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JUDGES 
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CIRCUIT AND DISTRICT COURTS. 
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Hon. ARTHUR L. BROWN. District Judge, Rhode Island Providence, E. L 
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Hon. HARRY T. TOVLMIN, District Judge, S. D. Alabama Mobile, Alai 

Hon, CHARLES SWAYNE, District Judge, N- D. Florida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida ...Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPBER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, B. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S."D. Mississippi Kosciusko, Miss. 

Hon.DAVID-B; BRYANT. District Judge, E. D. Texas Sherman, Tex. 

tïon'. EDWARD H. MEBK, District Judge, ,N. D. Texas Ft. Worth, Tex. 

HoD. WALLBR T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas ...Austin, Tex. 

SIXTH CIRCUIT. 

Hon. JOHN M. ÎÏARLAN, Circuit Justice. Washington, D. C. 

Hon. HENRY P. SBVBRBNS, Circuit Judge. Kalamazoo, Mich. 
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Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisviile, Ky. 
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Hon. ELI S. HAMMOND, pistrict Judge, W. D, Tennessee * Memphis, Tenn. 



' Appointed January 6, 1905. 

" Resigned February, 1905. 

' Appointed to succeed Francis J. Wlng. 

• Died December 16, 1904. 
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Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falis, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 
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Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 
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Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 
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» Rettred. 

• Became Circuit Judge. 

' Resigned January 9. 1905. 

* Appointed to sucoeed Romanzo Bunn. 
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ARGUED AND DETBRMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



MOUNTAIN COPPEE CO., Limited, v. VAN BUREN et al, 
(Circuit Court of Appeals, NIntli Circuit, October 19, 1904.) 
No. 1.049. 

1. Masteb and Servant— Action fob Injuet to Servant— Questions fou 

JUEY. 

Tlie testimony of a number of wltnesses ttiat the timbering in a copper 
mine did not reacli to the roof, or back of the stope, by several feet, and 
that for several hours before the cavlng in of the roof, by vfhlch plaln- 
tiff's Intestate, working in the mine, was killed, pièces of rock kept falling 
from the roof upon and through the timbers, was sufficient to authorize 
the submission to the jury of the question of the négligence of the de- 
fendant mining company in failing to keep the mine properly timbered. 

2. Instructions— FoBM— Refusai, of Requests. 

The court Is not requlred to glve instructions in the language used 
by counsel, but its duty Is fuUy discharged if Its charge embraces ail 
of the principles of law arising in the case in Its own language. 

3. Same. 

It is the duty of the court to simplify its charge to the jury, and the 
practice of taking the instructions as requested by the respective parties, 
and from them formulating a gênerai charge embraeing ail the matters 
of law arising upon the pleadings and évidence, is always to be com- 
mended, because in this way the points in issue may be sufficiently de- 
clared and clearly presented to the jury, without unnecessary répétition. 

4. Same— Exceptions— SuFFiciBNCY and Time for Taking. 

In the fédéral courts, exceptions to the charge are of no avail unless 
the record shows that they were taken and the points of exception desig- 
nated whlle the jury were at the bar ; and It is improper practice to 
permit formai exceptions to be then noted, and the spécification of ob- 
jection to be supplied in the record later; the object of the rule being 
that the attention of the trial court shall be called to the précise point 
to which exception is taken while It may be remedied. 

6. Mastee and Servant- Assumed Risk. 

An inexperienced person going to work In a mine assumes only the 
ordinary risks incident to his employment, and, where he has nothing 

H 5. Assumption of rlsks Incident to employment, see note to Chesapeake 
& O. R. Co. V. Hennessey, 38 C. C. A. 314. 
133F.^1 
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to do wlth the tlmberlng of the mine, he haa the rlght to assume that It 
is properly done by hls employer, unless advised to the contrary, or the 
danger Is obvions. 

e. APPEAL— EeVIEW— INADVEETJÎ'NT È^I^EKSSION IN InSTBUCTIONS. 

A judgment should not bé reverséà bèeause of inadvertent expressions 
in the charge, to which the attention of the trial court was not callerl, 
and which evidently di^ not affect the verdict 

7. Masteb and Servai*!— Action fob Killing of Servant— Instructions. 

The charge of the court considered, in an action against a mine owner 
to recover for the death of an employé killed by the caving of the mine, 
and heUl, taken as a whole, and construed together, to state the law of 
the case fuUy and correctly. 

8. EviDKisr'c|!— Kelevançï TO Issues. 

On an issue as tQ deifendant's négligence In failiug to properly timber 
a mine, by reason o( which; as alleged, there was a cave, and plalntiff's 
intestate was killed, where défendant had shown by an expert witness 
that a cave might oceur in a mine properly timbered, It was not error 
to exclude testimony as to particular causes which might produce it, 
when there was no évidence that any such cause existed at the mine in 
question. 

9. WlTNii'SSËS— Cnoss-ExÂkiNATioN. 

■ïïfhere a disinterested wltnçss had testifled to the defeetive tlmberlng 
of à mine in which- lie was a worKman, at the place where a cave oc- 
curred which killed plalntiff's intestate, the court properly excluded a 
question on cross-examinatlon as to whether he suggested to the foreman 
that the place was dangerous, as a matter which eould not bind the 
plaintiff, and did not tend to impeach the witness. 

In Errai; to the Circuit Court of the United States for the Northern 
District of Gahfornia. 
For former opinion, see 123 Fed. 61. 

This is a suit to recover damages for the death of John Van Buren, occa- 
sioned by the alleged négligence of the plaintiff in error. A brlef outllne of 
the gênerai character of some of the facts of this case will be sufficient to 
illustrate the points raised by the assignments of error : 

The défendants in error are the sole heirs at law of John Van Buren, de- 
ceased, to Wit, his wldow ànd three children. About February 10, 1900, John 
Van Buren Went to Iron Mountain, in Shasta county, and sought employment 
with the Mountain Copper Company, the plaintiff in error herein. He had 
no expérience as a miner, but was a bridge carpenter. He was engaged by 
the corporation as a carpenter, but was flrst put to work In the rock quarry. 
After he had worked there a few day^ he was ordered by the foreman in 
charge of the work to go to work as a mucker in the mine. (A mucker is 
one who, after the ore or muck bas been mined by the miners, shovels it into 
cars, and then moves it oijt to the surface of the mine.) He flrst declined to 
go to work in the mine, on account of his inexpérience in such work. His 
foreman told him he would hâve to go to work in the mine, or qult work. 
He continued working in the mine as a mucker. 

The mine of the Mountain Copper Company is not a vein or ledge of 
mineral-bearing rock or ore tn place, but is a large, lenticuïar mass of ore, 
and is mined by driftlng àt tunnellng into the ore body from the mountain 
side, and stoping out the ore in large chambers or sections. ïhe superin- 
tendent ofthe plaintiff in error at the time of the death of Van Buren tes- 
tifled that: "The shape of the deposit I ean liken to the hull of a ship, with 
the prow pointlng to the south, and the west side of the mass flatter or at 
less pitch than the east side." 

On February 28, 1900, about 12 o'clock p. m., or early In the morning of 
March Ist, a cave occurred In the mine. Several workmen, includlng Van 
Buren, were killed, Some idea of the extent of this cave is gleaned from the 
testimony of witnesses that it took from 12 to 14 days to recover the bodies. 
The cave occurred in what was known as stope 4 in the Copper level. At the 
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tiwe of thls accident the mine conslsted o£ three opened-np levels, kii«iwn as 
the Fleldlng, the Copper, and the Peck levels. The Fieldlng was the iowest 
level of the three ; the next level was the Copper level ; above that, the Peck 
level. The distance between the top of the Fieldlng level and the botte m of 
the Peck level was 38 feet, and the distance between the top of the C&pper 
level and the bottom of the Peck level was 14 feet, at the place where the 
accident occurred. 

Connsel for the plaintiff In error, In his brief, epltomlzes the methoA of 
worklng the mine, as shown by the testlmoriy of Its witnesses, as follows: 
"The System under which the mine of plaintiffi in error was worked was pe- 
culiar. Golng in upon any given level, a drift was run into the ore body; 
and, worklng forward from this drift as a base, the ore was stoped eut along 
the side of the drift. The drift was timbered up to the roof, bracing the roof, 
and then, as the miners worked forward, stoplug ont the ore, the tlmbering 
was advaneed towards the face of the stope; the ground back of the point 
at which the ore was being extraeted being fiUed In between the tlmbering 
with country rock ; thls filling in, together with the tlmbering, supporting the 
weight of the mountain above ; room at ail times being allowed for mlning 
and mucking in the face of the stope. The timbering was in square sets. As 
the ore was stoped ont thèse sets of timbers were advaneed towards the face 
of the stope, and, whenever sufRcient room Was obtalned, complète sets were 
put in. In the meantime timbers were projected from over the completed sets, 
resting upon the edge of such sets, and at the back end agalnst the roof of the 
mine ; extending out over the place where the miners were worklng, to protect 
them as much as possible from loose and falling rock." 

The trial of the case before a jury resulted in a verdict In favor of the 
défendants in error for the sum of $6,750. The plaintifC In error seeks a re- 
view in this court, and makes 26 assignments of error, which may be classifled 
under four différent Iieads : (1) That the court erred in refusing to direct the 
jury to render a verdict in favor of the défendant ; (2) that the court erred in 
refusing to give Instructions (nine In number) requested by defendant's coun- 
sel ; (3) that the court erred In Instructing the jury (four instructions) ; (4) 
that the court erred in sustaining objections (eight In number) of plalntiff 
to certain questions asked witnesses by défendant. 

Van Ness & Redman, for plaintiff in error. 

Geo. O. Perry and Campbell, Metson & Campbell, for défendants in 
error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after making the foregoing statement). 
1. Did the court err in refusing to instruct the jury to fînd for the de- 
fendant in the court below (plaintiff in error hère) ? 

The arguments of counsel upon this point cluster around the proposi- 
tion as to whether or not there is any évidence in the record shovk^ing 
or tending to show any négligence on the part of plaintiff in error; 
the contention of the défendants in error being that the évidence shows 
that the cave occurred by reason of the insufficient and négligent tim- 
bering of the mine by the plaintiff in error, and its failure to take the 
necessary précaution to protect the workmen therein, or to take any 
reasonable steps to secure their safety; the contention on the part of 
the plaintiff in error being that the mine was properly timbered ; that 
the cave occurred, or might hâve occurred, by what is called by its wit- 
nesses a "side thrust," without any fault or négligence or want of rea- 
sonable care or précaution on its part to secure the safety of its em- 
ployés. Thèse contentions call for a brief review of the testimony of- 
fered by the respective parties upon this point. The défendants in er- 
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ror introduced witnesses who testîfiëd, àmong other thîngs, as follows: 

Nickérson testified thât he worked ïri stope 4 o£ the Copper level with 
Van Buren and others ; . that he. qujt vvorking before the accident be- 
cause hé was hit in the head with a^ rock that came out of the timbers 
from above ; that he heard rocks fall on the lagging; that he could see 
the roof 25 or 30 feet from the bottom, 12 feet above the height of the 
timbers;' that there was an open sj>ace above the timbers of about 12 
feet. 

Anderson testified that he. worked in stope 4, at the point where the 
cave occurred, a few days before the accident; that "the last morning 
I worked there I obseryed rocks dropping f rom the roof or back of the 
stope. Soine of the rocks struck the timbers and the lagging, and some 
of them fell out in the ground. The stope was not timbered up to the 
roof. "^ * * During the time I worlced there, there was a consid- 
érable cave from the roof or back of the stope." 

Fayle testified that he worked in the Copper level on February 28th, 
when Paul Edwards, the shift boss of the plaintiff in error, took the men 
out to wait until the ground quit settling. "Rocks fell there that night 
from thé place where ît had caved the day before where I was work- 
ing. There must hâve been fifty or sixty cars in the cave of the day 
before. The timbermen that day put in a false set there to protect the 
muckers from the falling rock. * * * The Oats boys timbered 
in there that night. They were wprking there at the time of the acci- 
dent, kridwere killed. * * * Iwo^-ked there until about 10 o'clock, 
when Paùt Edwards, shift boss, called us out. It quit settling then, and 
Paul Edwards said he thought it was ail right, and we ail weiit back 
to work. I quit there then bécause I thought the place looked dan- 
gerous. I told Paul Edwards I didn't want any more of that, and he 
said I could go over and work in line S. Whèn I left, the Oats boys 
were startîng in to lag up:dver the sets thèy had put in." 

Pemberthy testified : That he was familiar with ail branches of min- 
ing. Th^the understqod timbering, stoping, and blasting; that he 
was working in the stope on the Copper level "at the time of the cave 
in which eight men were killed. * * * l was in sight of the men 
who ^YR^e yvorking in the stope, and who were afterwards killed. I 
couldl sëethem that night. I was working there at the time of the cave. 
The material that canie down fell where I was working, after I got 
out." That he had helped to openall the stopes in question. That he 
had made an examination of the timbers on the night of the accident, 
and gaye a minute description of how the timbering was done, and said 
there was lots of open ground above the timbers. That he was 6 feet 
lyi inches tall, "and could stand on top of those timbers without stoop- 
ing, andmy ,head did not touch the roôil" That where the cave oc- 
curred the ground was broken and settling. That "the timbering that 
was in there, and on topof yvhich and between which and the roof there 
was no çribbing, did not serye any purpose at ail in holding up the roof. 
* * * I saw rock falling the night of the accident, before the cave. 
À pièce dropped dpwn as big as my head every once in a while, and once 
in a while a car load would drop down. It would corne down in 
broken pièces." During the course of his testimony the foUowinsr ques- 
tions and answers appear: 
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"Q. by Mr. Perry : From what you hâve seén and know of the mine at the 
time the accident occurred, on the morning of the Ist of March, 1900, would 
you say that that portion of stope 4 where thèse men were working was in 
a safe condition for men to bé put to work in? A. I would testify it was not. 
Q. And why would you say It was not? A. The fact that the tlmbers — The 
back was not properly caught up." 

And at another point, with référence to the falHng of the cave : 

"Mr. Perry : Q. What î want to know, Mr. Pemberthy, is, did it corne down 
suddenly, or was there a graduai cracking and popping? A. It came down 
suddenly in that portion of the stope, and then it started to cave both ways. 
Q. The center of the stope, so far as you could judge, caved flrst? A. Tes, sir. 
Q. And it came down wlth a sudden crash? A. Yes, sir. Q. And then the 
cave extended? A. Both ways. Q. So far as you could tell? A. Yes, sir." 

Lundwick testified that he was timbering at the place where the ac- 
cident occurred the day before and the night of the accident until a 
late hour; he was on 'top of the timbers, and could see it was open 
above ; that the timbers did not reach up so as to support the roof or 
back of the stope ; that many places were not cribbed ; that a cave oc- 
curred the evening before the accident which broke down the staging 
upon which they were working putting in timbers ; that a man work- 
ing with him who stood on top of the timbers could not reach the back 
of the stope without extending the six-foot stafï or pôle. He gave in 
détail the manner in which the timbering was done, and upon his cross- 
examination by Mr. Van Ness: 

"Q. Do you know to what extent along the Une of that stope crlbbing had 
been put in above the timbering, say between line 4 and line 5? Do you know 
to what extent along the timbering had been cribbed up to the roof? A. I 
know some places it was not. Q. In how many places was it not cribbed? A. 
I do not know. Q. About how many? A. A good many. I do not thlnk It was 
more than half cribbed. Q. Tou would say, as a matter of fact, that about 
half the timbering was cribbed, and about half of it was not cribbed? A. 
Well, something like that, and even then some of the crlbbing was not wedged 
up tight at ail." 

Prater testified that there was from 10 to 12 feet of open space above 
the timbers ; that the timbers did not support the roof ; that he did not 
think it was a safe place, and his brother-in-law, Paul Edwards, who 
was the shift boss there, changed him, on account of the dangerous con- 
dition, to work in line 3. 

Roberts testified that he was in the stope where the accident occurred 
between the hours of 9 and 10 o'clock on the night of the accident ; that 
he noticed the ground was caving away ail of the tlme and falling; 
that rock filling from the Peck level came down into the Copper level 
at the time of the cave. 

Davis testified that Van Buren declîned to go to work in the mine on 
account of inexpérience as a miner; that the shift boss, Woods, told 
him he would hâve to go to work in the mine or quit his job; that on 
the night of the accident the shift boss, Paul Edwards, warned him 
(Davis) not to go through that stope, because it was not safe ; that the 
timbering did not reach up to the roof; and that the timbers in that 
place were set on loose muck. 

The witnesses on behalf of the plaintiff in error, especially the su- 
perintendent, the assistant superintendent, the foreman, assistant fore- 
man, and head timberman, testified in détail as to how the work was 
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donc; that the mine was thoroug'hiy, completely, and efifectively tim- 
bered, and the work doné in such a manner as to make it safe for the 
workmen in the Coppèr levai. Thèse witnesses, or most of them, ex- 
..pressed the opinion thàt the cave which caused the death of VanBuren 
and others was not the resuit of defective timbering, but was in fact 
a "side thrust" resulting from some independent cause, and that the 
caves and droppings of rock, as testified to by the wittiesses on the part 
of the défendants in error, were but incidents common to mining, and 
in no wise ïrom want of proper timbering. 

There was some testimony to the effect that latéral caves — "side 
thrusts" — might occur in properly timbered mines, and the plaintiff in 
error argues that the cave which occurred was of that character, and 
that it CQuld not be held responsible therefor. Notwithstanding this 
testimony, several of the witnesses on behalf of the plaintifï in error 
testified that, if a mine was properly timbered, there would be no falling 
of rock through from the roof or sides. 

John Minear, whp had been a miner for 35 years, and at the time of 
the accident was timber foreman of the Mountain Copper Company 's 
tnine, upon his cross-examination said: 

"I know what a mine properly timbered lé. A properly timbered mine will 
nold up the ore. It is a opretty hard question to say whether, if a mine Is 
timbered and don't hold up tiie ore, then It Is not properly timbered. There 
might be sbinething comy, llke an earthquake, thàt will shake It down. If a 
mine is properly timbered, there will be no falling elther from the roof or 
from the side. If *not only one car load, but a number of car loads, would 
come down from the top of the stope, my judgment as a miner would be that 
that mine was not properly timbered." 

There was no earthquake on the night in question. 
Archer, the superintendent of the plaintiff in error, testified upon 
cross-examination that: 

"No stich a thing happenèd as three car loads of ore coming down Into the 
place where the muckers were working from the top. If it had, there would 
be danger. If that ore came from the top, or the roof, and came through 
the timbers, It would Indlcate that the mine was not properly timbered." 

Charles Knuckey, who had been a miner for 43 years, and was day 
shift boss, and thoroughly familiar with the method of timberifig the 
mine on the Copper level at that time, upon his cross-examination testi- 
fied: 

"Q. By Mr. Campbell : It is a fact, Is It not, that a mine properly timbered 
will not scale, and wlU not cave? A. No, sir; it Is botind to settle; it does 
not matter how you timber it. Q. But will the top of the roof drop down? 
A. It will come gradually on the timbering. It gradually settles on the timber- 
ing. Q. Will it drop down qn the men? A. How can it drop down on the men 
If it was timbered? Q. Then, If It is properly timbered, It cannot drop down 
on the men? A. Of course not It will not drop down on the men if It is 
properly timbered. Q. If a mine dœs cave, and drops down on the men, 
then, in your opinion as aminer^ It is not properly timbered? A. I did not 
sêiy that. Q. I say, if it does cave, and drc^ps down on the men from above, 
then, In your bpiiiion as a mluer, it is not properly timbered? A. If it drops 
down on the then, it is not'properly timbered." 

We are not called upon to discuss the weight of the évidence. That 
was passedvOn-by the verdict of the jury. It is enough to say that 
there was ample testimony on the part of the défendants in error to au- 
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thorize the court to submit the question in issue, as to the négligence of 
the plaintiff in error, to the jury. 

2. Did the court err in refusing to give the instructions requested 
by the plaintiff in error, or in giving certain instructions of its own mo- 
tion ? The rule is well settled that the court is never required to give 
instructions in the language used by counsel. The duty of the court is 
always fully discharged if its charge embraces ail of the principles of 
law arising in the case in the court's own language. This court has in 
at least two cases expressly so decided. Swensen v. Bender, 114 Fed. 
1, 9, 51 C. C. A. 627; Stockslager v. United States, 116 Fed. 590, 599. 
54: c. c. A. 46. The courts in other circuits hâve announced the samc 
rule. Union Pacific v. Jarvi, 53 Fed. 65, 71, 3 C. C. A. 433 ; Alabama 
Ry. Co. V. O'Brien, 69 Fed. 223, 16 C. C. A. 216 ; Western Co. v. In- 
graham, 70 Fed. 219, 222, 17 C. C. A. 71 ; Texas Ry. Co. v. Elliott, 71 
Fed. 378, 382, 18 C. C. A. 139 ; Missouri Ry. Co. v. Fuller, 72 Fed. 
467, 469, 18 C. C. A. 641 ; Boston R. Co. v. McDuflfey, 79 Fed. 935, 
941, 25 C. C. A. 247. In so declaring, the Circuit Courts hâve but 
followed the décisions of the Suprême Court. Indianapolis R. Co. v. 
Horst, 93 U. S. 291, 295, 23 L. Ed. 898 ; Anthony v. Railroad Co., 
132 U. S. 17.3, 10 Sup. Ct. 63, 33 L. Ed. 301 ; Railroad Co. v. McDade, 
135 U. S. 555, 575, 10 Sup. Ct. 1044, 34 L. Ed. 235 ; Marchand v. 
Griffon, 140 U. S. 517, 528, 11 Sup. Ct. 834, 35 L. Ed. 527; Railroad 
Co. V. Winter's Adm'r, 143 U. S. 61, 74, 12 Sup. Ct. 356, 36 L. Ed. 71 ; 
Hartford Life Ins. Co. v. Unsell, 144 U. S. 439, 447, 12 Sup. Ct. 671, 
36Iv. Ed. 496. 

The practice of taking the instructions as requested by the respective 
parties, and therefrom formulating a gênerai charge embracing ail the 
matters of law arising upon the pleadings and the évidence, is always 
to be commended, because in this way the points in issue may be suf- 
ficiently declared, and clearly presented to the jury, without unneces- 
sary répétition and verbose language. The court's duty is to simplify 
its charge to the jury, and make every effort to render it as free from 
complexity as possible. 

Conceding, for the purpose of this discussion, that the instructions 
asked by plaintiff in error were correct, still, if the principles embodied 
therein were correctly given by the court in its charge, no error oc- 
curred. The record shows that at the close of the charge, when counsel 
were called upon to announce whether they desired to reserve any ex- 
ceptions, the following colloquy occurred : 

"Mr. Van Ness : I hâve not, as your honor Is aware, In the way In which 
your honor has glven your instructions, been able to détermine how closely 
you may hâve followed, or to what estent you may hâve departed from, the 
instructions requested. While I think you hâve substantially given the in- 
structions, still you hâve departed from the language, and I cannot at this 
moment détermine that. In order to préserve the record, if there is any de- 
parture from those instructions, I désire to reserve formai exceptions. Un- 
der the ruling of the court, It is necessary to reserve exceptions now. The 
Court: You can hâve the record appear that It is done in the présence 
of the jury. * * » Mr. Van Ness : The usual practice is to take an 
order from the court giving us leave within ten days to specify in writing 
such exceptions as we may deem proper, and those written spécifications to 
be deemed given, under the rule, in the présence of the .lury, and while at 
the bar. The Court : You can hâve the record show that you each except. 
I will say to you, however, I think I hâve covered ail your instructions. Mi". 
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Van N^s»: I i|ilnk your honor bas. Mr. Campbell : That is our opinion, as 
well. The Cîburt : Some 6f your instructions were rather leading, which I 
never give, and some were duplicates of others." 

The trial court was too libéral in permitting counsel to hâve formai 
exceptions nôted, without requiring them then and there to designate 
the points of their exceptions, before giving further time to formulate 
them. The court overlooked the object of the rule in this respect, and 
ignored the repeated and uniform décisions of the Suprême Court and 
the several Circuit Courts of Appeals upon this subject, to the effect 
that' exceptions to the chiârge ,oiE the court are of no avail unless the 
record shows that they wèretakèn or reserved while the jury were at 
the bar; As was said by the court in Harvey v. Tyler, 2 Wall. 338, 
339, 17L.Ed. 871: 

"Justice Itsélf , ànd f airness to the court whlch makes the rulings com- 
l)lalned oï, require that the attention of that court shall be speciflcally called 
to the précise point to whlch exception is taken, that It may hâve an oppor- 
tunity to reconsider the matter and remove the ground of exception." 

The attention of the trial courts, as well as of counsel, is hère called 
to the neceissity of enforcing this rule in the method herein indicated ; 
otherwiSe the appellate courts are not bound to consider them. 

Aftèr an examination of the instructions asked for by the plaintiff in 
error, and pi the charge of the court upon the points presented by the 
requested instructions, our conclusion is that the points involved were 
fully coverfed by the charge of the court. In fact, the contention of 
the plaintiff in error is not that the charge of the court is erroneous, 
but that it "was so worded as to take the minds of the jurors from the 
proposition to which Counsel for plaintiff in error desired to attract their 
attention." It is the duty of the trial court' to enunciate the principles 
applicable to every material point in as clear and direct language as 
possible, without attracting the attention of the jury in favor of or 
against either party. There being two théories as to the cause of the 
cave in the mine, one of which, if belièved to be true by the jury, would 
exempt the plaintiff in error from ail liability, and the other hold it 
responsible for the injuries resulting from it, and there being évidence 
to support both théories, it was the duty of the court to impartially sub- 
mit both théories to the; jury by appropriate instructions. We deem 
it unnecessary to incumber the record with a copy of ail the requested 
instructions, or the instructions given by the court in lieu thereof. 

It is claimed, among other things, that the instructions asked by the 
plaintiff in error expressed the law of this case as given in Patton v. 
Texas & Pacific Ry. Co., 179 U. S. 658, 663, 21 Sup. Ct. 275, 45 L. Ed. 
361, and as laid down upon a former appeal herein (Mountain Copper 
Co. V. Van Buren, 123 Fed. 61, 59 C. C. A. 279), and should hâve been 
given; and it is suggested, in this connection, that the court, in its 
charge, departed from this rule. It is therefore proper to notice some 
portions of the charge upon this point, to show that the court did not 
départ from the rule as announced in the cases referred to. 

The court charged the jury : 

"That an accident occurred, thrbugh which Van Buren was kllled, Is not 
disputed, but yOu cannot Infer that it rèsulted from the defendant's négli- 
gence simply because it occurred. The négligence must be proven. To main- 
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tain this action the plaintlffs were compelled to allège tbat thé accident re- 
sulteû from defendant's négligence, and also they must pr«ve It to your sat- 
isfaction by at least a prépondérance of évidence." 

Again : "Durlng tlie trial of this case several matters hâve been referred 
to, from some of which It might be Inferred that the accident happened. I 
refer to the testlmony concerning différent caves. You cannot, because the 
accident occurred, infer or conclude it might hâve happened from some other 
cause, unless the évidence points to that. In other wôrds, you must be gov- 
erned by the évidence. You cannot Indulge your Imagination, and présume 
it might hâve occurred from something other than that which is shovra. 
You must know from the évidence substantially how it occurred, but espe- 
cially you must Icnow that it was from the defendant's négligence that it 
occurred. That Is the main point." 

With référence to another point involved in the instructions whicli 
are complained of, the court, in its charge, said : 

"I wlll hère call your attention to the évidence ur>on the vital question In 
the case — that is, the one I consider the vital question — ^but I do not intend 
to indicate any views myself as to v^hat the évidence points to. I leave that 
for you. The Important question Is this : You remember the plalntiffs' testi- 
mony was to the gênerai effect that as they timbered along in that stope 
there were large spaces left over the tlœbering — after the upright posts were 
placed, and the caps placed on them, and some other tlmbers on top, there 
were large spaces left from there to the top of the stope, or the back of the 
stope, as It is termed ; and experts hâve tcstified that, If that Is so, It would 
not be good mining. You, of course, will under-stand that yourselves. You 
wlll know that the object of this tlmbering is to support the roof of the 
stope. If the timbering does not go up to that, but Is simply built up in 
the air, you wlll readily conclude it would not be any support. That is, in 
part, the testlmony of the plalntiffs — that the tlmbering was not placed up 
against the top of the stope, so as to support the superlncumbent mass. On 
the contrary, the defendant's witnesses testify that the timbering was buiit 
up and was made solld against the top of the roof, or the back of the stope. 
as it is termed in mining. This Is one of the Important questions for you 
to détermine. I hâve no suggestions to make to you as to which of the wit- 
nesses you must follow. You hâve their testlmony before you, and it is for 
you to détermine how that mining was done." 

It is claimed that the court erred in instructing the jury as follows : 

"(22) The question In this case that I call your attention more dlrectly to 
is this : As you hâve discovered from the testlmony of witnesses, there are 
two kinds of timbering used in large mines. One Is what Is called the 
'square sets,' in which the tlmbers are ail fltted, one on top of each other. 
Then they are often fllled up by throwlng In the waste material of the mine, 
but in that kind of square sets waste material is not necessary, because the 
timbers are presumed to stand by themselves. In those cases the timbers 
are about six or seven feet long, under the System adopted. The other mode 
of timbering, such as was used in this mine, was where the timbers were 
longer, and were covered with caps ; and the proper mode of tlmbering would 
be from those caps to carry the timbers up to the top or back of the stope, 
so as to support the weight. After the tlmbering had been set, those spaces 
between the timbers are filled up with rock. The witnesses say that the 
rock is built in tight, so that the pressure cornes not only on the timbers, 
but also on the rock. The witnesses bave testlfied as to that class of tim- 
bering. You, through your own good sensé, oan judge wJiether timbering of 
that icind would he safe. I may say to you that both classes of timbering, 
as the witnesses hâve testlfied, and it is not disputed, are approved of, when 
properly done. That is a question we will corne to later on. 

"(23) In ail industrial pursults there are risks and dangers of such char- 
acter that they cannot be foreseen and provided against by the exercise of 
reasonable oare, and which may be said to be Incident to the pursuit. For 
thèse the master cannot be held responsible, but the servant assumes the risk 
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of them. rAîàa, Trhten the danger Is apparent to the servant, he has the right 
toobjeot andJte'oeasé working, an'd It becomes hls dnty't&do so If he knows 
the danger exista; Mt when the servant is not advised of the danger, when 
he i,s inexperienoed, as Is said ,tp.;:be the case hère, then it becomes tJi-e duty 
of the master to give Mm Itetter. coire than he tvould, others, to advise Mm 
of the danger. If the master advisès him of the danger, and the servant 
then assumes it, it is his otcn fattli, and he must hear the Iturden himself." 

"(25) The master is not liable for injury to a serrant resultlng from the 
négligence of a fellow servant. This, however, Is not a fleld for mère speeii- 
Intion on your part; but, to apply It to defendant's beneflt, you must flnd 
from the évidence that the Injury resulted from some direct, spécifie act of 
carelessnesspf the fellow servant. , If a number of serrants are working 
logether in carrying on the gênerai opérations of the mine, and do their 
work in such a generally careless way that accident results, the master is 
still liable, because it Is his duty to see that the gênerai opérations and worl; 
are properly done; but when the injury results from some direct, careless 
act of a fellow servant or fellow servants, which can be pointed out dis- 
tinctly by thé testlmony, the master Is not liable, for he cannot be required 
to watch and dlïect each indivldual act of each of hls servants, but he can 
niid must watch and direct thelr gênerai manner of working. To illustrate 
that: If two mlûers are working together in a mine, being fellow servants, 
and one of them through careleSsness loosens a rock In the top of a stope, 
and drops It down on the head of the- other and kills hlm, that would be the 
carelessness of a fellow servant,- and thé master would not be responslble for 
that In other words, fellow servants bave to bear the results of the acts 
of thelr fellow servants, when done In that way ; but when it cornes to a num- 
ber of felloto servants working together, and under the gênerai direction of 
the master, iri carrying out the process of mlning, carëlessness there is some- 
thing that the master must assume." 

The daims of error are based upon the italicized portions of the in- 
structions. In the considération of thèse questions, it must be borne in 
mind that the entire charge must be talcen as a whole. It is always easy 
to criticise certain sentences, which, taken disconnectedly from what 
appears before or after, may appear to be erroneous or to convey a 
wrong impression ; but, when construed in the Hght of ail that is said 
in the charge, it becomes manifest that the jury coûld not possibly hâve 
been misled by the isolated sentence complained of. 

Thèse rernarks are specially applicable to instruction 22, under review. 
It; is claimed that the italicized portion conveyed the idea to the jurors 
that it was their duty to détermine the fact "through their own good 
sensé," independent of the évidence. ■ The jury was previously charged 
generally that it was its duty to détermine ail questions of fact from the 
évidence. The instruction in question, after the inadvertent expression 
refgrred to, explained that bpth classes of timbering are approved of, 
when properly done; and in other parts of the charge, not objected to, 
the court instructed the jury that it was its duty to détermine from the 
évidence whether the woirk waS properly done. 

, One of the objects of the rule requiring counsel to note their excep- 
tions to the charge before the jury retires is to enable the court to cor- 
rect omissions or mistakès, if any are inadvertently made. If the at- 
tention of the court ha!d been called, as it ought to hâve been, to the 
^fact that, instead of the jury determining the point "through their own 
good sensé," it should be determined "from the évidence," it would tin- 
doubtedly hâve been corrected. 

It is questionable whether this court ought to consider the objections 
made by counsel to iijstruction 23. 
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In Western Coal M. Co. v. Ingraham, supra, the assigntnent of error 
was based upon the omission of the word "reasonably" in the phrase 
"safe place to work." The court sàid : 

"If tlje défendant intended to except to the absence of the quallfying word 
'reasonably,' it should hâve pointed ont the error specifically at the time. 
It could net object to the whole paragraph, which states the law accurately 
on one point, and In the appellate court, for the first tlme, rest its obiec- 
tion on the absence of a single qualifylng word, the absence of which no Jury 
would ever pereeiTe, and which the court would readily hâve inserted if its 
attention had been called to the technieal omission at the time." 

The same court, in Western C. & M. Co. v. Berberich, supra, said : 

"If every slight defect or slip whtch a mlcroseoplc eye can detect in a 
question or answer or the charge of the court Is tobecountedprejudicial error, 
litigatiou will become interminable over subtle refinemcnts and nnHibles 
which were not seen or regarded by the judge or jury at the trial, and whirh 
had no bearing whatever on the décision of the case on Its merits. Such 
an administration of the law would be Intolérable." 

We are of opinion that the principle of law announced in instruction 
33 is correct. We also think it was applicable to the facts of this case. 
Van Buren was whoUy inexperienced in mining. By going to work 
as a "mucker," he only assumed the ordinary risks and dangers incident 
to such employment. He had nothing to do with the timbering of the 
mine. He had the right to assume (not having any knowledge on the 
subject) that the timbering would be done by his employer in a proper 
manner. Union Pac. Ry. Co. v. Jarvi, 53 Fed. 65, 69, 3 C. C. A. 433, 
and authorities there cited; Western Coal & M. Co. v. Ingraham, 70 
Fed. 319, 224, 17 C. C. A. 71 ; Swensen v. Bender, 114 Fed. 1, 7, 51 C. C. 
A. 627, and authorities there cited; Bunker Hill & S. M. & C. Co. v. 
Jones (C. C. A.) 130 Fed. 813, 818. 

The vital point relied on by the défendants in error was that the 
plaintiff in error was careless and négligent in the timbering of the mine, 
and that the cave was occasioned by such neglect. Touching this theory 
of the case, the court was authorized to give this instruction. 

In Mather v. Rillston, 156 U. S. 391, 399, 15 Sup. Ct. 464, 39 L. Ed. 
464, where the plaintifï in the court below claimed that the injuries 
he received were caused through the carelessness and négligence of 
the défendant "in storing the powder and caps in the house without in- 
forming him of the increased risk and danger of his remaining in em- 
ployment therein," Mr. Justice Field, in delivering the opinion of the 
court, called attention to the fact that where occupations which are at- 
tended with danger can be prosecuted, by proper précautions, without 
fatal results, such précautions must be taken, and in this connection, 
among other things, said: 

"So, too, if persons engaged in dangerous occupations are not Informed of 
the accompanying dangers by the promoters thereof, or by the employers of 
laborers thereon, and such laborers remain in ignorance of the dangers, and 
sufEer in conséquence, the employers wlll also be chargeable for the injuriés 
sustained." 

It may be said that that was an extrême case. But if the testimony 
of défendants in error is worthy of belief — and the jury hâve so found 
— then the method of timbering in the mine in question left as great 
a hazard of danger as if powder or other explosives had been stored 
away in the upper levels. The principles announced by Mr. Justice 
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A. .*» 

Pield haw beenifreqttèntlv'followed in mining, railroad, and other cases, 
Burke v. Anderson, 69 Eéd; 814, 817, 16 C. C. A. 442; Western Coal 
& M. Co. V. Ingraham, 70 Fed. 219, 331, 17 C. C. A. 71; Western C. 
& M. Co. V. Berberich, 94 Fed. 329, 333, 36 C. C, A. 364; Cincinnati Ry. 
Co. V. Gray, 101 Fed. 633, 628, 41 C. C. A. 535, 50 h. R. A. 47; Kelley 
V. Fourth of July M. Co., 16 Mont. 484, 497, 41 Pac. 373, et seq. 

With référence to iiistruçtion 25, it is not claimed that Van Buren 
Imd anything to do with the timbering of the raine, or that it was any 
part of his duty to inspect of repair the same. 
-.r- In Western Coal & M. Co. v. Ingxaham, supra, the court said : 

"The ruie is well settj^d tiat, after a naine Is once opened and timbered, It 
Is the duty of the owner or 'ôpei:ator to use reasonable care and diligence 
to see that the timbers are properly set, and keep them In proper condition 
and repair. For thls pUrpose It Is his duty to provide a compétent minins 
boss or foreman to itiak^ tlmely inspections of the timbers, walls, and roof 
of the mine, to the end that the miners may not be injured by defects or 
dangers which a compétent mining boss or foreman would discover and re- 
move. Thls is a positive duty iwhich the master owes the servant. A neg- 
lect to perform this duty Is négligence on the part of the master, and he 
oannot escape responsibility 'for sueh négligence by pleading that he de- 
volved the duty on a féliW Servant of the injured employé. It is an abso- 
lute duty which the master owes his servant to exercise reasonable care 
and diligence to provide the servant with a reasonably safe place in which 
to work, having regard to tlie klnd of workj and the conditions under which 
it must neeessarily be perfotimed." 

3. This brings us to the exceptions taken to the rulings of the court 
in sustaining the objectîoris ^to certain questions asked witnesses by the 
plaintiff in efror. Of the'eight assignments on this point, only two 
are discussed by counsel. Thèse we Will notice: 

(1) The record shows that the witness Jones testified on behalf of 
the plaintiff in error that! caves occasionàlly happen without premoni- 
tory symptoms of their^ cotning. He was then asked : 

"Q. Will you glve us an fdëa as to what It is that will produce caves in 
mines without any prémôiiltory symptoms of their coming, and notwith- 
Standing the bestmethod of timbering known to your profession? Mr. Camp- 
bell: Eto you propose to' show that any of those things were In existence 
there at that time? The Court: Unless that is connected with the actual 
fàcts as to that p^rticular property, I should think the testlmony would be 
irrelevant. Do you propose 'tô show that some of thèse occurrences that he 
will testify to actually exlsted in that mine? Mr. Van Ness: I do not 
know whether I can do that olr »ot. The Court : There is only one thlng I 
want to know. I want an answer to the question I put to you, and that is 
whether you propose to colinèct his testimony with actua) facts? Mr. Van 
Ness : I propose to rebut the testimony of some of thèse people that a cave 
cannot occur if a mine is properly timbered. * * ♦ The Court : The ob- 
jection is sustained." 

We think the ruling of the court was correct. The witness had 
already testified to the fact which counsel wished to impress upon the 
jury — that caves might occur in properly timbered mines — and it was 
then sought to obtain the witness' idea as to what might cause such 
caves, without référence tp any conditions existing at the mine in ques- 
tion. It may be that a hidden cavern filled with iîowing water might 
seep through the upper levels and cause a cave, which human foresight 
could not guard against, But there is no pretense that anything of 
that kind existed at the time of the cave in question. It may be that a 
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volcanic éruption might cause a cave in "a mine that was properly tim- 
bered, but nothing of that kind is shown to hâve occurred. The same 
as to an earthquake, and numerous other imaginary things. The court 
was right in restricting the testimony to conditions existing at the 
time, and refusing to enter into the wide field of spéculation and con- 
jecture as to what might cause a cave in a well-timbered mine. The 
question for the jury to détermine was whether the cave was caused by 
the defective timbering of the mine, or by a "side thrust." 

(2) The next exception has less merit. Upon cross-examination the 
witness Pemberthy was asked: 

"Q. Did you ever suggest to tlie forenian or the shift boss or the head 
tlmberman, or aiiybody else, that there was any danger to you yourself while 
you were working In there by the falling dovvn of that roof because It was 
unsupported?" 

How could the défendants in error be in any manner bound by any 
omission upon the part of Pemberthy to suggest to the foreman or shift 
boss or head timberman of the corporation that there was danger in 
worlcing in the mine on account of the dçfective timbering ? The fact, 
if it be a fact, that Pemberthy did not report the danger, did not tend 
to impeach him, and did not tend to contradict his testimony as to the 
condition of the timbering. The most that could possibly be said is 
that, if the conditions were such aS testified to by him, it would be 
natural for him to hâve spoken about it. It would, at best, only show 
that he was careless, and perhaps négligent, in rtot reporting the danger. 

We hâve examined the entire record with a view of ascertaining 
whether or not any prejudicial error occurred at the trial. Our con- 
clusion is that the trial was in ail respects fair artd impartial, and free 
from such error. 

The judgment of the circui^ court is affirmed, with costs. 



KANSAS CITY SOUTHERN RT. CO. v. PRUNTY. 

(Circuit Court of Appeals, Fifth Circuit, October 4, 1904. On Eehearlng, De- 

eember 3, 1904.) 

No. 1,320. 

1. FEDEBAL COUBTB JttEISDICTION DUTY TO EXAMINE ReCOED. 

It is the duty of a Circuit Court of Appeals of its own motion to ex- 
amine the record in a cause brought before it to test its own jurisdiction 
and that of the court below. 

2. Removal or Causes — DifEEsrry of Citizknship — Suffioienct of Péti- 

tion. 

Where the jurisdiction of a fédéral court dépends upon the cltizen- 
ship of the parties, such eitizenship, and not merely thelr résidence, 
must be shown by the record ; and a rlght of removal on the ground of 
diversity of eitizenship is not shown by a pétition therefor whlch does 
not allège the eitizenship of the plaintlff, although his pétition in the 
State court allèges him to be a résident of the state in whlch the action 
Is brought. 

8. Same — Imfbopeb Removai. — Costs. 

Where the Judgment of a Circuit Court Is reversed by the Circuit Court 
of Appeals on the ground that the cause was Improperly removed from 
a state court, costs sbould be awarded agalnst the removing partgr. 
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On Rehearlng. 
t Samb— Amendment of Pétition in , Appellate Coukt— Jurtsdictionai. 

AVBRMENTS. 

A Circuit Court of Appeals may properly permit the amendment In 
that court of a pétition for removal by supplying an averment of citizen- 
ship requislte to give jurisdlction, where it appears tUat its omission was 
Inadvertent and It is shovvn by stipulation of tlie parties tliat the reqiii- 
slte diversity of citizensliip in fact exlsted. 

5. Master and Seevant— Action fob Injuet or Sebvant— Contbibutoey 

Négligence. 

PlaintifC stood on the f ootboard at the bacii of an engine to make 
a coupling to a car toward whlch the engine was moved slowly. The 
drawbar on the car was out of repalr, and was not in Une with that 
on the engine, and plaintiff attempted to shove the drawbar on the engine 
to one side with his foot, so as to meet that on the car, when the engine 
lurched by reason of a defect in the track, and plaintiff's foot was caught 
and crushed between the two drawbars. There was évidence tending to 
show that such manner of maklng a coupling was customary and safe 
under ordinary circumstances, and that plaintiflf would not hâve beeu 
injured if it had not been for the defect in the track; also that there 
v,'&^ no rule of the railroad company prohibitlng brakemen from going 
between the cars to make a coupling or requlring the engine to be stopped 
while the drawbars were moved. Held, that under the évidence plaintif! 
could not be said as matter of law to hâve been chargeable with con- 
tributory négligence. Pardee, Circuit Judge, dlssenting. 

6. Same— Pboximate Oatjsejçi' Injubt. 

It is an essentlal élément in contrlbutory négligence to defeat a rlght 
of action for an injury that there should be a causal connection between 
the act charged as négligence and the injury, and when thè act and the 
injury are not known by common expérience to be naturally and usually 
in séquence, and the Injury does not according to the ordinary course of 
events foUow from the act, they are not sufficiently connected to make 
the act a proximate cause of the injury. 

7. Instructions— Stjfficiency of Exceptions. 

A gênerai excei^tion to a charge, or to a portion thereof containing 
différent propositions, is unavailing, if aey of such propositions are cor- 
rect. 

In Error to the Circuit Court of the United States for the Western 
District of I/Duisiana. 

Samuel W. Mbore and J. D. Wilkinson (T. Alexander, on the brief), 
for plaintiiï in error. 
J, A. ïhigpen, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This suit was brought in the First Ju- 
dicial District Court of Caddo parish, L,a., by Clark Prunty against the 
Kansas City Southern Railway Company to recover damages for Per- 
sonal injuries received byithe plaintiff, who is défendant in error, while 
actirig as a bràkçmân in the.employ of the défendant, who is plaintiff in 
error. The case; was removed to the Circuit Court of the United States 
for the Western District of Eouisiana on the application of the railway 
company, and was tried before a jury, and verdict and judgment had 
against the railway company. 

There are limits imposed by law to the jurisdictiorl of the United 
States courts, and'it is an inflexible rule that this court of its own motion 
should exàminçthe record tp test its own jurisdlction and the jurisdic- 
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tion of the court below. M., C. & L. M. Rv. Co. v. Svvan, 111 U. S. 
379, 4 Sup. Ct. 610, 28 L. Ed. 462 ; Grâce v.' Amer. Cent. Ins. Co., 109 
U. S. 278, 3 Sup. Ct. 207, 27 L. Ed. 932. The ground upon which it 
was' sought to remove this case f rom the state to the fédéral court was 
that it is a case between citizens of différent states. No other ground 
of fédéral jurisdiction is suggested. The pétition for removal was filed 
by the défendant, the Kansas City Southern Railway Company, and the 
following is ail that the pétition contains on the question of the citizen- 
ship of the parties : 

"While the défendant Is now, and was at the date of bringing said action, 
and long before, and bas always been, a résident and domlciled in the state of 
Missouri, and is not, nor bas It ever been, a résident of the state of Louisiana. 
or domiciled therein, baving only an agent, viz., T. Alexander, of your said 
parish and state, on wbom process might be served ; but your défendant was 
at time of filing this suit a citizen of the state of Missouri, and is still a citi- 
zen thereof, residing tn the city of Kansas City, of said state of Missouri, and 

no other, while said plaintifC is a citizen and résident of the state of ; 

and your petitioner desires to remove this suit, before the trial thereof, into 
the next Circuit Court of the United States to be held in the Western District 
of Louisiana." 

A corporation created by and doing business in a state is to be 
deemed, for the purpose of fixing the jurisdiction, a citizen of such state. 
It would hâve been sufïîcient, therefore, so far as the status of the peti- 
tioner was concerned, to hâve averred that the petitioner was a corpora- 
tion chartered or organized under the laws of Missouri. But it is not 
alleged that it is a corporation. It may be a joint-stock company, so 
far as the averments of the pétition are concerned. It is at least doubt- 
ful whether the pétition is su'fficient to show the status of the petitioner 
so as to affirmatively show fédéral jurisdiction. In the Lafayette Ins. 
Co. V. French, 18 How. 404, 15 L. Ed. 451, it was held that it is not 
enough, in order to give jurisdiction, to say that the corporation "is a 
citizen of the state where the suit is brought." See, also, Muller v. 
Dows, 94 U. S. 444, 34 L. Ed. 207. We do not dwell on this phase of 
the case, however, because in the pétition filed by the plaintiff in the state 
court declaring his cause of action it is stated that the Kansas City 
Southern Railway Company is "a corporation organized under the laws 
of Missouri," and this averment makes the record show the status of 
the company, and would supply the defect in that regard of the pétition 
to remove. 

But the pétition entirely fails to show the citizenship of Clark Prunty, 
the plaintiff suing in the state court. The only averrnent is that the 

"plaintiff is a citizen and résident of the state of ." How the 

petitioner intended to fill the blank left we hâve no means of telling. If 
the pétition to remove, aided by the other parts of the record, shows that 
the petitioner was a corporation organized under the laws of Missouri, 
it does not affirmatively show that Clark Prunty was not a citizen of 
Missouri ; and if he is a citizen of Missouri the fédéral court bas not 
jurisdiction of the case. We hâve carefully examined the record to see 
if any part of it would supply the defect. We find nothing to show that 
Clark Prunty is a citizen of a state other than Missouri. In the pétition 
filed in the state court by him stating his cause of action he describe» 
himself as a "résident of Caddo parish, L,ouisiana," But this av-w-- 
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ment doeè not supply the defect. When the jurisdictîon of a court of 
the United States dépends on citizenship of the parties, such citizenship, 
and not simply their résidence, must be shown by the record. Aber- 
crombie v. Dupuis, 1 Cranch, 343, 2 L. Ed. 129 ; 1 Rose's Notes, 177 ; 
Robertson v. Cease, 97 U. S. 647, 24 L. Ed. 1057 ; Mexican Central Ry. 
Co. V. Duthie, 189 U. S. 76, 23 Sup. Ct. 610, 47 E- Ed. 715 ; Home 
V. Hammond, 155 U. S. 393, 15 Sup. Ct. 167, 39 L. Ed. 197 ; Dennv v. 
Pironi, 141 U. S. 121, 11 Sup. Ct. 966, 35 L. Ed. 657. The record fail- 
ing to affirmatively show the jurisdiction of the Circuit Court, that court 
should hâve remanded the case to the state court. 

The cause was improperly removed to the Circuit Court. The 
costs should be awarded àgainst the party wrongfully removing the 
cause. M., C. & Lake M. Ry. Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 
510, 28X. Ed. 462. . 

The judgment of the Circuit Court is reversed, with costs against the 
plaintif! in error, and the case is remanded to the Circuit Court, with 
directions to proceed according to law and in conformity to the opinion 
of this court ; and it is so ordered. 

On Application for Rehearing. 

Heretofûre à judgment was entered in this court, reversing the judg- 
ment of the Circuit Court, because the record did not show the facts 
necessary to sustain the jurisdiction of the Circuit Court. Afterwards 
the following pétition for a rehearing and agreement of counsel was 
filed in this court : 

"In the above entltled &nû numbered cause, now cornes the plalntiff In error, 
and, with the ïeave of the court and with the consent of the défendant in 
error, shows unto the court that at the time of flling the pétition for removal 
from the staté court to the Circuit Court of the United States for the Western 
District of JJoulslana, It was a corporation organlzed under the laws of the 
State of Mlssfouri, and no other, and a citizen of that state, and no other, with 
its domicile at Kansas City, In said state, and that the défendant, Clark 
Prunty, Was a citizen and résident of the state of Louisiana, and no other, 
both at the time of flling his said suit and at the time of said application 
to remove said cause, and still Is a citizen of said state; that through an 
overslght the state In whleh said défendant had his domicile as aforesaid 
was left blank In the pétition asklng said removal, but said diverse citizenship 
was averred in said pétition for removal, and appears from said pétition 
of said défendant in error to the state court, In whlch he set forth that he 
was a résident of the state of Louisiana, meanlng thereby that he was a 
citizen thereofi and that your petitioner was a corporation organized under 
and domlciled in the state of Missouri ; and, as a fact, diversity of citizen- 
ship still exista, and your petitioner désires to amend hs original pleading, so 
as to conform to thé facts as exlsting at the time and still existing. 
Premlses conaldered, plalntiff In error prays to be permitted to amend its 
pétition for removal herein In tbls conrt, so as to show the true facts exlsting, 
and asks In the Interest of justice that this amendment be allowed In this 
court, and for gênerai relief. 

"J. D. Wllklnson, Àttorney for Plalntiff in Error. 

"Personally came and appea'red J. A. Thlgpen, a person to me well known, 
a résident of the parish of Caddo, state of Louisiana, who stated and declared 
to me, notary, that he is àttorney for the défendant in error in the case of 
Kansas City Southern Rallway Company v. Clark Prunty, above set forth, 
and that he admlts ail of the facts stated In the foregolng application to be 
true, and hereby speclally consents that the court permit said amendment to 
be flled and consldéred a part of the record on appeal in said case, and he 
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hereby consents on the part of sald Clark Prunty that the court conslder the 
merlts of sald cause, beoause he admits as a fa et that the diverse citizenshlp 
of the parties to said suit dld exlst at the time of flUng said suit and at the 
tlme of flling sald pétition for a removal thereof, and stlU exists. 

"In testimony whereof, he bas hereunto afflxed his name In présence of the 
attesting compétent wltnesses on this, the 5th day of October, 1904. 

"J. A. Thlgpen, Attorney for Clark Prunty. 

"B. F. Thigpen, Notary Public. 
"Attest: J. C. Pugh, 

"J. M. Foster. 
"State of Louislana, Parlsh of Caddo. 

"Personally appeared J. D. Wilklnson, a person to me well known, who, 
being by me duly sworn, says that he Is the attorney for the Kansas City 
Southern Railway Company, plaintiff In error In the above entltled and num- 
bered cause ; that he bas read the application aforesaid, hereto attached ; and 
that ail the facts stated thereln and allégations made thereln are true and 
correct, to his own knowledge. 

"Sworn to and Siubscribed before me thls the 6th day of Oct., 1904. 

"J. D. Wilklnson. 

"John r. Slattery, Notary Public" 

SHELBY, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

Both parties having appeared in this court and agreed in writing that 
the defective allégation of citizenship be amended, it is proper, we 
think, under the circumstances, to permit the amendment to be made. 
Kennedy v. Georgia State Bank, 8 How. 586, 12 L. Ed. 1209 ; Fletcher 
V. Peck, 6 Cranch, 126, 3 L. Ed. 162; Fitchburg Railway Company 
V. Nichols, 85 Fed. 869, 29 C. C. A. 464. The record being amended, 
so as to remove the defect pointed out in our former opinion, the ap- 
plication for a rehearing is allowed, and the judgment heretofore ren- 
dered by this court, rêver sing the judgment of the Circuit Court, is 
set aside. 

The cause has been argued orally by counsel for both parties, and 
also submitted on briefs, and we now proceed to examine the case on its 
merits. This is an action for damages for personal injuries received 
by Clark Prunty, the plaintiff in the court below and the défendant in 
error hère (who will be referred to hereafter as the plaintiff), while en- 
gaged in the performance of his duty as an employé of the plaintiff in 
error, the Kansas City Southern Railway Company (which will be re- 
ferred to hereafter as the railway company). The following excerpt 
from the pétition briefly describes the way in which the injury occurred : 

"In undartaklng to couple sald car to his sald train, after It had been 
placed on the main Une, the engine drawlng the train on which the petltloner 
was employed was backed toward sald car in order to make sald coupling, 
and that your petltloner was rlding on the footboard on sald engine ; that 
your petltloner, standing on the footboard of sald engine as it approached sald 
car, notlced that the drawbar on sald car was not in proper position, and no- 
tlced that same would bave to be moved to one side before a coupling conld 
be made ; that as the engine approached very near to sald car, being at that 
time almost at a standstill and moving very slow, your petltloner attempted 
to shove said drawbar to Its proper place wlth his foot, and that, as he was 
In the act of shoving the sald defective drawbar to its proper place, the en- 
gine suddenly and wlthout warning dlpped or lurched to one side, causing 
petltloner to lose his balance, and causing bis foot to be caught between said 
drawbar and the coupling on the engine ; that, as thus caught, his foot was 
broken, mangled, and badly crushed." 

133 P.— 2 
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Thé négligence alleged is thè defective and dangerotis condition of 
the track arid the defective and dangerous condition of the drawbar. 
The ansWer Of the railway company denied the allégations of négligence 
on its part, and averred that the accident occurred by reason of the 
contributory négligence of the plaintiff. The case was tried on thèse 
issues, and resulted in a verdict and judgment for the plaintiff. The 
assignments of error will each be considered. 

The first is that the court refused to instruct the jury to fînd for the 
railway company. The plaintiff himself testified that he was on the 
footboard of the engine, which was moving slowly towards the car to 
vvhich the coupling was to be made. Just before the engine and the 
car can;ie together, he discovered that the drawbar on the engine was 
not in line to meet the drawbar on the car, so as to effect the coupling; 
that the engine and the car came together, and the coupling was not 
made. Th^ cai;. and engihe then separated. Immedfately the engine 
was pushed slowly back towards the car to make the second effort to 
effect the coupling. The plaintiff was standing up, holding with one 
hand to steady himself, and in the other hand he had the brake lever, 
and he was in the act of pushing the drawbar on the engine so as to 
put it in line to meet the drawbar on the car, when the engine ran on 
a defective place, or a low place in the track, and the lurch came which 
made him lose.his balance, and his right foot was crushed between the 
cars. His évidence is to the effect that, but for the defëct in the track,. 
he could have.easily made the coupling without danger to himself ; and, 
except for the defect in the drawbar, causing it to hang to one si de, so 
as not to be in alignment with the other drawbar, the coupling would 
hâve been made without his interférence when the engine and car first 
came together. The plaintiff 's évidence as to the defective condition 
of the track and the drawbar is strongly corroborated by several wit- 
nesses. There çpuld be no question, therefore, about the proof being 
sufficient to subniit the question of the railway company's négligence to 
the jury. 

The main contention of the railway company is that the court erred 
in not instrueting the jury tp:find for the défendant company because 
of the contributory négligence of the plaintiff. The évidence tends 
strongly to,show', that the effort that the plaintiff made to couple the 
cars was made in the usual way under the circumstances that existed, 
and that it was, the safest way; that he was in less danger to use his 
fôot to change the position of the drawbar, than if he had lain down 
and used his handl The question on the first assignment of error 
résolves itself into this inquiry: Was it so clearly the duty of the 
plaintiff to stop the car and adjust the drawbar that the court as a 
matter of law should instruct the jury that he was guilty of contribu- 
tory négligence? The question of négligence is usually one for the 
jiiry. It is vvell settled, however, that the court ttiay direct a verdict 
for the plaintîfï or the défendant on the question of négligence, where 
the évidence is undisputed and is of such conclusive character as to 
the inferences to be drawn that the cOurt, in the exercise of a sound 
judicïal discrétion, would be compelled to set aside a verdict returned 
in opposition to it. But can it be said that this case is of that kind? 
The évidence tends to show that the car was moving very slowly, and 
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that the act of the plaintiff alleged to be négligent would hâve been 
safe, except for the defect in the roadbed. The manner in which the 
plaintiff was endeavoring to perform his duty was the usual way under 
the circumstances. The fact that it was the usual way does not, of 
course, remove the stamp of négligence, if that way was dangerous, 
and there was another way to safely perform the same duty ; but, when 
the évidence shows, as it does hère, that the brakemen had for many 
years performed the duty in the way in question without in jury or 
apparent danger, it tends strongly to show that the mode, if the road- 
bed was in good condition, was not dangerous in the sensé that would 
make the plaintiff guilty of contributory négligence. 

There was no rule of the railway company, as there was in some of 
the cases cited by counsel, that required the train to be stopped to 
couple the cars, or that forbade the brakemen going between the cars 
to couple them. A witness for the plaintiff testified on cross-examina- 
tion that there was such a rule, but no such rule was produced, by the 
railway company, and at a later period of the trial the "défendant" 
offered in évidence the rules of the company as to the duties of brake- 
men to show that there was no rule on the subject. The custom of 
the brakemen to couple the cars while the trains were in motion, which 
custom was proved without objection, was not, therefore, shown to be 
in conflict with the rules of thé company. The record would not 
justify the court in assuming that the plaintiff was guilty of contribu- 
tory négligence upon the theory that he violated a rule of the company. 
The position of the railway company may be best stated in the words 
of its distinguished counsel : 

"Upon the undisputed testimony the court should hâve directed a verdict 
for the défendant, upon the theory that, where there is a safe way and a more 
dangerous way known to the servant by which he may discharge hla duty, It 
is négligence for him to sélect the more dangerous method, and he thereby 
assumes ail risk of injury therefrom." 

The meaning of this position appears from what follows: "If he 
had stopped the engine," etc., then there would hâve been no danger. 
It is true that, when there is a comparatively safe and a more danger- 
ous way known to a servant by means of which he may discharge his 
duty, it is négligence for him to sélect the more dangerous method, and 
he thereby assumes the risk of the injury it entails. But is this prin- 
ciple applicable to this case? The duty the plaintiff was attempting 
to perform was to couple the moving engine to the car. If he care- 
fully and without négligence attempted to perform that duty, does it 
charge him with négligence as matter of law to show that he would 
not hâve been hurt if the engine had been stopped? If a conductor 
were going from one car to another in the performance of his duty, 
and was injured by reason of a defect in the car or in the roadbed, 
would it be a défense to his action for damages to say that he would 
not hâve been injured if he had stopped the cars before he attempted 
to pass from one car to the other? We think not, because such delay 
would be impracticable ; and it is his duty to pass from one car to the 
other, and he is not expected to stop the train for that purpose. The 
évidence abundantly shows that neither the railway company nor its 
employés considered it the duty of the brakeman to stop the cars to 
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couple them. The fact îs apparent, without évidence, that cars apart 
must be moved together to 1^ coupled. The record shows, that it was 
not unusual for the drawheads to get out of line, and a witness was 
asked: 

"What was the rule -Wlth brakemen? Would they stop the angine, and 
shove It oter, rather than use thelr foot?" 

He answered: 

"I never stop them; been r^llroadlng twenty years. If we stopped them 
every time for that, we could hot get freight over the road." 

It seems évident tliat when a drawhead is out of line by reason of 
defects, causing it to swing loose, lower, or to one side, if the engine is 
stopped to adjust it, the subséquent movement of the car, or probably 
gravity alone, would cause it to résume its original position out of line, 
and that the coupliftg at last eould only be made by adjusting it as the 
car and the engine come together. The act of coupling or uncoupling 
cars while in motion, by goirig between them, though attended with 
more or less danger, bas been often held, under the circumstances of 
the particular case, not to constitute négligence as matter of law. 
Snow V. Housatonic R. R. Co., 8 Allen (Mass.) 441, 85 Am. Dec. 720, 
cited and approved in Gardner v. M. C. R. R. Co., 58 Mich. 584, 593, 
26 N. W. 301; Eastman v. Railway Co., 101 Mich. 597, 60 N. W. 309; 
Ashman v. Railroad Co., 90 Mich. 567, 51 N. W. 645; Porter v. Rail- 
road Co., 71 Mo. «6, 36 Ami. Rép. 454; Prestdn v. Central R. R. & 
Banking Co., 84 Ga. 588, 11 S. E. 143 ; Curtis v. Railway Co., 95 Wis. 
460, 70 N. W. 665. See, also, Grand Trunk Ry. Co. v. Ives, 144 U. S. 
408, 12 Sup. Çt. 679, 36 h. Ed. 485. 

There aretwo essential éléments in contributory négligence — a want 
of ordinâry care, and a causal connection between the act and the in- 
jury cortiplaîned of. Bëach on Cont. Neg, (Sd Ed.) §§ 7, 19, As to 
the first, the question is: Should we hold as a matter of law that the 
plaintifï was négligent; that he did something which a prudent and 
reasonable man, under the circumstances proved, would not do? The 
évidence tends to show that the act which is charged to be contributory 
négligence ^yas not unusual and was generally safe ; that the plaintiff 
was not a trespasser or interloper, but was at the place ta which his 
employmeat çalled him; and that he was violating no rule of the rail- 
way compajiy, but, on thè contrary, was pursuing the course usual 
with others engaged in its service. But if the plaintiiï's act was one 
showing a want of ordinâry care, before it could be deemed contrib- 
utory negligpice to defeat his action, it must appear to be a proximate 
cause (not th«!;sole proximate cause) of the injury; that is, there must 
be a causal connection between the act and the injury. Beach on Cont. 
Neg. (2d Ed.) §§ 25, 26, Can the plàintiflf's act be so considered? 
As bas. been said, the act was not unusual and was generally safe; 
and some of the évidence tended to show that under the circumstances 
he pursued the safest vvay to effect the coupling. When the act and 
the injury are not known by common expérience to be naturally and 
usually in sequeneç, and the injury does not, according to the ordinâry 
course of events> follo'w from the act, then the act and the injury are 
nor suiîficiently connected to malce the act the proximate cause of the 
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injury, Cooley on Torts (2d Ed.) 73; Beach on Cont. Neg. 32. We 
do not think tne trial court erred in refusing to direct a verdict for the 
défendant on the ground that the plaintiff was guilty of contributory 
négligence. 

The second assignment of error is in thèse words : 

"The court erred In charglng the jury as (ollows : 

" 'If you flnd the metljod or way he was using to make the eoupllng was 
one of the ways frequently or ordinarily used by brakemen under such con- 
ditions, and that he was at the tlme under the circumstances prudently using 
that way, he was not guilty of contributory négligence.' 

"And again: 

" 'It is contended on the part of the défendants that the weather and fré- 
quent rains had caused such defeets, If there was any ; that Is, If there were 
any defeets in the condition of the track, the ralny weather was the cause 
of such defeets, and the défendant is excusable. On this issue, there being 
no évidence one way or the other as to directly show when the defeets in 
the track occurred, or how they were caused, or what was done to avold such 
defeets, I charge In the case presented you should not consider any excuse 
along that Une offered by défendant.' " 

This excerpt from the charge is excepted to and assïgned as a whole 
as error, without specifying the part of it to which objection is made. 
The last paragraph of the charge is simply to the effect that a conten- 
tion of the railway company, which there is no évidence to support, 
need not be considered by the jury. This is so clearly correct that we 
need not further comment on it. This, in fact, disposes of the whole 
assignment; for an objection to an entire charge, consisting of several 
propositions, some of which are right, should not be sustained, even if 
the charge contained errors not specifically pointed out. Lincoln v. 
Claflin, 7 Wall. 132, 19 L. Ed. 106 ; Anthony v. L. & N. R. R. Co., 132 
U. S. 172, 10 Sup. Ct. 53, 33 L. Ed. 301. 

But we find no error in the first paragraph of the charge, when con- 
strued with other portions of the gênerai charge. Immediately pre- 
ceding the paragraph in question, the court had instructed the jury : 

"Now, considering the case, I suggest that you apply the évidence as to 
thèse Issues. Was the plaintiff, under ail the circumstances surrounding the 
time and place he was hurt, endeavoring with prudence and due care to effect 
the coupling? If you find favorable to him on this Issue, It wlll follow that 
he was not guilty of contributory négligence." 

And further, on the subject of contributory negligencci the court 
said : 

"I charge you that If you flnd that the plaintiff, In attempting to effect a 
coupling of the engine to the car, assumed a dangerous position to do so, and 
there was any other praeticable and safer way in which he might hâve made 
the coupling, he would tfaen be guilty of contributory négligence, and would 
be debarred from a recovery." 

We do not think that the charge, taken as a whole, asserts the ob- 
jectionable doctrine that the habituai négligence of others would ex- 
cuse the négligence of the plaintiff; and, however that may be, the 
language on which it is now sought to place that construction was not 
separately excepted to, nor is it specifically assigned as error. 

The third assignment is that the trial court erred in refusing to grant 
a new trial. The granting or refusing of such motion, as bas been fre- 
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quéntly decîded bj- this court, was within the discrétion oî the lower 
court, and is not the proper subject of an assignment of errer hère. 

The: fourth assignment of error is in efïect that the court erred in 
refusing to give 14 spécial charges requested by the railway company. 
The railway company was not entitled to hâve ail thèse charges given 
to the jury, because we find by an inspection of the several bills of 
exception that many of thefti were pi-opèrly refused, as shown by the 
record, for the reason that they were covered by the gênerai charge. 
Anthony v. L, &,N. R. R. Co<, 133 U. S. 172, 10 Sup. Ct. 53, 33 L. Ed. 
301. - 

The fifth assignment is that the court erred in entering a judgment 
in favor of the pkintiff. There was, of course, no error in entering a 
judgment on the, verdict. 

We are of thé opinion that the record, as now amended by consent, 
contains nO; réversible error. The judgment of the Circuit Court is 
therefore affirmed. 

PARDEE, Circuit Judge. I concur in reinstating the case on the 
consent of both parties, bqt I dissent on the merits. On his own show- 
ing and under the undisputed facts in the case, Prunty contributed to 
his own injury. In coupling the angine to the cars there was a safe 
way and a dangerous way. Ôf his own motion he selected the danger- 
ous way. Thereby and therejn he was injured. The couplers in use 
were automatic, and he knew that the drawhead on the car was out of 
alignment and out of order, and he knew, or ought to hâve known, that 
from bad weather and repairing then going on the track was uneven 
and irregular, and thèse facts particularly cautioned him, in trying to 
make the necessary coupling, not to resort to the dangerous way of 
mounting the rear of the engîne (then going backwards at about six 
miles an hour) so as to push over the drawbar or drawhead of the 
engine to properly meet and . connect with the drawhead of the car, 
which was out of order and out of alignment. Ail this is sound in 
principle and good law (Bailey on Personal Injuries, vol. 1, §§ 1121- 
1123) and well supported by adjudged cases. See Cunningham v. Rail- 
road Co. (C. C.) 17 Fed. 882; Gleason v. Railroad Co., 73 Fed. 647, 
19 C. C. A. 636 ; Morris v. Railway Co., 108 Fed. 747, 47 C. C. A, 661 ; 
Dawson v. Railway Co., 114 Fed. 870, 52 C. C. A. 286 ; Gilbert v. Rail- 
way Co. (C..C.) 123 Fed. 832;,Hurst v. Railroad Co., 163 Mo. 309. 63 S. 
W. 695, 85 Âm. St. Rep. 539; Elmore v. Seaboard Air Une Co. (N. 
C.) 42 S. E. 989 ; Karrer v. Détroit Railway Co., 76 Mich. 400, 43 N. 
W. 370; Central of Ga. Ry. Co. v. Mosely (Ga.) 38 S. E. 350; Ala- 
bama Ry. Co. v. Ritchie (Ala.) 20 South. 49 ; George v. Mobile Ry. Co., 
109 Ala. 245, 19 South. 784. 

The trial judge, in charging the jury, instructed them, over the 
objection of the défendant, as follows : 

"If yoii find the method or way he was uslng to make the coupling was 
one of the ways frequently or prdlnarily used by brakemen under such condi- 
tions, and that he vyas at the tlme, under the circumstances prudently using 
that way, he was not guilty of contrlbutory négligence." 

Prunty's own witnesses testified, and there was no dispute about it, 
that to make such a coupling as the one in question the engine could 
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have been stopped and the drawheads aligned before backing the cars 
together, and that this method was without hazard to the brakenian. 
In my judgment, and as I understand the principles declared in the 
above-cited cases, no amount of usage justifies an employé, without 
superior orders and in the absence of extraordinary emergency, in tak- 
ing a dangerous way to perform a duty when a safe one is at hand. 
The test of négligence on the part of the brakeman is not what other 
brakemen habitually and customarily do. They may be prudent or 
négligent ; and âfter ail, as said in Dawson v. Railwaj Co., supra, "the 
inhérent quality of an act is not changed, whether it is donc by one or 
niany." Habitually careless or négligent conduct on the part of many 
cannot make such conduct prudent in the eye of the law. In Warden v. 
Louisville & N. R. Co. (Ala.) 10 South. 279, 14 L. R. A. 652, the court 
said ; 

"The fact that one is in the habit of doing an obvlously dangerous thing 
does not make his act any the less a dangerous one. The fact that many or 
ail of a limited class of persons customarily ride upon tie pilot of an engine 
does not alter the cliaracteristic of obvious péril which the law Imputes to 
that position. It is négligence per se for persons to walk upon the track of 
railroads. Donbtless many persons are in the habit of using the track in this 
way. Yet it bas never been supposed, and it cannot be the law, that such 
customs would couvert the track, which the law déclares to be per se a dan- 
gerous place, into a safe place. So a person may be in the habit of crossing 
railway tracks without stopplng and looking and listening for approaching 
trains; yet we have never heard It suggested [that] such person, when he 
finally reaps the penalty of his lack of care, is, because of such habit, not 
guilty of contributory négligence as a matter of law. Custom and usage may 
be relied upon to excuse the violation of a rule when the act involved is not 
négligent in itself." 

As to some of the adjudged cases cited in the court's opinion, I have 
only to say that when the link and pin coupling was in use it was not 
négligent, as a matter of law, to step between moving cars to couple or 
uncouple them; but since the introduction and common use of auto- 
matic couplers, as in this case, I am confident that the rule is, and ought 
to be, that going between moving cars to couple or uncouple them is 
négligent as a matter of law. An act of Congress requires the introduc- 
tion and use of automatic couplers, and it is common knowledge that, 
when in use, there is a distance of about two feet and a half between 
cars and a foot and a half between the wdoden bumpers placed on the 
cars, and surely it requires no évidence nor controlUng authority to 
show that to go between cars thus provided, when they are coming to- 
gether, for the purpose of coupling, is extremely dangerous and de- 
cidedly négligent 
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FEANSPNet al. v. REGENTS OF EDUCATION OF SOUTH DAKOTA. 
(Circuit Cîourt of Appeàls, Blghth Circuit. September 21, 1904.) 

No. 2,012. 

1. CONTBAGTS— ActIOW FOR BbE ACH— Et} aiTABLE ESTOPPEI, AS DEFENSE. 

The provision of Clv. Code S. D. § 1287, that "a contract in writîng 
may he alt^red by a contract in writing or by an executed oral agreement 
and net otherwise," does not preclude tlie application of tLe doctrine of 
équitable estoppel to defeàt an action for the nonperformance of a writ- 
ten contract where sufflcient cause exists therefor, and sucli défense is, 
moreover, expressly reeognlzed by section 1173. 

2. Samë. 

Where the fallure of a state board to maintain full Insurance on a 
public building wliile in course of construction, as requlred by the build- 
ing contract, for the beneflt of both parties, was induced by the objection 
of the contt-actors,, who weré Chargeable with the expense, and their rep- 
resentatibns thàt they had pr<)cured sufflcient insurance, made to offleers 
and agents of the board, they are estopped to maintain an action against 
the board to recover their loss resulting from a fire on the ground of 
nonperformance of the contract 

3. SAME. .,, ' ;■. 

An archltect employed py & state board to superintend the construction 
of a public bulldisg, and a Ipsal secretary of the board, having charge of 
ânanclal ni^tijérs connected with the building, represent the board in such 
sensé that an eetoppel in its favor may be created by statements made to 
them by the contràctpr with respect to insurance which the board was 
required by the contract to procure on the building, while in course of 
qonstruction, In part for the contractor's beneflt. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Thls was an action by Nels P. Fransen and Hans J. Fransen, partners as 
N. P. Fransen & C6., against the Régents of Education to recover damages 
alleged to hâve been sustained hecause of the fallure of the latter to procure 
and maintain for their benefit Insurance upon a public building In course of 
érection at Aberdeen, S. D. The plaintiffs were contraeting builders, the dé- 
fendant a body corporate created by a law of South Dakota with power to 
sue and be sued; and having the management and control of the educational 
Institutions of the state. A written contract was entered into between the 
parties for the érection of a normal and Industrial school building. The 
spécifications whlçh were a part of the contract required the contractors to 
secure pollcies of Insurance, payable In case of loss to the défendant to re- 
imburse It for advance payments made on the contract; but the contract 
Itself contained a provision requlrlng the défendant to maintain full Insurance 
on the building and the materials about the premises for the beneflt of both 
parties, as their respective interests might appear, the preminms to be paid 
by the contractors. In September, 1901, during the progress of the work, the 
contractors, at the suggestion of a représentative of the défendant, procured 
insurance to the amount of $5,000. On the ISth of the following December. 
the building, then In an Incomplète condition, was almost totally destroyed 
by flre. No other Insurance than that mentioned had been obtalned. At that 
time the contractors had been paid the sum of $11,000, while the value of the 
material whlch had been furnished and the labor expended by them upon the 
building was $24,000. The proeeeds of the policy of insurance which had been 
obtained was applied by the défendant toward the reconstruction of the build- 
ing, and the contractors sustained a loss of $13,000, against which there was 
no protection by Insurance. They clalmed that their loss was due to the 
neglect of the défendant to procure Insurance as provided by the languagp 
of the contract, and upon that ground their action was instituted. It was not 
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denied that as a matter of law the provision in the contract superseded ths 
provision in the spécifications, but, notwithstanding this, it appears that prior 
to the tlme of the flre both parties proceeded upon the assumption that the 
initiative in the procurement of insurance rested upon the contractors. One 
of the défenses interposed by the défendant — and it is the one upon whlch 
the case flnally turned — was that by reason of certain acts and déclarations 
of Hans J. Fransen, the member of the contracting flrm who had charge of 
the worlc, the plaintiffs vrere estopped from complaining of defendant's negleet 
to procure and maintain the insurance. In support of thls défense évidence 
v?as ofCered and received tending to establlsh the following facts : B. W. 
Van Meter was the defendant's architect and superintendent of construction. 
The $5,000 pollcy of insurance was procured by Hans J. Fransen at his sug- 
gestion about September 14, 1901. The latter complained of the excessive In- 
surance rates. In the latter part of October Van Meter said to hlm that 
there ought to be more insurance, but Fransen said he hardly thought It was 
necessary, as the walls were newly plastered, the materials thereln were wet, 
and the building was not then In condition to burn. He again complained 
of the hlgh rate of premlum. Van Meter again took up the subject of addi- 
tional insurance early in November, when Fransen conteœplated using arti- 
ficial beat to dry the plastering, and for that purpose had placed coke and 
coal in the basement. He said to Fransen, "If you are going to put in flre 
there for the drying of the building, you had better get some more insurance," 
but Fransen objected to dolng so, and said that with the introduction of the 
drying apparatus he would hâve a watchman, and that he thought that would 
be suflicient protection. He again mentioned the high rate of premium, and 
said that addltional insurance was not needed. Van Meter informed Mr. 
Lincoln of one or more of thèse conversations. 

Isaac Lincoln was the local secretary and gênerai executive agent of the 
Board of Régents at Aberdeen, and the scope of his duties included the super- 
vision of the flnancial phases of the work of construction and attention to the 
matter of insurance. In September, before any insurance was secured, he 
spoke to Fransen about it, anû the latter replied: "I will take out $5,000 
insurance. Wlll that satisfy you?" Some tlme in October Mr. Lincoln said 
to hlm : "See hère, Fransen, Van Meter says you do not want to take out 
more insurance. You must take out some more. There ought to be more in- 
surance on the building." To this Fransen replied, "I hâve got ail the In- 
surance on the building that Is necessary now." Shortly afterwards, in re- 
sponse to another demand by Lincoln that more insurance be obtained, he 
said: "That building won't burn. There is not much Inflammable material 
in it;" and, further, that a good deal of the lumber was piled outside, and he 
did not see any need of taking any more Insurance then. In the last week of 
November or the flrst week of December, shortly after the third estimate had 
been made, this conversation occurred: "Lincoln: Well, now, you go and 
take out some more insurance. Fransen: Lincoln, there is not any need of 
any insurance. I hâve got old man Johnson as a watchman. He is careful 
and ail right, and will look after thlngs. Lincoln : I do not believe that is 
safe, and before you get any more money I am going to hâve some more in- 
surance. Fransen : I am satlsfled wlth the insurance. I am not particular 
about the insurance. There is no need of insurance. Lincoln : Why are you 
not willing to take it out? Fransen : I hâve got the contract on a pretty 
close margin, and I do not want to blow in any money in Insurance. The 
jiremiums are high, and I can better afford, as long as I hâve got a watchman, 
to take my chances." Fransen never receded from this position before the 
fire occurred. 

Dr. F. A. SpafCord was the président of the board of régents. On Novem- 
ber 27th or 28th he inspected the grounds and building. In a conversation 
with Fransen, Dr. gpafford asked hlm, "Hâve you plenty of insurance on this 
building?" Fransen replied, "Yes, I am looking after that matter ail right 
myself." Dr. Spafford testlfied that he relied on Fransen's statement. 

The record shows some conflict in the évidence touchlng thèse conversations, 
but, as the verdict was for the défendant, it should be assumed that the jury 
gave credence to the foregoing récitals, and that Fransen made the déclara- 
tions thereln Indlcated. 
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Ambrose Tighe (O'ReilIy & Burns and J. M. Lawson, on the 
brief), for plaintiffs in erfor. 

F*hno Hall, for défendant in érror. 

Befofe SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The written contract between the plaintiffs and the défendant 
cast upon the latter the duty of procuring; the insurance upon the 
building during the period of construction. The insurance pro- 
tection V/àÈ to be for their joint benefit, but at the cost of the for- 
mer. Tlie ' plaintiffs (now plaintiffs in error) rely upon a provision 
of the Civil Code of South Dakota that "a contract in writing may 
be altered by a contract in writing or by an executed oral agree- 
ment, and hot otherwise" (section 1287 ; Mettel v. Gales, 12 S. D. 
632, 82 N. W. 181 ; Barnard & Leas Mfg. Co. v. Galloway, 5 S. D. 
205, 58 N. W. 565), and contend that the défendant is seeking to 
alter the contract and to escape its obligations thereunder by proof 
of oral déclarations which do not meet the statutory requirements. 
In view of the acts and statements of one of the plaintiffs, which we 
hâve recited, and the eft'ect of which is chargeable to both of them, 
the Circuit Court by appropriate instructions submitted to the jury 
the question whether the plaintiffs were not estopped from com- 
plaining that the défendant had failed to procure the insurance. 
The jury determined that question in favor of the défendant. The 
provision of the Code above quoted relative to the altération or 
modification of a written contract does not preclude the application 
of the doctrine of équitable estoppel when sufïïcient cause therefor 
exists. More tban this, the course of the Circuit Court in this par- 
ticular was justified by another provision of the laws of that state 
confirmatory of the rule already existing, and which, so far as ma- 
terial to the matter in hand, is as follows : 

"The want of performance of an obligation or of au offer of performance, 
in whole or in part, or any delay therein, is excused by the following causes, 
to the extent to which they operate ; * * * when the debtor is induced 
not to make it, by an act of the creditor intended or naturally tending to hâve 
that efCect, done at or before the time at which such performance or offer may 
be made, and not rescinded before that time." Rev. Civ. Code, § 11T8. 

As to this the plaintiffs contend that a necessary and essential 
élément in a,n équitable estoppel consists in an inducement extended 
by the conduct of the person to whom the estoppel is sought to be 
applied, and the reliance thereon by him who invokes the applica- 
tion of the doctrine; and that in the case at bar there is wholly 
lacking any évidence that the défendant, its officers or représenta- 
tives, were led to refrain from procuring the insurance because of 
the conduct of the plaintiffs. There is thus presented in narrow 
compass the principal question in this case : Was there a reliance 
by the défendant, its ofScers or représentatives, who were charged 
with the protection of its interests, upon a course of conduct of the 
plaintiffs which was intended to induce them not tO obtain the in- 
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surance or which naturally tended to that resuit? This question 
should be answered in the affirmative, and the requisite élément of 
a complète estoppel îs thereby supplied. That there was an inten- 
tional purpose of inducement in the repeated déclarations of that one 
of the plaintiffs who had immédiate charge of the work of construc- 
tion is clearly shown by the record. He protested vigorously and 
continuously against the procurement of additional insurance, the 
cost of which, under the contract, was chargeable to his firm. He 
assigned a number of reasons for his position, which seemed at the 
time to be plausible. In so far as the insurance authorized by the 
contract was for the protection of the plaintiffs themselves, and that 
is the only phase of the matter with which we are now concerned, 
one of the plaintiffs declared that they did not need it, could not 
afford it, and did not want it. In the face of his persistent opposi- 
tion it would hâve been an unusual and exceptional act had the de- 
fendant forced upon the plaintiffs, at their expense, a protection 
which they did not désire. It is equally clear that thèse déclarations 
naturally tended to produce the resuit which was desired and sought 
by the plaintiffs, namely, that no more insurance be procured which 
they would hâve to pay for. And it is not perceived that it is ma- 
terial or important as affecting the conclusion that both parties 
acted upon the supposition that the mère duty of going to the office 
of an insurance agent and obtaining the policy or policies of insur- 
ance rested upon the plaintiffs rather than upon the défendant as 
provided by the contract. 

The failure to keep the building adequately insured was due 
wholly to the conduct of the plaintiffs, and this necessarily signifies 
reliance on the part of the défendant upon such conduct. In order 
to create an estoppel in pais it is not necessary in every case that 
there be an affirmative déclaration by one party that he relied upon 
the acts of the other. Such reliance may appear as an irrésistible 
inferenee from established facts and circumstances. In the case be- 
fore us the entire cost and expense of protection of the parties from 
loss or damage by fire was chargeable to the plaintiffs, and there 
could hâve been, in the ver>'- nature of the situation, no other motive 
on the part of the représentatives of the défendant in refraining 
from procuring insurance upon the uncompleted building than that 
caused by the plaintiffs' expressed opposition thereto. Moreover, 
it may be observed that about three weeks before the fire the prési- 
dent of the défendant, after an inspection of the premises, inquired 
of one of the plaintiffs whether he had sufficient insurance upon the 
building, and the latter replied, "Yes, I am looking after that matter 
ail right myself ;" and the président testified that after that assur- 
ance he made no further inquiry, and relied on the statement. The 
verdict of the jury is conclusive as to the facts, and we are of the 
opinion that ample justification may be found in them for the en- 
forcement of an équitable estoppel, the rules governing which were 
sufficiently expressed in the instructions given by the Circuit Court. 

Criticisih is made of a paragraph of the instructions relating to 
the requisite conditions of an estoppel. It is true that a few words 
were omitted — doubtless inadvertently — and that the Omission 
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somewl^at jmpaîred the sensé of that part of the instructions, but 
ajraost ipimeâiately thereafter the court accurately and correctly 
stated the converse of the proposition. We are of the opinion that, 
taking the charg-e as a whole, the Jury could not hâve been misled 
as to the true rule by which they were to be guided. Complaint is 
also madeof the admission of the testimony of the architect and 
superintef^dçnt of construction, of the local secretary, and of the 
président of , the défendant as to the déclarations of one of the plain- 
tiffs regfarding; the insurance. Thèse men sustained such a relation 
toithe défendant that it was clearly their province and within the 
scope çf their powers and duties to take up and discuss with the 
plaintiffs the niatters connected with the performance by them of 
their contract, and to sec to it that they complied with its stipula- 
tions. No debt or obligation of the défendant was to be created. 
The matter of insurance was simply one of those détails of the con- 
tract the burden of which was on the contractors. The architect 
and superintçndent, the local secretary and the président, stood in 
the place of and represented the défendant corporation. What was 
said to them >ya.s, in légal efïect said to the défendant. Their reli- 
ance thereon Tià/as the reliance of their principal, and the protective 
efîect of the resulting estoppel inured to its benefit. 
The judgment of the Circuit, Court will be affirmed. 



éTBVENS et al. V. GRAND CENTRAL MIN. 00. et al. 

(Circuit Court of Appeals, Elghth Circuit. October 13, 1904.) 

No. 1,827. 

1. Mining Claimç— Consteuctive Tbust— Relocation by Co-Owner. 

Tie gênerai rule tliat co-tenants stand in a relation to one another of 
inttual trust, and confldehce, that one will not be permitted to aet in hos- 
tility to thé others in respect to the joint estate, and that a distinct title 
acquired by one Will inure to the beneflt of ail, applies with full force to 
, tbç joint owners of a mining clalm; and a co-owner who amends the 
location notice, relocates :the claim, or otherwlse procures the issuanee 
of a patent lu hls own name, wlIl hold the title in trust for ail ; nor will 
' the trust be avolded, or its enforcemerit defeated, merely because a 
étranger to the driginal daim joins with such joint owner in the relo- 
cation, and apaulres title jointly with bim' to the relocated claim. 

2. Same— Failtibe to Adverse Application for Patent. 

Bev. St. J 2Sg^ [V. S. Comp. St. 1901, p. 1429], provlding for the flling 
of adverse clai^ns on the application for a patent to a mining daim, 
bas référence' to adverse élaims arislng from independent and conflict- 
ing locations, and not to a controversy between co-owners or others claim- 
ing under the same location; and the fact that one owner did not ad- 
»Ferse the application ôf his co-owner does not affect his right to establish 
and enforce a trust in the patented clalm. 

3. Equitt— Défense of Lâches in. Fedebai. Court— Following State Stat- 

TITE. 

A fédéral court pf equlty Is not bound by a state statute of limitations, 
and, while It ùsliàlly acts or Refuses to act Inanalogy to it, win not follow 
such statute wherë nnuiSual conditions or extraordinary Circumstances 
render Jt inéquitable. 
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4. Same. 

One of two Joint owners of mlnlng claims, without the knowledge of 
his co-owner and In f raud of hls rights, jolned wlth another In maklng a 
relocation of the property, and in applying for a patent therefor. On 
learning of such action the excluded owner brought suit to establish his 
Interest in the amended claim, whleh was pending at the time of his 
death, and was thereaf ter dismissed without trial, at the instance of de- 
fendants, before the appointment of his admlnistrator, who after his 
appointment Instltuted a new suit for the same purpose, whleh was dis- 
missed without préjudice to another suit Decedent's interest having been 
transferred to complainants, they, within nine months after the dlsmissal 
of the suit brought by the admlnistrator, and within iive months after 
the termination of the administrator's possession, instltuted the présent 
suit to recover such Interest, and for an accounting. During ail the 
time before the transfer to complainants, except the interval between 
decedent's death and the appointment of his admlnistrator, one or the 
other was in the actual possession of the property, and performed the 
assessment worlî thereon required by law. Held that, under the un- 
usual clrcumstances shown, complainants would not be denied relief in 
a fédéral court of equity on the ground of lâches, regardless of the 
statute of limitations of the state. 

Appeal from the Circuit Court of the United States for the District 
of Utah. 

This was a suit in equity to enforce a constructive trust in favor of the 
appellants in a mining claim patented by the United States to Henry Kohi 
and Charles H. Blanchard, two of tlie appellees. ïhe suit was commenced 
March 11, 1901, and the case raade by the material allégations of the amend- 
ed blll Is Bubstantlally as follows: 

Subject to the paramount title of the United States, one Tlmothy Kelly 
and the défendant Kohi were the joint and equal owners, entitled to the 
possession and in actual possession, of four mining claims In the Tintié 
mlnlng district, Juab county, Utah. May 23, 18S9, while this situation con- 
tinued, the défendants, Kohi and Blanchard, for their own beneflt, and 
for the purpose of excludlng Kelly from any interest in thèse claims, amend- 
ed the location notice of one of them, and restaked ît upon the ground in 
such manner as to embrace therein portions of each of the four claims. 
They then caused the amended claim to be surveyed, made application Octobev 
1, 1889, at the United States land office, for the issuance to them of a patent 
therefor, and obtained a patent January 9, 1892. They fraudulently con- 
cealed the amended location, survey, and application for patent from Tlmothy 
Kelly until about January 23, 1891, when be evidently learned of thèse pro- 
ceedlngs, although It Is not expressly so stated, and, wlth others not named, 
commenced a suit in one of the territorial courts of Utah against Kohi and 
Blanchard to est£(bllsh his interest in the amended claim. February 2T, 
1893, during the pendency of that suit, Tlmothy Kelly died. Thereafter, 
without his estate being In any manner represented, a dlsmissal of the suit 
was procured by Kohi and Blanchard, without a trial or détermination of its 
merits. July 12, 1895, Daniel Kelly became admlnistrator of the estate of 
Tlmothy Kelly, and in 1901 the estate was flnally settled, and the admln- 
istrator was dlscharged. Oetober 1, 1899, the admlnistrator, wlth others, 
commenced a suit in the district court of Juab county against the présent 
défendants to recover the interest in the property held by Tlmothy Kelly 
in hls llfetime, and to recover for ores extracted therefrom ; but the suit 
was dismissed, without préjudice to a new one, about June 30, 1900. Up to 
the time of his death Tlmothy Kelly remained in the actual possession of 
sald claims, working and developing the same, and dolng upon each the 
annual work required by the laws of the United States and the rules and 
régulations of the mining district Daniel Kelly, immediately after his ap- 
pointment as admlnistrator, went into possession of the claims on behalf of 
the estate of Tlmothy Kelly, and continued in such possession, working and 
developing the claims, until November 1, 1900, when the interest owned by 
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Timothy Kelly In hls Ufetlme was conveyed to the complalnants, who are 
now the owners th.ereof, and of ail rlgàts of action for ores extracted there- 
from. The mlning company aequired an Interest in the patented clalm from 
Kohi and Blanchard, with fuU knowledge of the rights of the complalnants 
and thelr predeeessors in Interest ; and, since the issuance of the patent, 
large quantitles of valuable ores hâve been extraeted from the claim by the 
défendants, for whleh they refuse to account. The complalnants ofCer to 
pay their proportionate share of the moneys expended In procuring the patent, 
and pray that the défendants be declared trustées for the complalnants in 
respect of the title to an undivided one-half of the patented clalm, and be 
required to convey the same to the complalnants, and to pay them for thelr 
share of the ores extraeted. 

The défendants severally demurred to the amended blll, assigning as 
cause that the blll made no case for équitable relief, and that the suit was 
barred by the statute of limitations of the state and by Inexcusable lâches. 
The demurrers were sustained, and thls appeal Is prosecuted from a decree 
dlsmlssing the bill. 

Harrison O. Shepard (Richard B. Shepard, on the brief), for ap- 
pellants. 

W. H. Dickson (A. C. ElHs and A. C. EHis, Jr., on the brief), for ap- 

pellees. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 

Judges. 

VAN PEVANTER, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

The gênerai ruie that cp-tenants stand in a relation to one another 
of mutual trust and confidence, that one will not be permitted to act in 
hostility to the others in respect of the joint estate, and that a distinct 
title aequired by one will inure to the benefit of ail, applies with full 
force to the joint owners of a mining claim. A co-owner who amends 
the location notice, relocates the claim, or procures the issuance of a 
patent in his name, will not be permitted to thus exclude the other own- 
ers and appropriate the claim to himself, but will be declared to hold 
the right or title thereby aequired in trust for ail. Lindley on Mines 
(2d Ed.) §§ 331^ 398, 406^ 738, 788 ; Turner v. Sawyer, 150 U. S. S78, 
586, 14 Sup. Ct. 192, 37 L. Ed. 1189; Franklin Mining Co. v. O'Brien, 
23 Colo. 139, 43 Pac. 1016, 55 Am. St. Rep. 118 ; Hallack v. Traber, 23 
Colo. 14, 46 Pac. 110; Mills v. Hart, 24 Colo. 505, 53 Pac. 680, 65 
Am. St. Rep. 341; Van Wagenen v. Carpenter, 37 Colo. 444, 61 Pac. 
698 ; Brundy V. Mayfîeld, 15 Mont. 201, 38 Pac. 1067 ; Suessenbach v. 
Bank, 5 Dak. 477, 41 N. W. 663 ; McCarthy v. Speed, 11 S. D. 363, 77 
N. W. 590,: s. c. 13 S. D. 7, 80 N. W. 135, 50 L. R. A. 184; Gore v. 
McBrayer, 18 Cal. 583; Morton v. Solambo Copper Mining Co., 36 
Cal. 537 ; Hunt v. Patchin (C. C.) 35 Fed. 816 ; Royston v. Miller (C. 
C.) 76 Fed. 50; John C* Teller, 36 Land Dec. Dep. Int. 484; Samuel 
H. Auerbàch, 29 Land Dec. Dep. Int. 308. Nor will the trust be 
avoided or its enforcement be defeated mérely because a stranger to the 
original claim participâtes with the unfaithful co-owner in the pro- 
ceedings to wt-ongfully exclude his companions in interest, and jointly 
with him acquires the title to which they are entitled. 

It is urged that the présent suit cannot be maintained because the 
complalnants' predecessor in interest, Timothy Kelly, did not adverse 
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the application of Kohi and Blanchard for a patent to the amended claim. 
The point is not well taken. In prescribing the manner of obtaining 
the government title to a mining claim, the statute directs that notice 
of the application be published and posted for the period of 60 days, and 
déclares : 

"If no adverse elalm shall hâve been filed wlth the register and the re- 
celver of the proper land-office at the expiration of the sixty days of pub- 
lication, It shall be assumed that the appllcant is entitled to a patent, upon 
the payment to the proper offlcer of flve dollars per acre, and that no adverse 
claim exlsts; and thereafter no objection from third parties to the issuance 
of a patent shall be heard, except it be shown that the appllcant bas failed 
to cômply with the terms of thls chapter." Rev. St. § 2325 [U. S. Comp. St. 
1901, p. 1429]. 

The statute has référence to an adverse claim arising from inde- 
pendent and conflicting locations of the same ground, and not to a con- 
troversy between co-owners or others claiming under the same location. 
Lindley on Mines (2d Ed.) § 728 ; Turner v. Sawver, 150 U. S. 578, 
587, 14 Sup. Ct. 192, 37 L. Ed. 1189 ; Doherty v. Morris, 11 Colo. 12, 
16 Pac. 911; Malaby v. Rice, 15 Colo. App. 364, 368, 62 Pac. 
228 ; Brundy v. Mayfield, 15 Mont. 201, 38 Pac. 1067 ; Suessenbach 
V. Bank, 6 Dak. 477, 501, 41 N. W. 662 ; McCarthy v. Speed, 12 S. D. 
7, 80 N. W. 135, 60 L. R. A. 184 ; Hunt v. Patchin (C. C.) 35 Fed. 816, 
820; Thomas v. Elling, 25 Land Dec. Dep. Int. 495, s. c. 26 Lartd Dec. 
Dep. Int. 220 ; Coleman v. Homestake Min. Co., 30 Land Dec. Dep. Int. 
364. The purpose of the présent suit is not to defeat the amended 
claim, or to establish a superior right under an independent and con- 
flicting location, but to establish and enforce a trust in the amended 
claim arising out of the circumstances surrounding its origin and the 
proceedings by which it was carried to patent. 

By the statutes of Utah the time for commencing an action for the 
recovery of real property is limited to seven years after the plaintiff or 
his predecessor was seised or possessed of the property, the time for 
commencing an action for relief on the ground of fraud is limited 
to three years after the discovery of the facts constituting the fraud, 
and the time for commencing actions not otherwise provided for — which 
are claimed to include an action to enforce a constructive trust — is limit- 
ed to four years. Rev. St. 1898, §§ 2859, 2877, 2883. In the view 
which we take of the spécial circumstances of the présent suit, it will 
not be necessary to inquire which of thèse limitations is intended to em- 
brace actions like it in character. 

Statutes of limitation, applied in courts of law, are inflexible and 
framed upon the theory that mère lapse of time, irrespective of other 
considérations, should bar the claim, while the doctrine of lâches, 
applied in courts of equity, is sufficiently flexible to give reasonable 
efïect to the spécial circumstances of any case, and rests not alone upon 
the lapse of time, but upon the inequity of permitting the claim to be en- 
forced, because of some change in the condition or relations of the 
property or the parties. Hammond v. Hopkins, 143 U. S. 224, 250, 12 
Sup. Ct. 418, 36 L. Ed. 134; Townsend v. Vanderwerker, 160 U. S. 
171, 186, 16 Sup. Ct. 258, 40 L. Ed. 383 ; Ward v. Sherman, 192 U. S. 
168, 176, 24 Sup. Ct. 227, 48 L. Ed. 391 ; Bryan v. Kales, 134 U. S. 
126, 135, 10 Sup. Ct. 435, 33 E. Ed. 829. In the application of the doc- 
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trine of lâches, courts of equityiire not bound by, but usually act or 
refuse to act in analogynto, thé statuts of limitations relating to actions 
at law of like character. If unustol conditions or extraordinary cir- 
cumstances make it inéquitable to perinit the prosecution of à suit after 
a briefer, or to forbid its maintenance after a longer, period than that 
fixed by the analogous statute, the chancellor will not follow the statute, 
but will détermine the case in accordance with the equities which arise 
from its own conditions or circumstances. When a suit is brought 
within thç time limited by the analogous statute, the burden is upon the 
défendant to show, either fromi the face of the bill or by his answer, 
that unusual conditions or extraordinary circumstances exist which 
require the application of the doctrine of lâches ; and, when such a suit 
is brought after the statutory time has elapsed, the burden is on the 
complainant to show by suitable allégations in his bill that it would be 
inéquitable to apply it to his case. Kelley v. Boettcher, 29 C. C. A. 14, 
31, 85 Fed. 55; Ide v. Trorlicht, etc., Co., 53 C. C. A. 341, 352, 115 
Fed. 137; United States v. Chicago, etc., Co., 54 C. C. A. 545, 116 
Fed. 969; Boynton v. Haggart, 57 C. C. A. 301, 312, 120 Fed. 819; 
Wyman v. Bowman, 62 C. C. A. 189, 127 Fed. 257, 269; Brown v. 
Arnold (C. C. A.) 131 Fed. 723, 727 ; Richardson v. Olivier, 44 C. C. A. 
468, 472, 106 Fed. 277, 53 L. R. A. 113. 

It is insisted that the statute of limitations of Utah is, in terms, 
applicable to suits in equity, and therefore that the Circuit Court sit- 
ting in that state was required to act in obédience to the state statute, 
and not upon mère analogy to it. The rule is otherwise. While the 
courts of the United States are required by the statutes creating them 
to accept as rules of décision in trials at common law the laws of the 
several states, except where the Constitution, laws, and treaties of the 
United States otherwise provide, their jurisdiction in equity is to be 
exercised according to rules and principles applicable alike in every 
state, and cannot be impaired by the laws of the respective states in 
which they sit. Kirby v. Lake Shore, etc., Railroad, 120 U. S. 130, 
7 Sup. Ct. 430, 30 L. Ed. 569. 

The case made by the amended bill shows unusual conditions and 
extraordinary circumstances, which make it inéquitable to forbid the 
maintenance of this suit because of the lapse of time. The wrongful 
proceedings to exclude Timothy Kelly from an interest in the property 
in controversy were begun by the unfaithful co-owner, Kohi, and his 
confederate, Blanchard, May 23, 1889, and resulted in the issuance to 
them of a patent January 9, 1892. Thèse proceedings were fraudulently 
concealed from Kelly until about January 33, 1891, and then, by his suit 
against Kohi and Blanchard to establish an interest in the amended 
claim, he declared his opposition to their purpose to appropriate the 
property to themselves, and asserted his purpose to insist upon the rights 
of a co-owner. After his death that suit was dismissed under circum- 
stances which prevented it from creating an inference of an abandon- 
ment of the rights asserted therein, or operating as a bar to another 
suit. In a suit against the présent défendants brought in 1899 in the 
same interest, the insistence of the first suit was reiterated. That suit 
*was dismissed, without préjudice to a new one, less than one year before 
the présent suit was commenced. Excepting the intérim of upwards 
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of two years between the death of Kelly and the appointment of an 
administrator of his estate, upon whom the right to the possession of 
his property, real and personal, was cast by the laws of Utah (Rev. St. 
1898, § 3912), Kelly and the administrator, in turn, were in the actual 
possession of the property in controvérsy, working and developing the 
same in the assertion of the right of a co-owner, from May 33, 1889, 
when the wrongful proceedings to exclude Kelly from an interest there- 
in were begun, until November 1, 1900, a period of over eleven years. 
The présent suit was commenced March 11, 1901, within five months 
after that possession terminated. The title obtained through the patent 
is now held by Kohi and Blanchard, who perpetrated the fraud, and by 
the mining company, which took with full knowledge of the rights of 
Kelly and his successors in interest. Thèse conditions and circumstan- 
ces effectually négative any acquiescence by Kelly or his successors in 
interest in the attempted appropriation of his interest in the property, 
satisfactorily establish that there could not hâve been any reasonable 
belief on the part of any of the défendants that Kelly's interest had been 
abandoned by him or his successors in interest, and unmistakably show 
that Kelly, in his lifetime, and his administrator thereafter, were per- 
mitted to exercise such substantial rights of ownership over the prop- 
erty as were reasonably calculated to induce a relaxation in the efforts 
which otherwise should, and probably would, hâve been made to obtain 
a judicîal détermination of the rights of the parties in the patented claim. 
Ruckman v. Cory, 129 U. S. 387, 9 Sup. Ct. 316, 32 L. Ed. 728 ; Mas- 
senburg v. Denison, 18 C. C. A. 280, 287, 71 Fed. 618 ; Hayes v. Car- 
roll, 74 Minn. 134, 139, 76 N. W. 1017. To hold that the case made by 
the amended bill, which stands admitted by the demurrer, is barred by 
lâches, wovild be a perversion of the settled rule that the doctrine of 
lâches is applied to promote, not to defeat, justice. 

The decree is reversed, and the case is remanded to the Circuit Court, 
with a direction to overrule the demurrers to the amended bill, and to 
take such further proceedings as may not be inconsisteht with the views 
herein expressed. 



In re NYB. 

(Circuit Court of Appeals, Eighth Circuit October 6, 1904) 

No. 32. 

ï, Bakkeuptct—Homestbad— Right of Possession. 

Under the homestead exemption law of Colorado (Mills' Ann. St. Colo. 
i§ 2132-21S9), wliich exempts to the head of a family a homestead not 
exeeeding $2,000 In value, while occupied by him, but provides that, on 
the affldavit of a créditer that the homestead is of greater value, it may 
be sold as in ordinary cases, and, if It reallzes more than $2,000, that 
amount shall be paid to the owner, and the excess applied on the cred- 
itor's demand, but, if It sells for less, the sale shall be ineffective, a 
trustée in bankruptcy Is not entitled to possession of the bankrupt's 
homestead, whatever may be its alleged value ; the bankrupt being en- 
titled to possession until its sale under an order of court made pursuant 
to the statute. 

2. Same— Waivee of Exemption in Mobtgage. 

The waiver of homestead exemption in a mortgage given by a bankrupt 
1b in favor of the mortgage creditor alone, and does not Inure to the 
133 F.— 3 
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beneflt ot others. If the mortgage Is valld, the exemption, as agalnst the 
mortgàge créditer, Is restrlcted to the equlty of rédemption, and the 
rlghts of other eredltors are subordlnate to both the mortgage lien and 
the payment of the bankrupt's exemption allowance glven him by statute 
in case of sale. 

On Pétition for Review. 

George P. Costigan, Jr. (Milton R. Welch and Edward P. Costigan, 
on the brief), for petitioner. 
Thomas D. Cobbey (Phi|o B. Toiles, on the brief), for respondent. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge. This is a pétition for a review 
of an order of the District Court in Colorado requiring the surrender 
to the trustée in bankruptcy of the possession of lands occupied by the 
bankrupt and-his family under the homestead exemption laws of that 
State. The lands embrace a farm of 165 acres, worth not exceeding 
$9,000, appraised at $6,750,; and incumbered by a mortgage securing the 
payment of a debt of $7,500, with more than $500 of accrued interest, 
and containing a waiver of the homestead exemption. The right to a 
homestead exemption, the proper désignation of the lands as a home- 
stead according to the laws of the state, and the due assertion of the ex- 
emption in the bankruptcy proceedings, are conceded. The single ques- 
tion is, doés the fact that the value of the lands exceeds $S,000 authorize 
the bankrupt court to take from the bankrupt and his family the posses- 
sion and occupancy of the lands as an exempt homestead, otherwise than 
by a sale bf thedands for more than $3,000, and a direction for the pay- 
ment of that sùm to the bankrupt out of the proceeds of the sale ? The 
answer must be found in the laws of the state. The express terms of 
the bankruptcy act are such that it does not affect the allowance to 
bailkrupts of the exemptions which are prescribed by state laws, and 
does not invest the trustée in bankruptcy with the title to property which 
is exempt. Act July 1, 1898, c. 541, §§ 6, 70, 30 Stat. 648, 565 [U. S. 
Comp. St. 1901, pp. 3424, 3451] ; Lockwood v. Exchange Bank. 190 
U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061 ; Ingram v. Wilson, 60 C. 
C. A. 618, 125 Fed. 913 ; In re Irvin, 57 C. C. A. 147, 120 Fed. 733 ; 
Huenergardt v. Brittain Co., 53 C. C. A. 505, 116 Fed. 31 ; Steele v. 
Buel, 44 C. C. A. 287, 104 Fed. 968. The provisions authorizing bank- 
rupt courts to détermine ail claims of bankrupts to their exemptions, 
and directing trustées to èèt âpart the bankrupt's exemptions (sections 
2, 47, 30 Stat. 545, 557 [U. S. Comp. St. 1901, pp. 3420, 3438]), dis- 
close no purpose to render the exemptions less bénéficiai than intended 
by state laws, but are in harmony with the purpose of the act, disclosed 
in other provisions, to make those laws the ineasure of the extent and 
nature of the exemptions, as well as of the right to them. 

By the laws of Colorado (Mills' Annotated Statutes), every house- 
holder, beinç the head of a family, is entitled to a homestead, exempt 
from exécution and attachtnertt (section 2132), which may consist of a 
house and lot or lots in any town or city, or of a farm consisting of any 
number of acrep. çothat the value does tiot exceed $2,000 (section 2136). 
The hr*n-,cste7-? nust be designated by causing the word "homestead" 
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to be entered în the margin of the recorded title (section 3132), and 
"shall only be exempt * * * while occupied as such by the owner 
thereof, or his or her family" (section 2134). Upon the death of the 
owner the homestead descends to the widow or husband or minor chil- 
dren, and, if there be none of thèse, it is Hable for the debts of the de- 
ceased (section 2136). Where the homestead is sold, no judgment or 
other claim against the owner is a hen against the same in the hands 
of a bona fide purchaser for value, and any subséquent homestead ac- 
quired with the proceeds of the sale is exempt in like manner as the 
one sold. Section 2139. If any creditor is of opinion that the home- 
stead is of greater value than $2,000, he may, on filing an afïîdavit of 
that fact with the clerk of the district court, proceed against the home- 
stead as in ordinary cases, and, if it sells for more than $2,000 and 
costs, the excess is to be applied to the payment of the demand of the 
creditor, "but in ail such cases the sum of two thousand dollars, free 
of charge or expense, shall be paid to the owner of the homestead ; and 
in case the said homestead shall not sell for more than two thousand 
dollars and costs, the person instituting the proceeding shall pay ail 
costs of such proceeding and the said proceeding cease and not afïect 
or impair the rights of the owner of the homestead." Section 2138. 

The décisions of the Suprême Court of the state are to the efïect 
that the purpose of this législation is to préserve the home for the fam- 
ily, subject to three restrictions: One, that the désignation of the 
homestead shall be noted upon the recorded title; another, that the 
exemption shall continue only during the homestead occupancy; and 
another, that, if the lands so designated and occupied exceed $2,000 
in value, this does not avoid the exemption or the right of homestead 
occupancy, or require a new désignation of some portion of the premises 
not exceeding the prescribed value, but any creditor making oath that 
the lands are of greater value than $2,000 may bave them sold to sat- 
isfy his claim, with the qualification that, if they do not sell for more 
than $2,000 and costs, the sale will be of no efl^ect, and, if they do sell 
for more, that $2,000 thereof is to be paid to the homestead debtor, 
that he may obtain therewith another homestead, to be likewise exempt. 
Barnett v. Knight, 7 Colo. 365, 370, 374, 3 Pac. 747; McPhee v. 
O'Rourke, 10 Colo. 301, 307, 15 Pac. 420, 3 Am. St. Rep. 579. See, 
also, Dallemand v. Mannon, 4 Colo. App. 262, 267, 35 Pac. 679; Cope- 
land V. Bank, 13 Colo. App. 489, 59 Pac. 70 ; Jones v. Oison, 17 Colo. 
App. 144, 67 Pac. 349. 

No statement or proof of the value of the homestead is required to 
be made when it is designated. The value being largely matter of 
opinion, impossible of certain ascertainment and likely to change, the 
debtor and his family would receive uncertain or no protection from 
the exemption if it could be wholly àvoided by showing that at the time 
of the désignation of the homestead, or at any subséquent period, its 
value was, in the opinion of others, in excess of the amount prescribed. 
Upon the other hand, the exemption would operate unreasonably and 
unjustly against creditors if the homestead were permanently exempted, 
irrespective of its value. In récognition of this, the several provisions 
of the statute are construed to mean that a homestead designated and 
occupied as such becomes and remains exempt until by a judicial sale. 



36 133 FEDERAL REPORTER. 

had at the instance of a creditor, more than the prescribed amount with 
coçtç, is fealized therefrom, when the excess is to be applied to the de- 
mand of the creditor, and the prescribed amount is to be paid to the 
debtor, free of charge or expense, to enable him to acquire another 
homestead. 
Thus it is said in Dallemand v. Mannon, supra : 

"Our homestead act does not flx the quantlty of land whlch may be held 
as a homestead. It Is the value, and not the amount, which is llmited; and, 
where a créditer Is of the opinion that the value Is greater than the debtor's 
rlght, he may, by taklng the steps prescribed, hâve It ail sold, and If it brings 
more than $2,000 he will gèt the excess ; but there Is no settlng apart of any 
•separate portion to the debtor, and calling that the exemption to which the 
law entltles him." 

The same view is expressed by the Suprême Court of the state in 
Bamett v. Knight, supra. In that case, after indicating that the con- 
veyance of an exempt homestead not exceeding $2,000 in value could 
not be fraudulent as to creditors, the court said : 

"Of course, when the value of the property exceeds the exemption allow- 
ance, the creditor Is Interested; yet In such ,a case it by no means follows 
that. If a conveyanee were set aslde for fraud at the suit of creditors, the 
debtor would be estopped from still clalmlng and holding the exemption 
privilège acqulred before the fraudulent transfer. * * » Section 1637 
(2138) provides for cases where the promises exceed in value the exemption 
allowancei Of $2,000. The creditor may sell the same under his exécution, but 
he Is requlred to pay the debtor thls amount from the proceeds. He is only 
entitled to apply to the discharge of his demand the surplus, after paying ail 
costs, and $2,000 to the exemption claimant." 

The right to occupy the homestead for homestead purposes is an 
inséparable part of the exemption, because its purpose is to protect such 
occupancy,iand because when that is voluntarily discontinued the ex- 
emption ceases,: It is clear, therefore, that the bankrupt has a home- 
stead exemption in thèse lands, which antedates the bankruptcy pro- 
ceedings, and that this exemption carries with it a right of homestead 
occupancy, which, like the exemption itself, can be terminated only by a 
sale of the lands for more than the prescribed amount and costs, when 
the exemption will be transferred to the proceeds of the sale. 

Doubtless the bankrupt court has authority, upon a showing that 
the value of thë homestead exceeds the mortgage debt and the exemp- 
tion allowance, to direct a sale of the homestead, and — depending upon 
the amount realized at the sale — to give effect to the sale, or otherwise, 
as provided 4ni the state .statute ; but it cannot otherwise terminate the 
homestead oçcijpancy against the objection of the bankrupt. Posses- 
sion of the honiestead premises by the trustée in bankruptcy is not a 
prerequisite to such a sale. 

The waiver of the exemption in the mortgage is in favor of the mort- 
gage creditxjr alone, and does not inure to the benefit of others. If in 
other respects jthe mortgage is valid, the exemption, as against the mort- 
gage creditor, is restricted to the equity of rédemption, and the rights 
of other creditors are subordinate to both the mortgage lien and the 
payment of the bankrupt's exemption allowance. Waples, Homestead 
& Exemption, 551; Brown v. Cozard, 68 111. 178; Colby v. Crocker, 
17 Kan. 527; McArthur v. Martin, 23 Minn. 74. 
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In the course of the argument, we were asked ,to say, when the home- 
stead exceeds the prescribed value, whether the bankrupt is entitled 
to growing crops, and whether he may rent portions of the homestead 
and retain the rents. As thèse questions do not arise upon the présent 
pétition, we think their considération should be deferred until there is 
occasion for their décision. 

The order of the District Court is reversed, with costs. 



BROADMOOR LAND CO. v. CDRR et al. 
(Circuit Court of Appeals, Eighth Circuit September 15, 1904.) 

No. 2,112. 

1, Eminent Domain— Rbmovai. or Condemnation Peoceedings into Féd- 

éral Court— CoNFOEMiNG Supeesedeas to State Stattite, 

Wbere a proceeding to condemn real estate, or an easement therein, 
under the power of eminent domain, is removed from a state court 
into a Circuit Court of ttie United States, and after compensation lias 
been aseertained a writ of error is prosecuted from tlie judgment, any 
supersedeas obtained sliould be modifled so that the petitioner shall 
bave tbe same rights as thougb tbe proceedings had remained in the 
State court; and, wbere the state statute provides tbat the proposed 
worli shall not be delayed by appellate proceedings In case the amount 
of compensation awarded is paid into court, the supersedeas in tbe féd- 
éral court will be modifîed to conform to sueh provision. 

2. Same— Peoceedings to Condemn Easëment in Ibeigation Ditch— Colo- 

BADO Statute. 

The Colorado statutes relating to condemnation proceedings under 
the povper of eminent domain, Including Mills' Ann. St. § 1728, which 
gives tbe petitioner tbe right to proceed with tbe work on paying tbe 
compensation awarded into court, notwithstanding proceedings for re- 
view, is applicable to proceedings to condemn an easement through an 
existing ditch for irrigation purposes, brought under tbe statute of 
1881 (Sess. Laws 1881, p. 164). 

In Error to the Circuit Court of the United States for the District of 
Colorado. 

On motion to modify supersedeas. 

This proceeding was instituted in the district court of El Paso county, 
Colo., by John Y. Curr, the défendant In error, against the Broadmoor Land 
Company, the plaintiff in error, to condemn the right to enlarge and use a 
portion of the Myers Ditch, so called, which is owned by plaintiff in error, 
and also the right of way for a new ditch over and across lands of plaintiff 
in error to eonvey water for irrigation purposes to lands of défendant in 
error. On pétition of the plaintiff in error, the proceeding was removed to 
the United States Circuit Court for the District of Colorado. Upon trial, the 
,1ury returned a verdict assessing the damages of the plaintiff in error at 
$2,500, and thereupon tbe court entered a decree granting to the défendant in 
error the rights, right of way, and easement petitioned for, upon payment into 
court of tbe sum so assessed and costs ; and it was, in effect, conceded at tbe 
argument tbat thèse sums were paid to the clerk of the court within the time 
limited lu, said decree. A writ of error was taken to this court from said 
decree, and a supersedeas obtained upon the flling and approval of a bond In 
tbe sum of $3,000. Tbe défendant in error now moves tbe court for an order 
modifying the said supersedeas so that he may, pending the détermination 
of said writ of error, and at once, bave the right to enter into the possession 



38 133 FEDEEAL REPORTEE. 

ot sald land, and use and enjoy the same, and the rights and easements 
granted by sald dçcree. 

K. C. Schuyler, for the motion. 
Charles W. Waterman, opposed. 

Before SANBORN and HOOK, Circuit Judges, and LOCHREN, 
District Judge. 

LOCHREN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Ordinarily, where real estate or an easement therein is proposed to 
be taken under the exercise of the power of eminent domain for a pur- 
pose for which the law permits it to be so taken, the only matter to 
be contested is the amount of compensation to be paid. And when that 
amount, after full hearing, has been fixed by a jury, it seems just, and 
it is usually provided by statute, that the proposed enterprise shall net 
be delayed by proceedings on writs of error, in case the petitioner pays 
into court the amount awarded by the verdict and costs. The amount 
fixed by the jury is presumably just, and the party invoking the power, 
and who goes on with the enterprise, will hâve to pay any additional 
sum that may ultimately be awarded to the landowner. The Colorado 
statute gives this right, and, had the proceeding remained in the state 
court, no supersedeas would hâve been effectuai to delay the prosecu- 
tion of the enterprise. 1 Mills' Ann. St. § 1728. Where such a pro- 
ceeding is.removed from a state court to a Circuit Court of the United 
States, and after compensation bas been ascertained, if a writ of error 
is prosecuted, any supersedeas obtained should be modified so that 
the petitioner in the proceeding to condemn shall hâve the same rights 
which he would hâve had if the proceedings had remained in the state 
court. East Tennessee, etc., Ry. Co. v. Southern Telegraph Co., 112 
U. S. 306, 5 Sup. Ct. 168, 28 L. Ed. 746. A différent case might be 
presented if upon the motion to modify the supersedeas it was made to 
appear that the property or easement proposed to be taken was already 
devoted to an inconsistent public use, or was of a character which the 
law would not permit tO be so taken. 

The Colorado statute of 1881 (Sess. Laws 1881, p. 164) is intended 
to prevent improved lands from being needlessly eut up by many ditch- 
es to lead,water to lands of other owners. It provides that, where 
there is one such ditch, any other person seeking to lead w.=iter across 
the same land must do so by occupying the same ditch, if practicable. 
The casé Ôf Downing v. More, 13 Colo. 316, 20 Pac. 766, holds that this 
statute does not apply to a private ditch wholly on the land of a pro- 
prietor, and used only to irrigate that land. The Myers Ditch is not 
of that character. It is not used to irrigate the land through which it 
passes, but to convey water beyond that land to the lands of the Broad- 
moor Company and of its grantees beyond the land through which that 
ditch passes. It is true that the Broadmoor Company, instead of ac- 
quiring ai^ easement to construct and maintain the Myers Ditch, pur- 
chased in fee simple the situs of that ditch, a strip of land 25 feet in 
width ; but its use is just the same — not to irrigate the tract through 
which it passes, but to convey water to lands beyond that tract. The 
other case cited (Junction Creek & N. D, D. &' I. Ditch Co. v. Du- 
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rango, 21 Colo. 194, 40 Pac. 356) is not in point, and merely holds 
that the irrigation statutes do not apply to ditches carrying water to 
towns for urban purposes. 

The Colorado statutes relating to the exercise of the power of 
eminent domain apply to cases arising under the statute of 1881 abovc 
referred to. That statute grants and limits the right to enter upon and 
use the property of another for the very purpose for which the power 
of eminent domain may be exercised, and such exercise under the gên- 
erai provisions of the statutes relating to that subject affords the ap- 
prooriate and only way for securing the rights granted by the statute 

of issi. 

The motion is granted, and the supersedeas is, pending the final dé- 
termination of the writ of error, so modified that it shall not prevent the 
défendant in error from entering upon the land, right of way, and 
easement as granted to him by said decree of the Circuit Court 



NIVENS V. NIVENS. 

fCîrcuIt Court of Appeals, Eighth Circuit. October 12, 1904.) 

No. 2,004. 

1. Administbatok—Accotjnting— Business Conducted foe Estate. 

Where the owner of a possessory right in Indian lands of ttie Cherokee 
Nation operated a ferry thereon, wliich, althiougli conducted under a 
periodical license, by the usages and customs of the nation was recog- 
nized as appurtenant to the land, its opération by hls widow and admtn- 
istratrix after his death, although under licenses granted In her owd 
name, must be regarded as havlng been for the benefit of the estate, and 
she is chargeable with the income therefrom. 

2. SAME— ACCOUNTABILITY TO HeIKS. 

Where the son of a décèdent during his lifetime received from his 
mother, who was administratrix, far more than his share of the income 
from the estate, which was still undivided, the excess may be charged 
against income accruing after his death, in réduction of the amount 
which would otherwise be payable to his heirs. 

3. Same. 

The widow of a décèdent, who was left with small children, continued 
to conduct the farm and business of her husband, and, after paying his 
debts, raised and educated her children, and during the lifetime of a son, 
who was dissolute, gave him money largely In excess of the amount to 
which he was legally or equitably entltled from the estate, which had not 
been divided. Held, that his widow, who was bis only heir, was not 
entitled to require his mother, as administratrix of the estate, to account 
to her for his proportionate share of the income received after his death. 

Appeal from the United States Court of Appeals in the Indian Terri- 
tory. 

For opinion below, see 64 S. W. 604, 76 S. W. 114. 

This suit was brought in the United States Court in the Indian Territory, 
Northern District, by Bettie Nivens against Julia Nivens, for the partition 
of a tract of land lying in the valley of the Arkansas river, and within the 
boundaries of the Cherokee Nation, and for an accounting of the rents and 
profits thereof and of a ferry property vi^hich was claimed to be appurtenant 
to the realty. The title to the land — about 150 acres — rested In the Cherokee 
Nation, a possessory right therein belng held by one Moses Nivens at the time 



10 133 FEDBBAL EEPORTEK. 

of hls death In 1871. Moses Nivens was a citizen by blood of the Cherokee 
Nation, and It Is through liim that the contending parties claim. When lie 
dled hé left surviving hlm Julla Nivens, hls wldow, and two ehildren, Emma 
and JefE. 4 thlrd chlld, Moses, was born after the deatli of hls father, and 
dled in 1876 at the âge of flve years. JefC Nivens married the eomplalnant, 
Bettie, and dled in 1897 at the âge of 28 years. Julia Nivens obtained letters 
of administration upon the estate of her deceased husband, but she never 
made a lînal settlement She did settle, however, wlth her danghter, Emma, 
for the share of the latter, but it is a fair Inference from the facts appearing 
In the record that the means came from the property of the estate. After 
the death of her husband, Julia Nivens procured the ferry licenses, and oper- 
ated the business in her own name. While ferry rights were dépendent upon 
the procurement of periodieal licenses from the nation, they were generally 
eonsldered as appurtenant to the adjacent realty. The adminlstratrix Ilsted 
the ferry in the Inventory of the estate of her deceased husband. Bettie 
Nivens is the sole heir of Jeff, and it is his share In his father's estate which 
she claimed. In her complalnt she alleged that she was entitled to recover 
from the défendant, Julla, one-third of the estate, includlng the rents and 
profits thereot and of the opération of the ferry. The master to whom the 
cause was referred found that JefC Nivens had received from his mother his 
proper share of the profits of the estate accruing during hls lifetime, but that 
eomplalnant, as hls heir, was entitled to recover the sum of ?1,000, that 
amount belng one-half of the profits accruing after his death. The report of 
the master was eonflrmed by the trial court, and a decree was rendered 
agalnst the défendant for the amount so found to be due, and for a like 
Itroportlon of the profits thereafter arlsing and a partition of the property 
This decree was affirmed by the United States Court of Àppeals In the In- 
dian Territory, and Julia Nivens, the defeated party, has brought the cause 
by appeal to this court. 

Thomas Owen (De Roos Bailey, on the brief), for appellant. 
Preston C. West, for appellee. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

It was admitted at the argument that since the decree in the trial 
court the land in controversy had been allotted in severalty by the Davves 
Commission, and that by such allotment the appellant, Julia Nivens, 
received 50 acres thereof, and the appellee, Bettie, a like quantity. This 
disposes of the controversy as to the land, and leaves nothing for con- 
sidération but the rents and profits thereof and of the appurtenant ferry. 
The ferry right depended upon periodical licenses, but under the usages 
and customs of the Cherokee Nation, in which it was exercised, and 
from whose governing authorities the licenses were procured, the préf- 
érence was accorded to the owner of the adjacent realty. The posses- 
sory right of Moses Nivens to the lands adjacent to the ferry was 
recognized for many years prior to his death as being sufficient to call 
for the exercise of the préférence, and he enjoyed for a long period 
the continuous and uninterrupted privilège of operating the ferry and 
collecting tolls therefrom. Ûpon his death the appellant, his widow, 
procured letters of administration upon his estate and continued the 
conduct of the business. It is true that she procured the licenses and 
operated the ferry in her own name, but under the circumstances re- 
cited she should, in respect of the rights so acquired and exercised, be 
held as a trustée for those beneficially interested as heirs in the estate 
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until there was a satisfaction or a severance of their interests. There- 
fore, in arriving at a conclusion in this cause, we hâve proceeded upon 
the theory that the appellant was properly debited withthe profits of the 
ferry business until the allotment by the Dawes Commission. 

Various questions were presented in the brief s and at the hearing con- 
cerning the respective interests of the contending parties in the property 
in controversy. Was the share of the widow, Julia, in the estate of 
Moses Nivens, measured by that of one of bis children, or was she 
originally entitled to a third by way of dower? Who inherited the 
share of the deceased child, Moses? What law concerning descents 
and distributions governed? It is sufificient to say that giving to the 
son Jeff, through whom the appellee claims, that interest in the estate 
of his father which would resuit from an answer to thèse questions most 
favorable to him, we are nevertheless clearly convinced that it was more 
than exhausted prior to his death, and that even with the subséquent 
earnings of the estate there was nothing left for the appellee. We 
cannot adopt the suggestion which was made that an overpayment by 
his mother during his lifetime could not be used against the appellee in 
respect of profits accruing after his death in the absence of proof that 
it was intended as an advancement. Thèse are the prominent facts 
which appear from the record before us: Upon the death of Moses 
Nivens, in 1871, appellant was left with two small children — Emma, 
then about two years of âge, and Jeff, about fourteen months. The 
third child, Moses, was born about eight months afterwards. The value 
of the estate, exclusive of the farm and the ferry, was shown in the 
inventory to hâve been less than $3,000, and some of it was sold for 
much less than its appraised value. Other items would naturally be 
worn out or exhausted in the rearing of a family. Shortly after her 
husband's death the appellant paid his debts, aggregating $2,000. She 
raised two of her children — Emma and Jeff — to maturity, and gave to 
each of them an éducation. The latter was sent to a school at Tahle- 
quah, to the Indian University at Bacone, and to the State Agricultural 
Collège at Manhattan, Kan. He dressed well, was dissolute and ex- 
travagant.' His mother kept him constantly supplied with money, 
giving him in cash, as shown by the évidence, sums ranging from $5 
to $500. Moreover, she indorsed his notes in bank and paid them. 
She paid his debts, including doctors' bills, and sent him to Hot Springs, 
Ark. Shortly after his marriage he came with his wife to live with 
appellant. They lived with her over four years, until his death, and his 
widow, the appellee, remained there about nine months thereafter. 
No witness testified that he was ever seen to do any physical labor of 
conséquence about the home place. There was undisputed testimony 
that he was a spendthrift, and was addicted to drunken sprees. In the 
last eight years of his life appellant gave him as much as $4,000, and 
finally she paid his funeral expenses. She produced before the master 
his note, which he had executed for some cattle to a third party, who 
gave it to her. After allowing liberally for an indefinite indorsement 
of a payment, there remained unpaid thereon at the time of the trial 
about $3,000. The dwelling bouse on the farm was destroyed by fire 
shortly after the death of Moses Nivens. The appellant built another. 
She doubled the area of cultivated land, and set out a little peach or- 
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chard. She personally managed the. farm, and part of the time the 
ferry. After more than 30 years of industry, practically ail she has 
left is the 50 acres of land, with improvements, which were allotted to 
her from the farm. Ah attentive and careful considération of the record 
has led us to the unavoidable conclusion that the son Jeff had received 
more than he was ever legally or equitably entitled to from the estate 
of his father as augmented by the labor and enterprise of his mother, 
and that nothing remained due to the appellee as his heir. 

The decrees of the United States Court of Appeals in the Indian 
Territory and the United States Court in the Northern District thereof 
are reversed, with directions to enter a decree dismissing the complaint 
upon the merits. 



UNITED STATES v. ONE GASOLINE LAtlNCH. 

f Circuit Court of Appeals, Nlnth Circuit Noveniber 7, 1904.) 

No. 1,060. 

1. Shippino— Launch Bnteeing Seattle ïbom Beitish Columbian Port— 
DUTY TO Rkpoet, 

An "open, clinker-built gasoline launch, about eighteen and a half feet 
long," arrlying at Seattle from a port of British Oolumbla, and not shown 
to be a forelgn vessel or to contain merchandise, Is not required to report 
to tHè customs offlcer of the port, nnder the provision of Rev. St. § 2774 
[U. S. Oomp. St. 1901, p. 1862], requiring vessels from foreign ports gen- 
erally to report, but Is \vithin Rev. St. i 3097 [U. S. Comp. St. 1901, p. 
2025], relfttlng to commerce with contiguous countrles, which require only 
vessels carrying dutlable merchandise, arriving at ports on the northern 
and north western f routier adjacent foreign territory to report; nor is 
she required to report by section 3109 [U. S. Comp. St. 1901, p. 2030], 
whioh applies only to foreign vessels "laden or in ballast" 

Morrovv, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

Jesse A. P'rye, U. S. Atty., and Edward E. Cushman, Asst. U. S. 
Atty. 
William Martin and W. A. Keene, for appellee. 

Argued before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The boat and engine seized and sought to be 
forfeited in this case are described in the libel and information as "one 
open, clinker-built gasoliile launch, about eighteen and a half feet long, 
and the gasoline engine thereon." The libel allèges that the launch, 
equipped with the engine, arrived at the port of Seattle, at which an 
officer of'the customs then resided, on the 14th day of August, 1903, 
"from a foreign port, to wit, the port of Victoria, British Columbia," 
and that the master of the launch failed to make any report of its ar- 
rivai to the customs officer at any time. The libel does not allège 
whether it was a foreign or domestic boat, nor does it allège that it car- 
ried any merchandise of any character. The court below sustained 
exceptions to the libel, and dismissed it 
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The court, of course, takes judîcial notice that British Columbia is 
a province of the Dominion of Canada, and is country adjacent or con- 
tiguous to the northwestem and western frontier of the United States. 
The case is therefore, in our opinion, controlled by the provisions of 
chapter 11 of the Revised Statutes, entitled "Provisions Applying to 
Commerce with Contiguous Countries," and not by section 2,774 of 
the Revised Statutes [U. S. Comp; St. 1901, p. 1862], upon which the 
libel is founded. 

Section 3097 of chapter 11 [U. S. Comp. St. 1901, p. 2025] provides 
that: 

"Ail vessels, boats, rafts, and carrlages, or wlmt kind soerer, arriving In 
such districts, on the northem and northwestem frontiers, contalninf: mer- 
fhandise subjeet to duties, on being imported Into any port of tlie United 
States, shall be reported to the collecter, or other chief officer of the customs 
at the port of entry In the district into which it shall be so imported ; and 
such merchandise shall be accompanied with like manifests, and like entries 
shall be made, by the persons having charge of auy such vessels, boats, rafts, 
and earriages, and by the owners or consignées of the merchandise laden on 
board the same; and the powers and duties of the officers of the customs shall 
be exercised and discharged In the districts last nientioned, in like manner 
as is prescribed In respect to merchandise imported in vessels from the sea ; 
and generally, ail such importations shall be subjeet to like régulations, pen- 
alties, and forfeitures as In other districts, exeept as Is hereinafter specially 
provided." 

This is the section which, in our opinion, applies to the présent case ; 
and the trouble with the Hbel is that it does not charge that the launch 
carried any merchandise subjeet to duty — probably for the reason that 
it was a pleasure boat, and did not carry any merchandise at ail. 

The case does not, we think, fall within the provisions of section 3109 
of chapter 11 of the Revised Statutes [U. S. Comp. St. 1901, p. 2030] : 
First, because the libel does not show that the launch in question was a 
foreign vessel ; and, next, because that section, by its very terms, ap- 
plies only to foreign vessels "laden or in ballast," which latter terms 
are manifestly inapplicable to a little, "open, clinker-built gasoline 
launch, about eighteen and a half feet long," 

The judgment is affirmed. 

MORROW, Circuit Judge. I dissent. The libel is based upon sec- 
tion 2774 of the Revised Statutes of the United States [U. S. Comp. 
St. 1901, p. 1862], which provides, among other things, as follows: 

"Within twenty-four hours after the arrivai of any vessel, from any foreign 
port, at any port of the United States established by law, at which an officer 
of the customs résides, * ♦ » if the hours of business at the office of the 
chief officer of the customs at such port wlll permit, * • • the master 
shall repair to such office, and make report to the chief officer of the arrivai 
of the vessel. • * •" 

The Word "vessel" is defined by section 3 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 4] as including every description of water 
craft or other artificial contrivance used or capable of being used as a 
means of transportation by water. 

This is the gênerai statute upon the subjeet requiring ail vessels 
arriving from any foreign port at any port of the United States to 
report to the chief officer of the customs, and under its provisions the 
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libel in this casé staled a cause of action. But to this statuie tliere are 
certain exceptions. War vessels and other public vessels belonging to 
this or any foreign state are not required to report or make entry at 
the customhouse. Section 3791, Rev. St. [U. S. Comp. St. 1901, p. 
1870]. Vessels used éxclusively as ferryboats, carrying passengers, 
baggage, and merchandise, are not required to enter and clear, but upon 
arrivai in the United States they are required to report baggage and 
merchandise to the proper officer of the customs. Section 2793, Rev. 
St. [U. S. Comp. St. 1901; p. 1870]. Steam tugs enrolled and licensed 
to engage in the foreign and coasting trade on the northern, north- 
eastern.and northwestern frontiers of the United States, when éxclusive- 
ly employed in towing vessels, are not required to report and clear at 
the customhouse. But when such tugs are employed in towing rafts 
or other vessels without sail or steam motive power, not required to be 
enrolled or licensed, they are required to report and clear in the same 
manner as other vessels. Section 3133, Rev. St. [U, S. Comp. St. 1901, 
p. 2035]. 

Thèse exceptions clearly do not include an "open, clinker-built gaso- 
line launch, about eighteen and a half feet long." But it is said that 
it cornes within the provisions of sections 3095 to 3098 of the Revised 
Statutes [U. S. Comp. St. 1901, pp. 2025, 2026], which provide, among 
other things, in section 3097, that : 

"Ail vessels, bo'ats, rafts, and carriageS, of what kind soever, arrivlng in 
sucli districts, on the northern and northwestern frontiers, containing mer- 
chandise subject to duties, on being imported into any port of the United 
States, shall be reported to the collecter, pr other chlef offlcer of the customs 
at the port of entry in the district Into which it shall be so imported ; and 
such merchandise shall be accompanied with like manifests, and llke entries 
shall be made, by the persoiis haviug chatge of any such vessels, boats, rafts, 
and carriages, and by the owners or consignées of the merchandise laden on 
board the same; and tbe powers and duties of the offlcers of the customs 
shall be exercised and dlscharged * * * in like mahuer as is prescrlbed 
in respect to merchandise imported in vessels from the sea." 

Section 3098 provides a, modification with respect to the entry of 
merchandise arriving in vessels not registered from such adjacent terri- 
tory. The former section requires an entry and the production of a 
manifest when a vessel or boat arrives with merchandise subject to duty 
at the port of entry into which the merchandise is to be imported. The 
latter section, requires the delivery of the manifest at the port nearest 
the boundary line, or nearest the road or waters by which such mer- 
chandise is brought. Thèse two sections clearly relate to vessels con- 
taining merchandise subject to duty, and in no way apply to vessels 
not containing such merchandise, and cannot properly be construed as 
exempting the latter vessels from the report required by section 2774. 

This construction of the statute appears to me to be supported by 
the provisions of section 3109 [U. S. Comp. St. 1901, p. 2030] re- 
lating to foreign vessels. Thèse vessels, like vessels of the United 
States not registered, whether laden or in ballast, arriving in the waters 
of the United States frôm foreign territory adjacent to the northern, 
northeastern, or northwestern frontiers of the United States, must be 
reported by the master at the office of the collector or deputy collector 
of customs which shall be' nearest to the port at which such vessel 
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may enter such waters ; and it is further provided that such vessel shall 
not proceed farther inland, either to unload or take in cargo, without a 
spécial permit from such collector or deputy collecter. 

So far as the record in this case discloses, the customs officers found 
this vessel, on its arrivai from contiguous foreign territory, unreported, 
and without register, enrollment, or license, and without any means of 
determining its character or nationality. It was accordingly seized as 
forfeited for violation of law. It was manifestly impossible for the 
United States to furnish any further information in its libel concerning 
this vessel ; and, in the absence of a claim, and évidence in its support, 
showing that it was entitled to exemption under some statute of the 
United States, I do not see how it can be held exempt. I am not able, 
therefore, to say that the libel does not state facts sufïicient to entitle 
the United States to maintain the action. 



LEE TUE V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. October S, 1904.) 

No. 1,025. 

1, Chinese Exclusion— Obder of Déportation— Sufficienct ot Evidence. 
The judgment of a District Court affirming an order of a commissioner 
dlrecting the déportation of a Chinese person held sustained by the évi- 
dence, under the ruie established by the exclusion aets, which casts upon 
the défendant in such cases the burden of provlng hls rlght to remaln 
In this country. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Henry C. Dibble & Dibble, for appellant. 

Duncan McKinlay (Marshall B. Woodworth, U. S. Atty. of counsel), 
Asst. U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. In view of the rule that obtains in cases of 
this character, we are unable to say that the District Judge erred in 
affirming the order of the commissioner directing the déportation of the 
petitioner. See United States v. Wong Dep Ken (D. C.) 57 Fed. 206 ; 
United States v. Lung Hong (D. C.) 105 Fed. 188 ; United States v. 
Chun Hov, 111 Fed. 899, 50 C. C. A. 57 ; United States v. Chu Chee, 93 
Fed. 797, 35 C. C. A. 613 ; United States v. Yong Yew (D. C.) 83 
Fed. 832; United States v. Ah Chung (C. C. A.) 130 Fed. 885; Li 
Sing v. United States, 180 U. S. 486, 21 Sup. Ct. 449, 45 L. Ed. 634. 

The judgment is affirmed. 
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SPENCER et al. T. BERTRAND; 

(Circuit Court of Appeals, Nlnth Circuit October 8, 1904.) 

No. 1,052. 

1. Collision— Babgi: Lting at Dock— Négligent Management of Raet. 

The flnding of a trial court that an injury to a barge whlle lying 
at a wharf in the Willamette river was due to the négligent navigation 
of a steamboat towing a raft of logs, by reason of which the raft struck 
the barge, held sustalned by the évidence. 

Appeal f rom the District Court of the United States for the Dis- 
trict of Oregion. 

J. C. Moreland, for appellants. 

Wm. T. Muir, R. R. Giltner, and Veazie & Freeman, for ap- 
pellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY,. 
District Judge. 

HAWLEY, District Judge. This is a libel in admiralty to re- 
cover damages for injuries received to the barge of appellee by the 
alleged négligence of appellants. It is alleged that the steam- 
boat Charles R. Spencer was towing a raft of logs up the Wil- 
lamette river, and handled the raft so negligently that it was 
thrown against Mr. Bertrand's scow and sunk it. The court, upon 
the testimony, found that the "libelant was on the 30th day of 
October, 1901, the owner of the barge described in the libel, and 
that on the evening of the said day, while said. barge was lying at 
the landing slip on the east side of the Willamette river, in Port- 
land, Oregon, at the north end of the dock of the Portland Flour- 
ing Mills Company, where said barge had a good right to be, the 
said barge was struck and injured by a raft of logs then and there 
being towed up the Willamette river by the steamboat Charles R. 
Spencer — said raft of logs being about 780 feet in length and 50- 
feet in width, and being towed by a hawser about 900 feet in 
length" — and that "said collision and injury were caused by the 
négligence, inattention, and want of proper care and skill on the 
part of the steamboat Charles R. Spencer, her master and crew, 
and through no fault, omission, or neglect on the part of said 
barge or the libelant," and assessed the damages at $113.50 and 
$67.16 costs. 

It is claimed in the assignments of error that the court erred 
in making thèse findings and in entering the judgment. The ar- 
gument of appellants is that ; it was a physical impossibility, from 
ail the testimony, for the injury to hâve been occasioned to the 
barge or scow of the appellee. There were several théories ad- 
vanced by the défendants in the court below as to how the injury 
might hâve occurred. At the close of the testimony the court 
said : 

"There Is only one conclusion that can be reached as to how thIs accident 
occurred, consistent wlth the testimony and the physical facts shown to exist 
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In the case. Upon the testimony offered for the défendant, I should tbînk 
it impossible for such au accident to tiave occurred, were It not for the fact 
that it dld oecur. * * * I don't see any other way for it. Tliere is 
another thing about it — anotlier fact to be considered in this connection — 
and that is well established, I thinlc. That is the fact that the barge was 
swung around upstream. Something must hâve pulled that barge upstream 
at that time. The night watchman found her in that condition. What did 
it? It miist hâve been the same accident that caused the staving in of those 
boards that swung the barge upstream. So my conclusion Is that the tug 
Spencer is responsible for the accident." 

There was a controverted question as to the damages. It was 
difficult to find eut the précise amount of damages from the re- 
pairs made. Upon this question the court said: 

"I take it that there were quite extensive repairs made on that barge, and 
that she came off the ways a great deal better than she vras before the ac- 
cident The Spencer cannot be charged with ail thèse expenses. The best I 
can do is to divide them between the parties." 

Appellee was the only witness at the trial who testified as to 
what actually happened. He testified that: 

"The Spencer passed by with the legs about, as near as I eould judge, be- 
tween flve and six o'clock. Of course, I eouldn't tell just exactly what time, 
but I know it wasn't over six, Ijecause It was just getting dark there and 
then. She towed up right along this channel, and ttien, when she got by us 
pretty well, she kind of swung over on the west side, and by doing so throwed 
the tall end of the raf t — say about 300 feet of it, or such a matter as that ; 
200 feet, anyway, I should judge — ^throwed it right up onto the stem of the 
barge. Q. Did you see this? A. Tes, sir. Q. Where were you at that time? 
A. I was right on deck at that time It occurred. Q. On the deck of the barge? 
A. Tes, sir." 

He then described the course of the Spencer and the raft of logs 
from the time he first saw them until after the accident. 

In the light of the facts disclosed by the record, we are unwill- 
ing to say that the court erred in its findings, or that the judg- 
ment is erroneous. The judgment of the District Court is affirmed, 
with costs. 



UNITED BLUE FLAME OIL STOVE CO. v. SILVER & CO. 
(Circuit Court, E. D. New York. November 1, 1904.) 

1. Patents—Anticipation and Invention— Blue Flame Oïl Bubners. 

The Ruppel patent. No. 616,425, for a hydrocarbon burner, construed, 
and held not anticipated. and to disclose invention. Claims 6, 7, and 8 
aiso Tield Infringed. 

2. Same— Infbingement. 

The Jeavons patent, No. 617,291, for a burner, held not Infringed. 

In Equity. Suit for infringement of letters patent No. 616,425, for 
a hydrocarbon burner, granted to Henry Ruppel December 20, 1898, 
and No. 617,291, for a burner, granted to William R. Jeavons January 

3. 1899. On final hearing. 
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Herbert H. Gîbbs (A. S. Pattison, of counsel), for complaînant 
Stephen J. Cox, for défendant. 

THOMAS, District Judge. The complaînant is the assignée of cer- 
tain letters patent, viz., letters No. 616,425, issued on December 30, 
1898, to Ruppel, and letters No. 617,391, issued on January 3, 1899, 
to Jeavons. The défendant is alleged to infringe claims 6, 7, and 8 of 
the former and claims 22 and 23 of the latter. The défendant dénies 
infringement, and allèges anticipation and absence of invention. The 
subject involves blue flame oil burners, and is of very considérable com- 
mercial aild économie importance. Petroleum b'urned in a wick or 
other lighting device is converted to a vapor, which passes upward 
between two concentric tubes (herein called a "combustion chamber") 
so perforated as to admit air, which, uniting with the vapor, ultimately 
forms carbon dioxide gas, or carbonic acid gas, which burns upon, and 
after passing out of, the tubes. That is, air passing from within and 
without, through the perforations to the space within the tubes, unités 
with the vapor therein, forms a gas, which is consumed largely after 
escaping into the open air. As the gas springs into flame after leaving 
the tubes or combustion chamber, its useful duty is to liberate its beat 
advantageonsly in direct contact with the utensil or surface placed above 
it, without throwing off oflfensive odors or unconsumed and poisonous 
éléments. If the flame burn steadily, and blue in color, désirable com- 
bustion îs evidenced. If the flame be yellow, imperfection of com- 
bustion and injurions results in use are indicated. Hence the produc- 
tion of a steady blue flame is the appearance sought, and to attain it 
burners of varied constructions bave been devised. There bas been a 
variety of devices for hindering or whoUy preventing the passage of air 
to the upper part of the inner tube, and for the passage of the air ad- 
mitted to such tube into the combustion chamber or to the flame. The 
uninterrupted passage of air through the whole length of the inner 
tube with a tiniform opportunity to escape through its perforations into 
the combustion chamber would be injurions to the resuit desired. It 
is understood that the vapor, mingling with the air in the inferior part 
of the combustion chamber, and becoming gas, tends to reach the point 
of combustion as it rises, and that such combustion would take place 
disadvantageoosly within the tubes, rather than beneficially at the exit 
thereof, if the air supplied to the upper portion of the combustion cham- 
ber were not limitéd. Also, its increasing beat as the gas ascends tends 
to destroy the inner tube. Ruppel combined with the perforated tubes 
a chamber in the upper portion of the inner tube, closed the upper end 
with a cap and the lower end with a perforated partition or diaphragm; 
and to keep the upper inner sides of the inner tube cool Jeavons, among 
other things, provided for a partition or diaphragm with serrated or 
perforated edges, and located it below the upper end of the inner tube. 
Ruppel concluded, from the blue flame produced, and other favorable 
conditions, that there was an advantage in bis device, Apparently he 
adjusted mechanical éléments to facilitate phenomena that were rec- 
ognized proof of a valuable resuit. Hence he invented, if anything, 
means to aid a known and désirable resuit. The most that can be 
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claimed for him is that he provided for parts and such mechanical ad- 
justment thereof as would aid to cause proper combustion at an oppor- 
tune location. But what did Ruppel construct, and what does he claim? 
The foUowing figure illustrâtes it: 




Claîms 6, 7, and 8 are as follows: 

"(6) In a bumer, perforated tubes (orming a combustlon-ehamber between 
them, two walls with a space between them spannlng the bore of the inngr 
of said perforated tubes and forming an alr-chamber at the upper end there- 
of, means for supplylng a Uœited volume of air to said chamber, and openings 
from said chamber for the escape of air, substantially as described. 

"(7) In a burner, an outer and an inner perforated tube forming a com- 
Dustion-chamber, a cap and a partition at the upper end of the said inner 
tube separated and forming an air-chamber between them, and means for 
Bupplying air to said alr-chamber, substantially as described. 

"(8) In a bumer, an outer and an Inner perforated tube forming a combus- 
tlon-ehamber, an alr-checklng partition in the upper end of the inner tube 
havlng an openlng for the passage of a llmited quantlty of air, and a cap 
above and separated from said partition, substantially as described." 

While there is some différence in the phraseology of the claims, 
Ruppel's conception embraced two perforated tubes, forming within 
them a combustion chamber, the closing of the inner tube at the top 
138 F.-^ 
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with a cap, and placing at some distance below the top a diaphragm, 
through which air would pass in such limited quantity as to produce 
suitable combustion at the desired place. It is argued by défendant that 
his claims do not call for a closed top for the inner tube. His idea was 
to close the top. There is no évidence of contrary intention. The 
spécification states: 

"The inner tube, E, extends a little above the outer tube, D, and In addi- 
tion to the diaphragm, 5, in the sald Inner tube, there is a closed cover or 
cap, 15, across the top of sald tube, thèse parts forming a chamber in the 
upper end of the inner tube. A small air-opening through the diaphragm, 5, 
permits the passage of a limited volume of air to the said chamber. The 
perforations in the side of this chamber for the escape of air to the flame 
are in thls case smaller and more numerous than the perforations in the 
body of the inner tube, thus contributlng to the unlform distribution of the 
limited volume of air from the chamber." 

The def endant's burner in use difFers in some détails from the above 
description. The following figure illustrâtes the Silver patent: 




The exhibits of the Silver burner show the upper end of the inner 
tube somewhat below the upper end of the outer tube. The diaphragm, 
like that of Jeavons, bas several openings at its periphery, and the 
bubbles on the exterior of the inner tube, above the diaphragm, indicate 
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combustion, while similar bubbles do not appear usually in the Ruppel 
bumer above the diaphragm. This shows that the Silver tube feeds 
more air to the combustion chamber than does the Ruppel burner, or 
that it feeds it more advantageously for passage through the perfora- 
tions. If the Ruppel claims are narrowed, by the words "substantially 
as described," to the exact description quoted above from the spécifica- 
tion, the Silver burner does not infringe. But without such limitation 
the Silver burner easily falls within the claims, and, if the claims be 
valid, the Silver burner infringes. But if the claims be not narrowed 
to exclude the Silver burner, is there any burner in the prior art that 
also falls within the claims ? The défendant refers to the Ruppel burn- 
er, patented in 1891, as an anticipation. The figure shows iti 




l''l 



THere îs a chambered cap at the upper end of an inner imperforated 
tube. The spécification states: 

"Air also passes up through the air-Induction tube or central flue, G, Into 
the chambered cap, c, escaping therefrom through the holes, s, in pald cap, 
therebjr causing intense beat at the top of the burner." 

There is no diaphragm at the inferior end of the chambered cap, 
nor does any air escape from the cap into the combustion chamber. 
Air does escape from it at a point above the combustion chamber, and 
in this regard it resembles the Ruppel burner in suit. The référence 
simply indicates the progress in the particular art Ruppel patent, 
1892, No. 471,399, is shown by Figure 3 : 
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The inner tube îs not divided into an upper and a lower chamber. 
There is a perforated disk in the lower part of the inner tube, and a 
perforated cap above it, surmounted by a deflector. There is no sepa- 
rate chamber in the upper end of the inner tube, to which is admitted 
a limited amount of air, which is fed to the combustion chamber. Fig- 
ure 8 of the letters shows the openness of the cap. The spécification 
States: 

"Arrangea In the lower part of said chimney, H, Is a perforated disk, t, 
which is preferably concave-convex In form, as shown by dotted Unes In Flg. 
S. The purpose of this disk Is to equalize the distribution of air passing up 
through the center of the bnrner." 

In thé reissued letters of 1897 the parts are described and their func- 
tions explained. It appears thatthe inventer intended by the lower disk 
to check and equalize the flow of air to the combustion chamber ; or, as 
he says : 

"In the lower part of the Inner perforated chînmey-tube, H, Is arranged 
a perforated, preferably concave-conySX device which spans the said tube, 
and by reason of its locafâon a sligbt distance above the lower perforations 
in said tube, as well as slightly abof e the point of vaporlzatlon, not only 
retards the upward flow ôf air, but deflects a sufHcient flfuantity of air into 
the comblning-chamber at tha^t low area to serve the needs of the humer at 
that point" "î 

As to the upper disk lie says: 

"A disk, P, Flg. 8, covers' the interlor of the inner perforated chlmney- 
tube, H, and is shown with six différent perforations for the passage of air 
from beneath. • * • TUg perforations, s, are relativeïy small, so as to 
sustain only a small flame, and are arrangea in a circle some little distance 
from the edge of the disk, and hence do not interfère with the mixing-oper- 
ation which goçs on above said disk, as herein described. 

"A scalloped (lefleetor, O, is attached at its center to the center of disk, 
P, by a threaded stem extending some distance through said disk, whereby 
said deflector can be adjusted up and down or wholly removed. The gas 
rising from tlie combining-ehamber flows over the disk, P, and said deflector 
about the scalloped edge thereof, as will appear more clearly in the de- 
scription of the opération of the bnrner. • • * 

"Obviouslyi the aggregate area of scattered perforations, s, in disk, P, is 
considerably less than the aggregate area of the perforations In plate, t, and 
the area of the perforations, s, being sufflcient to supply the demands of the 
burner for air from withln at its top the detained air beneath said disk 
which passes plate, t, Is checked back, so as to flow through the perfora- 
tions of the Inner tube and supply the needs of the combining-ehamber be- 
tween said disk, P, and the plate, t, below." 

He further describes the functions of the parts: 

"In the opération of a burner with a perforated alr-retarding plate, t. In 
the lower portion of the inner perforated tube. H, and a perforated disk at 
the top of said tube a novel effect and advantage Is obtained by reason of the 
association or combinatlon of said tubes apart from their individual func- 
tion. Thus, whlle the device, t, deflects the requisite air into the combining- 
ehamber at a low plane to promote vaporizatlon of oil, and the disk, P, 
provides a mixing and conibluing space at the top of the burner as well us 
providing for limited combustion above perforations, s, the two devices act 
conjointly in this: that plate, t, checks the supply of air into the space 
above it and the disk, P, checks back the air passed by or through said 
device, and thus promotes an even distribution of air to the perforations 
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of the Inner tube between said parts, P and t, and avoids or prevents an ex- 
cessive supply of air at any point through said inner tube." 

The spécification further states that the globule or flame over each 
perforation in the tubes is small, and dépendent on the size of the 
opening and the amount of air admitted; that the globules below the 
lower plate, t, are larger than those above it; that those just above the 
plate are larger than those higher up; that the "aggregate efïect of 
thèse numerously dotted fiâmes is to convert the rising vapors into 
what is known as 'carbonic oxide' or 'carbon-monoxide' gas"; and 
adds: 

"The chamber between tubes G and H is therefore a comblning-chamber 
for thèse gases, and the actual combustion of the gas does not occur until the 
gas issues from said chamber at its top and meets wlth the requisite oxygen 
or air." 

To understand the irriportance of the deflector and the perforations 
in the upper disk the spécification must be quoted at some length : 

"When this point is reached, the construction of the top of the humer be- 
comes material to the end not only that combustion shall be complète, so as 
to avoid obnoxious and unhealtbful odors, but to produce an even and con- 
uentrated flame and perfect combustion. Hence the peeuliar construction 
of the disk, P, with a large imperforate central area over which the gases 
and such traces of vapor as may bave escaped from the comblning-chamber 
uncombined can flow and eddy and become combined under the favorable 
conditions there exlstlng, the air entering through perforations, s, and the 
flame supported thereby serving to contribute to this resuit. This comming- 
ling and combining process Is continued over and above the deflector, 0, as 
the gases are evolved about the scalloped edge of the said deflector to the 
eddying-space imniedlately over the same. As this occurs, there is no com- 
bustion within the body of thèse moving, eddying, and combining gases, be- 
cause there is no air to support combustion except the small fiâmes over per- 
forations, s, but a blue flame plays over the said gases, which thus gather 
and eommingle from ail around the deflector, O, upon and above the same 
wlth the hlghest point of gases and flame at the center, the flame meantime 
enveloping and investhig the body of said gases from about the top edge of 
the outer tube. G, over the edge of deflector, O, to a common center some- 
what above the middle of said deflector. This eddying and mixing opération 
not only bas the effect of eveniug combustion, so far as the gases from 
varions points of the combining-ehamber are concerned, but bas the ad- 
vantage of compensatlng for any inequalitles in the character of the gas or 
gas and uncombined vapor that may reaeh the top of the burner. It is very 
difilcult to so arrange the tubes G and H that the intervening space wîll be 
the same always ail around. Hence more gas or gas and vapor will rise 
where there is most room, because at such points the combining process is 
liable to be détective. Therefore, if the gas were consumed directly at the 
top of the combining chamber by a supply of sufficient air both within and 
without, the flame would be higher at some points than at others, and a 
'ragged flame' would resuit, with hère and there tongues of yellow flame ; 
but by having a common mixing space eentrally over and above the disk, P, 
to which the gases and vapors wlll naturally flow by reason of the construc- 
tion of the burner, substantlally as shown, they are commingled and further 
combined and converted, so as to sustain an even and complète combustion 
across the top of the burner." 

The end sought by Ruppel in his several patents was the same; 
the means used were difïerent ; the parts earlier employed were more ; 
the location of the disks or plates in the inner tubes differed. Nor do 
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the claims of the Ruppel patent in suit cover the earlîer device, for the 
cap is perforated ; the air chamber îs not at the upper end of the inner 
tube ; it has a deflector to which an alleged important f unction is as- 
cribed. 

The Blackford patents— one No. 518,305, of 1894, and one No. 538,- 
638, of 1895 — are easîly disdnguished from the Ruppel in suit No. 
6l8,30fi is illustrated by Figure 2 : 




It has no cap. The spécification best describes the several disks or 
diaphragms and their functions : 

"A further teature of the Invention Is found In the perforated dlaphragm, 
K, wlthin the bumer proper at Its upper portion and about opposite tbe 
point of combustion. And In conjunctlon wlth thls dlaphragm Is another 
perforated dlaphragm, L, some short distance above the dlaphragm, K, 
and supported withln the Inner tube, 0, as shown, or in some équivalent way. 
ïhe invention of the lower dlaphragm is more partleularly to prevent a rush 
of air up throngh the bumer. It is found that wlth a dlaphragm of thls klnd 
perforated for thè passage of air, but yet servlng as a damper or check to 
the flow of air, the burner itself is kept cool. There seems to be a quantlty 
of cool air constantly présent virlthln the burner beneath said dlaphragm, 
and the effect upon the burner Is wholly différent from what It would be if 
this dlaphragm were omitted and there were a free flow of air through thls 
space. The dlaphragm, L, on thé other hand, Is contrlbntory In a measure 
to this resuit, and is deslgned to prevent refleotlon downward of the beat 
of the burner. It wlll be notlced that an air space or chamber Is thus 
formed between the two diaphragms, K and Ij, and thls llkewlse contributes 
to prevent the downward radiation of beat, so that wlth the said diaphragms 
and the said chamber I am enâblèd to keep the body of the burner about the 
wlek absolutely cool however long the burner may be used. and thls is 
esteeœed a great advantage on many accouiits. It wlll be notlced that tli* 
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Inner tube O, haa also wlthln It a dlaphragm, N, toward Its npper portion, 
and that there 1b a central air passage, 14, In thla dlaphragm or disk. Also 
tliat the sald tube, C, Is perforated beneath tbe sald dlaphragm, N, but Is 
whole above. the same except about the top where there are large openlngs 
or holes, 15. Now, one of the résulta of thls construction Is the supply of a 
flame centrally about the top of the sald burner tubes. If some provision 
of thls klnd were not made combustion would occur only In a ring, as It 
were, about the top of the combustion chamber, and there would be a dead 
oold spot In the middle of the ring. Thls I overcome by the construction 
Bhown, and thus diffuse the flame and beat over the entlre surface above the 
burner chamber, Thls occurs by reason of air flowlng through the central 
hole, 14, which thls meets with the products of combustion whlch flow 
inward from the combustion chamber through holes, 15, Into what may be 
termed a partial vacuum withln the top of the Inner combustion tube. The 
fresh heated air fed through the sald hole, 14, promotes and complètes com- 
bustion In thls central space." 

The means for producing the resuit are quite unlike those of the Rup- 
pel in suit Blackford No. 538,638 is shown below: 




THe spécification states : 

"Now, bavlng reached the top of the lower borner section, T provlde an 
npper section consistlng of two numerously perforated combustion tubes, H 
and K, seated upon the shouldered and flanged upper extremities of the tubes 
A and B, and about the top of the wick, C, on the said shoulders. 

"Two diaphragms — 12 and 13 — span the Iniier tube, one near Its bottom 
and the other toward Its top ; and both tubes bave central air passages 
through them, but the upper one conslderably smaller than the lower, tbere- 
by allowing enough air to pass through to supply the needs of combustion 
centrally In the top of the buruer at a point just above the top of sald com- 
bustion tubes, and at the same time checking back the air so as to cause it to 
flow freely to the combustion chamber betweeu tubes II and K through the 
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perforations In K. The lower diaphragm— la— also serves as a beat deflector 
to protect the wldk chamber beneath from becomlng excesslvely heated. 
• • • 

"By the use of the tubes H and K and the associated parts^ combustion, 
in fact, dpes not really take place at the wick except in starting the burner, 
but a vapor is evolved, which burns between said tubes, and a perf ectly blue 
flame Is assured at the top of sald tubes whlle the wick remains unconsumed 
and wlll last for an entire season or longer." 

Hère both diaphragms are perforated, and there is no cap. The de- 
fendant States that the inner tube does not feed air above the upper dia- 
phragm. The diagrams in both Blackford patents, and the absence of 
any limitation tothe perforations in the tube, do not confirm this state- 
ment. 

Lannert & Jeavons, 1891, patent, No. 464,076, is shown by Figure 1: 




This shows two perforated tubes, one within the other, to avoid the 
escape of vapor through the perforations, "causing disagreeable odors 
in the room, and robbing the burner to that extent of its fuel." There 
are employed "deflectors, which extend around about the sides of the 
burner tubes, as shown, and serve to convey the escaping vapor or gas 
back into the burner chamber to be consumed." There are three such 
deflectors. It seems that the mechanism is such that thèse deflectors 
are deemed necessary, and their importance is emphasized in the spéci- 
fication. Within the inner tube is a "combined air and fiame deflector, 
as well as a shield for the burner." "In fôrm it has the shape of a 
section ôf a cône, its narrower portion resting on the top of the inner 
burner tube, and its wider portion extending outward a sufiîcient dis- 
tance to protect the combustion chamber between the tubes." The head 
has parallel slots formed about its sides, and to divert the air through 
the slots the top of the head is closed, but the bottom is open. "The 
conical-shaped deflector tube, h', extends into the space within the 
inner tube a greater or less distance — say half way the length of the 
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tube — and is open at its bottom, so that a free air passage is formed 
through the same end through the latéral slots, h", in the head." It 
should be observed that where the deflector rests on the inner tube it 
closes it, so that no air beyond such point of closing can pass from the 
inner tube to the outer tube or to the flame, the air for feeding the 
fiame above such point passing through the cône. In the lower part 
of the inner tube, and just below the cône mentioned, is the deflector, 
E, an inverted truncated cône. Its base spans the inner tube, and is en- 
tirely open, as is the lower and smaller end. Necessarily thèse two 
cônes placed within the inner tube limit the air passing to such tube, 
but in fact the upper cône itself is an imperforated inner tube with slots 
entirely above the combustion chamber immediately under the cap. 

It is considered that in no proper sensé does this structure show 
"two walls with a space between them spanning the bore of the inner 
of said perforated tubes, and forming an air chamber at the upper end 
thereof." The most that can be said is that the two conical deflectors 
are so inserted into the inner tube that, together with the cap, they oc- 
cupy such portion of the inner tube as to limit the access of air to it. 
The multipHcity of parts, tubes, deflectors, and cônes, exterior and in- 
terior, bear but an imaginary similitude to the structure suggested bv 
the patent. 

The next référence is to the letters patent issued to Mummery, 1896, 
No. 563,788. Figure 1 illustrâtes it : 




This has two^oncentric combustion chambers, simultaneously operat- 
«d, formed by the perforated walls. There are three tubes that hâve 
air chambers formed by a perforated diaphragm and perforated cap. 
The whole interior of the inner tube is called an air chamber, and is 
marked "F," "into which the air may freely pass through the openings 
A', B', in the holder, A, and vaporizer, B." After providing for a 
cap over the inner tube "to engage the upper ends of the corresponding 
foraminous walls," and for a horizontal partition "intermediate the up- 
per and lower edges" of such walls, it is stated that this partition is 
"constructed with orifices, h, preferably elongated, through which the 
air may freely pass into the régions of the chambers thereabove," and 
that the cap is "provided with suitable perforations or orifices, as at e, 
preferably elongated." Then follows this statement : 

"Thèse partitions, H, Hi, H2, as indicated more especially In Flg. 5, are 
«onstructed with orifices, h, preferably elongated, through which the air may 
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freely pass Into the réglons of the chambers thereabove. The caps, E, Bi,. 
are also provlfled wlth sultable perforations or oriflces, as at e, preferably 
elongated. The partitions, H, Hi, B.", are employed for the purpose of hold- 
ing the respective parts adjacent thereto In place. 

"It wlUbft understood that tvhen the burner Is In use the foraminous walls 
on the Inner and outer périphéries of the respective combustion chambers 
become very hlghly heated, and thèse partitions prevent ail liability of the 
warping of sald walls in conséquence of the beat holding the parts securely 
in position. 

"It wlll be obvlous that air Is admitted into the respective combustion 
chambers through the surrounding foraminous walls on both the inner and 
the outer périphéries of each ohamber, the bulk of air being admitted into 
the combustion chambers through the lower perforations of the walls. * * * 

"The upper orifices, e, in the caps, E, Ei, are preferably elongated, as hefore 
stated, so as to let the air that may accumulate in the upper portions of the 
corresponding chambers, F, Fi, more freely escape. Thèse caps, E, Ei, E2, 
are employed chiefly to detlect or hold down the air to cause its passage more 
efficiently through the foraminous walls of the combustion chambers. At the 
same time, in order to prêtent an accumulation of dead air in the top of the 
air chambers and to prevent an undue deflection of the beat downward there- 
by, it is désirable to provide the slots therein, as above described, so that 
there may he a desired circulation of air therethrough to prevent the accumu- 
lation of dead air and to allow the beat to escape upward." 

If this cap were imperforated, the interior tube would fall within the 
description of the claims of the Ruppel patent. It does net seem that 
there would be invention in placing the lower diaphragm higher up. 
But how about the perforations in the cap? The évident fact is that 
the holes in the cap might be so small as to render the cap substantially 
closed, and to force ail the air through the side walls of the tube, or the}- 
might be so large as to allow the rising air to pass through the cap in 
quantity too large for the advantage of the combustion chamber. 

Jeavons, complainant's witness, testified: 

"For Its proper opération there should not be any appréciable volume of 
air passed through Its top, as in such case rather combustion would occnr 
immediately above It, and the beat from this combustion would tend to dis- 
associate the carbon monoxide gas, and cause a yellow flanie. Again, sucli 
beat would be evolved some distance belovv the cooking utensil, and it wouhJ 
not be so effective for the purpose of heating such utensil as in cases where 
the gas passes up and Is consumed close to the bottom of said utensil. 
If the opening were a very small one, so that combustion resulting therefrom 
were very small, the device might work much the same as It does with the 
imperforated cap. If the opening through the cap were^any appréciable 
size, It might not only rob the chambers at the upper end of the Inner tube 
of the air that should be deflected outwai^d into the rising gases, but it 
would induce a suction through Its openiugs so that the gas rising from the 
combining chamber would flow Invcard to the chamber and meeting the air 
passing through the lower plate would burn In this chamber." 

Mummery does not describe the size of the perforations in the cap, 
but they should be large enough "so that there may be a desired circula- 
tion of air therethrough to prevent the accumulation of dead air and to 
allow the beat to escape upward," and small enough "to deflect or hold 
down the air to cause its passage more efficiently through the foramin- 
ous walls of the combustion chambers." The spécification would then 
mean, "Make the holes in the cap large enough to let off the dead air and 
heat, and small enough to dam back the air so that it will pass through 
the walls of the tube." Whether holes can be so adjusted as to let air 
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and heat escape, and yet keep air désirable for the combustion chamber 
from escaping at the cap, does not appear. However, it would seem 
that the perforations in the cap must be nicely related to the perfora- 
tions in the diaphragm and side walls to get the desired balance, so 
that the right amount of dead air and the heat would pass out above, 
and a suitable amount of live air would take a latéral direction. Ruppel 
was not at the expense of perforating the cap, nor did he assume the task 
of deciding just how large holes would perform the office of letting 
out dead air and heat, and at the same time not let out live air that 
should escape elsewhere. He adopted a closed cap. If there is no 
advantage in this, why does the défendant adhère to the closed caps? 
Why does it not use the Blackford, Mummery, or similar structures? 
It is asserted by the learned counsel for the défendant in his written 
argument that the Ruppel upper chamber in the bumer used, admitting 
air through its diaphragm, is in opération practically the équivalent 
of Morrill's burner, which has a solid plug in the upper end of the 
tube ; the Ewert, 1887, burner, which has no cap, and an imperforated 
diaphragm at the bottom of the tube ; and the Ewert & Mehling, 1890, 
burner, which has a closed cap, and no perforations in the upper end 
of the inner tube ; and it is asserted, further, that actual démonstrations 
in this suit show that the function of thèse upper chambers is the same, 
that the resuit is the same, and that the Ruppel burner performs the 
same function with the same resuit, whether the diaphragm is open or 
closed, or whether its cap is retained or removed. It will be noticed 
that the Silver burner is not included in this statement. But several 
hours of observation of the Ruppel and Silver burners, side by side, 
shows no superiority on the part of the Silver, nor does the évidence dis- 
close that it has practical advantage. The blue flame of one was not 
distinguishable from that of the other, either in color or steadiness, or 
other désirable characteristic. Yet it is urged that the Ruppel feeds 
no air from the upper chamber to the combustion chamber, and that the 
Silver does. Hère is apparent perfection of opération in two burners, 
each constructed according to the claims, the only différence in the 
burners being that the chamber in one is higher up than in the other, 
and the openings in the diaphragms are differently located. If there 
was no better resuit from the chamber composed of the perforated 
diaphragm and closed cap spanning the walls of the tube in the upper 
portion thereof, the parties, it is thought, would use the Ewert & Mehl- 
ing burner, thereby saving the expense of a diaphragm and of the per- 
forations in the upper part of the tube ; or the Ewert, 1887, and save 
the expense of a cap and the perforation of the diaphragm. And if the 
Morrill is the equal of any, at least the expense of the solid plug is 
saved. The fact is that the complainant and défendant herein are not 
battling for the right to use this upper chamber described by the Ruppel 
claims without full knowledge of its utility and commercial advantage. 
The évidence of a considered and settled commercial practice persuades 
more than the experiments of experts, made for the purposes of the 
action, necessarily brief in duration, and not put into the ordinary 
dornestic uses for which the burners are designed. 
It now becomes necessary to give attention to the lamp devices. 
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In ail of tHese a chimney îs used, which takes the place of the outer 
tube. Hence such structures would not literally fall within the claims. 
But it is asserted that, if the chimney used with thèse lamp burners, 
thereby producing a luminous flame, be exchanged for the outer per- 
forated tube, a blue flame burner will be evolved. Exhibits are pro- 
duced to demonstrate this, and it is urged that there is no invention in 
putting a perforated tube in place of a chimney. The defendant's state- 
ment is that a perforated tube in the place of a chimney produces a blue 
flame burner, and that the function of an inner tube like that of Ruppel 
in the lamp is the same as if the lamp's chimney were exchanged for 
an outer perforated tube. The experiment in court with the Bohner 
burner, assuming that the exhibit foUowed the Bohner patent, did show 
a luminous white or yellow flame when the chimney was used and a blue 
flame when the outer perforated tube was used. The complainant's 
brief states that lamps with chimneys "burn vapor direct and feed air 
through flame spreaders to the flame. The invention in controversy 
does not hâve this mode of opération. Quite to the contrary, the in- 
vention in question is a gas-producing device, which first couverts the 
vapor into a carbon monoxîde gas in the combustion chamber, and then 
burns it as it issues therefrom. In thèse lamp patents the air is not fed 
to the vapor to couvert it into a gas, but is fed to support an external 
combustion of the vapor direct." But it seems from complainant's 
own witness Smith that both in the lamp proper and blue flame burner 
the fuel is converted from hydrocarbon liquid to a vapor, then sup- 
plied with oxygen, and finally converted into carbon dioxide, or car- 
bonic acid gas. But the absence of the outer tube causes the fuel thus 
converted to be burned in the chimney rather than above the combustion 
chamber. In the case of the blue flame burner the gas is made and is 
burned in the open air. In the case of the lamp, as Mr. Smith says, 
the "products of dissociation of hydro-carbon vapor, possibly containing 
free carbon, are heated to incandescence by the surface combustion, 
and thus impart the luminous qualities to such flame." Yet it seems 
by Mr. Smith's évidence already mentioned the hydro-carbon does at 
some stage of its consumption in the lamp become carbon dioxide. 
What, then, does the air entering the combustion chamber from the 
inner tube effect in the case of the lamp that it does not effect in the case 
of a burner? The outside tube admitting a large body of air seems to 
cause whatever différence there is, and that différence relates to the 
place where the converted fuel is consumed. It appears from the file 
wrapper that the question arose in the Patent Office, where three 
claims, which the inventor wished to add, were rejected by référence to 
the Jauch patent, No. 412,958. The examiner after such rejection, 
wrote : 

"Perhaps, however, the appllcant may show that the patent to Jauch is 
not anticlpatory In character, for the reason that the air-ehecking diaphragms 
are In each case merged Into a différent genus, and hâve, therefore, unllke 
functiona. What such functloiis are should be clearly Indicated." 

Nevertheless, the Patent Office, after the interférence proceedings 
disclosed, allowed the présent claims. But it is unnecessary to décide 
the question, for it is thought that the lamp burners do not anticipate. 
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'i'he defendant's référence to the patents issued to Hoerle, Rhind, 
1888, and Bohner, illustrate the prior art. In each case the chimney 
takes the place of an outer perforated tube. In Hoerle, shown below, 
there are two flanges, something like diaphragms, which differentiate 
it from the Ruppel in suit 
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Rhind, 1888, patent is shown by figures: 




A truncated cône is used in the inner tube, and the spécification states : 

"Not only Is the air steadled by reaSon of this inner cône preventlng the 
air from rushing dlrectly through ttie perforations of the outer cône, but a 
stlll-alr-chamber is provided between the cônes F and G, and withln thIs 
chamber the air Is heated and expaoded, and then supplled steadlly to the 
flame throughout ]tbe whole lateraj surface of the outer cône or thimble." 

This structure neither resembles the Ruppel bumer nor does it an- 
swer to the claims, for very much the same reasons given above for 
differentiating the Lannert & Jeavons, 1891, patent from the Ruppel 
in suit The Bohner lamp is shown by Figure 1 : 
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It shows a check plate of lesser diameter than that of the inner tube, to 
form a contracted annular passage to the upper portion of the distrib- 
utor, The spécification states that the disk acts as a "check to the 
upward draft of air, causing the same to be deflected outward at and 
near the base of the flame to cause a more perfect combustion at such 
point ; the remainder of the air passing up around the check disk 7, and 
out through the perforations in the upper part of the skirt, to mix vvith 
the upper portion of the flame to complète the combustion." But the 
foUowing sentence is significant: 

"It Is préférable, however, to diseharge a large part of such air out In a 
radial horizontal direction through slits or passages left between the out- 
wardly-flaring top of the skirt, 6 (Inner tube), and the overhanglng spreader 
plate or cap, 8, of the same." 

This construction is shown in the diagram. This little device can be 
reshaped, the check plate amplified, the air chamber expanded and con- 
formed to resemble the Ruppel burner, but the diagram and descrip- 
tion in the spécification do not bear much resemblance to the Ruppel 
patent. 

It is impossible to discuss ail of the varied propositions suggested by 
the defendant's counsel in bis useful and lucid brief. They hâve been 
considered with care. The prior art, in some instances, both in lamps 
and blue flame burners, so nearly touches the Ruppel patent as to cause 
grave hésitation in ascribing to bis structure the merit of invention. 
But carefully weighing ail considérations, it is thought that the question 
should be decided that Ruppel did take a forward step in the art that is 
valuable and shows invention. 

This brings the inquiry to the Jeavons patent. The claims involved, 
23 and 33, require a structure containing (1) combustion tubes; (S) 
a plate between them around whose sides the air passes ; (3) imperforat- 
ed combustion walls above the plate ; (4) either no cap or an open web 
or cap, "which ^ans over the space between the two tubes," through 
which holes alone the air above the plate can pass. The Silver struc- 
ture shows a diaphragm with notches at the peripliery, perforated walls 
above through which the air above the diaphragm must pass, because 
the chamber is closed by an imperforated cap. In view of thèse différ- 
ences it is concluded that the defendant's structure does not infringe 
the Jeavons patent. 

There should be a decree enjoining the défendant from infringing 
claims 6, 7, and 8 of the Ruppel letters, and that the defendant's struc- 
ture does not infringe the Jeavons patent. Costs will be settled upon 
application. 
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MBRHIMAO MATTRBSS MFG. CO. T. FELDMAN, 

(Circuit Court, D. Massachusetts. November 3, 1904J 

No. 1,744, 

1. Paten™— AiraiciPATioN— Crudeness of Anticipatino Steucttjb*. 

The fact that a mechanloal structure Is crude does not prevent It from 
being an anticipation ot one subsequently patented, where the inventive 
tbought embodled Is the same In both. 

2, Same— Abandonment. 

Where an unpatented mechanical invention was reduced to practice 
by the construction and use of the devlce, and Its exhibition by the In- 
venter to others, It cannot be abandoned so as to change Its effect as an 
anticipation of a devlce subsequently patented by another. 

S. Same. 

Anticipation Is not avolded by the fact that the Inventer of the antlo- 
Ipatory devlce, whlch he reduced*to practice, did not reallze Its value, and 
80''changed it before applylng for a patent that the patented structure 
was not aa anticipation. 

4, Same— PsiOBrrY or Invention— Eeditction to Peacticb. 

The flrst to reduce an Invention to practice, as shown by an actual con- 
structldn produced In court, Is usually held to be the inventer, as agalnst 
another who merely says he had previously cenceived the Invention. 

5, Same— Anticipation— Oottch-Bed. 

The Lelghton patent, No. 667,916, for an Interconvertible coueh-bed, la 
vold for anticipation by one Mallet, who cenceived the Invention and re- 
duced It t» practice by the construction of a couch-bed prior to Its reduc- 
tlon to practice by the patentée. 

In Equity. Suit for infringement of letters patent No. 667,916, for 
a couch-bed j granted to Eugène R. Leighton February 12, 1901, On 
final hearing. 

Milton E. Robinson and James E. Young, for complainant, 
Roberts & Mitchell, for défendant 

HALE, District Judge. This suit is for infringement of claims 5, 

6, 7, and 8 of letters patent of the United States, No. 667,916, issued 
February 12, 1901, to the complainant, on the invention of Eugène 
R. Leighton, for a new and useful improvement in couch-beds. The 
same claims of the patent hâve already been before this court in Merri- 
mac Mattress Manufacturing Company v. Brown, 122 Fed. 87. In 
that case there was no argument by the défendant, but the court made 
a full examination of the matter brought before it in the record, and 
decided, upon a careful examination of the spécification and claims, that 
there was sufficient in them to çonstitute invention. Anticipation was 
the leading défense upon which testimony was offered, but the testi- 
mony on this point was vague and unsatisfactory, and was not per- 
suasive to the court. The claims now at issue are as foUows : 

"(5) An Intercenvertible couch-bed, comprlsing two complète Interlocklng 
laterally slldlng sections, each having ail of Its parts, Includlng the mattress 
support, permanently connected, the sections being relatively constructed, and 
arranged to permit their séparation into two Independent beds wlthout dia- 
mantling elther of them. 

T 4. See Patents, vol. 38, Cent Dig. i 72. 
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"(6) An Interconvertible couch-bed, comprlslng two complète, Interlocking 
sections, adapted to be nested one within the other, each section having slde- 
bars, end-bars and legs, ail permanently connected together, and each section 
being separable from the other into an independent bed. 

"(7) An interconvertible couch-bed, comprising two complète, independent 
metalllc beds, adapted to be arranged In Interlocking relation with the legs 
of one bed betvceen the gide-bars o£ the other bed, and the end-bars of the 
flrst-mentioned bed above the side-bars of the second-mentloned bed, ail wlth- 
out disconnecting any of the parts of either of said beds. 

"(8) An interconvertible couch-bed, comprising two complète, independent 
beds, each having side-bars, legs, end-bars and a mattress stretched between 
said end-bars, ail of said parts being permanently connected together, said 
beds being adapted to be arranged In telescoping interlocking relation, witn 
the legs and the end-bars of one bed located respectively between the side- 
bars and the side-bar and the mattress of the other bed, whereby one bed may 
be moved laterally a limited distance relatively to the other bed, or may be 
completely separated therefrom, without dismantling any of the parts of 
either." 

The object of the invention is shown by the spécification to be : 

"To provide an article which can be converted from a bed to a eouch, and 
vice versa, without the employment of operating mechanism, or other power- 
transmitting devices, whereby said article may be greatly simplified in con- 
struction." 

The inventer f urther describes his invention as follows : 

"Referring to the drawings, it will be seen that the couch-beds are con- 
structed in two sections, one of which télescopes within the other, and I shall 
refer to them as the 'main section,' and the 'sliding section,' respectively. 
* • * As thus far described, the main frame Is capable of use by itself 
without the addition of the sliding frame. The sliding frame is also capable 
of use by itself, and it may be disconnected from the main frame. » * * 
By tiltlng the inner sides of the two sections, the sections may be separated 
without dismantling either of them ; being each a complète bed without fur- 
ther additions. This is a new feature with me, for, as far as I am aware, I 
am the first to hâve provided an interconvertible couch-bed comprising two 
interlocking nestlng sections, which may be separated without dismantling 
either of them ; and each of which, when separated, forms an independent 
bed. • * * From this description, it will be seen that the article described 
may be converted from a bed to a couch, and vice versa, by simply moving the 
sliding section laterally ; and, as each section Is supported Independently of 
the other, little or no effort Is required to move the sliding section upon Its 
own castors. One of the wire mattresses is on a plane a little below the 
other, but the haïr or cotton mattress which Is placed upon them may be 
thicker upon one side than the other, to compensate for the différence in 
height of the two sprlng mattresses." 

This case came on for final hearing before the court some months 
ago, and was reopened in order to introduce newly-discovered évi- 
dence relating to anticipation. That évidence is now before us. The 
défendant urges that one Adrian De Piniec-Mallet was the prior in- 
venter, and that this priority is fatal to the patent. It is necessary 
for the court to consider this proposition in its aspect of fact and of law. 
Leighton reduced his invention to practice early in the fall of 1899, and 
aftervvards embodied that invention in the patent in suit. It is claimed 
that Mallet reduced his invention to practice in October, 1898 ; but it 
is insisted by the complainant that the construction made by Mallet 
in 1898 was not identical with the invention of Leighton, that it was 
never in fact reduced to practice, and that the facts relating to it were 
not such as to make it available to the complainant against the patent 
133 F.— 5 
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founded upon the Leighton invention. This renders it necessary to 
examine with care the évidence upon the subject. The testimony tends 
to show that Mallet and his wife kept a boarding house in the summer 
time at Bensonhurst, Long Island. Mallet testifies that in the spring 
of 1893 he conceived the entire invention involved in this patent. He 
says he found that if two mattresses or mattress, f rames of the ordinary 
wire fabric construction, one a little shorter and lower than the other, 
were placed alongside each other, the shorter could be inserted or 
nested in the larger, so that its wire fabric might slide between the wire 
fabric and the side rail of the larger. He produces sketches which he 
says he made in 1893 of the construction in question. The testimony 
tends to show that he disclosed his invention to certain persons in 1894 
and 1895, and that in 1895 he made a model which he produces in court. 
This appears to be the model of an interconvertible couch-bed, com- 
prising two complète, interlocking, laterally sliding sections. In Octo- 
ber, 1898, Mallet took some of the cot frames which he had in his 
boarding house into his yard, and made an embodiment of his invention, 
which he has produced, and which we hâve now before us. This con- 
struction consists of a short cot, which is made to slide, legs and ail, 
in between the mattress and side rail of a larger cot. The construction 
appears to be substantially an interconvertible couch-bed, comprising 
two "complète, interlocking, laterally sliding sections." After making 
this construction, Mallet testifies that he slept upon it as a single bed, 
and also tried it as a double bed. Frederick Tworger, a grocer, tes- 
tifies that he saw Mallet complète the bed in his back yard in 1898 ; 
and he recognizes the exhibit, which is produced in court, as the one 
which he then saw. He says that he himself, in October, 1898, was 
shown by Mallet how the bed worked, and that he pulled it out, and 
closed it up, and tried the bed himself. He says substantially that 
Mallet admitted that the structure was crude, but, "if it was made out 
of métal, it would fit more closely." Louis Baer testifies that in the 
fall of 1898 he saw in Mallet's house the extensible couch-bed ; that 
Mallet explained it to him, and told him how it worked; and that he 
had previously seen the model of the bed. Mrs. Marie Mitchell tes- 
tifies that she visited the Mallets in the spring of 1899, just before 
Easter, and saw the bed as now in évidence ; that Mallet explained to her 
the bed and its opération, and that she and her little girl slept upon it 
on the night of her visit to the Mallets in the spring of 1899, the 
little girl using the shorter of the two beds; that the beds were ex- 
tended as a double bed. A housemaid named Nielson, who worked 
for Mallet in the spring of 1899, testifies that during that time she slept 
in the Mallet house on a part of the double cot bed which is now pro- 
duced in court, and that another housemaid slept in the same room on 
the other section of the same bed. Isidor Goldsmith, a butcher, tes- 
tifies that in the summer of 1899 he saw Mallet's couch-bed. He de- 
.scribes how Mallet showed him the combination of the two sections of 
the bed. Mrs. Mallet, the wife, testifies as to the construction by Mal- 
let of the bed produced in court, and that it is now unchanged from its 
condition when it was made in 1898, except that it shows some âge 
and marks from wear and tear. She corroborâtes Mallet in respect 
to the instance of Mrs.. Mitchell and her daughter sleeping on the bed 
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in the spring of 1899, and as to its use as two single beds by the house- 
maids. She says that Mallet himself slept on the larger section for 
several weeks at one time, and she corroborâtes her husband, also, in 
référence to the making of certain of the sketches and the model. 
Other corroborative testimony is offered. Some of the évidence with 
regard to Mallet's mental processes from 1893 to 1895 relating to this 
invention, as indicated by his sketches and model, appears to us rather 
vague and unsatisfactory. But the court is satisfied from the évidence 
that Mallet made in the fall of 1898 the bed which is now before us, 
and which is substantially, although rudely constructed, an intercon- 
vertible couch-bed. comprising two complète, interlocking, laterally 
sliding sections. We are satisfied from the testimony that Mallet in 
October, 1898, reduced to practice his alleged invention, and that it 
is, in substance, the invention afterwards embodied in the Leighton 
patent in suit. 

In the Brown Case we cited the Barbed Wire Case, 143 U. S. 275, 
12 Sup. Ct. 443, 36 L. Ed. 154, and Coffin v. Ogden, 18 Wall. 120, 21 
L. Ed. 821, and held, in pursuance of those authorities, that the burden 
of proof rests upon the party setting up an unpatented article as proving 
prior use, and that every reasonable doubt should be resolved against 
the party setting up such unpatented article. In the Brown Case the 
évidence of anticipation was from the recollection of witnesses about 
events of many years before, unaccompanied by the production in 
court of any distinctly anticipatory device. Ail the évidence was vague 
and unconvincing, and failed to persuade the court beyond a doubt. 
To the évidence in that case no more distinct antithesis can well be 
conceived than that presented in the case at bar. The bed constructed 
by Mallet is now before us, and the évidence satisfies us, beyond a rea- 
sonable doubt, that it is a réduction to practice of Mallet's invention. 
We think it brings the case distinctly within the rule in Coffin v. Ogden, 
to which we hâve referred. It is true that the construction made by 
Mallet in 1898 was crude, and very far from presenting mechanical 
perfection; but mechanical perfection is not necessary for a complète 
présentation and illustration of the thought of the inventor. In Daniel 
v. Restein & Co. (C. C.) 131 Fed. 472— a case recently decided— 
Judge Archbald considers carefully a device anticipatory to the inven- 
tion of the patent then before him. He says : 

"It Is contended, however, that the two packings are dlstlngulshed by the 
results, the one being hlghly efficient, and the other not at ail so; • • • 
but, as already Intlmated, the différence so establlshed Is one of degree, and 
not of mechanical structure, which alone Is patentable." 

On the question of what évidence courts hâve held sufficient to estab- 
lish public use, he says : 

"Prior knowledge and use by a single person bas been held to be sufflcient 
to négative novelty. * • * It was not necessary that It should go into 
gênerai use, or become h commercial factor, as suggested. • • • I see no 
way for escaplng the conclusion that It clearly antlclpated that which la 
covered by the patent In suit, which it therefore deprives of its novelty." 

In this matter we dérive much instruction from Coffin v. Ogden, to 
which we hâve referred in the Brown Case, which is cited in the case 
to which we hâve just referred, and is the leading authority on this sub- 
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ject. That case présents strong similarity to the facts in the case at 
bar. The patent there before the court was granted to one Kirkham. 
The question présentée! to the court was vvhether the Kirkham patent 
had been anticipated. Kirkham made his invention in March, 1861. 
One Erbe in 1860 had made à Ipck, an exhibit of which was brought 
into court. He had made three stich locks before he made the exhibit 
lock. A witness, who had been a locksmith more than eight years, 
testified that he went to Erbe's house, and was shown by Erbe one of the 
locks, and was told by him how the lock was used. He identifiée the 
exhibit lock as identical with the lock shown him by Erbe. Two other 
witnesses testified that Erbe had shown them a lock like the exhibit 
lock. There was no proof that Erbe had ever made any locks contain- 
ing the invention in question, except those referred to in the testimony. 
The évidence disclosed that he had applied for a patent, and had failed 
to get it. Mr. Justice Swayne, in speaking for the Suprême Court, 
said : 

"Hère It Is abundantly proved that the lock originally made by Erbe was 
complète and capable of worklng. The prlority of Erbe's Invention is clearly 
shown. It was known at the time to at least flve persons, Including Jones, 
and probably to many others In the shop where Erbe worked ; and the lock 
was put in usej being applied to a door, as proved by Brossi. It was thus 
tested and shown to be successful. Thèse facts bring the case made by the 
appellees within the severest légal tests which can be applied to them. The 
défense relied upon is fully made eut." 

The court held a device anticipatory, and that it had been reduced 
to practice, even though the inventer of that device had applied for a 
patent for it, and had been refused. In the case at bar, it appears that 
Mallet, after making his couch-beds in 1899, went to a patent solicitor 
with the mode! which appeared to him to be more complète in f orm 
than any other he had worked out, and that through his solicitor he 
obtained a patent substantially for arranging two wire mattresses in 
sliding relation; one wire fabric lying Isetween the wire fabric and 
side rails of the other wire mattress frame. Mallet may hâve thought 
that the élaboration of his design which he brought to his solicitor pre- 
sented an improvement upon the device which he had conceived for 
an interconvertible couch-bed, and which he had constructed in 1898. 
The bed which he patented had a headboard and footboard, and ail the 
appurtenances which go to make up a bed structure. He shows, how- 
ever, that he then had in mind his 1898 construction, by illustrating 
it in the mattress frames connected with his patented device. Those 
mattress frames were removable from the bed frames, which consti- 
tuted merely supports for the mattress frames. The mattress frames 
could readily be laid upon the floor and used as an interconvertible 
couch-bed; the relation between the two being such that the side rail 
of the smaller mattress frame was inserted between the side rail of the 
larger mattress frame and its wire fabric, and then the wire of the 
smaller frame could slide under that of the larger frame. It is unneces- 
sary to inquire whether Mallet was misled by his own idea that élabora- 
tion constituted improvement, or whether he was misled by a mistake 
of his solicitors in not clearly seeing the différence between simplicity 
of invention and that élaboration which sometimes dissolves simplicity. 
The court is not convinced by his testimony in regard to the procuring 
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of hîs patent, or by the further testimony offered by the complainant 
upon the same point, that the action of Mallet resulted in the abandon- 
ment of his invention. We are satisfied that Mallet reduced the inven- 
tion to practice in 1898. After lie had so reduced it to practice he could 
not abandon his invention, for he had already given it to the public. 
Giving the most unfavorable construction to Mallet's action in ob- 
taining his patent, such action would show that he did not give himself 
full crédit for the invention that he had made; that he did not reaiize 
its simplicity and scope, nor its possibilities. But it is for us to in- 
quire, what did he really invent? and not, what did he think of the 
invention which he had made? In Idéal Stopper Co. v. Crown Cork 
& Seal Co. (C. C. A.) 131 Fed. M6, Judge Brawley says: 

"We do not mean that Young'a Invention Is necessarlly llmited to his own 
conception of Its possibilities. Columbus w-ould not be the less entitled to be 
considered to hâve discovered America, beeause when he set ont on his voyage 
his object was not to discover a new continent, but a new route to an old one." 

Mallet's construction in 1898 clearly showed identity of the inventive 
idea with the invention afterwards patented by Leighton. The évi- 
dence convinces us that he reduced that inventive idea to practice. The 
fact that after he had reduced it to practice he did not put it into the 
form of a patent, but did patent something else, cannot be held to bave 
defeated his inventive idea, or tohave efifected the resuit of abandonment 
of that idea. In coming to this conclusion on the question of abandon- 
ment, we intend to give full force to the fact that Mallet's conduct in 
obtaining his patent, as well as his further conduct as shown by the tes- 
timony of the complainant, has probative value against him on the ques- 
tion of whether he really made the invention in 1898 which he claims 
that he made ; but the fact of his making that invention is so clearly 
shown to us by the other testimony which we bave already commentée! 
upon that we must décide in favor of his having made tlïat invention, 
although there is testimony which is properly before us, and which is 
opposed to this conclusion. 

We bave no doubt that Leighton reduced the substantial invention of 
the patent in suit to practice early in the fall of 1899, soon after he 
removed into his Green street house. This was one year later than 
the construction by Mallet of his couch-beds, which we hâve held to be 
a réduction to practice of an invention identical in inventive thought to 
that of Leighton. But the complainant insists that the inventive 
thought of Leighton, which was developed into his invention, was as 
early as 1893, and before any inventive idea is claimed to bave been 
in the mind of Mallet. The complainant claims further that Leighton 
reduced his invention to practice as early as 1895. In considering the 
Mallet invention, we bave already proceeded without regard to the tes- 
timony relating to his previous inventive thought as far back as 1893, 
which culminated in the réduction to practice in 1898. It is difficult to 
follow the course of the human mind, unless the avenue is made clear 
by some actual act of the inventor, which may be brought clearly before 
the court, not only by testimony, but by an actual construction pro- 
duced in court ; and so it is usual in courts that the first who reduces 
to practice, not the first who says that he has conceived an invention, is 
the one who is held to be regarded as the inventor. 
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In thîs case there is considérable évidence of a préviens inventive 
idea on the part of Leighton, even as early as 1893, and some évidence 
that there was a réduction to practice as early as 1895 ; but this testi- 
mony is not corroborated by actual constructions brought before us, 
and is not otherwise sustained in such a manner as to make it convin- 
cing to the court. The burden which rested upon the défendant in the 
first instance to show that Mallet's invention was made at an earlier 
date than that of the Leighton patent in suit is now transferred to the 
complainant, who, in order to prevail, must prove that the anticipation 
has been anticipated. In our opinion, no such proof has been fur- 
nished by the complainant. We, therefore, in the case of both Mallet 
and Leighton, place the time of the invention at the time of the actual 
réduction to practice. The resuit of this is that we are compelled to 
hold that Mallet made an invention identical in inventive thought to 
that of Leighton, and that he made this invention in the fall of 1898, 
about a year prior to the time of the actual invention by Leighton, 
which was embodied in the patent in suit. In this view of the case, 
it is unnecessary for us to examine further the testimony in regard to 
other anticipatory devices which hâve been brought before us, both in 
the patented and the unpatented art. It is unnecessary, too, to pass 
upon the other questions which hâve been raised by counsel, both 
orally and iji their very able and exhaustive briefs. It is sufficient for 
the décision of the cause to say that, in our opinion, the invention of 
Leighton, embodied in the patent in suit, has been anticipated by 
Adrian De Piniec-Mallet. 

The decree must be : Bill is dismissed, with costs. 



MUNICIPAL TELEGRAPH & STOCK CO. v. WARD, Collector. 

(Circuit Court, N. D. New York. April 2, 1904.) 

1. iNTEBNAi. Revenue— Wae Revenue Act— Tax on Contbacts fok Por- 
CHASE AND Sale of Stocks. 

Plalntlff corporation was engaged in business as a stockbroker in con- 
ductiûg transactions respecting the purchase and sale of stocks to be 
settled with référence to the public market quotations of priées, within 
subdivision 3 of Schedule A of the War Revenue Act of July 13, 1898, c. 
448, § 25, 30 Stat. 458, as amended by Act March 2, 1901, c. 806, § 8, 31 
Stat. 943 [D. S. Comp. St. 1901, p. 2302]. Its business was transacted 
with nùmerous correspondents, on whose télégraphie orders it would 
report a purchase or sale, and forward the correspondent a mémorandum 
such as is requlred by the statute. The correspondents were also deal- 
Ing with customers, and their orders to plaintiff generally represented 
orders from their own customers, to whom they delivered a mémorandum 
of each purchase or sale bearing a stamp as required by the act, but 
stating the transaction between the correspondent and the eustomer 
only. Thè eustomer was not named or known in the transaction between 
the correspondent and plaintiff. Held, that such transactions were 
transactions between princlpals, separate and distinct from those be- 
tween the correspondents and their customers, and that plaintiff was 
subject to the tax on each mémorandum glven thereon. 



Action to Recover Internai Revenue Taxes Paid. 

Tohn A. Delehanty, for complainant. 

Taylor L. Arms, Asst. U. S. Atty., for défendant. 
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WALLACE, Circuit Judge. This is an action to recover the sum of 
$16,696.17, with interest from October 15, 1902, paid by the plaintiflf 
to the défendant, as collector of internai revenue, under protest, and 
which the plaintiflf claims was illegally exacted. The défense is that 
the sum exacted was the amount of a tax and penalties accruing to the 
government from the plaintiflf pursuant to the provisions of subdivision 
3 of Schedule A of the War Revenue Act of June 13, 1898, c. 448, § 
35, 30 Stat. 458, as amended by Act March 2, 1901, c. 806, § 8, 31 
Stat. 943 [U. S. Comp. St. 1901, p. 2302]. 

Subdivision 3 imposes a stamp tax upon every person who or corpora- 
tion which engages in the business of making contracts or transactions 
respecting the purchase or sale, or purchase and sale, of stocks, bonds, 
or other securities, contemplating that the same may be closed or settled 
with référence to the public market quotations of prices made upon any 
exchange upon which the securities are dealt in, "and without a bona 
fide transaction on such exchange," of 2 cents on each $100 of the face 
value of ail stocks or securities covered by each and ail of such contracts 
or transactions; and it imposes the same tax upon every person who 
or corporation which shall conduct "what is commonly known as a 
bucket shop." It further requires every such person or corporation to 
deliver to the other party at the time of making the same a written 
mémorandum containing a complète spécification of the contract, to 
which the proper stamp shall be affixed before delivery. 

Between July 24, 1901, and July 1, 1902, the plaintiflf was a corpora- 
tion engagea in the business of making contracts and transactions of the 
class described in subdivision 3 ; but, so far as appears by the proofs, 
it was not engaged in conducting a bucket shop. Its business of this 
character was transacted with numerous brokers, who were engaged in 
business similar to that of the plaintifï, or in conducting bucket shops, 
located in varions parts of the country, called "correspondents," and 
the course of the business appears to hâve been this : Upon the order 
of one of thèse correspondents by telegram to buy or sell a specified 
security if the market quotations warranted the exécution of the order, 
the plaintiflf would notify him by telegram that it had bought or sold, 
as ordered ; and on the same day would send him a mémorandum such 
as the statute requires of this and ail other purchases or sales made in 
exécution of his orders during the day, and a statement of his débit and 
crédit items in account. When the crédit items exceedcd the débit 
items, the plaintifï would send a check to the correspondent for the bal- 
ance. If the débit items exceeded the crédit items, the correspondent 
would be expected to deposit the balance on the next morning in a desig- 
nated local bank to the crédit of the plaintifï. Each transaction between 
the plaintifï and the correspondent was identified by a number assigned 
to it in the consécutive order of the dealings, and this was transcribed 
in the books of both. Thèse correspondents were at the same time deal- 
ing with customers who desired to engage with them in similar contracts 
or transactions, and their orders to the plaintifï generally represented 
orders from their own customers to buy or sell securities. Upon re- 
ceiving notice from the plaintiflf that a given order had been filled, the 
correspondent would notify the customer, and, if the customer had paid 
to him the required "margin," would deliver to him a mémorandum 
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such as the statute requires. He would also number this mémorandum 
with the number which had been assigned to the transaction between 
himself and the plaintiff. The mémorandum evidenced a transaction 
between the correspondent and the customer only. The customer was 
not named or known in the transaction between the correspondent and 
the plaintiff; and the mémorandum delivered by the plaintiff to the 
correspondent evidenced a contract between them only. The commis- 
sions charged by the correspOndents to their customers were a quarter 
of 1 per cent, on the par value of the securities covered by the contracts 
or transactions. The commissions charged by the plaintiff to the cor- 
respondents were one-half of that amount. The correspondents placed 
on the mémorandums delivered to their customers the stamps required 
by subdivision 3, and canceled the stamps. The plaintiff did not stamp 
the mémorandums of sales or purchases sent to its correspondents. 

The tax in controversy was assessed by the défendant upon the trans- 
actions between the plaintiff and the correspondents which took place 
between July 34, 1901, and July 1, 1903. The plaintiff insists that the 
tax was paid by the stamps affixed by the correspondents upon the 
mémorandums delivered by them to their customers. If this contention 
is correct, the plaintiff is entitled to recover ; otherwise it has no cause 
of action. If the correspondents were agents of the plaintiff and of 
their customers, so that in each contract or transaction the plaintiff and 
the customers were the real principals, it is plain that the contract or 
transaction is subject to but one tax. It would be in law a single con- 
tract or transaction between the plaintiff and the customer, the cor- 
respondent being a mère intermediary, and not a dual one between the 
plaintiff and its correspondent on the one hand and the correspondent 
and its customer on the other. The évidence does not warrant this 
view of the relations between the correspondents, their customers, and 
the -plaintiff. It indicates that the correspondents were principals in 
their transactions with their customers upon the one hand and with 
the plaintiff upon the other ; that the plaintiff dealt with them as prin- 
cipals, and neither knew nor cared to know any third party in their 
transactions with them; and that the plaintiff relied exclusively upon 
the responsibility of the correspondents in its dealings with them, al- 
though it was aware of their relations with customers. In a limited 
sensé the correspondents were agents for the customers, because they 
were expected to exécute orders to enter into contracts of purchase 
and sale given to them by the customers. In no sensé were the cor- 
respondents agents of the plaintiff. They stood in no fiduciary rela- 
tion to the plaintiff. They had.no duties to perform for the plaintiff. 
They were not employed or paid by the plaintiff, their relations were 
none other than that of principal dealing with principal. When they 
made a contract to buy or sell with the plaintiff, they were at liberty to 
treat the contract as their own, and the plaintiff understood that they 
were at liberty to do so. In paying the tax by stamping the mémo- 
randums delivered to their customers the correspondents were merely 
paying their own tax upon their own transactions. The facts materially 
distinguish the case from that in United States v. Clawson (D. C.) 119 
Fed. 994, which is relied upon by the plaintiff. 
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The conclusion is that the transactions between the correspondents 
and the plaintifï were distinct and independent transactions, upon which 
the plaintifï was required by the statute to pay the tax. 

Judgment is accordingly ordered for the défendant 



In re IMPERIAL CORPORATION, 

(District Court, S. D. New York. October 35, 1904.) 

1. Bankruptcy— CoKPORATiONs— Setting Aside Default. 

Where a corporation against whlch a pétition In bankruptcy hfis been 
flied makes default, an application to be relieved therefrom and to be 
allowed to défend should be made to the District Court 

2. Same— Collatéral Peoceeding— Parties. 

Where It is necessary to reform a eontract in order to sustain a péti- 
tion in bankruptcy against a corporation, the corporation should be made 
a party to the proceeding, notwlthstanding its default as to the pétition, 
which did not ask such reformation, or the assent of its board of directors 
to the bankruptcy. 

3. Same— Evidence to Sustain Adjudication. 

An adjudication of bankruptcy against a corporation lield warranted by 
the évidence. 



In Bankruptcy, 



In Bankruptcy. 

Frank L. Crocker, for petitioning creditors. 
Waldo G. Morse, for ansvirering creditors. 



THOMAS, District Judge. The spécial commissioner finds that the 
Impérial Corporation "did duly pass a resolution by its board of di- 
rectors, admitting its inability to pay its debts, and its willingness to be 
adjudged a bankrupt on that ground, and authorizing its secretary to 
so advise any créditer in writing, and that the secretary did so advise 
the petitioning creditors." It may be that the corporation, at the in- 
stance of a new board of directors, should not hâve been allowed to dé- 
fend, provided the above resolution was duly passed, but whether it 
was duly passed is the very fact which the new directory of the corpora- 
tion desired to contest. But the corporation was in default, and the 
référée properly held that the application for relief therefrom should be 
made to the court. There is, however, a very substantial différence be- 
tween taking the corporation's default, for the purpose of adjudicating 
it a bankrupt, and proceeding to reform a eontract without giving the 
corporation an opportunity to appear and défend. Hence, if it were nec- 
essary to reform the eontract in order to sustain the pétition, it would 
be necessary to remit the matter to the référée, and allow the corpora- 
tion to be made a party to the proceeding to reform the eontract. The 
pétition did not ask for a reformation of the eontract, but for an ad- 
judication in bankruptcy. The fact that the corporation, by its default 
and the previous action of its board of directors, assented to the bank- 
ruptcy, by no means established its willingness that so important a eon- 
tract should be reformed. It should be observed that the creditors de- 
fending do not appear to be the creditors of the Impérial Corporation, 
but of Mr. L,ieb, who made the eontract with the committee of the old 
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corporation. Evidence to the effect that the Impérial Corporation as- 
sumed Mr. Lieb's obligation to pay the debts of the Magnetic Piano 
Company may exist, but it was not called to the attention of the court. 
Unless there be such assumption, the persons defending in this proceed- 
ing are without standing, but the conclusion reached renders this in- 
quiry unimportant. The évidence shows that Lieb was a créditer of 
the Impérial Corporation for salary. It is understood that, aside froni 
this, he had paid debts and made advancements amounting to $25,00D 
or over. This fulfills the seventh paragraph of the second contract. 
But in the fourth paragraph Lieb agrées "that he will purchase from 
tlie new company not less than five hundred (500) shares of its preferred 
stock within eighteen (18) months from the date hereof." The conten- 
tion of the ansvvering creditors is that it was Lieb's duty not only to 
purchase the stock, but also to pay in $35,000 in addition. He did take 
the stock, and he took it by virtue of the money that he paid pursuant 
to the sevçnth paragraph. It will be noticed that under the agreement 
Lieb took nothing except the stock that he was to receive upon payment 
therefor. If he agreed to pay $25,000 in addition under the seventli 
paragraph, it was without stipulation that he should receive anything 
in return therefor, and was a mère gratuity to the company. When he 
undertook to pay the indebtedness of the Magnetic Piano Company, and 
advanced money in addition for the development of the new company, 
such payment, in the absence of any provision for repaying or any 
stipulation therefor, must be regarded as a mère loan to the company, 
which he could justly crédit upon his indebtedness for the stock which 
he agreed to take under the fourth paragraph. This is the meaning 
of the second paragraph, and the intention of the parties thereto. Up- 
on this construction of the contract it is unnecessary to reform it, and 
the finding of the spécial commissioner, that the corporation should be 
adjudicated a bankrupt, is confirmed. 



Ex parte TOWNSBND. 

(District Court, D. Nebraska. November 11, 1904.) 

1. Couets-Mabtial— Review of Judgment bt Civil Coubts. 

The judgment of a court-martial regularly organized convictlng and 
sentenclrlg a soldler foi- désertion, which judgment bas been confirmed 
as provlded In the articles of war, is not subject to review by a civil 
court In habeas corpus proceedings on the ground that the prosecution 
was barred by limitation under the 103d article of war, such défense 
being one to the merlts to be determined by the court-martial, and not 
affectlng its jurisdiction. 

Application by Richard Townsend for a writ of habeas corpus. 

Charles G. McDonald, for petitioner. 

Irving F, Baxter, U. S. Atty., and Wm. G. Doane (Captain, Acting 
Judge Advocate U. S. Army), for respdndent. 

MUNGER, District Judge. Under the facts in this case it appears 
that petitioner, Richard Townsend, enlisted as a soldier in the United 
States army on May 4, 1898, for a tcrm of three years ; that he deserted 
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said service on the 8th of January, 1899 ; that he was apprehended and 
taken in custody by the military authorities on March 4, 1904, and tried 
before a military court-martial duly convened at Ft. Crook, Neb., on 
the 16th day of June, 1904. Before the court-martial said Townsend 
pleaded not guilty, and entered the further plea of the statute of limita- 
tions provided by the 103d article of war. He was duly convicted by 
the court-martial, and sentenced to be dishonorably discharged and 
confined at hard labor for a period of tvvo years at Ft, Crook, Neb., 
which conviction and sentence was duly approved by the reviewing of- 
ficer. It appears that the protocol of peace between the United States 
and Spain was signed in August, 1898, the treaty of peace signed in 
December, 1898, and ratified by the two countries in April, 1899. He 
pétitions for his release upon writ of habeas corpus. 

The Suprême Court, speaking with référence to' military court-mar- 
tial s, hâve said: 

"Courts-martial are lawful tribunals, with authority to flnally détermine 
any case over which they hâve jurisiilction ; and their proceedings, when 
oonflrmed as provided, are not open to review by the civil tribunals, except 
for the purpose o( ascertaining whether the military court had jurisdietion 
of tlie person and subject-matter, and whether, though having such jurisdie- 
tion, it had exceeded Its powers in the sentence pronounced." Carter v. Rob- 
erts, 177 U. S. 496-498, 20 Sup. Ct. 713, 44 L. Ed. 801 ; Carter v. McClaughry, 
183 U. S. 365-380, 22 Sup. Ct. 181, 46 L. Ed. 236. 

The only inquiry, then, that can be made in this case is, frrst, did the 
court-martial hâve jurisdietion to hear and détermine the offense 
charged? and, second, was the punishment imposed within its pow- 
ers ? That a military court-martial, when properly organized, bas ex- 
clusive jurisdietion of the military offense of désertion, is not disputed ; 
nor is it contended that the military court was not properly organized, 
and that its judgment was not properly examined and approved by the 
reviewing authority, as provided by the articles of war. The only con- 
tention is that, as the facts show that the statute of limitations provided 
by the 103d article of war was applicable to relieve petitioner from pun- 
ishment by the court-martial for the military offense of désertion, that 
such court was without jurisdietion to impose any punishment. The 
103d article of war is as follows : 

"No person shall be trled or punished by a court martial for désertion 
in time of peace and not In the face of the enemy, committed more than 
two years before the arraignment of such person for such offense, unies» 
he shall hâve meanwhile absented hlmself from the United States, in which 
case the time of his absence shall be excluded In Computing the period of the 
limitation; Provided, that said limitation shall not begin until the end of 
the term for which said person was mustered into the service." 

It is to be borne in mind that jurisdietion to hear and détermine a 
cause and the exercise of such jurisdietion are very différent matters. 
The plea of the statute of limitations does mpt challenge the jurisdie- 
tion of the court to hear and détermine the matter, but is a plea to the 
merits, and a matter to be determined in the exercise of jurisdietion. 
U. S. V. Cook, 17 Wall. 168, 21 L. Ed. 538; In re Bogart, 2 Sawy. 396. 
Fed. Cas. No. 1,596; Johnson v. United States, 3 McLean, 89, Fed. 
Cas. No. 7,418 ; In re White (C. C.) 17 Fed. 723 ; In re Davison (C. C.) 
21 Fed. 618. The 103d article of war does not furnîsh an absolute 
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bar to a prosecution for désertion after two years from the end of the 
term for which the person was mustered into the service. It opérâtes 
only upon condition that such désertion was in time of peace, and not 
in the face of the enemy, and upon the further condition that the 
party has remained within the United States for the period of two years 
between the end of the term of such enlistment and the arraignment. 
Those conditions présent questions of fact which it was the province of 
the court-martial to hear and détermine in the exercise of its jurisdic- 
tion, and its finding and judgment are not subject to collatéral attack. 
In re Brodie (C. C. A.) 128 Fed. 665-673. Were the law otherwise than 
as before stated, I do not think petitioner entitled to the benefit of the 
statute of limitations, as, in my opinion, his offense of désertion was not 
committed in time of peace. It is true, the treaty of peace between the 
United States and Spain had been signed at the time he deserted, but 
it was not ratified by the two countries until subséquent. A treaty of 
peace does not terminate war; it exists as to individual rights until 
such treaty is ratified. Ex parte Ortiz (C. C.) 100 Fed. 955 ; Hijo v. 
United States, 194 U. S. 315-323, 24 Sup. Ct. 737, 48 L. Ed. 994. 
The writ is discharged. 



MANHATTAN WEB CO. v. AQUIDNECK NAT. BANK. 
(Circuit Court, D. Rhode Island. November 10, 1904.) 
• ' No. 2,tl5. 

1. CoRPoiiATioNS— Use or Funds by Teeasueeb for Peivate Pueposes— Pre- 

SUMPTION OP AXTTHOEITY, 

Where tbe treasurer of a corporation draws a cheeb In Its name, which 
he uses In payment of hls individual notes, In the absence of eircum- 
stances giving rise to a reasonable inference of authorlty to do so the 
payée Is put upon înquiry, and charged with notice of ail the rights of 
the corporation, there being no presumption of authorlty to use its funds 
for such purpose from the mère fact that they are so used. 

2. Same— Pàtment of Note of Thikd Paett. 

The use of the funds of a corporation by Its treasurer In the payment 
of notes of a third person Is not beyond the apparent scope of his au- 
thorlty so as to entitle the corporation to recover the money, where it 
was aceepted In good faith, without notice of any want of authorlty, and 
especlally where the relation between the maker of .the notes and the 
corporation was such as to warrant the belief that the payment was au- 
thorlzed. 

3. SAME— RECOVEET OP TjNAtJTHOBIZBD PAÏMENT— ESTOPPEt. 

Where a bank which held Individual notes of the treasurer of a cor- 
poration received a checb of the corporation signed by him as treasurer, 
with directions to apply the proceeds in payment of the notes, and dld 
so, surrenderlng the notes with its rights against Indorsers and collatéral 
security which It held, without any înquiry as to whether the payment 
was authorized by the corporation, which would hâve disclosed that It 
was not, the corporation Is not estopped from recovering the money by 
the fact that no demand therefor was made for four years, although the 
check was entered on its passbook, and was itself returned by the bank, 
with other canceled checks, soon after the transaction. 

At Law. On defendant's motion for a new trial. 

Edwards & Angell and Wm. R. Martin, for plaintiff. 
Wm. P. Sheffield, Jr., for défendant. 
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BROWN, District Judge. The Manhattan Web Company, a corpo- 
ration of New Jersey, was a depositor in the défendant bank. Its treas- 
urer, E. Read Goodridge, drew against its account a check for $7,750, 
dated February 20, 1900, payable to the order of E. Read Goodridge, 
and signed "Manhattan Web Ce, E. Read Goodridge, Treasurer." 
This check, indorsed, "Pay Aquidneck Nat. Bank or order E. Read 
Goodridge," was sent by Goodridge to Hopkins, cashier of the bank, 
in a letter directing the application of the check to the payment of six 
notes then held by the bank. The bank followed instructions, ancl 
charged the check against the plaintiff's account. Four of thèse notes, 
amounting to $5,150, were notes of E. Read Goodridge for his personal 
indebtedness to the bank. Two of the notes were signed, "Manhattan 
Web Co., E. Read Goodridge, Treas.," and were indorsed, "Manhattan 
Web Co., E. Read Goodridge, Treas.," "H. L. R. Goodridge," and "E. 
Read Goodridge." Thèse two notes were dated, respectively, Novem- 
ber 7 and November 30, 1899. The plaintifï offered évidence to the 
effect that thèse two notes were made by the Manhattan Web Company 
of New York, and were not notes of the plaintiff, the Manhattan Web 
Company of New Jersey. Upon a trial with a jury a verdict was ren- 
dered against the bank for the fuU amount of $7,750. The bank now 
pétitions for a new trial. 

The plaintifï contends that it is well settled as a matter of law that, 
where an agent draws a corporation note or check payable to himself, 
and uses it to pay his individual debts or debts of third parties, the 
payée takes with notice of the fraud, and the burden is cast upon him 
to establish by proof that the act was authorized or ratified by the cor- 
poration ; citing the foUowing cases : Rochester & Charlotte Turnpike 
Road Co. v. Paviour, 164 N. Y. 281, 58 N. E. 114, 52 L. R. A. 790 ; 
Campbell v. Manufacturers' National Bank, 67 N. J. Law, 301, 51 Atl. 
497, 91 Am. St. Rep. 438 ; Gale v. Chase National Bank, 104 Fed. 214, 
43 C. C. A. 496 ; Cohnfeld v. Tanenbaum, 176 N. Y. 126, 68 N. E. 141. 
98 Am. St. Rep. 653 ; Randall v. R. I. L. Co., 20 R. I. 625, 40 Atl. 763 ; 
New York I. Mine v. First National Bank, 39 Mich. 644; Reynolds El. 
Co. v. Merchants' National Bank, 55 App. Div. 1, 67 N. Y. Supp. 397 ; 
Gérard v. McCormick, 130 N. Y. 261, 29 N. E. 115, 14 L. R. A. 234. 
While there is a question whether this rule is not too broadly stated, 
since perhaps it would not be an unusual business transaction for 
a treasurer to draw corporate funds for his own salary, and to deposit 
them in his own account subject to check for his private bills, yet the 
cases cited are at least sufficient to justify the propositions that, where 
a treasurer of a corporation draws and uses its funds for private pur- 
poses, in the absence of circumstances giving rise to a reasonable in- 
f erence of authority to do so, the bank is put upon inquiry ; and that a 
presumption of a treasurer's authority to apply corporate funds to his 
private purposes does not arise from the mère fact that he does so 
apply them. 

As to the individual notes of Goodridge, there apparently was no fact, 
additional to the assumption of authority by the treasurer, to give rise 
to any fair inference of spécial authority to use the funds of the cor- 
poration to pay his individual notes. 
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As to the application of the cprporate funds to the payment of the 
notes of the Manhattan Web Company of New York a very différent 
question arises. This was not, on its face, an application of the funds 
to the treasurer's private use ; and I think it cannot be said, as a mat- 
ter of law, that the payment of a note of a third person is prima facie 
illégal, or apparently without the scope of the authority of a treasurer 
conducting the business of a corporation. Even if the bank officers 
knew that the Manhattan Web Company of New Jersey and the Man- 
hattan Web Company of New York were distinct corporations, and were 
ignorant of their relations, they were not bound to inquire as to the 
spécial authority of a treasurer having gênerai authority over the funds. 
In the absence of notice that he was appropriating the funds to his own 
or to unauthorized purposes, they might fairly assume his authority to 
direct the payment of money to a third person. As a matter of évi- 
dence, however, the similarity of the names, ofRcers, and stockholders 
of the two corporations, and information that one was about to succeed 
the other, wouîd bring this branch of the case within the doctrine of 
Dike V. Drexel, 11 App. Div. 77, 43 N. Y. Supp. 979, affirmed 155 N. 
Y. 637, 49 N. E. 1096, cited in Rochester & C. T. R. Co. v. Paviour, 164 
N. Y. 281, 58 N. E. 114, 52 L. R. A. 790. I am of the opinion that the 
évidence did not warrant a finding that there was apparently no au- 
thority to pay the notes of the Manhattan Web Company of New York, 
and that this was prima facie illégal. 

The défendant relies upon the fact that after paying the check of 
February 20, 1900, for $7,750, the bank, on April 2, 1900, made up the 
passbook of the plaintiff, showing the withdrawal, and sent it, with the 
check vouchers, to the plaintiff, and that it was retained without objec- 
tion until 1904, when suit was brought. It is contended that the plain- 
tiflf failed in its duty of reasonable diligence to examine its account and 
to give notice of irregularities within a reasonable time ; citing Leather 
Mfrs. Bank v. Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 29 L. Ed. 811. 
The applicability of this doctrine to the présent case is very doubtfuL 
The bank knew at the outset that money was to be used to pay Good- 
ridge's individual debts. Without inquiry it at once surrendered its 
rights against indorsers of the old notes and its collatéral security as 
well. Knowing the facts, it could not complain because it was not in- 
formed of them by the plaintifï. The bank did what was prima facie 
unlawful — surrendered its security — and then communicated the fact 
through the passbook and vouchers. There, is a clear distinction be- 
tween a case where a bank unwittingly has taken a f orged check and the 
depositor has failed to give the bank timely information of the forgery, 
thus acting negligently, and preventing the bank from taking steps for 
its protection, and the présent case. In Leather Manfrs. Bank v. Mor- 
gan, 117 U. S. 96, 113, C Sup. Ct. 657, 663, 29 L. Ed. 811, it was said: 

"Of course, If the defendant's officers, before paying the altered ehecks, 
could, by proper care and sklU, bave detected the forgeries, then it cannot 
recelve a crédit for tbe amount of thèse ehecks, even If the depositor omitted 
ail examlnatîon of the account." 

This is applicable to the présent case. The bank knew the facts, and 
knowingly gave up its sccurities. This either eut it o£F from ail recourse 
against the original parties to the old notes, or it could at will seek tO' 
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cancel the transaction. If it chose to wait, in the hope that the plaintiff 
would net object, its delay in proceeding against the original indorsers 
and original collatéral is voluntary, and not caused by neglect of any 
duty of the plaintiff. 

While the finding of the jury is substantially correct as to the sum 
of $5,150, the amount of Goodridge's individual notes, I am of the opin- 
ion that the instructions as to the notes of the Manhattan Web Com- 
pany of New York were not sufficiently favorable to the défendant, and 
that the verdict as to those notes, amounting to $3,600, is against the 
évidence. 

Pétition for a new trial granted, unless the plaintiff shall within 10 
days file a remittitur as to $3,600. If such remittitur is filed, the plain- 
tiff may take judgment for $5,150. 



In re CHASB. 

(District Court, D. Massachusetts. November 21, 1904) 

No. 2,719. 

1. Bankbuptct— State Courts— Action bt Trustée— Accountino—Money 

Paid— Recoveby. 

An occupant of mortgaged real estate alleged to belong to a bankrupt 
cannot recover from the bankrupt's trustée a sum of money whieh she 
pald under a final decree in a suit against her in the state court for an 
accounting of rents and profits. 

2. Same— Set-Off. 

Where the wife of a bankrupt was In possession of certain real estate 
which the bankrupt had conveyed subject to certain mortgages, one of 
which was to his son for the beneflt of hls wife, and in a proceeding by 
the bankrupt's trustée in the state court such mortgage was held valid, 
she was entitled to crédit for Interest paid on such mortgage under the 
terms of a lease executed to her by her husband's grantee, whether she 
be deemed the équitable owner of the mortgage to the son or in posses- 
sion as a fraudulent vendee. 

In Bankruptcy 

Harry J. Jaquith, for petitioners Chase and others. 
Richard D. Ware, for trustée. 

LOWELL, District Judge. The bankrupt owned a house on Chest- 
nut Street, Boston, upon which were three valid mortgages for $25,000. 
The first and second are not hère in question. The third — of $10,000 — 
was held by his son Charles for the benefit of the bankrupt's wife. The 
property was worth considerably less than |25,000. Before bank- 
ruptcy the bankrupt conveyed his equity to one White, who gave to Mrs. 
Chase a lease at vvill of the premises, with the agreement that she should 
pay taxes and interest on the mortgages. The bankrupt's conveyance 
was made without considération, to escape attachment, and in fraud of 
creditors. After bankruptcy, the trustée brought a bill in equity in the 
state court against White for a reconveyance, and against White and 
Mrs. Chase for an accounting of rents and profits ; also against Charles 
Chase to set aside the third mortgage, and against other persons for 
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other purposes. As to Charles Chase, the bill was dismissed, with costs, 
and thé court thus determined that the third mortg-age Vas valid. As 
against White, there was an interlocutory decree ifor reconveyance ; 
and as against White and Mrs. Chase a decree for rent, estimated at 
$1,500 a year, but subject to the amount actually paid by Mrs. Chase 
for taxes, interest, and necessary repairs. The account covered the 
period between the adjudication in bankruptcy and February 12, 1903, 
the date of the interlocutory decree. The master found $869.29 due the 
trustée in bankruptcy, and his report was confirmed on appeal to the 
Suprême Court. The sum thus decreed was duly paid by the re- 
spondents. Thereafter Mrs. Chase brought a pétition for an account- 
ing in the court of bankruptcy, and Charles Chase filed a pétition, as 
holder of the third mortgage, to estabhsh a lien upon the rents and 
profits accrued since bankruptcy, and in the hands of the trustée. The 
référée found upon an accounting that Mrs. Chase owed the trustée 
$606.59, and dismissed the pétition of Charles Chase. Mrs. Chase and 
Charles Chase hâve appealed to me. 

Mrs. Chase cannot recover back from the trustée any sum which she 
has paid linder the decree of the state court. The litigation there ended 
in a final decree, which cannot be reopened hère. In the new account- 
ing for the period after February 13, 1902, it seems that Mrs. Chase 
should receive allowance for $1,600, four years' interest on the third 
mortgage from 1897 to 1902, the sum having been paid by her to 
Charles Chase on March 4, 1903. This mortgage was a valid charge 
on the property, and Mrs. Chase's payment has exonerated the estate 
in the hands of the trustée. The sum she thus paid came back to her 
from her trustée, but this fact seems to me immaterial. If Mrs. Chase 
and her trustée are deemed in equity the same person, then equity must 
recognize that Mrs. Chase's rights as mortgagee are superior to those 
of the trustée in bankruptcy, and that, if he wishes to take the property, 
he must redeem it from her claim. If, on the other hand, he may treat 
her as a fraudulent vendee in possession, without regard to her rights 
under the mortgage, then her payment to the mortgagee must be treated 
as payment to a stranger, and so she becomes entitled to allowance 
therefor. The item was excluded from considération in the suit in the 
State court, apparently because the payment was made after February 
18th, the date selected for the end of the accounting in that suit. 
Trustee's counsel contended that no allowance of any sort should be 
made to Mrs. Chase, because her possession of the estate was that of 
a fraudulent vendee. See Holland v. Cruft, 20 Pick. 331; Davis v. 
Leopold, 87 N. Y. 620. But thèse proceedings are in their nature 
équitable, and not ail so-called frauds are treated alike by a court of 
equity. The state court held that the bankrupt's conveyance to White 
was so fraudulent as to be voidable by the trustée, and this court is not 
disposed to disagree, even if the matter be not res judicata ; but in deal- 
ing with Mrs. Chase we must bear in mind that her trustée might hâve 
foreclosed before bankruptcy, and thus hâve brought about an honest 
and lawful occupation by Mrs. Chase, and an effectuai and lawful 
deprivation of her husband's creditors, instead of the fraudulent occu- 
pation and deprivation which actually took place. The creditors seem 
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to have lost nothing of real value which rightfuUy belonged to them, 
or of which they might not have been equitably deprived by proceedings 
of another sort. Acting on thèse considérations, the state court allowed 
Mrs. Chase to offset against her liability for rent the amount she ac- 
tually paid for taxes, interest, and repairs, and this court adopts the 
same method of accounting. If ail technical considérations are disre- 
garded in order to do equity, Mrs. Chase is thus, in efïect, given the 
use of property which, in effect, really belonged to her. In this respect 
the referee's judgment is reversed, and there must be an order declaring 
that there is nothing due either to or by Mrs. Chase. 

In bis pétition Charles Chase seeks to recover the sum of $869.39, 
received by the trustée in bankruptcy under the decree of the state 
court as rents and profits accrued before February 13, 1902, the date 
selected for the end of the accounting in that suit. He urges that there 
was no real equity of rédemption in the trustée, as the three mortgages 
amounted to a sum much larger than the value of the property. He 
urges, further, that at the instance of the trustée he was prevented by 
the state court from enforcing his rights as mortgagee, and therefore 
should be allowed by this court the net rents and profits accruing dur- 
ing the time he was thus hindered. Ordinarily the mortgagor is enti- 
tled to rents and profits accrued up to the time that the mortgagee 
enters, or brings his right of entry or his bill to foreclose, and this 
right inheres in a trustée in bankruptcv. In re Dole (D. C.) 110 Fed. 
926 ; In re Bennett, Fed. Cas. No. 1^313 ; Elmore v. Symonds, 183 
Mass. 331, 67 N. E. 314. There may be exceptional cases where a 
court of bankruptcy, proceeding upon équitable considérations, will 
treat some informai attempt by the mortgagee to obtain possession of 
the mortgaged property as the équivalent of a bill in equity and the 
appointment of a receiver; but hère the mortgagee took no action 
whatever for a year after the date of bankruptcy, and when he assented 
to an agreement not to foreclose, so as to avoid the issuance of the 
injunction against him, he took no steps to préserve his rights to the 
accruing rents and profits pending the injunction. The best answer 
to his contention, however, is found in the fact that he has already been 
paid by the mortgagor the interest on his mortgage which he seeks to 
recover from the trustée in bankruptcy. It is true that this payment of 
interest was made by a person holding the double relation of mortgagor 
and cestui que trust under the mortgage, and that there is a certain 
hardship in requiring this person to pay rent for the use of the prem- 
ises as tenant at will to one whose equity of rédemption turned out to 
be valueless ; but, upon the whole, though with some doubt, I do not 
think that this injustice can be righted by a court of equity under the 
rules of equity which govern the court of bankruptcy. The pétition 
of Charles M. Chase to recover from the trustée in bankruptcy is there- 
fore dismissed, and the order hitherto entered in the case is modified 
accordingly. 

133 F.— 6 
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In re WOODS. 

(District Court, D. Pennsylvanla. October 28, 1904.) 

No. 319. 

1. Bankbuptcy— Peovable Claims. 

Where the father of a bankrupt, to whom she was indebted, dled after 
her adjudication, the rlght of liis executors to prove the full indebted- 
ness against her estate in bankruptcy is not affected by the fact that by 
his wlll he léft her a share of his estate, from which any Indebtedness 
due from her was directed to be deducted. 

2. Same— Bequest Accruing afteb Bankruptcy— Peovision for Déduction 

OF Indebtedness Theeefeom. 

Where a bankrupt, subséquent to the flling of an Involuntary pétition 
and ah adjudication thereon, fell heir by the death of her father to a 
certain interest In his estate, whlch he left her by will, providlng, how- 
ever, for the déduction of her Indebtedness to him therefrom, she is en- 
titled to the beneflt of such bequest in full, so far as her gênerai credltors 
are eoncerned, subject only to the contingency of not obtaining a discharge, 
whatever right to retaln her Indebtedness out of her interest may exlst 
In favor of her father's executors. 

In Bankruptcy. On exceptions to report of M. H. Taggart, référée, 
sur motion to expunge claim. 

W. K. West, for exceptions. 
Edward S. Gearhart, opposed. 

ARCHBALD, District Judge. The respondent, Emma A. Woods, 
was thrown into bankruptcy on the pétition of creditors June 10, 1903, 
and on June 15th by her voluntary confession an adjudication was made 
against her. Seven days later, on June 22d, her father, Christian 
Laubach, to whom she was largeîy indebted, died, leaving a will by 
which he gave her one-fifth interest in his estate. The indebtedness of 
Mrs. Woods to her father amounted at the time of her bankruptcy to 
some $5,500, and represented money advanced and obligations incurred 
on behalf of her husband and herself. This indebtedness has been 
proved in fuli by the executors, but it is contended by the excepting 
creditors that it should be reduced by the amount which is coming to 
Mrs. Woods from the estate, and the présent motion is made to compel 
this. 

By his will the testator directed the immédiate conversion of his Per- 
sonal and certain of his real estate, for the purpose of paying his debts, 
but provided, with regard to what was over and above that, thàt it 
should be invested and managed by his executors for the term of 10 
years before being distributed. At that time, after payment of certain 
legacies to two of his grandchildren, the residue was directed to be 
divided among his five children ; his daughter Mrs. Woods, the same 
as the rest, being given "one full equal fifth part or share thereof," 
after deducting therefrom, however, any indebtedness that either she 
or her husband might then owe him. While distribution is deferred 
for the period mentioned, the interest of each child is undoubtedly a 
vested one ; and it is conceded for the purpose of the argument that if 
the estate were settled now the share of each would amount to $3,000, 
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It is very clear, and, indeed, it is not otherwise contended, that the 
interest of Mrs AVoods under the will of her father, whatever its char- 
acter or extent, having fallen to her after the filing of the pétition and 
the entry of the adjudication, forms no part of her estate in bankruptcy, 
and the trustée acquires no title thereto. Brandenberg, §§ 1153-1154 ; 
Collier (4th Ed.) 509. The position taken with regard to it, however, 
is that by reason of the provision for the déduction of her indebtedness 
from her share the executors to that extent hâve in their hands a fund 
whicli they are bound to apply before coming in upon the bankrupt 
estate. But from whatever side we look at it this cannot be sustained. 
In the first place it is not a fact that the executors hâve anything in their 
hands at this time which they could appropriate to the réduction of the 
claim. Distribution, as we hâve seen, is not to be made for 10 years, 
and they hâve no right to anticipate that event. Moreover, notwith- 
standing the estimated value of Mrs. Woods' share, if there was to be 
an immédiate settlement of the estate, no one can predict what will be 
realized from it after so long an interval, and those interested cannot 
be compelled to take the chance that there will be no change. 

But, aside from this, and assuniing that the share of Mrs. Woods 
was immediately available, the resuit must be the same. The exec- 
utors stand in the shoes of the testator, and succeed to bis rights as 
they were at the time the pétition was filed, by which he was entitled 
to a dividend on the whole indebtedness then due. It will not be con- 
tended, so far as he was concerned, that this right was aflfected by his 
contemplated gratuity to his daughter, and it is difficult to see upon 
what principle it can be abridged as to his executors, now that this 
has been substantiated by his death. The provision by which the in- 
debtedness of his daughter is to be charged up against her share was 
not made a condition of the bequest for his own security, but merely 
to put his several children on an equality, considering what he had 
previously donc for each. It was not intended, as we may assume, for 
the benefit of her creditors, and it certainly cannot be asserted by them 
to the préjudice of his estate. 

Neither are the rights of Mrs. Woods to be lost sight of in the dis- 
cussion. Having surrendered her estate to her creditors, under com- 
pulsion of the law, she is entitled to the benefit of this bequest, such as 
it is, unaflfected by the past, unless, of course, she fails to secure a dis- 
charge, a contingency which is not suggested. It may be, notwith- 
standing the présent proceedings, that when the time cornes she will 
still hâve to face the indebtedness to her father, and hâve it deducted 
from her inheritance according to the terms of the will, not having been 
obliterated by bankruptcy, so as to defeat the right of retainer, as held 
by some of the cases (Wyckofï v. Perrine's Ex'rs, 37 N. J. Eq. 118 ; 
Courtenay v. Williams, 3 Hare, 539 ; Holmes v. McPheeters, 149 Ind. 
587, 49 N. E. 453; Garrett v. Pierson, 29 lowa, 304); although there 
are others in which a more libéral doctrine prevails (Milne's Appeal, 99 
Pa. 483 ; Allen v. Edwards, 136 Mass. 138 ; Holt v. Libby, 80 Me. 329, 
14 Atl. 201). But, however that question may be ultimately decided, it 
is not to be hampered by anything which may be done hère. Not only, 
therefore, is not her expectancy to be used to cancel her indebtedness in 
the interest of creditors, but she is entitled, on the contrary, to hâve 
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that indebtedness reduced, if not extinguished, by such dmdends as may 
be realized in thèse proceedings. Only by this means, as between her- 
self and her creditors, will the latter be given their full effect. 

The exceptions are overruled, and the report of the référée is con- 
fîrmed. 



In re GENERAL METALS CO. 

(District Court, Southern District of New ïork. November 8, 1904.) 

1. Bankbuptcx— Thansfer of Case— Convenience of Paeties. 

The business of a New York corporation, havlng an office In New York 
City, where the most of its financlal business was done and some of its 
supplies purchased, was the opération of a smelter in Colorado, whlch 
cost $750,000 and employed about 150 men. Pétitions In bankruptcy were 
flled against It In both districts ; that In New York, whlch was flrst flled, 
being followed by an adjudication. There were creditors in both New 
York and Colorado and In other states. Many of the New York daims, 
whlch were largest in amount, were held by persons Interested in the 
Company as stoclcholders and dlrectors. HeM, on évidence showing that 
the more important questions llkely to arise eould probably be most con- 
veniently litigated in Colorado, that the case Bhould be transferred to 
that district 

In Bankruptcy. On motion to transfer case to another district. 

lyunt, Brooks & Wilcox and Hall, Babbitt & Thayer, for the motion. 
Philbin, Beekman & Menken, opposed. 

HOLT, District Judge. This is a motion to transfer the case to 
the United States District Court for the District of Colorado. The 
bankrupt is a corporation organized under the law of New York. It 
was engaged in the business of reducing gold ores into bullion at Colo- 
rado City, Colo. Two pétitions in involuntary bankruptcy hâve been 
filed against it, one in this district on September 21, 1904, and one 
in Colorado on September 24, 1904. A receiver was appointed by 
this court, and a marshal directed to take possession of the assets by 
the court in Colorado. An adjudication in bankruptcy has been made 
in this court. It does not appear wîîether one has been made in Colo- 
rado. The Company operated near Colorado City a large réduction 
mill and plant, which cost about $750,000. It employed at the mill a 
force of about 150 men. It had an office in the city of New York, 
at which much pf the financial business of the company was done, 
and at which a part of its supplies were purchased. It has about 50 
New York creditors, holding claims for about $300,000. It has about 
310 Colorado creditors, of whom about 150 are employés. The total 
claims of the Colorado creditors amount to about $214,000. There are 
17 creditors situated neither in New York nor Colorado, having claims 
aggregating about $45,000. Most of thèse are in western cities, 
among others Sait Lake City, Chicago, Cleveland, Columbus, St. Louis, 
Milwaukee, and Kansas City. One New York creditor, having a 
daim for $50,000, prefers to bave the case administered in Colorado. 
Various important questions are likely to arise and be the subject of 
litigation, in some of which most of the witnesses réside in New York 
City and in others in Colorado. I think the more important of thèse 
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questions are probably those which can be most conveniently litigated 
in Colorado. Many of the New York creditors having daims for 
money loaned are interested in the company as stockholders or direc- 
tors, while most of the western creditors are not connected with the 
company. Under thèse circumstances, although neither district af- 
fords any very conspicuously superior advantages over the other as 
a place for the administration of the estate, I think, upon the wholc, 
that the greatest convenience of the parties in interest will be sub- 
served by having this estate administered in Colorado. 

The motion is therefore granted, the case transferred from this dis- 
trict to the district in Colorado, the proceedings in the two courts Con- 
solidated, and the order appointing the receiver vacated upon his ac- 
counting. The order should be settled on notice. 



STATE OF VIRGINIA v. FELTS. 
(Circuit Court, W. D. Virginia. September 1, 1904.) 

1, Removal of Causes— Prosecution of United States Officee— Peocb- 

DUEE. 

A pétition for the removal of a criminal prosecution cominenced in 
a State court against a revenue offlcer of the United States, under Rev. 
St. § 643 [U. S. Comp. St. 1901, p. 521], need not be filed until after the 
Indictment of the défendant, where an indietment is required by the 
State law, until which time the prosecution has not been "commenced" 
within the meaning of the statute. Such pétition need not contain 
allégations of local préjudice. 

2. Same— Time and Place of Filikg Pétition. 

Rev. St. i 643 [U. S. Comp. St. 1901, p. 521], which authorlzes a reve- 
nue offlcer against whom a prosecution has been commenced In a state 
court on account of an act done under color of his oiBce to remove the 
cause, "at any time before the trial thereof," into the "Circuit Court next 
to be holden in the district," does not require the pétition for removal 
to be flled at the place where the next session of the Circuit Court is to 
be held after indictment, where there are Several places of holding 
court in the district, but it may be filed, at any time before trial, at the 
place where the next term thereafter is to be held. And such require- 
ment Is directory only, and the filing of the pétition in the nlerk's office 
at a différent place is not grouud for remanding the cause to the state 
court. 

8. Same— Weit to be Issued. 

Where the prosecution in such case has been commenced by capias 
or other process of arrest, the fédéral court, on the filing of the péti- 
tion for removal. Issues a writ of habeas corpus cum causa, which. In 
case the défendant has given bail, may be addressed to the marshal, a 
duplicate to be served upon the clerk of the state court. It Is the duty 
of the petitioner, and not of the state, to procure the Indictment and 
proceedings of the state court ; and where the clerk has been tendered 
his proper fées therefor, and fails or refuses to furnish a certifled copy 
of the record, a writ of certiorarl should Issue from the fédéral court, or 
the record may be supplled by aflîdavlt, as provided In Rev. St. § 645 
[U. S. Comp. St. 1901, p. 523], which course may also be taken when 
the petitioner is unable to pay the clerk's fées. 

4. Same— JuBiSDicTioN— Raising and Teial of Issue. 

A pétition for removal sufflcient on its face gives the fédéral court 
jurisdlction only prima facie to try the case on its merlts, and the truth 
of its essential allégations may be put in issue by any appropriate plead- 
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Ing, the flllng of a plea to the Jurlsdlctlon being the better practice. The 
Issue shonld be trled by the Jury, subject to the rlght of the court to 
direct a verdict thereon when proper, and the burden of proof on the 
Issue resta on the petitioner. 

5. Same— Teiàl of Défendant ih Fedebal Court. 

On the trial of a défendant in a eriminal prosecutlon who has removed 
the case into the fédéral court under Rev. St. § 643 [U. S. Oomp. St. 
1901, p. 521], no procédure Is preseribed by the statute; but the offense 
charged beIng agalnst the state law, and prosecuted by the state, tlie 
State practice should be followed In substantive matters, at least In felotiy 
cases, such as In the impaneling and charging of the jury, the nuiuber 
of challenges allowed, in determining the competeucy of witnesses, and 
In conflning the jurors durlng the trial, where that is requlred by tUe 
law of the state. 

6. Same— Failtjee of State to Peosecute. 

Where the state falls or refuses to prosecute In such a cause after 
its removal, the proper course is for the court to impanel a jury and 
direct a verdict of not gullty. 

7. Same— Witness Fées. 

The court having no power to order the payment of witness fées. 
except in cases to which the United States Is a party, spécial authority to 
the marshài to pay the fées of defendant's witnesses must be asked from 
the department of justice. If the defendant's witnesses are to be paid by 
the government. 

é. Same— Execution of Sentence. 

Where a défendant In a eriminal prosecutlon removed into thelfederal 
court under Eev; St. § 643 [U. S. Comp. St 1901, p. 521], is eonvicted 
and sentenced in that court In accordance with the state law, elther 
to be executed or Imprisoned, he should be delivered to the proper offi- 
cer of the state for the exécution of the sentence ; if a fine is imposed, 
which is paid, it should be transmitted to the clerk of the court from 
which the cause was removed. 

Wm. A. Anderson, Atty. Gen., H. M. Heuser, Commonwealth's 
Atty., and R. Lee Trinkle, for the State. 

Thos. L. Moore, U. S. Atty., J. C. Blair, Asst. U. S. Atty., A. A. 
Campbell, W. S. Poage, H. M. Ford, and I^ee & Howard, for défendant. 

McDOWELIv, District Judge. T. L,. Felts, having been indicted in 
the county court ht Wythe county, Va., on a charge of murdering one 
Vaughn, and wounding with intent to kill one Alford, a pétition for 
removal under section 643, Rev. St. U. S. [U. S. Comp. St. 1901, p. 
521], was filed in the office of the clerk of the United States Circuit 
Court at Lynchburg, Va., on May 28, 1901. The pétition, which was- 
(luly yerified and certified by counsel, Sets forth, in so far as is now ma- 
terial, that the petitioner was at the time of the occurrence a deputy 
United States marshal ; that being in the town of Wytheville, Va., on 
officiai duty, he learned that two persons for whom he had warrants 
charging offenses against fédéral revenue statutes could probably be 
found at the town of Max Meadqws; he thereupon boarded a train at 
Wytheville, which would take him to Max Meadows, for the purpose 
of attempting to arrest the persons for whom he had the warrants ; 
that he found on the train the àforesaid Vaughn and Alford, who, on 
account of the previous acts of the said Felts in connection with his 
duties as deputy marshal, had conspired to murder the said petitioner ; 
that while on the train he was viciously attacked by the said persons, 
and in defending himself against the said assault he found it necessary 
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to shoot and kill the said Vaughn and to wound the said Alford. It 
is further stated "that, in conséquence of said assault and interférence 
on the part of said Vaughn and Alford, he was hindered and prevented 
from discharging his duty as said officer, as required by the process 
aforesaid." 

At the last term of the court at Lynchburg a motion to remand to 
the State court was made, based on the fact that the pétition should 
hâve been filed in the office of the clerk of this court at Harrisonburg, 
where a term of court was held in June, 1901, and also on the ground 
that no right of removal is shown by the pétition. 

It is unnecessary hère to discuss the last question, as the opinion in 
the case of Virginia v. De Flart (C. C.) 119 Fed. 626, shows sufficiently 
my reason for overruling the motion so far as it is based on this ground. 
The other question will be discussed briefly hereinafter. 

Nothing further was done than to overrule the motion to remand at 
the last term, and as numerous questions arising under section 643, 
Rev. St. [U. S. Comp. St. 1901, p. 531], will probably be raised in this 
case at the approaching term, I hâve prepared the foUowing opinion 
touching the practice in such cases, confined mainly to criminal prose- 
cutions for indictable offenses, which, however, is merely tentative. 
Nothing herein is intended as the expression of an unalterable opinion, 
as this paper is prepared in advance of argument, and chiefly for the 
purpose of directing the attention of counsel to some of the nicer ques- 
tions which will probably arise. 

The Pétition. 

It is first to be noted that a criminal prosecution has not been "com- 
menced" in a state court until the accused has been indicted. Virginia 
V. Paul, 148 U. S. 107, 13 Sup. Ct. 536, 37 L. Ed. 386 ; Georgia v. 
O'Grady, Fed. Cas. No. 5,352, 3 Woods, 496 ; Pennsvlvania v. Artman, 
Fed. Cas. No. 10,953, 3 Grant, Cas. 436. It is otherwise where the 
offense can be tried without an indictment. Com. v. Bingham (C. C.) 
S8 Fed. 561 ; Georgia v. Port (C. C.) 3 Fed. 117. 

The essentials of the pétition are so fully set forth in the statute that 
nothing need be said in this respect further than that the long and 
labored allégations of the existence of local préjudice against the peti- 
tioner usually found in such pétitions are not essential. 

In connection with section 643 [U. S. Comp. St. 1901, p. 531] should 
be read section 645, Rev. St. [U. S. Comp. St. 1901, p. 533], which was 
a part of Act March 3, 1833, c. 57, § 4 (4 Stat. 634), from which in 
large measure section 643 was taken. See, also, Act July 13, 1866, c. 
184 (14 Stat. 171); Act Feb. 28, 1871, c. 99 (16 Stat. 439); and Act 
Sept. 34, 1789, c. 20 (1 Stat. 79) ; Act Feb. 4, 1815, c. 31 (3 Stat. 198). 

At What Court to be Filed. 

In this district, as in nearly ail others, there are several places at 
which the Circuit Court holds sessions. The pétition must allège that 
the petitioner has been indicted in the state court; but I do not think 
the provision that "the prosecution may be removed for trial into the 
circuit court next to be holden" forbids the filing of the pétition in the 
office qf the clerk of the Circuit Court at some other place of session 
in the district than the one at which a session is to be held next after 
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the finding of the indictment. It is conceivable that a fédérai revenue 
officer, îndicted in a state court for an act donc under color of his office, 
may allow several terms of the fédéral Circuit Court of ttie district to 
pass, either in ignorance of his right of removal, or under the belief 
that he can secure an impartial trial in the state court. If, however, 
subsequently, and before trial in the state court, he is advised of his 
right to remove, or cornes to believe that local préjudice exists which 
will bias the state court against him, he should then hâve the right to 
file his pétition and hâve the cause removed. Otherwise we do not 
give full weight to the words of the statute, "at any time before trial," 
and the purpose of the statute would be to some extent defeated. 
Again, the term of the Circuit Court "next to be holden" might com- 
mence so soon after the finding of the indictment that the préparation 
of the pétition and certificate would be impossible. I think the statute 
in this respect is merely directory. When the pétition and certificate 
hâve been prepared, the choice of the several clerks' offices of the féd- 
éral Circuit Court in which the papers are to be filed is that one at the 
place where the next session pf the Circuit Court is to be held. But 
a failure to follow this directory provision of the statute would not 
justify remanding the cause to the state court. In case the pétition 
were filed at a place where no session of the court is to be held for a 
considérable time, the cause could, on motion, be transferred to a place 
where a session is to be sooner held or where the court is then in 
session. 

The Writ to be Issued. 

It will be observed that the statute makes no provision, where the 
prosecutioh is commenced by a capias or process of arrest, for any 
other writ than that of habeas corpus cum causa. This writ, where, 
as is usually the case, the petitioner has given bail and is not in actual 
custody, is not well adapted to the purpose in view. It is adapted to 
be addressed to the person who has the petitioner in his custody, and 
commands such person to bring the body of the petitioner before the 
court whose clerk issues it, and make known the cause of his caption 
and détention. A not unusual practice, where the petitioner is not in ac- 
tual custody, is to address the writ to the marshal of the federar dis- 
trict, and issue a duplicate, which is served on, or left at the office of, 
the clerk of the state court in which the indictment is pending. 

No provision is made for the issue of a writ of certiorari in a case 
commenced by capias or other process of arrest. As a rule the clerk 
of the state court, obeying so far as he can the command of the writ 
of habeas corpus cum causa, sends to the fédéral court the original bill 
of indictment (which should be identified by proper certificate of the 
state court clerk), or certifies a copy thereof, along with a copy of the 
orders, if any, made by the state court in connection therewith. If, 
however, the clerk of the state court fails or refuses to do either (and 
unless his proper fées are paid or tendered him he can, I think, right- 
fully so refuse), the course to be pursued is set out in section 645, Rev. 
St. [U. S. Comp. St. 1901, p. 523]. 

It has been mooted whether it is the duty of the state or of the peti- 
tioner to procure the indictment and proceedings of the state court. I 
do not think this is the duty of the state. It suffers the removal in 
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invitum. It îs in the attitude of protesting that the trial sliould be had 
in its own court. As the state does not désire the trial to be had in 
the fédéral court, and as that court cannot try the case until the indict- 
ment has been procured (or until it has been supplied by affidavit or 
otherwise), it follows that the duty of procuring or supplying the indict- 
ment does not rest on the state, but on the petitioner. 

Where the petitioner has paid or tendered to the clerk of the state 
court his proper fées, and the clerk fails or refuses to furnish a prop- 
erly certified copy of the record, 1 think a writ of certiorari should issue. 
This has been done in some cases (Tennessee v. Davis, 100 U. S. 257, 25 
L. Ed. 648 ; State v. Sullivan [C. C] 50 Fed. 593), and the mère ab- 
sence of an express provision in section 643 allowing such a writ to 
issue does not justify a refusai to issue it. Section 645 is authority for 
supplying the record either by affidavit "or otherwise." 

The case of a pauper petitioner might présent some difficulties. 
Neither the state statute (section 3538, Code 1887 [2 Code 1904, p. 
1890]), nor the fédéral statute (Act July 20, 1892, c. 209, 27 Stat. 252 ; 
1 U. S. Comp. St. 1901, p. 707), covers the case. If the petitioner were 
unable to pay the fées of the state clerk, perhaps the best course would 
be to supply the contents of the indictment by affidavit. 

What Record Necessary. 

I am inclined to the opinion that the indictment is the only record nec- 
essary to be procured, but do not now wish to express a decided opinion 
on this question. 

It seems a matter of small moment whether the original bill of in- 
dictment or a certified copy be sent up. If the original is sent hère, 
it should properly be identified by a certificate of its authenticity at- 
tached to it ; but if the court be satisfied in any manner of the genuine- 
ness of the document, it will be sufficient. 

Contesting the Jurisdiction. 

Where an objection to the jurisdiction of the fédéral court appears on 
the face of the removal papers, the point is raised by a motion to re- 
mand. But v^^hen the party resisting the removal desires to contest the 
truth of some essential jurisdictional fact, an interesting question has 
been raised as to the proper procédure. In passing I may say that the 
contention that the pétition, if good on its face, gives the fédéral court 
jurisdiction to try the cause on its merits, is not sound. A pétition that 
is good on its face gives this court only a prima facie right to try the 
cause on its merits. Many cases to be hereinafter mentioned lead to 
this conclusion, and in Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 
648, it is said: 

"But the act of Congress authorlzes the removal of any cause where the 
acts of the défendant complained of were done, or clalnied to hâve been done. 
In the discharge of his duty as a fédéral offlcer. It makes such a claim a basis 
for the assumption of fédéral jurisdiction of the case, and for retalning It, 
at least until the claim proves unfounded." 

To my mind it is a condition précèdent to the right of the fédéral 
court to try the case on its merits that it be made to appear that the 
essential allégations of the pétition for removal are true. 
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Some diversity of opinion exists as to the proper method of putting- 
in issue the truth of the allégations in the pétition, and as to the time 
and method of deciding such issue. In some circuits it is held that 
such an issue can be raised only by a plea in abatement to the jurisdic- 
tion, while in others any method, no matter how informai, by which the 
jurisdictional facts are traversed, is held sufficient. In Curnow v. 
Phœnix Ins. Co. (C. C.) 44 Fed. 305, a removal on the ground of diverse 
citizenship, Judge Simonton directed that a motion to remand be treat- 
ed as a traverse of the pétition to remove. 

While a plea to the jurisdiction is not necessary, for the court will 
sua sponte remand the case if after the évidence is in it appears that it 
has not jurisdiction, yet the better practice is to file such a plea. 

Such a plea, with replication, raises an issue of fact. The proper 
method of deciding such issue is also in some doubt. There is some 
authority tending to sustain the contention that the court should try 
this issue without the intervention of a jury. Smith v. Railroad Co. 
(C. C.) 30 Fed. 733 ; Eaton v. Calhoun (C. C.) 15 Fed. 158 ; Clarkhuflf 
V. Railroad Co. (C. CJ 26 Fed. 468 ; Morris v. Gilmer, 129 U. S. 315, 
9 Sup. Ct. 289, 32 L. Ed. 694. The vireight of authority, however, seems 
to sustain the view that the jury should try the issue. Chic. R. Co. v. 
Ohie, 117 U. S. 123, 6 Sup. Ct. 632, 29 L. Ed. 837 ; Impérial Co. v. 
Wyman (C. C.) 38 Fed. 576-578, 3 L. R. A. 503 ; Gribble v. Pioneer 
Press Co. (C. C.) 15 Fed. 689 ; Dennistoun v. Draper, 5 Blatchf. 336, 
Fed. Cas. No. 3,804; Wells Co. v. Avon Mills (C. C.) 118 Fed. 193. 
Thèse are not cases arising under section 643, but they are décisions of 
analogous questions under other statutes. 

Whether or nôt Congress intended, when enacting section 643 or 
its prototypes, that the older statute, now section 648 [U. S. Comp. St. 
1901, p. 321], requiring certain issues of fact to be tried by jury, should 
govern the practice in removals under section 643, when the issue is as 
to the jurisdiction, is possibly open to some doubt. I hâve not been able 
to find any authority bearing directly on this question, but I am inclined 
to the opinion that such an issue should be submitted to the jury, 
subject to the right of the court to direct a verdict on this issue when 
proper. Impérial Co. v. Wyman (C. C.) 38 Fed. 578. 

When the issue as to jurisdiction is to be tried is also a question of 
some difficulty. Some authorities hold that a question of jurisdiction 
should be decided in advance of the trial on the merits. Jones v. 
Oceanic Co., 11 Blatchf. 406, Fed. Cas. No. 7,485 ; Clarkhuff v. R. R. 
Co. (C. C.) 26 Fed. 468. But in others the jurisdictional issue has been 
submitted at the same time as the issue on the merits. Wells v. Avon 
Mills (C. C.) 118 Fed. 193 ; Impérial Co. v. Wyman (C. C.) 38 Fed. 
578. See, also, Wood v. Matthews, 2 Blatchf. 370, Fed. Cas. No. 17,- 
955; Dennistoun V. Draper, 5 Blatchf. 336, Fed. Cas. No. 3,804. It 
is somewhat illogical to swear the jury to try the case on its merits while 
a serious contention that the court has no jurisdiction remains unde- 
cided. But the short time between the différent terms of the Circuit 
Court in this district, and the demands on the time at the disposai of the 
judges of that court, présent practical objections to holding what may 
be in efïect two trials of the same cause of such weight that I think 
it proper to hold that both issues may be tried at the same time. To be 
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sure, this course loses sight of the singleness of issue so much sought 
for in the common-law System of pleading, and the questions before 
the jury are somewhat confused by the fact that each party has the 
affirmative of one issue and the négative of the other. But thèse ob- 
jections are not insuperable. As to the first it will be remembered that 
a Virginia statute allows a défendant in civil cases to file as many pleas 
as he desires, and frequently in jury trials there are several issues laid 
before the jury at the same time. In Whart. Cr. PI. & Pr. (9th Ed.) § 
488, it is laid down that when a défendant in a criminal case pleads not 
guilty, and also at the same time pleads autrefois acquit, there must be 
a verdict on each plea. The confusion engendered by the fact that the 
parties hâve not one the affirmative and the other the négative of both 
issues is, I think, more imaginary than real. In ail ordinary cases the 
issue as to jurisdiction will be easily decided. And an instruction by the 
court that the jury will not return a verdict on the issue of guilty or not 
guilty if they find that the court has not jurisdiction will tend to reduce 
such confusion of thought as may exist. 

In a very large majority of ejectment cases in this district there are 
at least two distinct issues submitted to the jury. One is whether or not 
the plaintiff's title papers, when properly located, cover the land in dis- 
pute. Another is whether or not the défendant has had the requisite 
adversary possession to bar the plaintiff's right of recovery. The af- 
firmative of the first issue is held by the plaintifï, while the affirmative 
of the second is held by the défendant. More instances might be given 
of several issues, where neither side has the affirmative of ail the issues. 
Thus, in the action of debt, where there are pleas of nil débet and of 
set-off. 

When Plea to Jurisdiction Should be Filed. 

Ordinarily in courts of gênerai jurisdiction pleas in abatement are 
not favored, and must be filed at an early stage in the proceedings. The 
fédéral courts are, in some sensé, of limited jurisdiction, and will re- 
mand a removed cause at any stage of the case if it appears that the 
court has not jurisdiction. It foUows that the ordinary technical rules 
as to the time of filing pleas in abatement do not apply in removal cases. 
If offered too late to bave the issue tried by the jury, the effect can be 
obtained by a motion to remand, which the court can pass upon after 
hearing the évidence. 

Burden of Proof. 

On the issue raised by plea to the jurisdiction the burden of proof 
is on the petitioner. 18 Ency. PI. & Pr. 374; Carson v. Dunham, 131 
U. S. 421, 7 Sup. Ct. 1030, 30 L. Ed. 992; Kansas Citv R. Co. v. 
Daughtry, 138 U. S. 303, 11 Sup. Ct. 306, 34 L. Ed. 963. 

The Trial. 

In the dissenting opinion of Mr. Justice Clififord in Tennessee v. 
Davis, 100 U. S. 357, 35 L. Ed. 648, after mentioning many of the diffi- 
culties presented by a trial under section 643, he says : 

"* * » The provision is a raere jumble of fédéral law, common law, 
and Btate law, • • ♦ which, in légal effect, amounts to no more than a 
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direction to a judge eittlng la such a crimlnal trial to conduct the same as 
well as he can. • • ••• 

This language was used in 1879, and, as Congress has not seen fit 
to prescribe the procédure in such trials, it is the duty of the fédéral 
courts to devise such rules of procédure as will best do justice to both 
parties. As the trial is for an alleged oflfense against a state law, prose- 
cuted by the state, it follows that in the most material respects the state 
law should be followed. Just where to abandon the state practice and 
follow the fédéral practice will présent some nice questions. In the 
opinion of the majority in Tennessee v. Davis, supra, it is said : 

"ïhe Circuit Courts of the United States hâve ail the appliances whieh are 
needed for the trial of any criminal case. They adopt and apply the laws of 
the state In civil cases, and there is no more dlfflculty in administerlng the 
state's criminal law. • • ♦ Bven In cases of crimlnal prosecutions for 
alleged offenses against a state, In which arlses a défense under United 
States law, the gênerai government should take cognizance of the case and 
try It in Its own courts, according to Its own form of proceeding." 

I construe this as a direction to adopt the state law in ail respects 
except as to mère matters of procédure. For instance, the order of the 
introduction of évidence, the régulation of the arguments by counsel to 
the jury, and the right to direct verdicts in proper cases, seem to me 
mère questions of practice, to be regulated by the rules prevailing in the 
fédéral court. In the fédéral courts the juries find only that the de- 
fendant is gtiilty or not guilty, and the court fixes the punishment. Un- 
der the state law it is the duty of the jury in many cases, on finding a 
défendant guilty, to fix the punishment. This seems to me to be a sub- 
stantive right, and not a mère matter of practice, and I incline to the 
opinion that the state law in this respect should be followed, 

Obtaining the Jury. 

Under section 800, Rev. St. U. S. [U. S. Comp. St. 1901, p. 633], the 
juries in the fédéral courts are obtained practically under the state law. 
In misdemeanor cases no reason now suggests itself why one of the 
regular panels, subject to examination on voir dire (Code^ 1887, §§ 3154, 
4048 [2 Code 1904, pp. 1664, 4048]), should not be used. In felony 
cases a spécial venire is issued. Code 1887, § 4018 [2 Code 1904, p. 
2115], as amended Acts 1903-04, p. 882, c. 553, and section 4019 et seq.. 
Code 1887 [2 Code 1904, p. 2115], regulate the procédure for ob- 
taining the jury. When sixteen veniremen hâve been obtained, the 
next step is to arraign the défendant. In some states it is held that 
a défendant may waive this formality. And I am inclined to think that 
it may be waived in any fédéral court. U. S. v. Mollay (C. C.) 31 Fed. 
19. The arraignment in this state consists merely in reading the in- 
dictment to the défendant by the clerk, and thereafter asking him if he 
is guilty or not guilty. Af'ter the arraignment the sixteen veniremen 
are sworn on voir dire "to answer truly such questions as may be pro- 
pounded," and are examined by the judge, or counsel, or both, touch- 
ing relationship to the défendant, interest, partiality, etc. 

During or immediately after- this examination either side may chal- 
lenge for cause, without restriction as to number. Such challenges are 
f orthwith tried by the court. If the panel be reduced, other veniremen 
are secured, either by issue of a further venire facias, or from the by- 
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standers, untîl a panel of sixteen free from légal objection has been 
obtained. This list is then submitted to the counsel for the défendant, 
who may strike therefrom any four names. If the défense déclines to 
strike off names, or less than four names, the procédure is regulated 
by section 4023, Code 1887 [2 Code 1904, p. 2121]. 

The twelve jurors for service having been ascertained, the clerk reads 
to the jury the indictment, swears the jury, and delivers to them a 
charge advising them of the punishment they may iniîict. A form, 
which has been in gênerai use in this state in murder trials, reads as 
follows : 

"Charge to Jury, Glven by the Clerk. 

"You are to Inquire whether the prlsoner be guilty or not guilty as charged 
in the Indictment. 

"If you find him guilty, you are then further to inquire whether It be mur- 
der in the flrst or in the second degree. 

"If you find him guilty of murder in the flrst degree, say so and no more ; 
the law fixes the punishment. 

"But If you find him guilty of murder in the second degree, say that; and 
then you are to ascertain the term of his Imprisonment in the penitentlary, 
so as such term be not less than 5 nor more than 18 years. 

"If you find him not guilty either of murder in the flrst or second degree, 
you may flnd him guilty of voluntary manslaughter, and, if so, then you are 
further to ascertain the term of his imprisonment in the penltentiary, so 
that such term be not less than 1 nor more than 5 years. 

"Not finding him guilty of murder in the flrst or second degree or of vol- 
untary manslaughter, you may yet find him guilty of involuntary manslaugh- 
ter. 

"Ând if you flnd him guilty only of Involuntary manslaughter, you may im- 
pose a fine of not less than $5, or you may Imprison him In jail, in your discré- 
tion, or you may impose both fine and imprisonment in jall. 

"Or failing to flnd him guilty either of murder in the flrst of second degree 
or of voluntary or involuntary manslaughter, you may yet flnd Mm guilty 
of an assault, and for the assault impose on him a fine not less than $5.00, 
or you may both imprison him In jail and fine him, the term of imprisonment 
to be as you may détermine. 

"If you find him not guilty, say so and no more." 

Challenges. 

It was held in Georgia v. O'Grady, Fed. Cas. No. 5,352, 3 Woods, 
496, 24 Int. Rev. Rec. 5, that the number of peremptory challenges is 
govemed by the fédéral and not by the state law. I find no other au- 
thority to this effect, except that the above case is followed in 18 Ency. 
PI. & Pr. p. 184. The fédéral statute (Rev. St. § 819 [U.S. Comp. St. 
1901, p. 629]), in so far as it relates to challenges in capital and other 
felony cases, clearly applies only in cases in which the United States is 
the prosecutor. The remainder of the section may possibly apply in 
misdemeanor cases ; but I incline to the view that the right of challenge 
is to be regarded as a substantive right, govemed by the state law. 

Competency of Witnesses. 

It has been held that in criminal trials in the fédéral courts the com- 
petency of witnesses is govemed, except so far as changed by fédéral 
statutes, by the rules of the common law in force in the state where 
the trial is held, in 1789. U. S. v. Reid, 12 How. 361, 13 L. Ed. 1023 
Graves v. U. S., 150 U. S. 120, 14 Sup. Ct. 40, 37 L. Ed. 1021 
U. S. V. Jones (D. C.) 32 Fed. 569 ; U. S. v. Logan (C. C.) 45 Fed. 872 
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Logan V. U. S., 144 U. S. 363, 12 Sup. Ct. 617, 36 L.Ed. 429. Thèse 
were cases in which tfie défendants were tried for offenses against the 
United States. In the class of cases now under discussion the com- 
petency of witnesses should, I think, be governed by the présent state 
law. Consequently the comparatively récent Virginia statute, allow- 
ing a wife to testify in behalf of her husband, for instance, would in a 
removal case be followed. 

Directing Verdict. 

Where the issue of fact as to the jurisdiction has been submitted to 
the jury, I entertain no doubt of the right of the judge, in a proper case, 
to direct the jury to find a verdict on this issue either way. So, too, on 
the issue of guilty or not guilty, I am of opinion that the court can 
direct a verdict of not guilty. The power to direct verdicts is one of 
the inhérent powers of the fédéral courts, most frequently used to pre- 
vent waste of their much-demanded-time, which is not necessarily sur- 
rendered simply because an offense against the state is being tried. Ail 
the reasons for the exercise of this power in other cases applv in thèse 
removed cases. 

Coniinement of the Jury. 

In felony trials in the courts of this state, where the punishment 
may be death or confinement in the penitentiary for 10 years or more, 
it is a fixed rule of law that the jury must during the recesses of the 
court be kept separate, under the charge of the sheriff. Philip's Case, 
19 Grat. 485, 540, and cases infra. The jury and the ofRcers are board- 
ed and lodged at some convenient house, and the officers are sworn not 
to speak to the jurors, nor to allow any one else to speak to them, rela- 
tive to the trial. Barnes' Case, 92 Va. 806, 23 S. E. 784. It is not 
necessary to thus confine the jury until they hâve been sworn to try 
the issue (Tooel's Case, 11 Leigh, 714 ; Epes' Case, 5 Grat. 681 ; Curtis 
V. Com., 87 Va. 595, 13 S. E. 73), nor until some évidence has been intro- 
duced (Martin v. Com., 2 Leigh, 746 [807]). But when adjourned, 
after having been sworn and after having heard some évidence, it is 
réversible error if they be not confined. And the record must afiirm- 
atively show the fact, though it need not show that the bailiff was sworn. 
Barnes' Case, 92 Va. 794, 23 S. E. 784. This is, I think, not a mère 
matter of procédure, but a right of the parties, which must be allowed 
in trials removed to the Circuit Court under section 643. While I re- 
gard the practice of confining the jury as a relie of the Dark Ages, 
entailing frequently great and unnecessary hardship on the jurors, yet 
it is a rule of the state law which should be followed until the Législa- 
ture sees fit to abolish it. 

In the book of "Instructions to United States Marshals, Attorneys, 
Clerks, and Commissioners : January 1, 1899," issued by the Depart- 
ment of Justice, at page 97, § 639, it is said : 

"Meals and loaglng for jurors, and balUffs In charge of Jurors, can only 
be allowed in government cases and when ordered by the court The de- 
partment has recel ved numerous inquirles from marshals asklng what they 
shall do In cases where the court orders them to furnish meals to jurors in 
cases to whîch the United States is not a party. The department cannôt 
authorize such payments, as there is no avallable appropriation from which 
they may be made." 
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See, also, Edition of 1904, § 871. The marshal is the flisbursing 
ofRcer of the government. Usually he makes ail disbursements at his 
own risk. With the single exception, so far as I am' advised, of the 
fées of jurors and witnesses in cases in which the United States is a 
party (section 855, Rev. St. [U. S. Comp. St. 1901, p. 657]), the court 
has no power to authorize, and consequently none to direct, disburse- 
ments by the marshal. In view of the awkward dilemma hère present- 
ed, the only course that présents itself is to hâve the marshal ask the 
attorney gênerai for advance authority to cover the cost of meals and 
lodgings of jurors and bailiffs in ail necessary cases removed under sec- 
tion 643. I think such authority is never refused, notwithstanding the 
foregoing dictum in the book of instructions. 

If State Authorities Refuse to Prosecute. 

In State v. Emerson (C. C.) 8 Fed. 411, the state officiais refused to 
prosecute. The court had the jury sworn, and directed a verdict of 
not guilty. This seems to me to be the proper course to pursue in such 
cases. The offense alleged is one against the state laws, to be prose- 
cuted by the state authorities, and defended by the United States attor- 
ney. If, after reasonable opportunity to prosecute, the state officers 
décline or fail so to do, it is clear that the défendant should not be left 
under the charge without trial. And since there is no prosecutor, the 
proper course is to direct a verdict of acquittai. 

Costs. 

As heretofore observed, the fédéral court has no authority to order 
the payment of witness fées except in cases in which the fédéral gov- 
ernment is a party. Consequently the court cannot make any order as 
to the payment of the witnesses for either side. In many cases, under 
spécial authority from the department of justice, the marshal pays the 
witnesses of the défendant. This authority is seldom withheld. In 
rare instances like authority has been given the marshal to pay the 
witnesses summoned for the state, though I fail to see why the state 
should not herself in the first instance pay her costs in thèse removed 
prosecutions. 

Execution of Sentence. 

Inasmuch as the défendant is prosecuted for an offense against the 
state law, it follows, in cases of conviction, that the state should exécute 
the sentence. If the verdict and sentence be that the défendant be 
hanged, the order should direct that he be delivered to the sheriff of 
the county from which the case came for exécution of sentence. If the 
sentence be imprisonment, the order should direct the marshal to de- 
liver the défendant to the sheriff for transportation to jail or the state 
penitentiary, as the case may be. If the state authorities décline to receive 
the convict, an order should be made directing the marshal to liberate 
him. I perceive no reason why the fédéral government should exécute 
such sentences. 

If the jury merely imposes a fine on the défendant, and it is not paid, 
he should, I think, be delivered to the sheriff of the proper county. If 
the fine should be forthwith paid by the défendant, I think the clerk 
of this court should receive it, and pay the sum to the clerk of the court 
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from which the prosecutîott was removed ; reserving, however, so much 
of the sum as represents the costs in the fédéral court, if the costs be 
adjudged against the défendant. 

The following authorities may be advantageously consulted concern- 
ing the questions hereinabove considered : Tennessee v. Davis, 100 U. 
S. 257, 25 L. Ed. 648 ; Davis v. South Carolina, 107 U. S. 597, 37 L. Ed. 
574; Virginia v. Paul, 146 U. S. 107, 13 Sup. Ct. 536, 37 L. Ed. 386; 
Chic. R. Co. v. Ohle, 117 U. S. 123, 6 Sup. Ct. 633, 29 L. Ed. 837 ; 
Carson v. Dunham, 121 U. S. 431, 7 Sup. Ct. 1030, 30 L. Ed. 992 ; 
Kansas City R. Co. v. Daughtry, 138 U. S. 303, 11 Sup. Ct. 306, 34 L. 
Ed. 963 ; Abranches v. Schell, Fed. Cas. No. 31, 4 Blatchf. 356 ; Den- 
nistoun V. Draper, Fed. Cas. No. 3,804, 5 Blatchf. 336; Findley v. 
Satterfield, Fed. Cas. No. 4,792, 3 Woods, 504; Fisk v. Union Pac. 
R. Co., Fed. Cas. No. 4,837, 6 Blatchf. 362 ; Calvin v. Boutwell, Fed. 
Cas. No. 5,307, 9 Blatchf. 470; Georgia v. O'Grady, Fed. Cas. No. 
5,352, 3 Woods, 496, 24 Int. Rev. Rec. 5 ; Murray v. Patrie, Fed. Cas. 
No. 9,967, 5 Blatchf. 343; State v. Port (C. C.) 3 Fed. 117; Hoyt v. 
Wright (C. C.) 4 Fed. 168; Mackaye v. Mallory (C. C.) 6 Fed. 750, 
751; Georgia v. Bolton (C. C.) 11 Fed. 217; Eaton v. Calhoun (C. C.) 
15 Fed. 155; Gribble v. Pioneer Co. (C. C) 15 Fed. 689; State v. 
Fletcher (C. C.) 22 Fed. 776 ; Clarkhuff v. Wisc. R. Co. (C. C.) 26 
Fed. 465; Kessinger v. Hinkhouse (C. C.) 37 Fed. 884; Smith v. 
Chic. R. Co. (C. C.) 30 Fed. 722 ; Anderson v. Appleton (C. C.) 32 Fed. 
857; Impérial Co. v. Wyman (C. C.) 38 Fed. 574, 3 L,. R. A. 503; 
North Carolina v. Kirkpatrick (C. C.) 42 Fed. 689 ; Curnow v. Phœnix 
Co. (C, C.) 44 Fed. 305; Goodnow v. Litchfield (C. C.) 47 Fed. 754; 
State v. Sullivan (C. C.) 50 Fed. 593 ; Carico v. Wilmore (D. C.) 51 
Fed. 196, 200; Com. v. Bingham (C. C.) 88 Fed, 561; 18 Ency. PL 
& Pr. 181, 372, et seq. 



HONEYMAN v. COLORADO FUEL & IRON CO. 
(Circuit Court, E. D. New York. November 14, 1904.) 

1. FOBEIGN COBPOBATIONS— VALIDITT OF SERVICE UNDEB NEW YoEK LAW. 

A plalntiff exercised due diligence to obtain service of summons and 
complaint on the officers of a forelgn corporation défendant, so as to au- 
thorize service on a director under the laws of New York, where before 
making service on the director he called at the office of the secretary, 
and was told by the clerk in charge that neither the secretary nor any 
other offlcer of the company was within the state, and was given by 
such clerk the names of résident directors on whom the service might 
be made. 

2. Same— DoiNG Business in State— Meetings or Dibectors. 

Where a corporation Incorporated In another state, where the business 
for which It was organlzed Is carried on, has no office in New York, ex- 
cept for the registratlon of transfers of stock, the facts that its direc- 
tors hâve met there, as permltted by a by-Iaw, at the office of one of 
their number, and that it keeps a banic account there, do not constitute 

fl. Service of process on forelgn corporations, see note to Bldred v. Pal- 
ace Car Co., 45 C. C. A. 3. 

% 2. Foreign corporations doing business in state, see note to Wagner t. 
J, & G. Meakin, Limited, 33 C. C. A. 585. 
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a doing of business In the state which renders It subject to suit therein ; 
It not being shown what business was transacted at the New York meet- 
ings, nor bow long since any such meeting was held. 

On Motion to Set Aside Service. 

Frédéric B. McNish, for complainant. 

Howland, Murray & Prentice (Henry E. Howland and Samuel Un- 
termyer, of counsel), for défendant. 

THOMAS, District Judge. The complainant, residing in the city 
of New York, on October 11, 1904, caused the summons, with the com- 
plaint, in an action begun in the Suprême Court of the state of New 
York, to be served on Edwin Hawley, residing and being in said state, 
and who was at the time a director of the Colorado Fuel & Iron Com- 
pany, a corporation organized under the laws of Colorado. The de- 
fendant removed the action to this court, and now moves to set aside 
the service upon the ground (1) That service upon Hawley, director, was 
void, as due diligence is not shown to hâve been used to serve either 
Cary, the assistant secretary, or Prentice, the vice président, of the de- 
fendant, both residing and having severally a place of business in the 
city of New York ; (3) that the défendant was not at the time of such 
service doing business within the state. 

Complainant's solicitor déposes that he — 

"Called at the office of Cary, and was Informed by the clerk In charge that 
ail of the offlcers of the sald défendant company were wlthout the state of 
New York; that déponent informed said clerk that he had a summons to 
serve upon the sald corporation, and was informed by said clerk that it 
would be impossible for such service to be made, and said clerk gave déponent 
the names of several dlreetors who eould be found In the city of New York, 
upon whom such process mlght be served." 

The défendant meets this only by showing by the évidence of Cary 
that at the time he was within the state of New York, and — 

"Continuously remalned at the sald office on every business day during al! 
business hours, except between July 22 and August 8, 1904; that he bas not 
refused to see any person calllng at the office, or denied admission to any one 
desiring to serve process on him, nor bas this officiai evaded service of process 
In any way whatever ; and that at any time during the year last past, except 
for the period of two weeks, above mentioned, process might bave been 
served upon this afflant at hls office aforesald within business hours." 

This déniai does not meet the plaintiff's statement that he called at 
Cary's office, and was informed by the clerk that no offîcers were with- 
in the state, that the summons could not be served, and gave him the 
names of directors. The complainant was at the disposition of the 
person found on duty in Cary's ofRce, and was authorized to adopt and 
to act upon statements received, as he did by finding and serving upon 
Hawley. 

The next question is whether défendant was at the time doing busi- 
ness in the state of New York. The complainant urges that it was so 
doing business, because (1) it had in the city of New York an office, 
officer, and facilities for registering stock; (2) it kept a bank account 
in New York ; (3) the directors met in New York for the performance 
133 F.— 7 
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of duties ; (4) certain transactions relating to capital were in progress 
in such state. 

In 1896 the Central Trust Company of New York filed a bill ag-ainst 
the Colorado Fuel & Iron Company in the Circuit Court of the United 
States for the Southern District of New York, and service of process 
was made upon defendant's président in the city of New York. Upon 
motion to set aside the service, it appeared that the company had no 
office in New York, although the contrary was alleged, except for the 
registration of the transfers of stock, and that it had a bank account in 
the city, upon which checks were drawn by officers out of the state. 
It was shown by défendant that its directors never met in this state, and 
that it did no business in the state, other than above stated. Judge 
Lacombe set aside the service. That ruling must be adopted, so far 
as it applies to the facts now présent. The directors Sometimes meet 
in New York, although ail save two réside in Colorado. The président 
of the défendant gives évidence : 

"That the directors of sald Colorado Fuel & Iron Company sometimes meet 
in New York City for Personal convenlence, under a by-law which was origin- 
ally adopted when the company had a gênerai ofBce in New Yorlc, several 
years ago. That the place of meeting of sald board Is a private office of a 
member of the board, and that ail the officers of said company réside In Colo- 
rado, except one vice président, who résides In New York City, and Is a mem- 
ber of the board of directors beeause he frequently acts as advising counsel." 

The complainant, Honeyman, gives évidence : 

"That déponent Is Informed and believes that a large majority of the di- 
rectors of the said défendant company réside at the city of New York. That 
déponent knows that many meetings of the said board of directors are had 
in the city of New York, and believes that practically ail the meetings of the 
sald directors are had In the city of New York." 

Complainant's attorney, McNish, states: 

"That a large majorlty of the directors of the sald défendant corporation 
réside in or near the city of New York, and that practically ail of the meet- 
ings of the board of directors of the said défendant corporation are held 
wlthln the city, county, and state of New York." 

The évidence of McNish is upon information and belief. No wit- 
ness States from actual knowledge what business was transacted at such 
meetings, and, in the absence of spécifie évidence, the court cannot con- 
jecture whether the business was of such a nature as to nécessita te the 
conclusion that;the défendant was doing business in the state at the tjme 
the service was made upon- Mr. Hawley. When did the board of di- 
rectors last meet in New York? Was it a day or a week or a year or 
years previous to the service of the summons upon the director ? What 
was the subject of their délibérations at such last meeting? Was any 
resolution then passed, and, if so, what was its subject, and could it be 
held to involve the transaction of business in the state of New York? 
Thèse and other importanti questions are not answered. The mère 
fact that the directors occasionally meet in New York, without further 
advice as to what action was taken, gives no information upon which a 
conclusion can be predicated that the corporation was doing business in 
the state of New York. In the case of People v. Equitable Trust Co., 
96 N. Y. 387, Judge Earl, expressly stating that the question did not 



HONETMANV. COLOBADO FTTEL & IBON 00. 99 

arise, made the following suggestion concerning the meaning of the 
words "doing business in this state" : 

"Does It mean oceaslonal or Incldental corporate business, or continuous 
business substantlally through the year? Does a corporation that keeps an 
office in this state m'erely for the record and transfer of Its stock, whlle It 
does the business for which it was chartered elsewliere, do its corporate busi- 
ness within this state, within the meaning of the statute? Does a corporation 
which bas an office in this state, from which Its officers give some directions 
for the management of its corporate business, ail of which is done, elsewhere, 
carry on its corporate business in this state, any more than an Indlvldual 
earries on hls business in this state who is engaged in the business of build- 
ing a rallroad in another state, over which he exercises some control by cor- 
respondence from his home hereî" 

In People v. Hom Silver Mining Co., 105 N. Y. 76, 11 N. E. 155, 
Judge Earl again says : 

"We cannot construe the words 'doing business in this state' to mean the 
whole business of the corporation within this state; and whlle we are not 
prepared to hold that an oceaslonal business transaction — that keeping an 
office where meetings of the directors are held, transfer books kept, dlvldends 
declared and pald, and other business merely Incidental to the regular busi- 
ness of the corporation Is done — would bring a corporation within this act, 
yet when, as in this case, ail thèse things are done, and in addition thereto 
a substantial part of the regular business of the corporation is carrled on 
hère, then we are unable to say that the corporation is not brought within 
the act, as one 'doing business in this state.' " 

In People ex rel. Dives-Pelican Co. v. Feitner (First Dept., 1902) 77 
App. Div. 189, 78 N. Y. Supp. 1017, the court said : 

"This corporation was not doing business in the state of New York In the 
sensé in which that term is used in the statute. The f act that it had an office 
hère, and was authorized to do business, did not make It 'doing business.' 
The office which it had hère was used simply for the purpose of enabllng the 
directors to meet in It and déclare dlvldends upon its preferred stock, and the 
cash on hand and money in bank are for the purpose of paylng such dlvldends 
when declared. This Is ail the business it dld in the state of New York, and 
this clearly did not brIng it within the statutes making it liable to taxation." 

The complainant further allèges that the company is doing business 
in New York, and présents papers relating to a funding plan. The 
funding plan seems to be a matter in the hands of a committee of cred- 
itors for effecting "some plan whereby the properties of the company 
and the properties bought by Mr. Cary may be reassembled under a 
common ownership, and ail the properties be preserved and worked 
together as an entirety" ; and the plan also involves issuing new bonds 
and retiring existing bonds, etc. It would appear that at some time the 
property had been conveyed by the défendant to Mr. Cary. The fact 
that it was conveyed to Cary some time previous to the service of the 
summons does not show that at the time the service was made the cor- 
poration was doing business in the state, and certainly the undertaking 
of the committee to bring in the outstanding securities and subject them 
to the plan is not of itself "doing business in this state" on the part of 
the corporation, although the corporation is privy to the arrangement, 
bas consented to carry it out, and will do what is necessary to carry it 
out when the plan is ready for final consummation. But what presump- 
tion is there that it will do any act in the state of New York? The 
litigation proposed in the suit at bar obviously relates to the capital of 
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the corporation, and its relation to its bondholders and credîtors. Such 
a litigatîon properly should be conducted under the sovereignty that 
authorized the corporation, or directly or impliedly permits it to do 
business within its borders, and where such business, in real substance, 
is donc. It is very évident that the actual business for which the cor- 
poration was organized, and which it usually carries on, is not to the 
slightest extent done in the state of New York. 
It follows from thèse views that the motion should be granted. 



In re ROYOB DRY GOODS 00. 
(District Court, W. D. Missouri. November 7, 1904.) 

1. BANKEUPTCT — CONTESTED ClAIM — SUFFICIENCT OF OBJECTIONS FiLED. 

Objections to a clalm' flled agalnst the estate of a bankrupt should be 
In wrlting, and sulRciently spécifie to indicate to the clalmant the nature 
and character thereof, but no partlcular f orm Is prescribed ; and, where 
they hâve been treated on the hearing before the référée as sufficlently 
spécifie to ralse certain défenses, on which évidence has been taken with- 
out objection, the court, on subséquent objection, may properly permit 
thelr amendment to conform to the évidence. 

2. Sahb — Revikw of Refeeee's Décision — Findings or Faot. 

The flndlngs of a référée on questions of fact, made on conflicting évi- 
dence, will not be disturbéd by the court on review where they are 
reasonably eupported by compétent évidence. 

3. Same — CtAiM OF Stookholdee against Bankrttpt Coeporation — Set-Off. 

Under the established law of Missouri, which permits a subscriber to 
the stock of a corporation to pay his subserlptlon in property other than 
money, provlded it is of the reasonable value of the subseription, but 
makes him subjeet to strict Inqulry as to such value, and liable for any 
unreasônable dlscrepancy, a trustée for a bankrupt corporation may in- 
terpose as a set-ofC to the clalm' of a stockholder a clalm against hlm for 
the différence between the value of the property turned over by hlm in 
payment for his stock and the nominal value of the stock ; and the court, 
in the Interest of creditors, wlU scrutinlze with care the Integrity and 
falrness of the transaction. 

4. Same — Claim by Président of Corporation — Pbopebtt Unaocounted 

roE. 

The président and active manager of a mercantile corporation within 
a few months prlor to Its bankruptey made a number of statements of its 
assets and liabllltles to wholesale houses as a basis for crédit, and on 
which he obtained goods for the corporation on crédit, which were not 
pald for. There was a dlscrepancy between the Invoice value of the 
goods on band as represented In such statements and those on hand at 
the time of bankruptey, and otherwlse accounted for, of at least $25,000. 
Such président filed a clalm against the estate for over $6,000. Held 
that, as against him, the représentations made In his statements must 
be taken as true, and, the assets being In his contre! as managing offlcer, 
he was not entitled to share in the estate with other creditors until they 
were surrendered or satlsfactorlly accounted for. 

In Bankruptey. On review of décision of référée. 

Karnes, New & Krauthoff, for trustée. 
Wollman, Solornon & Cooper, for W. K. Royce. 

If 2. Appeal and review In bankruptey cases, see note to In re Eggert, 43 C. 
C. A. 9. 

See Appeal and Error, vol. 3, Cent. Dlg. § 4008. 
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PHIL/IPS, District Judge. W. K. Royce, a stockholder in and prés- 
ident of the Royce Dry Goods Company, a corporation, presented to 
the référée in bankruptcy of said estate for allowance a claim for the 
sum of $6,480.74, alleged to be for moneys loaned, for rent of build- 
ing used by the bankrupt, and for services rendered the bankrupt. On 
objection made thereto by the trustée in bankruptcy, the référée disal- 
lowed this claim ; and,* on pétition of the claimant, the questions in- 
volved hâve been certified to this court for review. 

In the exceptions taken on the hearing before the court, counsel for 
the claimant made question of the sufFiciency of the objections filed 
by the trustée to the allowance of this claim. After notice to claimant's 
counsel, the court allowed thèse objections to be amended by amplify- 
ing the spécifications. The bankrupt act of July 1, 1898, c. 641, § 
57f, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443], provides that "ob- 
jections to claims shall be heard and determined as soon as the con- 
venience of the court and the best interests of the estâtes and the 
claimants will permit." There is nothing in the act or the rules in 
bankruptcy directing the form of such objections. They should be 
in writing, and the spécifications doubtless should be sufficiently ex- 
plicit to indicate to the claimant the nature and character thereof. 
The written objections first interposed by the trustée to the claim in 
question are about as spécifie as the claim presented, which merely 
States that the aggregate sum, $6,480.74, is "for money loaned to the 
bankrupt, for rent for building used by the bankrupt, for services ren- 
dered to bankrupt." The objections on which the hearing was had and 
the case turns were "that said bankrupt is not indebted to W. K. Royce 
in the amount named or in any other amount ; that said W. K. R«iyce, 
as président of said bankrupt company, has failed to account for assets 
of said company." Both the parties, in taking the testimony before the 
référée, seem to hâve proceeded upon the assumption that the objec- 
tions were broad enough to go into the question of fact and law as to 
whether or not the claimant, as a stockholder in the bankrupt concern, 
had fully paid for the amount of his stock ; and, second, as to whether 
or not at the time of the f allure of the corporation the claimant, as 
président and active manager of the corporation, had failed to account 
for a large amount of the assets of the corporation, largely in excess 
of the amount of his claim. Evidence was also introduced, in the form 
of dépositions taken in St. Louis in behalf of the trustée in bankruptcy, 
tending to show that at various times during the year 1903, and up to 
within a short time prior to the suspension of business by the Royce 
Dry Goods Company on account of insolvency, the claimant, as prési- 
dent and active manager of the company, made statements to creditors 
of the concern as to the financial condition from time to time of the 
company, and the amount of assets on hand, and debts owing by it to 
various creditors ; also tending to show that, on the faith of the truth 
of thèse représentations and statements, some of the creditors who hâve 
proved up claims against the estate in bankruptcy extended to the com- 
pany crédit in the sale of additional goods to it. There was no ob- 
jection made on behalf of claimant on the hearing before the référée 
in respect of the évidence on the issue as to whether or not the claim- 
ant was indebted to the corporation on account of stock subscribed by 
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him to its capital, and as to the amount o£ property in his possession or 
control as président and active manager a short time before the failure. 
The amended speciiications introduced no new matter into the contro- 
versy not inquired of before the référée, and the amended spécifications 
are but conformable to the proofs before the référée, and which were 
fully discussed before and determined by him. It would be perfectly 
compétent for this court to re-refer the matter back to the référée, vvith 
directions to require the objections to be made more spécifie, and to re- 
ceive further évidence if justice demanded it. Section 2, subsec. 10, of 
the bankrupt act of July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 
1901, p. 3431], authorizes the court to "consider and confirm, modify 
or overrule, or return with instructions for further proceedings, records 
and findings certified to them by référées." Section 954, Rev. St. U. 
S. [U. S. Comp. St. 1901, p. 696], déclares that: 

"No summons, writ, déclaration," etc., "Judgment, or other proceedings In 
civil causes, in any court of the United States, shall be abated, arrested, 
* * • or reveraed for any defect or want of form ; but tlie court * * * 
may at any time permit éitlier of the parties to amend any defect in the 
process or pleadlngs, upon such conditions as it shall, In Its discrétion and by 
its rules, prescribe." 

Conformably to the spirit of this statute, the courts hâve always been 
and should bé libéral in the allowance of any form of pleading to meet 
the ends of justice and prevent mère technical objections, to dcfeat jus- 
tice. 

In view of the fact that claimant's counsel contended, in opposition 
to thèse amended spécifications of objections, that he did not go fully 
into the question presented by the dépositions of creditors tending to 
show that they had extended crédit on the faith of représentations and 
statements made by this claimant as to the financial condition of the 
concern, and the amount of assets on hand, as he did not deem such 
matter in issue under the objections, notwithstanding the fact it ap- 
pears that the claimant was represented at the taking of said dépositions 
by counsel and cross-examined the déponents, and notwithstanding the 
fact that on the hearing before the référée, which extended over a long 
period of time, this claimant was interrogated and testified in respect 
of some of thèse daims and représentations made by him, the court, in 
a spirit of large liberality, accorded to the claimant the right to intro- 
duce further évidence touching the alleged représentations made to said 
creditors, and whether or not any purchases of goods were subsequently 
made by him upon the faith of the truth of such représentations, which 
additional testimony on behalf of the claimant has been introduced. 

The référée has found that the sum claimed by W. K. Royce against 
the bankrupt estate is correct. The claim, therefore, should be allowed, 
unless the objections thereto are valid. 

The first controversy is as to the contention of the trustée in bank- 
ruptcy that the claimant is indebted to the bankrupt corporation on ac- 
count of stock subscribed by him to its capital. Section 68a of the 
bankrupt act of July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, 
p. 3450] provides that: 

"In ail cases of mutual debts or mutual crédits between the estate of a 
bankrupt and a créditer the aecount shall be stated and one debt shall be set 
ofif against the other, and the balance only shall be allowed or paid." 
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If, therefore, W. K. Royce, at the time he présentée! his daim for 
allowance, was indebted to the bankrupt corporation, that debt was 
an asset of the estate, and it was the duty of the trustée to interpose 
the same as a set-off or counterclaim. 

The référée has found that the capital stock of this concern was 
$60,000, of which amount the claimant subscribed $32,000, which he 
had undertaken to pay by turning into the company différent lots of 
goods and merchandise, which, in their reasonable value, fell short of 
the payment of this stock to the extent of $5,000. The conclusions 
reached by the référée on such questions of fact should not be disturbed 
by the court, on review, except for most cogent reasons, such as where 
there is no évidence to support the findings, or the findings are so con- 
trary to the weight of évidence as to render them palpably unfair and 
unjust. Any other rule would plague the court with sitting as in a 
trial de novo in the vast multitude of claims passed on by the référée. 
The burden of this work of review in this district is becoming almost 
insupportable. It occupies much of the time of the court, with rec- 
ords of testimony running into hundreds of pages. It is so easy and 
inexpensive for defeated counsel to hâve the cases certified to the court 
for review that the per cent, of them is far in excess of the merits or 
importance of the questions involved. Where such questions involve 
the conclusions reached by the référée on matters of évidence, as in the 
case of a master, the court will abide by that conclusion, where it is 
reasonably supported by compétent évidence, and the référée has drawn 
his conclusions from a conflict of évidence. 

The évidence in this case shows that the entire capital stock of this 
corporation was attempted to be paid up by W. K. Royce and his two 
sons and Morton Wollman, as stockholders, by turning into the cor- 
poration stocks of goods representing the respective amounts of their 
shares. It is the established rule of law in this state that subscriptions 
to the capital stock of a business corporation of the state may be paid 
for by transferring to the corporation property other than money, of 
the reasonable value of the subscription. But the subscriber is held to 
strict inquiry as to any unreasonable disproportion between the valua- 
tion placed by him on the property conveyed and its actual value. Van 
Cleve et al. v. Berkey et al., 143 Mo. 109, 44 S. W. 743, 42 L. R. A. 
593 ; Steam Stone Cutter Co. v. Scott et al., 157 Mo. 520, 57 S. W. 
1076 ; McClure v. Paducah Iron Co., 90 Mo. App. 568, 578. As said 
by the Court of Appeals in National Tubeworks v. Gilfillan, 134 N. Y. 
302, 26 N. E. 538: 

"The fraud Is consummated by the Issue of Its stock as full-pald stock 
which has not been fully paid, and it does not dépend on any fraudulent in- 
tent, other than that which is evinced by the act of knowlngly issuing stock 
for property in an amount in excess of Its value," 

This rule is stated in Thompson on Corporations, § 1621, approved 
in Boulton Carbon Co. v. Mills, 78 lowa, 460, 43 N. W. 290, 5 h. R. A. 
649, cited approvingly in McClure v. Paducah Iron Co., supra, as fol- 
lows: 

"If there is any meaning at ail In the proposition that subscribers to the 
shares of a corporation must pay for them either in money or in money's 
worth, and if this principle has any substance at ail when appealed to for 



104 133 FEDERAL REPORTEE. 

the protection of those who hâve glven crédit to the corporation, It must 
follow thftt where property Is turned In to the corporation In payment of its 
shares, under whatever schenie, at an overvaluation, to the bnowledge of the 
contractlng parties, thls wUl be évidence of fraud, such as will render the 
shareholders liable to make good to creditors of the corporation the différence 
between the par value of the sharea and the real value at whlch the property 
was turned In." 

In other words, as the declared policy of this state is to require abso- 
lute payment by stockholders, so that they shall represent to the cred- 
itors an actual asset, and the temptation is great among stockholders to 
put a fictitious or exaggerated value, like an old and abused stock of 
goods substituted for a money payment for stock by the incorporators, 
the courts will scrutinize with care the integrity and fairness of such 
payments, in favor of the creditors of the corporation. 

There is in the record in this case évidence from which the référée 
was not unreasonably warranted in drawing the inference that W. K. 
Royce had placed an unreasonably exaggerated value on the stock of 
goods turned in to the corporation in payment of his subscription. The 
witness, Lee Dunlap, well known to the référée, came into this corpora- 
tion as a stockholder after its organization. The corporation began 
business on the 19th day of May, 1903. In two weeks thereafter, about 
the Ist of June, when the intermediate purchases of goods probably 
exceeded the sales, an inventory of the goods was taken at cost price, 
which showed a shortage, according to the testimony of this witness, 
of $10,000. When regard is had to the fact that the goods contributed 
by the claimant came from stores which he had for many years been 
conducting, it may well be concluded that many of them were old and 
worn. So, if the inventory showed a shortage of $10,000 of the valu- 
ation placed on the entire stock transferred to the company, it dis- 
closes a discrepancy inconsistent with business integrity and fair deal- 
ing, not only as to the subséquent incoming stockholder, but as to the 
subséquent creditors. It is true, as contended by claimant's counsel, 
that Dunlap's testimony did not fix this loss, in the estimation, spécifie - 
ally upon the particular goods transferred to the company by the claim- 
ant, but upon the stock in mass. In the absence of any reliable proof 
on the part of the claimant that his proportion of the goods contributed 
were comparatively better than those of the other contributors, the 
inference was not unreasonably made by the référée that ail were alike 
derelict. Moreover, the testimony of Dunlap is that the claimant rec- 
ognized and acquiesced in the correctness of the inventory, by then and 
there agreeing to make g'ood his proportion of the shortage, which he 
never did. The référée, who knew, saw, and heard the witnesses, 
credited Dunlap's statement, and I will not weigh the évidence. The 
relative apportionment of this shortage among the stockholders who put 
in goods allots to the share of the claimant $5,333.33. The référée fixed 
it in round numbers at $5,000. Treating this finding as a set-off, the 
référée should hâve allowed to the claimant the différence between 
$5,000 and the sum of $6,480.74 claimed by him. But the référée went 
further, and found that the claimant, who was président and active 
manager of the corporation, in charge of its affairs, during the year 
1903, beginning in February, and on the 30th of November, 1903, 
within one month of the time the corporation ceased to be a going con- 
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cern and made an assignment, repeatedly made statements to the whole- 
sale merchants from wham he was buying goods for the company as to 
the financial condition of the concern, and the amount of assets on hand 
at différent periods, above the liabilities. Thèse statements, beginning 
in the early part of 1903, and extending up to the 30th day of Novem- 
ber, 1903, represented the amount of the assets on hand sometimes as 
high as $110,000. On the 30th of November, 1903, the amount rep- 
resented to be on hand was $97,670 ; and, after allowing the debts of 
the estate owing by the concern, there should hâve been on hand at 
thèse différent periods not less than $60,000 assets, above ail liabilities. 
It is to be conceded that, in the case of some of thèse creditors who 
furnished goods to the concern in 1903, the statements were made after 
the goods were furnished, and therefore it cannot be said that they 
were furnished upon the faith of the truth of such statements. But 
this évidence was and is compétent as statements made by the président 
and active manager of the company as to the amount of assets which 
should hâve been on hand at the time of the failure of the bankrupt 
concern. In the case of at least two, if not more, of thèse creditors, the 
évidence shows beyond question that the company obtained crédit, and 
the goods were sold to it on crédit, on the faith of the truth of such 
représentations. In the case of the Ferguson-McKinney Dry Goods 
Company, one of the creditors, the évidence shows that on the 3d day 
of February, 1903, the claimant made a statement to the creditman of 
said house touching his financial condition, a mémorandum of which 
was at the time taken, and is presented with the dépositions, showing 
that on the Ist day of February, 1903, the Royce Dry Goods Company 
had assets on hand amounting to $127,000, with liabilities to the extent 
of $47,000, leaving a net worth of $80,000, and that their paid-up cap- 
ital was $60,000. The foUowing questions were asked the witness: 

"Q. Why did yon want the statement? A. He wanted to buy some goods. 
Q. Did you inform Mr. Royce at that time that you wanted the statement as 
a basis of crédit? A. Yes, sir. Q. He gave It to you with that understanding — 
that it should be used as a basis of crédit? A. Yes. Q. State whether or not 
your house sold the Royce Dry Goods Company any goods after this state- 
ment was made? A. Tes, sir." 

And the évidence shows that at the time of the statement the Royce 
Dry Goods Company owed said house over $13,000. This witness also 
testified that he beheved the statements made by W. K. Royce to be cor- 
rect. 

In the case of the La Prelle Shoe Company, a créditer, as late as 
September, 1903, the claimant, in a letter to this house, represented 
that the Royce Dry Goods Company had $3 assets to every dollar of 
liability ; and as late as October 23, 1903, he represented to this house 
that he could pay two or three for every dollar he owed, and that there 
were assets at that time of $100,000 ; and after the letter of September 
17, 1903, and as a resuit of the conversation with this claimant in Octo- 
ber, 1903, crédit was extended to him by this house for a bill of goods 
amounting to $300, and that this crédit was extended upon the faith 
of the truth of his représentations. 

In the case of the Rice-Stix Dry Goods Company, the évidence shows 
that the goods were sold by it to this debtor in October, 1903, and that 



106 133 FEDEEAIi REPORTEE. 

thereupon W. K. Royce was asked for a statement respecting its con- 
dition, which was furnished, showing the cash value of the merchandise 
on hand when invoiced to be $97,670; value of real estate, $7,040; 
making in the aggregate the sum of $104,710, with liabilities at 
$33,739. After that time this house sold to the Royce Dry Goods Com- 
pany about $490 worth of goods. It is true that, in transmitting this 
financial statement by Mr. Royce, he sent a letter in which he stated 
that he made the statement not to establish crédit with the house, "as 
I hâve a well-established crédit with other good houses that I hâve 
donc business with for the last thirty years." As the statement he 
sent was on behalf of the Royce Dry Goods Company, it is ques- 
tionable whether this letter did not hâve référence to his individual 
crédit. But be this as it may, it was a statement made by him on the 
30th of November, 1903, showing $104,710 worth of property of the 
concern, and liabilities to the extent of $33,739, leaving a balance of 
assets of $70,971. The goods invoiced in January following, after the 
failure of the concern, at $49,000, and the whole sum realized by the 
trustée in bankruptcy on the sale of ail the assets was only $19,000. 
Making every reasonable allowance based on the évidence, there was 
at the time the company made its assignment, the 4th day of January, 
1904, a discrepancy between the property W. K. Royce stated in writ- 
ing to hâve been on hand November 30, 1903, of at least $35,000. 
What became of this différence? The presumption of law in such 
cases, in the absence of satisfactory explanation, is that the property 
traced to the hands of the bankrupt a short time prior to the suspension 
of business remains in his hands, and the bankrupt must answer there- 
for. In re Beuell, 100 Fed, 633 ; In re Greenberg (D. C.) 106 Fed. 
496; In re McCormick (D. C.) 97 Fed. 566; In re Mayer (D. C.) 98 
Fed. 839. Judge Sanborn, in Boyd v. Glucklich, 116 Fed. 142, 53 
C, C. A. 462, expresses the rule thus: 

"The property of the bankrupt estate traced to the récent possession or 
control of the; bankrupt Is presumed to romain there until he satisfactorily 
aecounts to the court for Its disposition or disappearance. He eannot escape 
an order for its surrender by slmply adding perjury to fraudulent concealment 
or mlsappropriatlon. It Is stlll the duty of the référée and of the court, not- 
withstandlng his oath and his testimony, if satisfled beyond a reasonable 
doubt that he bas property of the estate In his possession or under his con- 
trol, to order him to surrender it to the trustée," etc. 

The référée has found that W. K. Royce bas failed to make a satis- 
factory explanation of the disposition of this undelivered asset, and I 
perceive no sufficient ground for holding that this conclusion is un- 
supported by the évidence. This fact conceded, will the law admit 
that the président and active manager of the derelict corporation, in 
actual control of its assets, may be allowed to prove up a claim against 
the estate of $6,480.74, where there has been traced to the hands of 
the management unaccounted for assets far in excess of his demand? 
Is it any answer in law to say that such assets is the obligation of the 
légal entity, the corporation, and not of the active, managing officer? 
The artificial being, the corporation, breathes, lives, and acts by and 
through its managing ofRcers. It has no hands to hold and no pockets 
to conceal property. The actual custody and control of its assets are 
in and by its manager and director. As said in Re Alphin & Lake 
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Cotton Co. (D. C.) 131 Fed. 825-826 : "For the purpose ai informing 
the trustée or référée as to the assets of their bankrupt concern they 
[the officers] are the real parties." So it should follow that, for the 
assets intrusted to the hands cf the managing officers of the bankrupt 
concern, they are jointly and severally liable. And it should logically 
and justly follow that when such derelict officer fails to account for 
and surrender property traced to his hands in excess of his demands 
against the bankrupt corporation, his claim should be rejected. 

Without finding that the claimant obtained goods from the créditons 
of the corporation by fraudulent représentations, or discussing what 
would be the légal effect of such fact upon the rights of the claimant to 
hâve his demand allowed, it is sufficient to say that when he cornes to 
ask that he be permitted to participate in the dividends of the remaining 
assets of the insolvent estate pro rata with the creditors from whom he 
obtained the goods unpaid for, upon the faith of the truth of his state- 
ments as to the amount of the corporate assets, he should be held to the 
truth of those statements; the référée having found that at the time 
of the présentation of his claim for allowance there should hâve been, 
according to his written statement of November 30, 1903, one month 
anterior to his admitted insolvency, at least $25,000 of corporate assets 
controlled by him unaccounted for. In the marshaling of the assets 
of the bankrupt, the court, in the exercise of a jurisdiction équitable in 
its nature, should postpone the claim of such a wrongdoer, at least in 
favor of those creditors who parted with their property upon the faith 
of the truth of those représentations. He cannot now change position 
as to the truth of his statements to the préjudice of the creditors who 
acted upon the faith thereof. When this claim was presented for al- 
lowance, the wronged creditors unquestionably had the right to object 
thereto on the ground that the claimant was estopped to deny the truth 
of his représentations. If so, why may not the trustée for them? As 
said bv Judge McCormick, speaking for the Court of Appeals of the 
Fifth Circuit, in Atkins v. Wilcox, 105 Fed. 597, 44 C. C. A. 628, 53 
L. R. A. 118 : 

"By the express terras of the statute, the trustée Is selected by the creditors. 
By the clearest implication, hé represents ail the creditors, and, as such rep- 
résentative, has an interest in the just administration of the estate whlch 
belongs to the creditors. Moreover, this right is expressly recognized in the 
sixth paragraph of gênerai order in bankruptcy No. 21, which has Itself the 
force of a statute, even if not clearly fonnded on the text of the statute, 
whlch we think it is. It appears to give the trustée precedence even of the 
creditors, for the language is that 'when the trustée or any creditor shall de- 
sire the re-examination of any claim filed against the bankrupt's estate, he 
may,' " etc. 

It was therefore held that the trustée could resist a claim for a lien — 
as much so as any creditor. 

There being no question of the insufficiency of the assets to pay the 
creditors of the .estate, justice demands that this claimant shall not be 
permitted to establish his claim and participate equally with the credit- 
ors whom he has thus wronged, in the dividends, which at most will 
be very little. 

In respect of the case of In re Park (D. C.) 102 Fed. 602, in which it 
was held that it is no défense to the failure of the trustée to set apart 
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the baiikrupt's exemptions because the bankrupt has riot accounted for 
âll olhis assets, and the like, it is sufficient to say that such exempt prop- 
erty does riot pass to and vest in the trustée in bankruptcy under the 
bankrupt law. And th» bankrupt court has no power to administer 
such propérty in any event. The only power vested in the bankrupt 
court is to set aside such exempt propérty, leaving the créditer claim- 
ing that such propérty is subject to his debt to pursue his remedv in 
the State court. Lockwood v. Exchange Bank, 190 U. S. 294, 23 Sup. 
Ct. 751, 47 h. Ed. 1061. Clearly enough, therefore, the trustée is in 
no position to claim that the bankrupt should not hâve the propérty 
set aside to him, on the ground that he had not accounted for the assets 
in his hands, as the bankrupt court itself was without jurisdiction to 
administer or control this exempt propérty. Whereas, in the case at 
bar, the claimant is asking to hâve allowed against the bankrupt esta te 
a debt owing to him by the bankrupt, when he has withheld or concealed 
from the trustée in bankruptcy propérty which he had in his possession, 
or over which he had control, far in excess of the amount of his daim, 
and under a state of facts which should conclude him from denying the 
existence of such assets in his hands. 

The exceptions to the referee's findings on the whole case are over- 
ruled. 



JESSUP & MOORE PAPEB CO. v. PIPER et al. 

(Circuit Court, B. D. Pennsylvanla. November 13, 1902.) 

No. 27. 

1. Sale— Action for Nondblivekt— Matters Excusing Nonperformance. 

Défendants, who owned a colliery reaehed by a single Une of rallroad, 
contracted to dellver at the works of plalntiff, at an agreed price, a stlpu- 
lated quantlty of coal each month during a séries of montlis; the con- 
tract proridlng, howèrer, that they should not be liable for a failure to 
perform If prevented by hindranees beyond their control. During certain 
months they delivered less than the required quantity, as claimed, 
through their Inabllity to obtaln sufficient cars. Held, that they were 
excused from full performance If they were unable to obtain cars to 
enable them to fuiflll ail their contracts, and they in good faith made 
deliverles to ail customers ratably, but that they were bound to put forth 
ail reasonable and proper exertlon, and to pay any reasonable addltlonal 
expense to obtain cars, and were Uable for nonperformance if they failed 
to do so, or if they madé the shortage of cars an excuse to demand an 
Inereased price, and gave a préférence to such customers as paid it, and 
that if, after knowledge of the shortage of cars, they made addltlonal 
contracts which lessened their abllity to ship to plalntiff, they would be 
liable to that extent. 

At Law. Charge to jury. 

Richard C. Dale, for plaintiff. 
Rudolph M. Schick, for défendants. 

J. B. McPHERSON, District Judge. Gentlemen of the Jury: 
There is a question of fact in this case to be submitted to you, and I 
shall endeavor to explain it in a few words. There is no dispute be- 
tween the parties as to what the contract between them was, and there 
could be no dispute, because the contract is in writing. 
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W. H. Piper & Co., the défendants in this suit, agreed to deliver to 
the Jessup & Mcx>re Paper Company a certain quantity of coal at a given 
price — ^$1.82, 1 think it was, a ton — delivered upon the siding near their 
Works, somewhere in the neighborhood of Wilmington. They agreed 
to deliver from seventeen hundred tons a month up to — I do not think 
the amount was specified, but it was to be as called for, as I recall. 

Mr. Dale: Up to ten thousand tons. 

The Court : The maximum was ten thousand tons, but the amount 
to be delivered was, I think, not specified. 

Mr. Schick : Was to be ten thousand tons at the buyer's option. 

The Court : The amount was to be at the buyer's option, between 
seven thousand and ten thousand tons. At ail events, the précise 
amount to be delivered per month is not in dispute. The contract was 
to run from the Ist of October until the Ist of April, and the deliveries, 
of course, were to be made within that period. There was no difficulty 
about the deliveries in the month of October, and I ought to say be- 
fore I make that remark, even, that at the time the contract was made 
there was no reason that either party should anticipate a shortage in 
the supply of cars. Nothing appears in évidence to justify the de- 
fendants in anticipating that any shortage would occur. It would be 
entirely right for you to draw the inference, on the contrary, that both 
sides assumed that cars would be on hand to deliver the coal as it should 
be needed. In point of fact, in October there was no difficulty about 
it, and seventeen hundred tons were delivered to the plaintiffs at their 
mills. In November the supply of cars began to be somewhat difficult 
to obtain, although even in that month between seven and eight hun- 
dred tons were delivered. The difficulty arises hère, during the last 
four months, December, January, February, and March; and during 
those months I think the jury would be justified — the parties, indeed, 
do not seem to be in any dispute upon that subject — in finding that 
there was a shortage of cars ; that is to say, the railroad company did 
not deliver at the colliery of the défendants cars sufficient to enable them 
to f ulfill ail their contracts for delivery during those months. The ques- 
tion is how far that scarcity of cars operated to relieve the défendants 
from the obligation of this contract. As a matter of course, if the 
contract had been out and out to deliver so many tons per month within 
this specified period, the mère shortage of cars would hâve been no an- 
swer. If Messrs. Piper & Co. had undertaken to deliver, it would hâve 
been their lookout whether the cars were actually présent or not ; and, 
if the cars were not présent, no matter if it were the fault of the rail- 
road Company that the cars were not on hand, notwithstanding that, the 
loss must hâve fallen upon Piper & Co., because of their unqualified 
contract to deliver. 

There is a clause in this contract that they will not be responsible for 
the fulfillment of it if it be prevented by strikes or by hindrances be- 
yond their control. I hâve not given you precisely the language, but 
i hâve given you what I hâve no doubt is the essential meaning of the 
clavise. "Hindrances beyond their control" is the phrase that concerns 
us now. What, in the light of the évidence before us, would be a hin- 
drance beyond the control of the défendant? It appears that this col- 
liery is sîtuated upon a line of the Pennsylvania Railroad, and that 
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road is the only means by which the coal can be moved in the first in- 
stance. Of course, after a while it will reach a point where some other 
road connects, and then it may go elsewhere, but for the first movement 
of the coal the défendants are dépendent upon the Pennsylvania Rail- 
road. Therefore, if the Pennsylvania Railroad should décline abso- 
lutely to furnish them any cars whatever, of course the défendants 
could not move a pound of coal, except so far as their own cars might 
suffice to carry it. There is no allégation that the railroad company 
absolutely refused to deliver them any cars, but that it refused to de- 
liver them cars in sufficient quantity to enable them to fulfill their con- 
tract. 

It is at that point that we approach the question of fact that is to be 
submitted for your détermination — -that is, the allégation upon the part 
of the défendants that they did not hâve sufficient cars to enable tJhem 
to fulfill their contracts, and therefore that they did the next best thing ; 
that is to say, they apportioned their cars among ail their customers, 
giving to each one his due and ratable share. If the facts were as 
averred by the défendants^ I think that would be a fair, a reasonable, 
and proper thing to do. I do not think the défendants could be called 
upon to carry out one contract in full at the expense of ail the other 
contracts for which they were equally bound, but that if there was a 
genuine scarcity of cars, so that it was impossible for them, for ex- 
ample, to carry out more than twenty-five per cent, of their contracts, 
if they carried out twenty-five per cent, of each contract I think that 
would be perfectly fair and proper and lawful to do, under such a con- 
tract as lies before us. 

But the allégation of the plaintiff is that the facts were différent, and 
that the scarcity of cars which prevailed to some extent was made use 
of by the défendants for the purpose of extorting a larger sum of money 
for their coal ; that they went to their customers and said : "Now, 
you cannot get the coal we hâve contracted to deliver to you, unless you 
agrée to make a new contract. If you agrée to pay so much more for 
the coal, we can make an arrangement by which we can carry out our 
contract with you, and you can get your coal, although you will hâve to 
pay a higher figure for it." It is said that the évidence shows that such 
of their customers as came in to the arrangement of that sort did re- 
ceive the coal which they had contracted for, and received it in full, 
but that persons such as the plaintiff, the Jessup & Moore Company, 
that declined to pay a higher price, were allowed to get it as best they 
might, and were simply given such coal as the défendants chose to give 
them. You will hâve to détermine what the facts are upon those ques- 
tions. Was it within the power of the défendants to carry out this 
contract? If the plaintiff, the Jessup & Moore Paper Company, had 
paid that higher price, would the contract hâve been carried out? 
Would the défendants hâve been able to carry it out if this higher 
price had been contracted for and paid? That is an important mat- 
ter for the jury to détermine, because, if the défendants were using 
the situation as a mère cover and pretext to extort a higher price 
for the coal, and if, in point of fact, it was able to carry out its 
contract by arrangement with the railroad company, as a matter of 
course such conduct could not be tolerated. It is bound to carry out its 
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contracts even with that clause in, so far as — at ail events — to put forth 
ail reasonable and proper exertion to overcome whatever hindrances 
may be offered to the carrying out of its contracts. It is net every hin- 
drance that would justify the défendants in stopping the exécution of 
the contract, and saying, "I can no longer carry out this contract." 
If the hindrance is of that kind that it could be removed by somewhat 
greater exertion or labor, or the reasonable expenditure of money, the 
défendants were bound to put forth that additional exertion and labor, 
and were bound to spend that additional reasonable sum of money in 
order to carry out their contract. 

Moreover, it bas been said hère — there is some évidence upon the 
subject — that after this scarcity of cars became manifest the défendants 
continued to make contracts for delivery of coal, and thereby decreased 
their ability to comply with their former contracts. The jury will take 
the évidence upon that subject, and consider how far it establishes that 
averment, because, if it be true that, after it became manifest to the 
défendants that they could not get cars enough to carry out the con- 
tracts which they then had in existence, if they then continued to make 
additional contracts, thereby certainly decreasing their ability to carry 
out the contracts they had already made, and if they attempted to sup- 
ply thèse subséquent contracts as well as those preceding, then that cer- 
tainly was not a hindrance beyond their control, but was a hindrance 
of their own making ; and, so far as thèse subséquent contracts inter- 
fered with their ability to deliver to the plaintifï, then to that extent, at 
least, there could be no question of their responsibility. 

I do not know whether I make myself clear upon that subject. At 
the risk of being tedious, I shall repeat what I mean on that particular 
branch of the case. If it became clear to the défendants that they could 
not get enough cars to carry out ail their contracts, if they then made 
other contracts which obliged them to deliver other coal, and if they 
attempted to fulfiU those subséquent contracts as well as the ones they 
had before, then I say clearly there can be no question upon that point. 
It diminished their power to carry out the contracts they already had 
made, and to that extent, at least, there could be no doubt about the 
right of the plaintifïs to recover in the présent case. That might not 
be, and would not be, the whole extent of the plaintiffs' claim, but to 
that extent, at least, I think it would be quite clear that the plaintiffs 
are entitled to recover. 

With regard to the remainder of the plaintiffs' claim, I think I need 
not repeat what I already bave said with regard to the duty of the de- 
fendants. If you find that they could hâve obtained the cars for de- 
livery to the plaintiffs by arrangement with the railroad company, they 
were bound to make it. They were bound, in other words, to do what- 
ever was reasonable and proper to overcome whatever hindrance ex- 
isted with regard to this car supply ; and, if they failed to do whatever 
was reasonable and proper, whether it be the expenditure of labor and 
exertion, or the reasonable expenditure of money, then they hâve failed 
in the discharge of their duty, and to that extent they would be liable 
to respond to the plaintifï in damages. But if there was a scarcity of 
cars — a shortage of cars — and it was beyond their power — explaininc 
as I hâve what their duty in that respect was — if it was beyond thei- 
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power to remove that hindrance, if they gave the plaîntiff its ratable 
share of cars during the period in question, then they certainly hâve 
discharged ail their duty with référence to that part of the claim that 
they could be called upon to discharge. It would still leave the other 
portion, to which I hâve already referred, growing out of their having 
made subséquent contracts at the time when the shortage was already 
manifest. 

The measure of damages, if you find in favor of the plaintiff, is the 
différence between the contract price and the price which the plaintiff 
was obliged to pay in the open market for that quantity of coal which 
by the fault of the défendants was not delivered to it. That may be 
the whole amount of the plaintiff's claim, or it may be only a part of 
the plaintiff's claim. It will be for the jury to say to what extent the 
plaintiff is entitled to recover. 

Mr. Dale : On behalf of the plaintiff I will withdraw ail the points. 
The Court: I think I hâve answered your points. I think I hâve 
answered Mr. Schick's, too. 

Mr. Schick: I will withdraw them. 

(Mr. Schick excepts to that part of the charge in which the court 
leave it to the jury to find that they may hâve made arrangements with 
the railroad company to supply the cars to the plaintiffs.) 

(Exception noted for défendant.) 

(Counsel for plaintiff excepts to that portion of the charge in which, 
in substance, it is said to the jury that the insufficiency of cars to sup- 
ply ail their contracts is a défense.) 

The Court: Do you mean where I told the jury if they gave them 
the ratable quantity ? Do you object to that statement ? 

Mr. Dale: Yes, sir. 

The Court : My attention has been called to what may be a misap- 
prehension. Mr. Schick believes I said to the jury that, if the défend- 
ant might hâve made or could hâve made an arrangement with the rail- 
road Company for the supply of cars, it would hâve been its duty to do 
so. I do not think I said so. I certainly did not intend to say so. 
What I intended to refer to with regard to the arrangement with the 
railroad company was that which seems to be referred to in a letter or 
two that you hâve heard read by the défendants in which he speaks of 
an arrangement with the railroad company apparently having been made 
with other persons to whom they were to ship coal, and as to which 
he inquires whether he shall make a similar arrangement with the 
railroad company on behalf of the plaintiff. That was the arrangement 
to which I referred, and not any possible arrangement or gênerai ar- 
rangement. 
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UTAH-NBVADA CO. v. DE LAMAR. 

(Olrcuîrt Court of Appeals, Ninth Circuit October 3, 1904.) 

No. 1,067. 

1. Ffpeeal Courts— Objection to Jurisdiction. 

An objection to the jurisdiction of a Circuit Court on the ground tbat 
tbe action is based on a contract assîgned to plaintiff, and it does not 
appear that it could bave been maintained in that court by the assigner, 
is one wbich cannot be waived, and may be raised at any time, or eon- 
sidered by the court on its own motion, and it need not, therefore, be 
presented by an assignaient of error in the appellate court 

2. Same—Jueisdiction— Evidence to Establish Citizenship. 

Where the question is as to the citizenship of an individual as deter- 
mining his right to maintain an action in a fédéral court, the fact that he 
Is président of a corporation créâtes no légal presumption that he is a 
citizen of the same state as the corporation, the presumption that the 
members of a corporation are citizens of the state in which it is ineor- 
porated being indulged only for the purpose of flxlng the status of the 
corporation as a litigant in such courts. 

3. Same— Suit et Assignée— Paeol Contbact. 

A suit by the assignée of an oral contract to recover a sum of money 
due thereon is one "to recover the contents of a chose In action," within 
the meaning of section 1 of the judiciary acts of March 3, 1887, c. 373, 
24 Stat 552, and Aug. 13, 1888, c. 866, 25 Stat 433 [U. S. Oomp. St 1901, 
p. 508], and a fédéral court is without jurisdiction of such suit unless it Is 
shown by the record that it could bave been maintained In such court by 
the assigner. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

This action was commenced March 12, 1902, In the superlor court of the 
city and county of San Francisco, Cal., by the plaintiff, to recover of and 
from the défendant the sum of $3,422,636, alleged to be due and owing upon 
a certain agreement between Isaac E. Blake and the défendant. 

The complaint, among other things, allèges: "(1) That the Utah-Nevada 
Company is a corporation organized and incorporated for the purpose, among 
other things, of dealing in real property, Including mining clalms, and 
operating, working, and developing the same, and acqulring stock; in other 
corporations, and was such corporation at ail the times herelnafter men- 
tioned. (2) That on the lOth day of April, 1894, one Isaac E. Blake was the 
owner of a contract for the purchase of that certain mining claim and real 
property situated in Lincoln county, state of Nevada, and more particularly 
deseribed as follows, to w^it: The mining claims known as the 'Monitor' 
and 'Jim Crow' mining clalms in what is now known and deseribed as 'De 
Lamar,' Lincoln county, Nevada. (3) That while said Blake was the owner 
of said contract to purchase, and said- contract had not expired and was in 
full force and effect, said défendant. De Lamar, agreed with said Blake for 
a valuable considération that, together with said Blake he would acquire, 
own, work, and operate for the purpose of abstracting minerais therefrom 
the said mining property, and to incorporate a corporation for the purpose of 
acquiring, owning, working, and operating said mining property, and to fur- 
nish the necessary capital for doing the same, and, after the moneys advanced 
by said défendant had been repaid to him ont of the proceeds of working 
and operating said mining property, to transfer to said Blake forty-nine per 
cent, of said property and of the proceeds thereof, and forty-nlne per cent, 
of the stock In said corporation. (4) That, relying upon said agreement of 

1[ 2. Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249, and Mason v. Dullagham, 27 C. C. A. 298. 
133 E.— « 
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sald De Lamar, said Blake went wltt salcj De Lamar from the state of New 
York to the state of Nevada, in the year 1894, for the purpose of carrying 
out and performing said agreement with said De Lamar, and in said year 
said De Ijamar, with assistance of said Blake, aequired the title to sald 
mlning property, and paid the purchase price therefor, and commenced to 
work, operate, and develop sald mining property. (5) That thereafter, and 
prior to the date hereof, and between the said dates, said De Lamar received 
from the proceeds of the sald property the purchase priée advanced and 
paid by him as aforesald, together with ail the cost of developing and oper- 
ating the said mining property, and, in addition/ thereto, as plalntlfC Is in- 
formed and believes, and therefore allèges, the sum of seven million dollars 
($7,000,000). (6) That prier to the date hereof, the said Blake, for a valua- 
ble considération, assigned and transferred to the Dtah-Nevada Company 
ail of his rlght, title, and interest in, to, and under said contraet and agree- 
ment with said De Lamar to the Utah-Nevada Company, the plaintiff herein. 
(7) That sald Blake and said Utah-Nevada Company hâve, and each of them 
has, performed on his and Its part ail the terms and conditions of said agree- 
ment with said De Lamar, as aforesald, to be performed by the said Blake 
and the said company, but that said De Lamar has not paid or delivered to 
the sald Blake or the sald company said forty-nlne per cent, of the sald 
property, or forty-nlne per cent, of the proceeds of the said mining prop- 
erty, or said forty-nine per cent, of the stock in said company so formed as 
aforesaid, or any part thereof, except the sum of $7,363.44." 

Thereafter, on March 26, 1902, the défendant filed a pétition in said su- 
perior court for the removal of the cause to the United States Circuit Court. 
It is alleged in this pétition: "(6) That this suit always has been and is one 
of a civil nature at law, of whieh the Circuit Courts of the United States 
are given jurisdletion by the act of Congress of the United States entitled 
'An act to correct the enrollment of an act approved March 3d, 1887, entitled 
"An act to amend sections one, two, three, and ten of the act to détermine 
the jurisdiction of the Circuit Court of the United States, and to regulate 
the removal of causes from state courts, and for other purposes," approved 
March 3d, 1875,' approved August 13, 1888, and that this action is now 
pending in said superior court of fhe city and county of San Ifrancisco, and 
that the matter in dispute therein exceeds, exclusive of interest and costs, 
the sum or value and the sum and value of two thousand dollars ; that is 
to say, the said action is brought to recover the sum of $3,422,636, besides 
costs. (7) That the plaintiff herein was, at the time of the commencement 
of this action, èver since continuously has been, and now is, a corporation 
organlzed and exlsting under the laws of the state of lowa, and that sald 
plaintiff, at the time of the commencement of this action was, ever since 
continuously has been, and now is, a citizen and résident of the state of 
lowa, and that your petitioner, the défendant, was at the time of the com- 
mencement of this action, ever since continuously has been, and now Is, 
a citizen and résident of the clty of New ïork, in the state of New York, 
and that there was, at the time of the commencement of this action, ever 
since continuously has been, and now is, a controversy therein between 
cltizens of différent states, to wit, a controversy between your petitioner, the 
défendant herein, a citizen of the state of New York, and the plaintiff herein, 
a citizen of the state of lowa. (8) Thàt there was, at the time of the com- 
mencement of this action, ever since continuously has been, and now is, a 
controversy therein which always has been and now is wholly between 
cltizens of différent states, and whlch can be fully determlned as between 
them. That such controversy always has been during ail of sald last-men- 
tioned times, and now is, wholly between the plaintiff, a citizen and résident 
of the state of lowa, as aforesald, and your petitioner, the défendant, a 
citizen, résident, and Inhabltant of the state of New York as aforesaid, and 
that the plaintiff and your petitioner are the only parties to this action. (9) 
That this pétition Is made and flled before your petitioner ever has been or 
Is requlred by the laws, or by any laws, of the state of Calif ornia, or by 
the rules, or by any rule, of said superior court of the city and county of San 
Francisco, in which this suit was brought and is pending, to appear, or 
demur, or ansWer, or plead to the déclaration or coœplaint of the plaintiff 



tJTAH-NEVADA CO. V. DE LAMAB. 115 

hereln, and that your petitloner desires to remove the same from said 
superlor court to the Circuit Court of the United States for the Northern 
District of California and the Ninth Judicial District, the same being the 
district In which this suit always has been and now Is pending, in pursu- 
ance of the provisions of the act of Congress of the United States approved 
March Sd, 1887, eutitled 'An aet to aniend the act of Congress approved 
March 3d, 1875, entitled "An act to détermine the jurisdiction of the Cir- 
cuit Courts of the United States, and to regulate the removal of causes 
from State courts, and for other purposes," and to further regulate the iuris- 
dletlon of the Circuit Courts of the United States, and for other purposes,' 
and ail acts explanatory and amendatory thereof, and to correct the same, 
and particularly an act approved August 13, 1888, to correct the enroUment 
of said act of March 3, 1887." 

After the removal of the case the plaintifC moved the Circuit Coart to re- 
mand the case to the state court "upon the grounds that the above entitled 
Circuit Court has no jurisdiotion over said cause and the parties thereto, 
and that said cause was Improperly and lllegally removed from said superlor 
court to said Circuit Court, for the reason that the plalntiff above named is 
the sole plalntiff in said cause, and the défendant above named Is 
the sole défendant in the said cause, and each and both plalntiff and de- 
fendant are citlzens of states other than the state in whlch said cause was 
commenced and vvere said citlzens at the tlme of the commencement of said 
action, and that said plalntiff was net, at the tlme of the commencement of 
said action, or at any tlme slnce, a citizen of said state of California, and 
that the pétition of défendant above named, upon whlch said cause was re- 
moved from said superlor court to said Circuit Court, does not state facts 
or matters or thlngs sufficlent to constitute a cause for the removal of said 
action from said state court to said United States court, nor any cause for 
the removal of an action from the said state court to the United States 
court, provided for in the acts of Congress of the United States upon that 
subject." 

This motion was overruled. Amended complaints and answers thereto 
were subsequently filed, and the case regularly came on for trial before a 
jury. Objections were made to the introduction of any évidence as to the 
agreement between Blake and the défendant, because it was not In wrlting, 
and came wlthln the prohlblted provisions of the statute of frauds. 

The court below, in closlng an extended opinion upon the points involved 
in the objections urged by défendant, said: "I hâve found no rule or prin- 
ciple of law in any of the cases that would authorize me to hold that the 
agreement alleged In the complaint Is not an agreement for the sale of real 
property, or of an interest thereln, either under the law of this state or 
under the laws of the state of New Yorlj. And I am of the opinion that 
the agreement alleged in the complaint cannot be establlshed by évidence of 
a paroi agreement under the laws of this state." After several additional 
offers of proof on the part of the plalntiff, the court dlrected the jury to find 
a verdict for défendant, whlch was accordingly done, and a judgment was 
rendered upon the verdict in favor of défendant for his costs. 

It is asslgned as errer : "(1) That said Circuit Court erred In mailing and 
entering the order entered on the 19th day of July, 1902, denying said plaln- 
tlff's motion to remaud said cause to the superlor court of the state of Cali- 
fornia In and for the city and county of San Francisco, as prayed for in Its 
motion to remand said cause, because both parties are nonresidents. (2) 
That said Circuit Court erred in exercising jurisdiction over said cause, be- 
cause both parties are nonresidents." 

Numerous other alleged errors are asslgned to the rulings of the court In 
sustaining the objections of the défendant to the testimony offered by the 
plalntiff. 

Houx & Barrett (James G. Maguire, W. H. Metson, and Hiram W. 
Johnson, of counsel), for plaintiff in error. 

E. S. Pillsbury and Alfred Sutro fCurtis H. Lindley, of counsel), and 
Pillsbury, Madison & Sutro, for défendant in error. 
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge (after making the foregoing statement). 
The first question to be considered is whether or not the Circuit Court 
had jurisdîction to try, hear, and détermine the case. The question 
of jurisdiction is divisible. There are two distinct grounds upon which 
the plaintiff in error relies: (1) That the court erred in exercising 
jurisdiction over said suit, because the suit is upon an assigned chose 
in action, and the record does not show that the assignor and the de- 
fendant are citizens of différent states; (3) the court erred in denying 
plaintiff in error's motion to remand said cause to the state court, 
because both parties were and are nonresidents, as shown by defendant's 
pétition for removal. There will naturally arise in the discussion of 
either of thèse points soroe questions that are common to both. We 
will first take up the question in so far as it relates to the citizenship 
of the assignor. It is contended by the défendant in error that this 
point cannot be considered by this court: (1) Because the motion in 
the Circuit Court to remand the case was made upon the sole ground 
that the United States court had no jurisdiction by reason of the fact 
that the action was commenced in the state court in a state of which 
neither the plaintiff nor thé défendant was a citizen, résident or in- 
habitant ; (2) because this point was not raised in the court below ; and 
(3) because it is not embodied in the assignments of error. Thèse con- 
tentions cannot be sustained. The cases cited and relied upon by de- 
fendant hâve no application to the facts of this case. They apply solely 
to the class of cases which are brought under other provisions of the 
statute, in which certain actions may be brought in the district where 
the défendant résides. This character of actions does not touch the 
gênerai jurisdiction of the court over such a cause between the parties, 
but, as was said in Construction Co. v. Gibney, 160 U. S. 217, 219, 16 
Sup. Ct. 272, 40 L. Ed. 401, "afïects only the proceedings taken to 
bring the défendant within such jurisdiction, and is a matter of Person- 
al privilège, which the défendant may insist upon or may waive, at his 
élection ; and the defendant's right to object that an action within the 
gênerai jurisdiction of the court is brought in the wrong district is 
waived by entering a gênerai appearance without taking the objection." 
There is a clear and well-settled distinction which exista between such 
cases and the one in hand, which does présent the direct question of 
jurisdiction to the court, and cannot be waived. The books are full of 
cases where this distinction is made, and it is the duty of the court to 
always keep it constantly in mind. We are dealing in this case with a 
provision of the judiciary act which requires certain things, by which 
jurisdiction is conferred, to be afïirmatively shown, and the considéra- 
tion of such a question has no relation to the clause of the statute re- 
lating to the district in which suits may be brought. The question of 
the jurisdiction of the court in cases like the présent one can be taken 
at any time pending the proceedings. It need not be presented by any 
assignment of error. It may be raised by the court of its own motion. 
Failure of the parties to raise the question, or consent to waive it, does 
not prevent the court from considering it. This court has twice so 
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decided. Craswell v. Bélanger, 56 Fed, 529, 6 C. C. A. 1 ; German Sav- 
ings & Loan Soc. v. Dormitzer, 116 Fed. 471, 53 C. C. A. 639. In 
Minnesota v. Northern Securities Ce, 194 U. S. 48, 62, 24 Sup. Ct. 
598, 48 L. Ed. 870, the court said : 

"After the cause was argued hère, the parties were Invlted to submît 
brlefs upon the question whether the Circuit Court of the United States 
could take cognizance of the case upon removal from the state court. From 
the briefs filed in response to that invitation it appeared that both sides 
deemed the case a removable one, and insist that this court should consider 
the merits as disclosed by the pleadings and évidence. But cousent of par- 
ties can never conter jurisdiction upon a fédéral court. If the record does 
not afRrmatlvely show jurisdiction in the Circuit Court, we must, upon our 
own motion, so déclare, and make such order as will prevent that court 
from exereising an authority not conferred upon it by statute. Mansfleld, 
O. & L. M. Railway Ce. v. Swan, 111 U. S. 379, 382, 4 Sup. Ct. 510, 28 L. Ed. 
462 ; Robertson v. Cease, 97 TJ. S. 646. 24 L. Ed. 1057 ; King Bridge Co. v. 
Otoe County, 120 U. S. 225, 7 Sup. Ct. 552, 30 L. Ed. 623 ; Parker v. Ormsby, 
141 U. S. 81, 11 Sup. Ct. 912, 35 L. Ed. 054 ; Slattingly v. Northwestern Va. 
K. R., 158 U. S. 53, 57, 15 Sup. Ct. 725, 39 L. Ed. 894 ; Great Southern Fire 
Proof Hôtel Co. v. Jones, 177 U. S. 449, 453, 20 Sup. Ct. 690, 44 L. Ed. 482 ; 
Continental National Bank v. Buford, 191 U. S. 119, 24 Sup. Ct. 54, 48 L. 
Ed. 119 ; Défiance Water Co. v. Défiance, 191 U. S. 184, 194, 24 Sup. Ct. 63, 
48 L. Ed. 140." 

It is next claimed by the défendant that the record in this case shows 
that the défendant and plaintiflf's assignor (Blake) are citizens of différ- 
ent States. This contention is sought to be maintained upon Ihe ground 
that the pétition for removal sets forth the fact that the pîaintiff is a cor- 
poration organized and existing under the laws of the state of lowa, 
and is a citizen and résident of that state ; that the original complaint 
in this action was verified by Isaac E. Blake, président of the plaintift 
corporation. The argument of défendant is that those who use the 
corporate name and exercise the faculties of a corporation are con~ 
clusively presumed to be citizens of the state wherein the corporation is 
organized. Marshall v. Baltimore & Ohio R. R. Co., 16 How. 325, 
328, 14 L. Ed. 953 ; St. Louis & San Francisco Ry. Co. v. James, 161 
U. S. 545, 547, 16 Sup. Ct. 621, 40 L. Ed. 802, and Barrow S. S. Co. v. 
Kane, 170 U. S. 100, 106, 18 Sup. Ct. 526, 42 h. Ed. 964, are cited 
as sustaining thèse views. The question under considération in those 
cases was not as to the citizenship of individuals, but was confined to 
the status of a corporation under the Constitution and laws of the Unit- 
ed States relating to the jurisdiction of the Circuit Courts over con- 
troversies between citizens of différent states. The language used in 
an opinion must be read and construed in connection with the facts of 
the case about which the court was speaking, and when so read it 
becomes apparent that they do not support the defendant's contention. 
The particular grounds upon which this contention is based hâve been 
heretofore considered by this court, and decided adversely to the views 
advanced by the défendant. 

In Hanchett v. Blair, 100 Fed. 817, 822, 41 C. C. A. 76, the whole sub- 
ject was elaborately discussed. The difificulties which existed as to the 
status of corporations, and the reasons which controUed the décision 
of the Suprême Court in Railroad Co. v. Letson, 2 How, 497, 11 L. Ed. 
353; Railroad Co. v. Wheeler, 1 Black, 286, 296, 17 L. Ed. 130, and 
Shaw V. Mining Co., 145 U. S. 444, 451, 12 Sup. Ct. 935, 36 h. Ed. 768, 
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to déclare that,:"where a corporation is created by the laws of a state, 
the légal presumption is that its members are citizens of the state in 
which alone the corporate body has a légal existence," and "that a suit 
by or against a corporation in its corporate name must be presumed to 
be a suit by or against citizens of the state which created the corporate 
body, and that no averment or évidence to the contrary is admissible 
for the purpose of withdrawing the suit from the jurisdiction of a court 
of the United States," were fully explained. The court said : 

"Thèse presumptlons preserved the Jurisdiction of the United States courts 
over corporations In accordance wlth the évident spirit and purpose of the 
Constitution, but such presumptlons had no relation to the citizenstrip of 
indlviduals as parties to a controversy In their own right, and it would 
manlfestly be an unauthorized extension of their scope and effeçt to so cou- 
strue the décisions of the Suprême Court. It follows that there Is no légal 
presumption that the indlvldual complainant, who Is also a stockholder of 
the défendant corporation, Is a citizen of the same state as the corporation." 

The rule of the Suprême Court was made to prevent the interminable 
îitigation that might arise if every corporation, when suing or being 
sued in the courts, was compelled to show that each and every one of 
its members was a citizen of the state in which the corporation was 
organized. The necessity of the rule — the object in view in adopting 
it — ^was to fix the status of the corporations, and détermine their rights 
when bringing suits or being sued. For that purpose the presumption 
should be indulged in. This is borne out by ail the later décisions of 
the Suprême Court. The constant tendency of such décisions has been 
in the direction of putting corporations upon the same footing as- 
natural persons in regard to the jurisdiction of suits by or against them. 

In St. Louis & San Francisco Railway v. James, supra, where ail of 
the authorities upon the subject were reviewed, the court said : 

"To fully reconcile ail the expressions used In thèse cases would be no 
easy task, but we thlnk the followlng propositions may be falrly deduced 
from them : There Is an indlsputable légal presumption that a state cor- 
poration, when sued or sulng In a Circuit Court of the United States, Is 
eomposed of citizens of the state which created It, and henee such a corpora- 
tion Is Itself deemed to come wlthln that provision of the Constitution of 
the United States which confers jurisdiction upon the fédéral courts in 'coii- 
troversles between citizens of différent states.' * * * The presumption 
that a corporation Is eomposed of citizens of the state which created it ac- 
companles such corporation when It does business in another state, and It 
may sue or be sued In the fédéral courts In such other state as a citizen of 
the state of its original création. We are now asked to extend the doctrine 
of Indlsputable citlzenshlp, so that if a corporation of one state, Indisputably 
taken, for the purpose of fédéral Jurisdiction, to be eomposed of citizens of 
such state, Is authorized by the law of another state to do business therein, 
and to be endowed for local purposes, wlth ail the powers and privilèges of 
a domestle corporation, such adopted corporation shall be deèmed to be 
eomposed of citizens of the second state in such a sensé as to confer Juris- 
diction on the fédéral courts at the suit of a citizen of the state of ils 
original création. We are unwlUlng to sanction such an extension of a doc- 
trine which, as heretofore established, went to the very verge of Judicial' 
power. That doctrine began, as we hâve seen, In the assumption that state 
corporations were eomposed of citizens of the state which created them : 
but such assumption was one of fact, and was the subject of allégation and' 
traverse, and thus the jurisdiction of the fédéral courts might be defeated. 
Then, after a long contest in thls court, it was settled that the presumption 
of cltizenship is one of law, not to be defeated by allégation or évidence to- 
the contrary. There we are content to leave it" 
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There it should be left. Any attempt to extend it to the indivîdual 
members of the corporation in the détermination of their status as 
citizens of another state would be fraught with evils of the greatest 
magnitude, and would be extending the doctrine of the cases far beyond 
the "verge of judicial power." 

Could this action hâve been originally brought by Blake in the Circuit 
Court of the United States if no assignment or transfer had been made 
by him to the corporation plaintiff herein ? This is the vital question in 
this branch of the case, made so by the provisions of the act of Con- 
gress approved March 3, 1887, c. 373, 24 Stat. 553, and August 13, 
1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]. Three ju- 
diciary acts hâve been passed by Congress in relation to this question, 
and, as some discussion has been made by counsel as to the phraseology 
of each, and as some of the décisions which we shall hâve occasion to 
cite refer to thèse différent acts, it is deemed proper to quote them. 

Section 11, c. 20, of the original act of Sept. 24, 1789, is as foUows : 

"Nor sball any District or Circuit Court hâve cognizance of any suit to 
recover the contents of any promissory note or other chose In action In 
favor of an assignée, unless a suit might hâve been prosecuted In such court 
to recover the said contents if no assignment had been made, except in cases 
of foreign bills of exchange." 1 Stat. 79. 

The corresponding clause in the act of 1875 reads as follows : 

"Nor shall any Circuit or District Court hâve cognizance of any suit 
founded on contract in favor of an assignée, unless a suit might hâve been 
prosecuted in such court to recover thereon If no assignment had been made, 
except In cases of promissory notes negotiable by the law merchant and bills 
of exchange." Act March 3, 1875, c. 137, 18 Stat. 470. 

The provision in section 1 of the act of March 3, 1887, and August 
13, 1888, is clothed in the following language: 

"Nor shall any Circuit or District Court hâve cognizance of any suit, ex- 
cept upon foreign bills of exchange, to recover the contents of any promis- 
sory note or other chose in action in favor of any assignée, or of any subse- 
<iuent holder if such instrument be payable to bearer and be not made by 
any corporation, unless such suit might bave been prosecuted in such court 
to recover the said contents If no assignment or transfer had been made." 
24 Stat. 553 ; 25 Stat. 434 [U. S. Comp. St. 1901, p. 508]. 

It is claimed by the défendant that the case in hand falls outside 
of the exceptions in section 1 of the act of March 3, 1887, above quoted, 
because the contract between Blal<e and De Lamar was not in writing, 
and thereîore was not, for that reason, a claose in action, or "instrument" 
in the hands of a holder having "contents." To support this conten- 
tion the following authorities are cited : Bushnell v. Kennedy, 9 Wall. 
393, 19 L. Ed. 736; Deshler v. Dodge, 16 How. 630, 631, 14 L. Ed. 
1084; Ambler v. Eppinger, 137 U. S. 480, 11 Sup. Ct. 173, 34 L. Ed. 
765 ; Jewett v. Bradford Savings Bank & Trust Co. (C. C.) 45 Fed. 
801 ; Conn et al. v. C. B. & Q. R. R. Co. (C. C.) 48 Fed. 177 ; Bucking- 
ham V. Dake, 112 Fed. 258, 26i, 50 C. C. A. 492. Does the word "in- 
strument" as used in the act of 1887-88, limit the choses in action therein 
named to actions upon written instruments? The principal case relied 
upon by défendant is that of Ambler v. Eppinger, supra. The pith of 
the décision in that case is that the provision in the act of March 3, 
1887, did not apply to an action of trespass brought by an assignée of 
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the claim to recover damages for cutting down and removing timber 
from the land of the assignor. This was the only question to be decid- 
ed in the case, and is the only point upon which the case should be cited 
as an authority. In the course of the opinion in that case, Mr. Justice 
Field, after quoting the provisions of the statute, said : 

"This act, as It appears on Its face, does not embrace, wlthin Its excep- 
tions to the jurisdlction of those courts, suits by an assignée upon daims 
lilte the demand in controversy. The exceptions, aside from suits on forelsn 
bills of exchange, are limlted to suits on promissory notes and otber choses 
in action, where the demand sought to be enforced is represented by an in- 
strument in wrlting, payable to bearer, and not made by a corporation ; tlJf 
words followlng the désignation of choses In action indicating the manner in 
which they are to be shown. They must be such as arise upon contracta of 
the original parties, and not founded, Uke the one In controversy, upon a 
trespass to property." 

It is, we think, apparent, in the light of the previous and subséquent 
décisions of the Suprême Court, in some of which Mr. Justice Field 
participated, that neither he nor the court intended, by the use of the 
words "in writing," to place such a limit to the word "instrument" in 
ail kinds and character of cases that might arise within the provisions 
of the statute — ^to choses in action, as well as notes payable to bearer. 
The word "instrument" is only used in the act of 1887-88, and as there 
used is intendçd tO be limited to promissory notes payable to bearer, and 
does not, and was not intended, to apply to "choses in action" of the 
character involved in this case. But be that as it may, the Suprême 
Court of the Uîiited States has since, as well as before, laid down the 
rules by which we must be guided ; and, if there is a conflict between 
them, the later décisions must govern and control our action. 

The cases that hâve been held to be within the prohibition of the 
quoted clause in the act of 1789 are suits by virtue of équitable as- 
signments, as well as suits by virtue of légal assignments, by the 
assignées of open accounts by merchants. Sere v. Pitot, 6 Cranch, 
332, 3 L. Ed. 340; Corbin v. Black Flawk County, 105 U. S. 665, 
26 L. Ed. 1136. It also includes assignées by opération of law, 
receivers of corporations, assignées in bankruptcy and in insolvency. 
In Corbin v. County of Black Hawk, 105 U. S. 659, 665, 36 L. Ed. 
1136, the court said : 

"The contents of a eontract, as a chose In action. In the sensé of section 
629, ReT. St. [U. S. Comp. St 1901, p. 503], are the rights created by it in 
favor of a party In whose behalf stipulations are uiade in It which he has a 
right to enforce In a suit founded on the eontract; and a suit to enforce 
such stipulations is a suit to recover such contents." 

And, after referring to the case of Sere v. Pitot, supra, the court said : 

"There the plaintiflfs were the gênerai assignées of the effects of an in- 
solvent debtor by opération of law. It was contended that the statute 
applied only to a voluntary assignment of a partieular chose in action, and 
that the word 'contents' did not apply to accounts or unllquidated claims, but 
was conflned to transférable paper. But the court held that the statute in- 
tended to except suits in virtue of équitable assignments, as well as suits In 
virtue of légal assignments, and to exclude from the fédéral courts the as- 
signée of ail the open accounts of a merchant, as well as the same person 
when the assignée of a partieular note. The court say : 'The term "other 
chose in action" is broad enough to comprehend either case, and the word 
"contents" is too ambiguous In Its Import to restrain that gênerai term. The 
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""contents" of a note are the sum it shows to be due, and the same may, with- 
out mueh violence to language, be said of an account' Followlng ont this 
principle, the obligation or the promise contalned In a contract is its con- 
tents when a suit is brought to enforee such obligation ; and it does no vio- 
lence to language to say that the suit is one to recover such contents. 
« « » rjijjg amended bill in this case contains no averment showlng that 
the suit eould hâve been niaintained by the assignors of the eontracts if no 
assignments had been made; and It Is well settled that this is necessary. 
Turner v. Banlî of North America, 4 Dali. 8, 1 L. Ed. 718; MoUan v. Tor- 
rance, 9 Wheat. 537. 6 L. Ed. 154; Banls of United States v. Moss, 6 How. 
31, 12 h. Ed. 331 ; Bradley v. Rhlnes' Adm'rs, 8 Wall. 393, 19 L. Ed. 467." 

In Plant Investment Co. v. Kev West Raiiway Co., 153 U. S. 71, 77, 

14 Sup. Ct 483, 38 L. Ed. 358, i't was held that a Circuit Court of the 
United States has no jurisdiction over a suit to enforee a contract for 
the conveyance of land brought in the state where the land is situated 
by the assignée of one party to the contract against the other party, if 
both parties to the contract are citizens of the same state, although the 
assignée is a citizen of a différent state. The court, after referring to 
the doctrine announced in Corbin v. County of Black Hawk, supra, 
said : 

"The complainant is not, It Is true, designated In the pleadings or In any 
formai instrument as assignée of the contract betweeu the trustées of the 
internai improvement fund and the défendant raiiway company, but the term 
'assignée' in the statute covers not merely persons to whom Is technlcally 
transferred the contract in controversy, but any one who, by virtue of any 
transfer to him, can claim its bénéficiai interest. The contract under which 
the complainant claims, to wit, its contract with the défendant company for 
the construction of the road, transferred to it the bénéficiai interest of that 
company in the lands covered by its contract with the trustées, and there- 
tore brings the suit within the prohibition of section 629 of the Revlsed Stat- 
utes." 

In Mexican National Railroad Co. v. Davidson, 157 U. S. 201, 206, 

15 Sup. Ct. 563, 39 L. Ed. 672, the court, after referring to Sere v. 
Pitot, 6 Cranch, 332, 335, 3 L. Ed. 240; Sheldon v. Sill, 8 How. 441, 
449, 12 L. Ed. 1147 ; Corbin v. County of Black Plawk, 106 U. S. 659, 
26 L. Ed. 1136 ; Deshler v. Dodge, 16 How. 622, 631, 14 L. Ed. 1084 ; 
and Ambler v. Eppinger, 137 U. S. 480, 11 Sup. Ct. 173, 34 L. Ed. 
765— said: 

"The act of 1875 referred to suits 'founded on contract,' but the act of 
1887 restored the words of the act of 1789, 'to recover the contents of any 
promissory note or other chose in action,' and we do not think that the words 
Mf such Instrument be payable to bearer and be not made by any corpora- 
tion' llmit the comprehensiveness of 'chose in action' as construed under 
the act of 1789 ; and, as this cause of action is based on contract, we are of 
opinion that it is within the définition heretofore ascribed to the words 'to 
recover the contents of a chose in action.' This being so, it foUows that the 
action could not bave originally been brought in the Circuit Court of tho 
United States by Davidson, the assignée of a Colorado corporation, against 
a Colorado corporation. * • • we must hold, therefore, as has Indeed al- 
ready been ruled (Tennessee v. Union & Planters' Bank, 152 U. S. 454, 461, 
14 Sup. Ct. 654, 38 L. Ed. 511), that the jurisdiction of the Circuit Courts 
on removal by the défendant, under this section, Is limited to such suits as 
might hâve been brought in that court by the plalntiff under the first sec- 
tion. The question is a question of jurisdiction as such, and cannot be 
walved. Capron v. Van Noorden, 2 Cranch, 126, 2 L. Ed. 229 ; Mansfleld 
Ralhvay Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 L. Ed. 462 ; Metcalf v. 
Watertown, 128 U. S. 586, 9 Sup. Ct 173, 32 L. Ed. 543." 
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The décisions in Parker v. Ormsby, 141 U. S. SI, 84, 11 Sup. Ct. 
91S, 35 L. Ed. 654, New Orléans v. Benjamin, 153 U. S. 411, 435, 14 
Sup. Ct. 905, 38 L. Ed. 764, and Benjamin v. New Orléans, 169 U. S. 
161, 163, 18 Sup. Ct. 298, 43 L. Ed. 700, are instructive upon several 
of the questions hereinbefore discussed. 

In Parker v. Ormsby, the court, after quoting the judiciary acts of 
1789, 1875, and 1887-88, said: 

"It thus appears that the act of 18S7, In respect to suits to recover the 
contents of promlssory notes or other choses in action, differs from the 
act of 1789 only In the particular that the act of 1887 excludes, under cer- 
tain clrcunistances, from the eognizance of the Circuit and District Courts 
of the United States, suits in favor 'of any subséquent holder, if such in- 
strument be payable to bearer, and be not made by any corporation.' It Is 
not necessary now to consider the meaning of the words just quoted ; for 
the présent suit is by an assignée of a promissory note payable, not to 
bearer, but to the order of the payée. And we hâve only to inquire as to 
the circumstances under whlch the court below could talie eognizance of a 
suit of that character. That inquiry is not difflcult of solution. It was 
settled by many décisions under the act of 1789 that a Circuit Court of the 
United States had no jurisdiction of a suit brought against the maker by 
the assignée of a promlssory note payable to order, unless It appeared af- 
flrmatively that it could hâve been maintained in that court in the name of 
the original payée. Turner v. Bank of North America, 4 Dali. 8, 11, 1 L. 
Ed. 718 ; Montalet v. Murray, 4 Cranch, 46, 2 L. Ed. 545 ; Gibson v. Ohew, 
16 Pet. 315, 316, 10 L. Ed. 977; CofCee v. Planters' Bank of Tennessee, 13 
How. 183, 187, 14 L. Ed. 105 ; Morgan's Executor v. Gay, 19 Wall. 81, 82, 22 
L. Ed. 100. There were thèse recognized exceptions to that gênerai rule lu 
its application to promlssory notes: (1) That an indorsee could sue the In- 
dorser In the Circuit Court, if they were citizens of différent states, whether 
a suit could hâve been brought or not by the payée against the maker ; for 
the Indorsee would not daim through an assignment, but by virtue of a new 
contract betvpeen hlmself and the Indorser. Young v. Bryan, 6 Wheat. 14(1. 
151, 5 L. Ed. 228 ; MoUan v. Torrance, 9 Wheat. 537, 538, 6 L. Ed. 154. (2) 
The holder of a negotiable Instrument payable to bearer or to a named 
person or bearer could sue the maker in a court of the United States without 
référence to the citizenship of the original payée or original holder, becanse 
bis title did not corne to him by assignment, but by dellvery merely. Bank 
of Kentucky y. Wister, 2 Pet. 318, 326, 7 L. Ed. 437; Thompson v. Perrine, 
106 U. S. 589, 592, 1 Sup. Ct. 564, 568, 27 L. Ed. 298 ; and authorities there 
cited. There can be no claim that the présent case is wlthin elther of tbose 
exceptions. The authorities vve bave cited are conclusive against the right 
of the plalntlfC to malntain this suit in the court belovr, unless it appeared 
that the original payée, Lamb, could hâve maintained a suit in that court 
upon the note and coupons. Consequently, it was necessary that the record 
should, as it does not, disclose his citizenship. Metcalf v. Watertown, 128 
U. S. 586, 9 Sup. Ct. 173, 32 h. Ed. 543 ; Stevens v. NIchols, 130 U. S. 230, 9 
Sup. Ct. 518, 32 Jj. Ed. 914; Crehore v. Ohio & Mississippi Railway, 131 U. 
S. 240, 243, 9 Sup. Ct 692, 33 L. Ed. 144; Rollins v. ChafCee County (C. O.) 
34 Fed. 91." 

In New Orléans v. Benjamin, which was a suit to recover the con- 
tents of a chose in action within the judiciary act of 1887-88, it was held 
that, as the bill contained no averment that the suit could hâve been 
maintained by the assignors, the jurisdiction of the Circuit Court could 
not be sustained on the ground of diverse citizenship. 

In Benjamin v. New Orléans, the court, among other things, said : 

"The judicial power extends to controversies between citizens of différent 
States and between citizens of a state and citizens or subjects of foreign 
States; but from the judiciary act of 1789 to the act of August 13, 1888, it 
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has been provlded, in substance (the différences belng immaterial hère), that 
no Circuit Court shall 'hâve cognizance of any suit [quoting the statute of 
1887-88].' And, to avold the opération of thls limitation, it is necessary in 
such eases that the record should show that the suit could bave been main- 
talned in the Circuit Court in the name of the assignor. Parlier v. Ormsby, 
141 U. S. 81 (11 Sup. et. 912, 35 L. Ed. 654)." 

In Simons v. Ypsilanti Paper Co. (C. C.) 33 Fed. 193, 195, it was 
held by Brown, J., that an action to recover damages for a refusai to 
accept and pay for marchandise purchased under an oral contract is a 
suit to recover the contents of a chose in action, within the meaning 
of the act of March 3, 1887, and the Circuit Court bas no jurisdiction 
of such suit in favor of an assignée, unless it might hâve been prose- 
cuted in such court if no assignment had been made. And, after re- 
ferring to several cases which we hâve heretofore referred to, the court 
said: 

"From this summary of declded oases it Is quite évident that when the 
action is founded upon an express promise betvfeen the original parties it 
cannot be prosecuted by the assignée of the original promisee, unless the 
action vpould bave lain by the assignor. * * * No distinction is intl- 
mated between oral and written contracts, and none can be Justly Inferred 
from the language of the act. The words, 'or of any subséquent holder, If 
such instrument be payable to bearer, and be not made by any corporation,' 
were not intended as a nevr limitation, and are referable only to the written 
instruments previously mentioned. The clause was introduced for the pur- 
pose of nullifylng a séries of décisions under the act of 1789, which held 
that promissory notes and other written instruments payable to a person 
named 'or bearer' were not within the exceptions of the statute, because the 
promise was in law made directly to the bearer, and he did not take by 
assignment from the person named. We are clear in our opinion that it was 
not intended to qualify or llmit in any way the words 'other chose in action.' 
A right of action upon an oral contract is as much a chose in action as if the 
contract were in writing." 

We hâve, perhaps, quoted from the décisions of the Suprême 'Court at 
greater length than was necessary. A terse statement of the rules an- 
nounced by the décisions, and their citation, is ail that would be essential 
to explain our views ; but the importance of the case in hand, and the 
able briefs filed by the respective counsel, hâve induced us to lean upon 
the language as used by the court as a safer aud surer guide than ex- 
pressions of our own, however carefully formulated from the opinions 
in question, would be. 

In discussing the case we hâve endeavored to observe the rule so often 
expressed by the national courts that, where the question of jurisdiction 
is presented, we are confronted with the presumption that the cause is 
without the jurisdiction of the court, unless the contrary affirmatively 
appears. We are also aware that a décision of this court which is based 
upon the question of jurisdiction, where the point was not timely 
brought to the attention of the trial court by the parties who rely upon 
it, is, to say the least, always unsatisfactory. It may be that, if the at- 
tention of the lower court had been more directly drawn to the point 
we bave discussed, the parties would hâve been saved the time, labor, 
and expense incurred in the trial thereof. But plaintifï's dereliction 
in this respect is not of such a character as to estop it from now raising 
the question for the reasons heretofore given in this opinion. Our con- 
clusion is that the Circuit Court was without jurisdiction to try, hear. 
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and détermine this case upon its merits, and that _it erred in refusing 
to remand the case to the state court from whence it came. 

The judgment oî the Circuit Court is reversed, and the cause remand- 
ed to the Circuit Court, with directions to remand the case to the state 
court. 



STRBETEB et al. V, SANITARY DIST. OF CHICAGO. 

(Circuit Court of Appeals, Seventh Circuit October 4, 1904.) 

No. 1,06T, 

1. Appeal— Rkvibw— Teial to Court. 

Where a jury trial Is waived by stipulation In a Circuit Court In an 
action at law, and the cause Is trled to tlie court, as provided In Rev. St. 
§§ 649, 700 [U. S. Comp. St. 1901, pp. 525, 570], and a gênerai flnding 
naade, a revIew by an appellate court is llmited to the rulings made dui-- 
Ing the progress of the trial whieh are presented by a bill of exceptions. 

2. Samb — Bill of Exceptions — Findings. 

When insuch case the judgment was rendered on a gênerai finding, 
there is no authority for Insertlng spécial flndings In the bill of excep- 
tions slgned at a succeeding term of court 

3. FEDERAL Courts — Trial to Court — Practice, 

On the trial of a cause In a Circuit Court wlthout a jury, as provided 
In Rev. St §§ 649, 700 [U. S. Comp. St 1901, pp. 525, 570], the procédure 
Is governed by the provisions of such statute ; and the court may, at its 
option, œake either gênerai or spécial flndings. It cannot be required 
to rule on specilîc propositions of law presented by the parties in accord- 
ance with a state practice. 

4. Same — Review in Appellate Court. 

In a cause trled in a Circuit Court wlthout a jury, under Rev. St. §5 
649, 700 [U. S. Comp. St 1901, pp. 525, 570], where there were no spécial 
flndings, nor a stipulation of facts, a request for a holding, as matter of 
law, that plaintlfCs were entitled to recover the amount elaimed, requires 
a weighing of the évidence and a détermination of facts, and the ruiing 
thereon is not revlewable by an appellate court 

5. Same— Rulings on Evidence. 

On a trial to the court wlthout a jury, the improper admission of évi- 
dence is not of itself necessarily a ground for reversai, but the évidence 
Improperly admitted or excluded must be of such kind and so forceful 
that it should worlc a différent resuit from that reached by the trial court. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

This suit Is brought by the plalntifCs In error to recover upon a contraet 
between them and the défendant the sum of $125,000, elaimed to be due 
them thereon. The plalntifCs agreed to excavate section E of the main drain- 
age canal in the valley of the Des Plaines river according to the terms of the 
contraet and the spécifications thereto, and to complète the worli by October 
1, 1896. The plaintlfCs commenced the excavation, taklng ofC the top of the 
entire section to the depth of àbout 10 feet ; the average depth contemplated 
being about 37 feet In the course of the excavations they encountered a hard 
material, and practlcally eeased the worli in January, 1894 ; insisting that the 
défendant should double the contraet price for glacial drift This application 
was considered by the drainage board, and was denied on August 8, 1894, and 
an order was passed by the board requiring the plaintlfCs to résume work 
within 10 days ; there having been practlcally a cessation of work by the 
plaintiffs during the spring and summér of 1894. The défendant claims that 
the plalntifCs falléd to résume work, and the drainage district thereupon en- 



8TREETER V. 8ANITAKY DIST. OF CHICAGO. 125 

terea Into contract In Septemtier, 1894, wlth the flrm of Angtis & Glndele, 
at a lower rate than that agreed to be paid by the contract wlth the plain- 
tiffs. The flrm of Angtis & Gindele entered upon the performance of the 
work, but, meeting wlth flnanclal fallure In December, 1896, by consent of 
the drainage district thelr contract was assigned IMarch, 1897, to Halverson, 
Richards & Co., who completed the work on August 31, 1899. 

The plalntiffs clalm that there was no abandonment by them of the con- 
tract, and assert that they are entitled to recover the reserve pereentage 
upon the amount of the work done by them, and the différence between tlie 
amount agreed to be paid by thelr contract and the amount agreed to be paid 
by the contract wlth Angus & Gindele and Halverson. Richards & Co., 
amounting in ail to .$88,893.50, wlth interest from December 22. 1899. 

The défendant pleaded the gênerai Issue, and, upon stipulation in writing, 
a jury was waived and tbe case was tried to the court. A large mass of tes- 
timony was presented at the trial, both oral and written, and there was 
mueh dispute upon the facts. Thls testimony comprises 169 printed pages 
of the bill of exceptions. At the conclusion of the évidence the plalntiffs in 
error submitted to the court 35 propositions of law, requesting that the court 
hold them to be the law of the case. Twenty-seven of thèse propositions were 
refused by the court, and an exception reserved to each ruling. The eightli 
proposition was as follows: 

"(8) The court holds, as matter of law, that the plalntiffs are entitled to 
recover in thls case the sum of .$88,893.50." 

On November 6, 1902. the court made a gênerai flnding as follows : 

"Now come the parties by their attorneys, and the court, having consldered 
and belng now fully advlsed in the premises, flnds the issues for the plaln- 
tiffs, and assesses thelr damages at the sum of twenty-one thousand eight 
hundred and forty-eight dollars." 

On August 18, 1903, judgment upon that gênerai flnding was rendered, to 
reverse which .ludgment thls writ of error Is sued out. On February 17, 1904, 
there was signed and filed a bill of exceptions in the cause, which contains 
the évidence, certain rullngs in the admission and exclusion of testimony. the 
35 propositions of law referred to, and then states : 

"The court flnds from the évidence in thls case that the plalntiffs are en- 
titled to recover the sum of $18,998.95 ; the same belng the amount of re- 
serve pereentage held back by the défendant at the time défendant proceeded 
under clause 'L,' and relet the work under plalntiffs' contract to Angus & 
Gindele. 

"The court further flnds that plalntiffs are entitled to recover interest at 
the rate of flve per cent, per annum upon said .$18,998.95 from December 22, 
1899, the date of the final certiflcate to Halverson, Richards & Co., to the 
date of the entry of judgment hereln. 

"As to the clalm of plalntiffs that they are entitled to recover $6,092.05, the 
same belng one-half cent per cublc yard upon 1,218,410 cubic yards of glacial 
drift, and the sum of $63,802.50, the same belng thirty cents per cubic yard 
upon 212,675 cubic yards of solid rock— the said .$6,092.05 and $63,802.50 belng 
the différence between plalntiffs' contract prlce and the contract priée at 
which the work was relet to Angus & Gindele and Halverson, Richards & Co. 
— the court flnds that the défendant has sustained damage to the amount of 
said sums of $6,092.05 and $63,802.50, the resuit of plaintlfEs' fallure to com- 
plète thelr contract, which the défendant is entitled to recoup and set off 
agalnst the above sums so claimed by plalntiffs, and therefore the plaintlff is 
entitled to recover only the sum of reserve pereentage, $18,998.95, wlth in- 
terest, as aforesald." 

The plalntiffs excepted to the last paragraph of the flnding. 

The sixth and seventh assignments of error challenge the supposed flndlngs 
of the court eontained In the bill of exceptions above quoted. The assign- 
ments of error from the eighth to the thirty-second, both inclusive, refer to 
the admission or exclusion of évidence offered at the trial. The remaining 
of the 64 assignments of error refer to the refusai to hold the propositions 
of law tendered. 



126 133 FBDBBAL BEPOETEB. 

Adams H. Goodrich, Kalph R. Bradiey, and Albert M. Cross, for 
plaintiffs in, error. 

Seymour Jones, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). The 
hearing of this cause upon the merits was interrupted by the court with 
the suggestion whether there was anything in the record which could 
properly be reviewed. The hearing upon the merits was thereupon 
suspended, and we were furnished with briefs upon the question sug- 
gested, which we now proceed to consider. 

The statute of March 3, 1865, 13 Stat. 501, Rev. St. §§ 649, 700 
[U. S. Comp. St. 1901, pp. 525, 670], provides as follows: 

"Issues of fact In civil cases In any Circuit Court of the United States 
may be trled and determined by the court wlthout the Intervention of a jury, 
whenever the parties, or thelr attorneys of record, file a stipulation In writ- 
Ing with the clerk of the court waiving a jury. The flndlng of the court 
upon the facts, which flndlng may be either gênerai or spécial, shall hâve 
the same effect as the verdict of a jury. The rullngs of the court in the 
cause In the progress of the trial of the cause, when excepted to at the tlme, 
may be reviewed by the Suprême Court of the United States upon a writ of 
error or upon appeal, provided the rullngs be duly presented by a blll of ex- 
ceptions. When the flndlng Is spécial, the review may also extend to the dé- 
termination of the suflieleney of the facts found to support the judgment" 

The prohibition to review the findings of a jury upon the facts other- 
wise than according to the rules of the common law is constitutional. 
Const. U. S. Amend. 7. That mode of review is either by a new trial 
allowed by the trial court, or by the granting of a new trial by an ap- 
pellate tribunal for some error at law intervening at the trial. 

A gênerai finding upon a trial by the court without a jury has by the 
statute the same effect as the verdict of a jury. The parties are con- 
cluded upon the facts by the détermination of the court, and nothing is 
presented for review, except as might hâve been reviewed, had there 
been a trial by jury. Insurance Company v. Folsom, 18 Wall. 237, 21 
L. Ed. 827. 

The statute in question has been under fréquent review. Norris v. 
Jackson, 9 Wall. 125, 19 L. Éd. 608; Dirst v. Morris, 14 Wall. 484, 20 
L. Ed. 722 ; Insurance Company v. Folsom, 18 Wall. 237, 21 L. Ed. 
S27 ; Cooper v. Omohundro, 19 Wall. 65, 69, 23 L. Ed. 47 ; Crews v. 
Brewer, 19 Wall. 70, 22 L. Ed. 63 ; Insurance Co. v. Sea, 21 Wall. 158, 
22 L. Ed. 511 ; Insurance Co. v. Boon, 95 U. S. 117, 135, 24 L. Ed. 395 ; 
The Abbotsford, 98 U. S. 440, 443, 25 E. Ed. 168 ; Booth v. Tierman, 
109 U. S. 205, 3 Sup. et. 122, 27 L. Ed. 907 ; Martinton v. Fairbanks, 

112 U. S. 670, 5 Sup. Ct. 321, 28 L. Ed. 862 ; Santa Anna v. Frank, 

113 U. S. 339, 5 Sup. Ct. 536, 28 L. Ed. 978 ; British Oueen Mining Co. 
V. Baker Silver Mining Co., 139 U. S. 222, 11 Sup. Ct. 523, 35 L. Ed. 
147; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 37 E. Ed. 373; 
St. Louis v. Western Union Telegraph Co., 148 U. S. 92, 13 Sup. Ct. 
485, 37 L. Ed. 380 ; Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 
39 h. Ed. 289 ; Grayson v. Lynch, 163 U. S. 468, 472, 16 Sup. Ct. 1064, 
41 L. Ed. 230 ; St. Louis v. Western Union Telegraph Company, 166 
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U. s. 388, 17 Sup. Ct. 608, 41 L. Ed. 1044; Wilson v. Merchants* L. & 
T. Co., 183 U. S. 121, 127, 23 Sup. Ct. 55, 46 L. Ed. 113. 

The resuit of the rulings in thèse cases is that, if the finding be gên- 
erai, the review is limited to the rulings of the court in the progress 
of the trial. If the findings be spécial, the review may extend to the 
détermination of the sufficiency of the facts found to support the judg- 
ment. No other or différent review is permitted. The spécial finding 
of the statute is not a mère report of the évidence, but is a finding 
of those ultimate facts upon which the law must détermine the rights 
of the parties. If the finding be gênerai, only such rulings of the court 
in the progress of the trial can be reviewed as are presented by the bill 
of exceptions, but in such case a bill of exceptions cannot be used to 
bring up the whole testimony for review, any more than on a trial by 
jury. Grayson v. Lynch, supra. Nor can there be both a gênerai and 
a spécial finding. It must be the one or the other. British Queen Min- 
ing Co. V. Baker Silver Mining Co., supra; Corliss v. County of Pu- 
laski, 53 C. C. A. 567, 116 Fed. 289. 

The judgrnent hère was rendered on a gênerai finding. The bill of 
exceptions, signed five months thereafter, and at a subséquent term of 
the court, présents certain supposed spécial findings. This procédure 
is unauthorized, and must be disregarded. The supposed spécial find- 
ings, moreover, détermine no ultimate facts, and are merely explanatory 
of the resuit reached by the gênerai finding. There being then only 
a gênerai finding, and no agreed statement of facts, inquiry upon review 
must be limited to the sufficiency of the déclaration and to the rulings 
during the progress of the trial. Lehnen v. Dickson, supra. In this 
case Mr. Justice Brewer remarks as to the conclusiveness of the gênerai 
finding (page 77, 148 U. S., page 484, 13 Sup. Ct., 37 L. Ed. 373) : 

"But the burden of the statute is not thrown off simply because the wlt- 
nesses do not contradlct each other and there is no confllct in the testimony. 
It laay be an easy thing in one case for this court, when the testimony con- 
sists simply of deeds, mortgages, or other wrltten Instruments, to make a 
satisfactory finding of the facts; and in another it may be difflcult, when 
the testimony Is largely in paroi, and the wltnesses dlrectly contradlct each 
other. But the rule of the statute is of universal application. It is not re- 
laxed in one case because of the ease In determlning the facts, or rigorously 
enforced in another because of the difficulty in such détermination. The 
duty of finding the facts is placed upon the trial court. We hâve no au- 
thority to examine the testimony in any case, and from it make a finding of 
the ultimate facts." 

We are thus precluded from a review of the évidence to reach a dé- 
termination with respect to the ultimate facts upon which the judgment 
proceeded. 

At the close of the évidence the plaintifïs, following the practice sanc- 
tioned by the state law (3 Starr & C. Ann. St. 111. c. 110, par. 42, p. 3033), 
presented certain propositions to be held by the court as law in the dé- 
cision of the case. It is claimed that the refusai of the court to hold as 
requested was in each case error reviewable by the appellate court. The 
practice of the state court in this respect, as regulated by the statute, 
cannot be operative in a trial in the fédéral court. Such trial, in that 
respect, is governed exclusively by the fédéral statute, since Congress 
has spoken to the subject. Is it then permissible on a trial before the 
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court without a jury that a party may, as of right, demand that tlie court 
shall rule upon spécifie questions of îaw, founded upon the évidence sub- 
mjtted upon the one side or the other ? This question would appear to 
hâve been passed upon by the Suprême Court. Thus in Dirst v. Mor- 
ris, supra, the trial court decided that the plaintiff was entitled to re- 
cover notwithstanding' the possession of the premises taken by the de- 
fendant, and found the issues generally for the plaintiff. This ruling 
was alleged for error. But the Suprême Court said (page 490, 14 Wall., 
20 L,. Ed. 722), after disposing of a question upon admission of évi- 
dence : 

"The particular reason why, or ground on whlch, the court deelded that the 
plaintiflf was entitled to recover, notwlthstanding the possession taken by the 
défendant, and found the Issues generally in the plaintiff's favor, is not 
specifled. The court was exercising' the functions of both court and jury, 
and whether, as matter of fact, it regarded the proof sufficient to show that 
Breese had been served with process in the foreclosure suit, or whether, as 
matter ot Iaw, It regarded that fact as not material, or what other view 
of the case It may hâve taken, does not appear, and therefore no error can 
be asserted in the décision. This court, sittlng as a court of error, cannot 
pass, as It does in equity appeals, upon the welght or sufaciency of the évi- 
dence ; and there was no spécial flnding of faets. Had there been a jury, the 
défendant might hâve called upon the court for instructions, and thus raised 
the questions of làw which he deemed material. Or, had the Iaw which au- 
thorizes the waiver of a jury allowed the parties to require a spécial flnding 
of the faets, then the légal questions could hâve been raised and preseuted 
hère upon such flndlngs as upon a spécial verdict. But as the Iaw stands, If 
a jury Is walved, and the court chooses to flnd generally for one side or the 
other, the losing party has no redress on error, except for the wrongful ad- 
mission or rejection of évidence." 

So, also, in Insurance Co. v. Folsom, supra, at the close of the testi- 
mony the court was requested, but refused, to rule upon numerous 
propositions of Iaw, and such request was assigned for error; but the 
Suprême Court said (page 253, 18 Wall., 21 L. Ed. 827) : 

"Kequests that the court would adopt certain conclusions of Iaw were also 
presented by the défendants in the nature of prayers for instruction, as in 
cases virhere the issues of fact are tried by a jury, which were refused by 
the Circuit Court, and the défendants also excepted to such refusais. None 
of thèse exceptions hâve respect to the rulings of the court in admitting or 
rejecting évidence, nor to any other ruling of the Circuit Court which can 
properly be denomînated a ruling in the progress of the trial, as every one 
of the refusais excepted to appertains to some request made to affect or 
control the final conclusion of the court as to the plaintifC's right to recover. 
Such requests or prayers for Instructions, In the opinion of the court, are 
not the proper subjects of exception in cases where a jury Is walved, and the 
issues of fact are submitted to the détermination of the court." 

It is thus clear that the ultimate tribunal has placed a construc- 
tion upon the statute which forbids the practice which in similar cases 
obtains in the state courts of Illinois, ^nd dénies the right to a party in 
a fédéral tribunal to thus catechize the court. 

But it is insisted that the eighth request — that the court hold, as mat- 
ter of Iaw, that the plaintiffs are entitled to recover the amount claimed 
— is équivalent to a request for an instruction to a jury to return a ver- 
dict for the plaintiff, and so permit a review of the évidence. The re- 
quest, in our judgment, goes to the weight or prépondérance of évi- 
dence, not to the question whether the évidence making for the plaintiff 
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is adéquate, unimpeached, and without conflict. It demands a weigh- 
ing of the évidence. It does not proceed upon the ground that there is 
a total lack of évidence to support a contrary finding. WhetHer they 
were so entitled dépends upon many considérations of fact-^whether 
they had abandoned the work ; whether they were wrongfuUy prevent- 
ed from finishing the work; whether the défendants were entitled to 
any or ail of the six items of recoupment claimed ; whether any or ail 
of them had been waived. Thèse are questions of fact, requiring for 
solution by us an examination of the évidence and a détermination of the 
fact, which is not permissible. We hâve no right to enter into that field 
of controversy. That duty is lodged by the statute exclusiyely in 
the trial court. It is, however, claimed that, within certain rulings of 
the Suprême Court, this request is équivalent to a challenge to the whole 
évidence, and that we are at liberty to review. This contention is found- 
ed upon the cases of Norris v. Jackson, 9 Wall. 135, 19 L,. Ed. 608, 
and St. Louis v. Western Union Telegraph Co., 148 U. S. 92, 13 Sup. 
Ct. 485, 37 L. Ed. 380. In the former case the record shows that at 
the close of the évidence the court found the issues and rendered judg- 
ment for the défendant, to which décision and ruHngthe plaintiff except- 
ed. The Suprême Court ruled that the bill of exceptions must présent 
some erroneous ruling of the court in the progress of the trial, and that 
the exceptions presented involved no ruling of that class, and affirmed 
the judgment. Thereupon Mr. Justice Miller undertook to lay down 
four rules with respect to a review of a trial by the court without a 
jury: (1) That only such rulings in the progress of the trial can be 
reviewed as are presented by the bill of exceptions, or as may arise 
upon the pleadings; (3) in such cases a bill of exceptions cannot be 
used to bring up the whole testimony for review, any more than in a 
trial by jury; (3) that, if the parties désire a review of the law involved 
in the case, they must either get the court to find à spécial verdict which 
raises the légal propositions, or they must présent to the court their 
propositions of law, and require the court to rule on them ; (4) that ail 
of thèse must appear by the bill of exceptions. ït is under the third 
provision that the plaintiffs hère rely to hâve the évidence reviewed un- 
der the eighth request. It will be observed that the statement of rules 
by Mr. Justice Miller is obiter — not called for by the exigencies of the 
cause ; the court having determined that the ruling excepted to was not 
a ruling in the progress of the trial, but was an exception to the find- 
ing of the court. This obiter statement by that learned justice has been 
the foundation for some rulings in the fédéral court which might seem 
to lend strength to the contention of the plaintiffs. Thus in St. Louis 
V. Western Union Telegraph Company, 148 U. S. 93, 13 Sup. Ct. 485, 
37 L. Ed. 380, there was at the close of the trial an application for a 
déclaration of law "that the plaintifï was entitled to judgment for the 
sum claimed," which instruction was refused, and exception taken. Mr. 
Justice Brewer observes, "And this, as was held in Norris v. Jackson, 9 
Wall. 135, 19 L. Ed. 608, présents a question of law for our considéra- 
tion." He ignores the ruling in Dirst v. Morris and in Insurance Com- 
pany V. Folsom, referred to above, and in Cooper v. Omohundro, supra, 
in which latter case there was a request at the close of the évidence that 
the court should hold "that, upon the whole case, judgment should be 
133 F.— 9 
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for the défendant," ; and. iwith respect to which the court said (page 
69,19 Wall., 32 4 Ef|3î): 

"Beyond ail doubt, tthe only effect of the exception to the refusai of the 
court, togrant the flfth rèiiïiest, If the exception Is admltted to be well taken, 
wlU hé to f equlre thê 'cdîirt'hére to revîëw the flndlng Of thé Circuit Court 
In a case wheré thé flnaihg là gênerai, and where It Is unaccompanled by any 
authorlzed statement of the facts, whlch It is plain this court cannot do, for 
the reasonB glven in the opinion of the court in the case of Insurance Com- 
pany V. Folsom, declded at the présent term." 

Thèse three cases are subséquent to the case of Norris v. Jackson, 
and in direct antagonism to the third rule therein stated obiter. In the 
St. Louis Case Mr. Justice Brewer states as one reason for reviewing 
the ruling : 

"Further, there vas, as also appears In the Mil of exceptions, an agree- 
ment as tO' certain facts, which, though not technically such an agreed state- 
ment as Is the équivalent of a spécial flndlng of facts, yet enables us to ap- 
proach the considération of the; déclaration of law wlth a certainty as to the 
facts upon which It was basedi'' 

This considération would seem to hâve induced the court to a review 
of the proposition of law^ Mr. Justice Brewer adds that there was also 
sorne oralitestimony — 

"But as It appears from the opinion of the court that it made a distinct rul- 
Ing upon ft'Pi'oposItlon of law not at ail affected by the oral testimony, and 
which, in Its judgment, was décisive of the case, we cannot avold an Inqulry 
Into the Boatter thus deteribiried." 

If the St. Louis Case were applicable hère, and may still be consid- 
ered the law of the land, it certainly would seem to lend support to the 
contention of the plaintifïs. : There is in the case at bar, however, no 
consensus of facts disclosed by the bill of exceptions. It is simply a 
sténographie report of the évidence, and of the rulings at the trial, 
and of the propositions of law. We ca,nnot, therefore, as could the ulti- 
mate tribunal in the St. Louis Case, "approach the considération of the 
déclaration of law with a cçrtainty as to the facts upon which it was 
based." And hère it does not appear, as in the St. Louis Case, that 
"the ruling upon the propositionsi of law was not at ail affected by the 
oral testimony." 

The St. Louis Case was reversed, and retried without a jury, and 
came again to the Suprême Cojirt, 166 U. S. 388, 17 Sup, Ct. 608, 41 
L. Ed. 1044, Upon tjiç new trial, at the close of the testimony there 
was a request for several rulings upon the law, one of which was that, 
upon the pleadings and évidence, the plaintiff was entitled to recover 
the sum claimed, The Suprême Court declined to review the ruling 
and affirmed the judgment ; observing that the ruling "involved a dé- 
termination of facts, and as those facts were not found for us by a spé- 
cial finding of the court, and as the évidence which developed the facts 
is not brought to our notice by exception to its competency or relevancy, 
no. questions of law are presented for our review." It is clear to us 
that the décision in the St. Louis Case upon the first appeal is overruled 
by the décision in the latter appeal. The request presented upon each 
appeal was that, as matter of law, the plaintiff was entitled to the sum 
claimed, as is the case in the suit at bar. If the request was effective 
to authorize a review upon the fîrst appeal, it should hâve been equally 
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effective upon the second. There is between the two requests not the 
différence of the "shadow of a shade." Both décisions cannot stand, 
for they are in direct conflict, and we must hâve regard to the later 
décision, especially as ît brings the court in accord with most of the dé- 
cisions of the ultimate tribunal speaking to the question. 

It remains to consider the assignments of error with respect to the 
admission or rejection of évidence upon the trial. There are 25 of thèse 
assignments of error. The brief of the appellants does not seem to 
place great stress upon thèse alleged errors ; but, since opportunity for 
argument of them was eut off by the action of the court as stated, we 
are disposed to restore the cause to the calendar for argument upon 
thèse assignments, if the plaintififs so désire. It should, however, be 
borne in mind that, on a trial to the court without a jury, the improper 
admission or rejection of évidence is not of itself necessarily a çround 
for reversai. Craig v. Missouri, 4 Pet. 437, 7 L. Ed. 903 ; Éield v. 
United States, 9 Pet. 202, 9 L. Ed. 94 ; United States v. King, 7 How. 
853, 854, 12 L. Ed. 934; Weems v. George, 13 How. 190, 14 L. Ed. 
108. The évidence improperly admitted or improperly rejected must 
be of such kind and so forceful that it should work a différent resuit 
from that arrived at by the trial court. 

If the plaintiffs shall so elect, and shall file a written élection with 
the clerk within 10 days, the cause will be restored to the calendar for 
argument upon the assignments of error respecting the admission or 
rejection of évidence; otherwise the judgment will be affirmed. 



FOX V. GUNN et al. 

(Circuit Court of Appeals, Ninth Circuit October 17, 1904.) 

No. 1,043. 

ï. Teust— Suit to Enfobce— Evidence Consxdeeed. 

Evidence considered, and held to establish complainant's right to an 
undivided interest in certain mining property and elaims held in trust 
by one of tlie défendants under an agreement that on the repayment 
to him of advances made thereon, either from the proceeds of sales or 
ore, the property should be divided, and to entitle complainant to an 
accounting from défendant, as against such advances, for the value of 
certain of the daims which he had disposed of, denying complainant's 
Interest therein. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

Mitchell & Tanner and M. B. Kellogg (A. E. Shaw, of counsel), 
for appellant. 

A. C. Hough, M. S. Wilson, and C. H. Lovell, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The appellant was the complainant in 
the court below in this suit in equity, to which the appellees were 
made défendants. In his amended bill the complainant allèges that 
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he is, and for a longf time prior to the filing of the original bill was, 
the owner of an undivided half of certain described real property, 
mines, and mining daims, and of the ores and precious metals con- 
tained therein, situated in the county of Joséphine, state of Oregon, 
to wit: (a) The southwest quarter of section 36, township 40 south, 
range 8 west, Willamette meridian, embracing what is called in 
the record the "Waldo Mine" ; (b) the south' half of section 25, 
township 40 south, range 8 west, Willamette meridian, also em- 
bracing a mine with ores and precious metals ; (c) a certain lode- 
mining daim adjoining the Waldo mine, located under the laws of 
the United States by the complaînant, Fox, on the 12th day of 
March, 1900, called the "Young Tom Lode"; (d) a certain other 
mining daim adjoining that last described, located under the laws 
of the United States by one Oliver Roberts on the 12th day of 
March, 1900, and called the "Young Lou Lode" ; and (e) a certain 
other mining claim, adjoining that last described, located under the 
laws of the United States by one Charles Decker on or about March 
12, 1900, and called the "Young Charley Lode." 

It is alleged, among other things, in the amended bill, that the 
property mentioned is of the value of $200,000, and — 

"That the sald défendants, and each of theru, though at times heretofore hav- 
Jng adœitted and acknowledged the ownershlp of the plaintlflf, your orator, to 
the undivided half of ail the above sald propertles and mines and mining 
daims, now deny the same, and clalm an Interest and Interests In sald undi- 
vided half adiyerse to the clalms and ownership of your orator, but that the 
nature and the amount of sald clalms of défendants, and each of them, your 
orator is unable to state; and your orator states that the reason of such 
Inabllity on hls part Is that such elalms are made by défendants from time 
to time in varying terms, and that they at times deny that your orator bas 
any tltle or interest in any p( said propertles, mines, and mining clalms, and 
at other times assert that your orator bas tltle and Interest in said proper- 
tles, mines, and mining clalms only in a small fraction, and mueh less than 
an undivided lialf, and that they own ail said undivided half so belonging to 
your orator, except a very small proportion thereof ; that the claims of said 
défendants, and each of them, against said undivided half, are, and each of 
them is, v?ithout any rigàt whatsoever, and that neither of the défendants 
hâve any esta te, right, title, or interest whatsoever in aild to said undivided 
half of sald real propertles, mines, and mining claims above described, or any 
part or portion of said undivided half." 

The prayer of the bill is, among other things, that the défendants be 
required tp gtate the nature of their claims, and for a decree that 
neither of them hâve any estate or interest in the undivided half of the 
property owned by the cotnplainant, and that each of them be enjoined 
frorn asserting any claim thereto adverse to the complainant, and that 
the défendants be required to exécute to the complainant such grants 
and other conveyances as may be proper, and for gênerai équitable re- 
lief. 

The défendants answered the amended bill, and at the same time filed, 
by leave o|E the court below, a cross-bill. In their answer they denied, 
among other things, that the complainant is or ever was the owner of 
any interest in any of the property mentioned in the bill, except as stated 
in the answer and in the cross-bill. In respect to the three mining 
claims mentioned in the amended bill as the "Young Tom Lode," the 
"Young Lou Lode," and the "Young Charley Lode," the answer o£ 
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the défendants denied that any vain or Iode was discovered in either of 
those daims prior to the location thereof, and that subséquent to their 
location the locator of each of the claims failed and neglected to sink 
any shaft, or to make any eut or crosscut or tunnel, or to do or perform 
any of the work upon the claims required by section 3 of an act of 
the Législature of the state of Oregon approved October 14, 1898, en- 
titled "An act relating to mining claims, repeàling chapter xiii of 
the Code of Civil and Criminal Procédure in Justices' Courts, and sec- 
tions 3837, 3828, 3830, 3831, 3832, 3833, 3834, 3835, and 3836 of chap- 
ter LX of Hill's Annotated Laws of Oregon" (Laws 1898, p. 17), by 
reason of which the answer averred that each of those locators forfeit- 
ed and lost ail right thereto, and that the défendant Gunn, finding the 
ground theretofore covered by the Young Tom location vacant and 
unoccupied, located the same on or about the 14th day of June, 1900, 
under the mining laws of the United States, as the Spruce claim, mark- 
ing the boundaries thereof, and recording the claim as required by law, 
and doing the necessary work thereon, which disclosed a vein or Iode of 
rock in place, carrying copper and gold, which claim the défendant 
Gunn has at ail times since claimed and owned, to the exclusion of the 
complainant, Fox, and with his knowledge and consent ; that on or about 
the same day in June, 1900, the défendant Draper located, under the 
laws of the United States, as the Fine claim, the ground theretofore cov- 
ered by the Young I^u Lode, marking and recording the claim as re- 
quired by law, and doing the necessary work thereon within the time 
required by law, and finding in the bottom of the shaft a vein of rock 
in place, carrying copper and gold, which claim the défendant Draper 
has at ail times since claimed and owned ; that on or about the 14th 
day of June, 1900, the complainant, Fox, "by and through his servants 
and agents," located as the Fir claim the ground theretofore covered 
by the Young Charley Lode, marking and recording the same as re- 
quired by law, and doing the necessary work thereon within the time re- 
quired by law, and disclosing in the bottom of the shaft a vein or lode 
of rock in place, bearing copper and gold ; and that thereafter, to wit, 
July 5, 1900, Fox executed to the défendant Gunn a deed conveying 
ail his interest in and to the Fir claim to Gunn, which deed was duly 
recorded in the office of the recorder of the county in which the prop- 
erty is situated. 

The cross-bill allèges, in substance, that about the month of July, 
1896, Fox, being désirons of obtaining bonds for deeds or options of 
purchase upon mines and mining claims in Joséphine county. Or., 
and not being financially able to carry out his desires in that regard, 
applied to Gunn for financial assistance, whereupon an agreement was 
made between the two by which Fox should proceed to the county 
named, and obtain bonds and options upon mines and mining claims in 
that vicinity — Gunn to advance the necessary money to obtain such 
bonds and options, and with which to prosecute development work upon 
such mines and mining claims, and also money with which to pay the 
expenses of locating such mining claims as Fox might discover and be 
able to locate — ail of which bonds and options and locations should be 
taken and located in the name of Gunn, or in the name of such person 
as he might designate ; that ît was understood that ail money so ad- 
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vanced by Gunn and so expended should be repaid to Gunn out of any 
sale or sales made of the property, or out of any ores extracted there- 
from, the remainder of which should be owned by Fox and Gunn in 
equal proportions; that Gunn "should hold and own said properties, 
and maintain and operate them as he might see fit until he was repaid 
in full for ail moneys paid, laid out, expended, or advanced on accounl 
of said properties, and, upon being so repaid, that he would exécute 
ail proper deeds and conveyances for an undivided half thereof to the 
said défendant Fox" ; that, under and by virtue of this agreement. Fox 
proceeded to Joséphine county. Or., and there obtained bonds and 
options on certain mines and mining claims, known as the "Free 
and Easy," "Sowell No. 1," "Sowell No. S," "Jumbo Eléphant," 
"Baby Eléphant," and other mines and mining claims unknown to the 
cross-complainant, and did make locations of certain other mines and 
mining claims in the same vicinity, to wît, the Scott, Dodd, Gunn, 
Folsom, and others, to the cross-complainant unknown, ail of which 
were subsequently conveyed by deeds to Gunn, and that subsequently, 
and while the contract between those parties was in full force, the 
aforesaid southwest quarter of section 36, embracing the Waldo mine, 
was conveyed to Gunn by its then owner, John G. Elder, Gunn paying 
to Elder therefor the considération for the conveyance, namely, the sum 
of $5,500, the title to which Gunn still holds subject to the rights of 
Fox and Draper; that thereafter, and on or about February 12, 1900, 
Gunn purchased, through his attorney and trustée, Hough, from the 
Oregon & California Raiiroad Company and the Union Trust Company 
of New York, the aforesaid south half of section 35, paying therefor the 
sum of $760, which property was duly conveyed to him by deed, and 
the title to which Gunn still holds subject to the rights of Fox. The 
cross-bill also allèges that ail of the bonds and options so secured upon 
mining claims were allowed to expire, and the title thereto returned to 
the owners thereof, and that ail of the mining claims so located as afore- 
said were abandoned and forfeited by reason of the wrongful location 
thereof by Fox, and by reason of his failure to perform or cause to be 
performed, for and on behalf of Gunn or otherwise, the annual labor 
thereon required by law. 

It is fui;ther alleged in the cross-bill that, after acqulring the afore- 
said southwest quarter of section 36 and the south half of section 25, 
Gunn expended large sums of money in developing the Waldo mine, 
contained in the southwest quarter of section 36, and in prospecting and 
attempting to discover a Iode or vein of minerai within the boundaries 
of the south half of section 35, and in work upon the aforesaid mining 
claims prior to their abandonment and the expiration of the options 
mentioned, aggregating the sum of $37,955.76, and has received as pro- 
ceeds from the sale of ore extracted from the Waldo mine the sum of 
$1,686.07, and no more ; that on or about the month of December, 1897, 
Gunn and Fox entered' into a contract, by the terms of which Fox agreed 
to introduçQ to Gunn one McCormick, who had discovered a method of 
making blasting powder, and who was without means of prosecuting 
his experiments and obtaining letters patent therefor, and who wished 
the financial aid of Gunn ; that in pursuance of that agreement the 
three met, and agreed that Gunn should furnish certain money to 
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enable McCormick to prosecute his experiments and to obtain letters 
patent for his invention in the United States and foreign countries,^ and 
that when the powder was perfected, and letters patent had been is- 
sued, and the powder placed upon the market, ail moneys so advanced 
by Gunn should be returned to him, and an undivided half interest in 
the invention and letters patent should be conveyed to Gunn, and the 
remaining half become the property of McCormick and Fox; that, in 
the event of a failure of the enterprise, ail moneys so advanced by Gunn 
should be repaid to him by Fox ; that, in pursuance of that agreement, 
Gunn advanced the sum of $2,911.30; that it subsequently turned ont 
that no patent could be obtained, and the experiments were not success- 
ful, so the whole project proved a failure, leaving Fox, according to the 
averments of the cross-bill, indebted to Gunn therefor in the further 
sum of $2,911.30, none of which has been paid; that the aggregate 
amount of the moneys advanced by Gunn under the aforesaid agree- 
ments with Fox is $29,180.99. 

The cross-bill further allèges that it was expressly understood and 
agreed between Gunn and Fox that, when Gunn should be fully repaid 
ail moneys advanced by him "for or on account of any and every agree- 
ment or mining enterprise entered into" between them, then Gunn would 
exécute to Fox or his assigns a proper deed or deeds to an undivided 
half interest "in and to any and ail real properties and mines and 
mining claims obtained or owned" under the agreements, which the 
cross-bill allèges Gunn's willingness to fulfill. It is further alleged 
in the cross-bill that the Waldo mine, by reason of the development 
work made thereon with money advanced by Gunn, has a prospective 
value of about $50,000, and that about the month of April, 1900, Fox 
sold of his contingent interest in the southwest quarter of section 36, in 
which that mine is situate, an undivided one-fifth to the cross-complain- 
ant Draper for the sum of $1,000, one-half of which sum was thereupon 
paid to him by Draper, and that thereafter, and before the month of 
November, 1900, Draper paid to Fox on account of that purchase the 
further sum of $200, leaving due a balance of $300, which last-men- 
tioned sum Draper tendered to Fox on the 23d day of September, 1901, 
together with a proper deed for his signature and acknowledgment, 
for the conveyance of such one-fifth of Fox's alleged contingent un- 
divided half interest in the aforesaid southwest quarter of section 36, 
but that Fox refused to accept the $300 or to exécute such deed. The 
cross-bill also contains a tender by Draper and the averment of a wil- 
lingness to pay to Fox the $300 on his executing the deed. 

The prayer of the cross-bill is, among other things, for a decree to 
the efifect that Gunn is the owner of the southwest quarter of section 36 
and the south half of section 25 in township 40 south, range 8 west, 
Willamette meridian, and that he holds the title to an undivided four- 
tenths of the southwest quarter of section 36, and the title to an undi- 
vided half of the south half of section 25, in trust for Fox, subject to a 
lien upon the interest so held in trust, for the sum of $27,875.52 ; that 
Fox be required to release and relinquish to Draper an undivided one- 
tenth of the southwest quarter of section 36, and exécute to Draper a 
deed therefor; that Gunn holds a title to an undivided one-tenth of 
the southwest quarter of section 36 in trust for Draper, subject to a lien 
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foi- the sutti of $1,305.27 due Gunn by Draper; that Fox be adjudj^,cd 
to pay Gunn $27,805.52 within a time to be fixed by the court, upon the 
pa3Tnent of which Gunn should exécute to Fox a deed for the undivided 
four-tenths of the aforesaid southwest quarter of section 36 and the 
undivided half of the aforesaid south half of section 25 ; and that upon 
the failure of Fox to make such payment the said four-tenths of the 
southwest quarter of section 36 and the undivided half of the south half 
of section 25 so held in trust by Gunn for Fox be sold to satisfy the de- 
mand of Gunn. 

A replication vi^as duly filed by Fox to the answer of the défendants, 
and an answer to the cross-bill. 

From thé foregoing statement of the pleadings, it will be seen that 
Gunn and Draper denied aily interest in Fox in either of the mining 
claims mentioned in the bill of complaint, but admitted a contingent 
interest in him in the southwest quarter of section 36 and the south 
half of section 25. It is perfectly plain, however, from the évidence in 
the cause, that Fox's interest was precisely the same in the three mining 
claims described in the amended bill of complaint as the "Young Tom 
Lode," the "Young L,ou Lode," and the "Young Charley Lode," and 
also in the record as the "Fir," "Fine," and "Spruce," as it was in the 
southwest quarter of section 36 and the south half of section 25. This 
fact very clearly appears from the testimony of both Gunn and Draper 
themselves. It was admitted upon the trial that in pursuance of the 
agreement between Gunn and Fox that in June, 1899, a bond for a deed 
.vas taken in the name of Gunn from Joseph L. Sowell and R. L. Ank 
for the quartz mining claims known as the "Baby Eléphant," "Jumbo 
Eléphant," "Sowell No. 1," and "Sowell No. 2," and that thereafter the 
quartz mining claims known as the "Dodd," "Scott," "Folsom," and 
"Gunn" were located, ail of which locations and bonds were afterwards 
abandoned. But it appears from the testimony of Gunn himself that 
while they existed he advaliced moneys for work upon them, as well 
as upon the three mining claims described in the amended bill of com- 
plaint, which moneys so advanced were expended by Fox upon them. 
It is true that Gunn, after having testified, in effect, that the Waldo 
mine and the south half of section 25 and the Sowell and other mining 
claims mentioned in the record as having been bonded, located, and 
afterwards abandoned, were ail acquired under the gênerai understand- 
ing between himself and Fox that the two parties were to own them in 
equal shares after the advances made by Gunn had been repaid to him, 
and that he and Fox had never made any change in their gênerai plan, 
when asked upon cross-examination, "Is it not a fact, Mr. Gunn, that 
thèse three mining locations known as the 'Spruce,' 'Fir,' and 'Fine' 
were also secured as a part of this same gênerai plan?" answered, "I 
don't know anything at ail about it. I don't remember them at ail." 
A little further along this witness was again asked with respect to the 
Spruce, Fir, and Fine locations, and testified as follows : 

"Q. Is It not a fact that those claims were secured In the same gênerai 
manner, and under the same gênerai purpose, and wIth the same Intent? A. 
No. Q. They were not? A. They were not. Q. Can you state how they were 
secured? A. They were secured in furtherance of a new corporation which 
was inteuded to be £orm[ed]. Q. What corporation was that, Mr. Gunn? A. 
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The corporation that some gentlemen from Colorado, who had means, and 
who were negotlating for nelghborlng propertles, were forming." 

An exhibit being shown the witness, he was asked: 

"Q. On thls map, Mr. Gunn, I call your attention to the three claims ad- 
iioining the Waldo copper mine on the south, marked 'Pir,' 'Fine,' and -Spruce.' 
and ask you if you know whether or not they correspond to the three mining 
claims designated on the complalnant's amended Mil as the 'Young IjOii." 
'Young Tom,' and 'Young Charley'? A. I hâve learned It since the commence- 
ment of thls suit. Q. You hâve learned it since the commencement of this 
suit? A. Yes, sir. Q. In whose names were those three claims located? A. 
I thinb it was Draper, Fox and Gunn. I am not sure. Q. Draper, Fox, and 
Gunn? A. I think so. Q. You say, Mr. Gunn, that thèse claims were located 
in connection with a project to incorporate a company? A. Yes, sir. Q. What 
was the purpose of that company? A. The purpose of the company was, they 
had negotiated the purchase of adjoining claims, and were beeomlng Interested 
in the district for the development of copper claims. Q. Had that company 
been incorporated? A. No. Q. It had not been incorporated? A. It had not. 
Q. Had you any interest in that corporation? A. I would hâve had if I could 
hâve flxed something up with Fox. Q. Had the défendant Draper any in- 
terest in that company? A. Hehad. Q. Had the complainant, Fox, any interest 
in that company? A. No. Q. One of those claims, however, was located In 
the name of A. W. Fox, wasn't it? A. It was, as a compliment to him. Q. 
Where did the money corne from to pay for those locations? A. I furnished 
it. Q. You furnished it? A. I think, I don't know, I am sure. I really don't 
know. Q. You don't know whether you furnished that money or not? A. I 
really don't know. Q. Do you know who made those locations? A. They were 
made by — No, I can't say now who made them. Q. Were they made by Mr. 
A. C. Hough? A. I couldn't tell you. Q. Were they made at your request? 
A. No; they were not. Q. They were not made at your request? A. No. Q. 
You don't know where the money came from to pay for them? A. No; I do 
i.ot. Q. And you don't know who paid it? A. No; I do not. Q. Are those 
locations still alive? A. I couldn't say. I hâve never been on the grouhd. 
X think they are. Q. You never hâve been on the ground? A. I never hâve 
been on the ground. Q. Do you know whether the assessment work bas been 
done? A. Yes. Q. Do you know whether the assessment work was done on 
the three claims as previously located? A. I don't know. Q. You don't know? 
A. No. Q. As a matter of fact, then, you want It to be understood that, so 
far as thèse three locations are concerned, you hâve no knowledge of your 
own on the subjeet? A. I hâve no knowledge; no recollection. Q. Did you 
ever give the complainant, Fox, any considération for the deed which he 
made to you to one of thèse claims? A. None at ail. Q. Did you request him 
to make that deed to you? A. I asked him If he would slgn that deed trans- 
ferring that elaim to me. He said. 'Yes ; certainly ;' and he did. Q. Did 
you explain to him at that time that thèse claims were not Included In the 
gênerai purpose with which you and Fox had operated up there? A. No; I 
did not. Q. It had been customary, had it not, for the complainant, Fox, to 
take deeds and bonds in your name? A. Yes, sir. Q. And so far as anything 
that you told him was concerned, you treated this location in exactly the 
same way, did you not; asking him to deed It to you? A. I can't say that I 
did. Q. Did you explain to him, when you asked him to deed it to yoUj that 
it was not a part of that? A. No ; I did not. Q. Hâve you any other mining 
properties In this district, located since the Ist of May, 1900? A. Yes." 

Draper, having testified something in référence to the Waldo Smelting 
& Mining Company, a corporation organized under the laws of the 
State of Colorado, was asked: 

"Q. This last corporation you hâve referred to — You are Interested In 
that, are you? A. Yes, sir. Q. I présume your codefendant Gunn is also In- 
terested in It? A. He is the président of the company. Q. He is the président 
of the company? A. Yes, sir. Q. Who else is interested in that company? A. 
I can't glve you the list of the stockholders, but Mr. John Barth, of Milwaukee, 
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Is a stockholflér; Mr. Charles L. Tutt, of Colorado SprlngS; Mr. Spencer Pen- 
rose, of Coloradb Sprlngs ; Mr. Richard Penrose, of Phlladelphia ; Mr. Bond 
Thomas, of New York ; and some mlners, whose name I hâve not got. Q. Did 
you and Mr. Gunn secure whatever interest you may hâve In that property 
by reason of turning over to that conjpany thèse eight mining claims known as 
the 'Chestnut,' 'Laurel,' 'Poplar,' 'Oak,' 'Cedar,' 'Flr,' 'Pinp.' and 'Spruce'? 
A. Am I to testlfy for Mr. Gunn, or just for myself, Mr. Shaw? Q. Testify 
for both, if It is in your knowledge. A. Only so far as I am concerned, I 
(urned in the claim standing in my name known as the 'Fir,' as a partial 
interest that I might hâve In the Waldo Smeltlng & Mining Company. Q. 
Of your own knowledge, then, you don't know whether the défendant Gunn 
turned over any of this property to that corporation, or not? A. Yes, sir ; 
I do know. Q. Well? A. Mr. Gunn turned in his three claims. Q. Which 
were hls three claims? A. The Spruce, Fine, and Oak. Q. From whom were 
the other claims secured, if you know? A. From the owners thereof — Mr. 
Tutt, Mr. Penrose, Mr. Barth, and Mr. Thomas. Q. Dld thèse gentlemen 
that you hâve just mentioned locate thèse varions daims themselves? A. 
r loeated them as their agent. Q. You located them as their agent? A. 
Yes. Q. Thèse claims were ail located in June of 1900, I understand? A. 
Yes. Q. At the time you were in the employ of the complainant and défendant 
Gunn. Is that correct? A. Tes, sir. Q. The assessment work upon thèse 
claims was done by whom? A. It was done under my direction. Q. Yes; by 
wliom? A. By various contractors and miners. Q. Were those contractors and 
miners at that time employed upon the Waldo copper mine, and sent over 
there to do this work? A. Tiey were not employed on the Waldo copper mine. 
Q. Had they been employed upon the Waldo copper mine? A. I think not. 
Q. It Is your impression, then, is it, that outside miners were secured to do 
this work under your direction? Is that correct? A. The, contra cts were ad- 
vertised, the work was advertised, and blds were received for the work on 
the Consolidated group, as we called it. Q. Did I understand you this morning 
to State th^t Mr. Thomily, your foreman, did what is known as the 'state 
work' on thèse mines? A. No ; I slmply requested Thomily, at any time when 
I was absent, to see to It that the assessment work was properly done. Q. He 
was at that time employed upon the Waldo copper mine, was he not? A. Yes, 
sir. Q. I would like to aslc. Colonel Draper, if you are interested at the prés- 
ent time in a group of mines known as the 'Monarch Group'? A. Yes, sir." 

We think it perfectly clear from the testimony of Gunn and Draper, 
to say nothing of that of Fox, that the latter had precisely the same 
interest in the groimd covered by the Fine, Fir, and Spruce claims that 
he had in the balance of the property described in the amended bill. 
The original locations of that ground were made by Fox under his 
agreement with Gunn, and the relocations of it were made by Draper 
while in the employ of Gunn and Fox, under the same gênerai agree- 
ment, and with money fùrnished by Gunn under that agreement, and 
for the repayment of which, in part, Gunn, in his pleadings and in his 
testimony, asserts the right to withhold from Fox the conveyance of 
any interest in any of the property in question. We agrée with the 
court below that, under the Coiitract between Gunn and Fox, ail the 
moneys adVanced by G^nn in pursuance of it were to be returned to hini 
before Fox should receive anything — not, however, as is claimed in the 
cross-bill, oùt of Fox's half, but out of the whole property — and that 
such reimbursement should be made either out of proceeds ari.sing from 
working the mines and mining claims, or from the bona fide sale of the 
whole or any part of the» property, and that the title to the property 
should remain in Gunn^ until such reimbursement. But surely, when 
Gunn disposed of any of the property embraced by the contract, the 
proceeds thereof, whatever they may hâve been, should be applied up- 
on his claim agaihst the property covered by the agreement. 
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We also agrée with the court below that Draper is entitled to the 
one-fifth of Fox's interest in the southwest quarter of section 36 upon 
the payment to the latter of the balance of its purchase price. It does 
not appear that any time was fixed by the parties for its payment, nor 
that the deferred payment should bear interest, and it does not appear 
that an unreasonable time elapsed prior to the tender of the balance due 
from Draper to Fox. The record shows that Gunn disposed of a part 
of the property in which Fox was interested to the Waldo Smelting & 
Mining Company. It does not show what he received as a considéra- 
tion for such transfer. But whatever it was, upon no principle ot 
right or justice can Fox be deprived of his interest in it. For aught 
that the record shows, the considération so received by Gunn may hâve 
been sufficient to repay the amount of money advanced by him under 
his contract with Fox. It will not do to say, as did the court beiow 
in its opinion, that as to thèse claims "there is nothing from which it ap- 
pears that they are of any substantial value ; nor is there any spécifie 
claim for relief made in respect to them." They may hâve been, as 
has been said, of very great value, for anything that appears to the 
contrary. And as to the claim for relief in respect to them, the com- 
plainant sought by his bill the précise relief in respect to those claims 
that he did in respect to the southwest quarter of section 36 and the 
south half of section 25. The interest of Fox in ail of that property 
was held by Gunn in trust, and the proceeds of the three mining claims 
are to be accounted for by him as such trustée, just as he accounted for 
the $1,686.07 realized by him from the sale of ore from the Waldo 
mine. 

Gunn and Draper by their pleadings not only deny any interest of 
Fox in the ground covered by the Fine, Spruce, and Fir locations, but 
further deny that he is or ever will be even entitled to a conveyance of 
any interest in the southwest quarter of section 36, or the south half 
of section 25, until ail of Gunn's advances shall hâve been repaid out 
of Fox's interest therein. The court below was therefore also in error 
in saying, as it did, at the conclusion of its opinion, that neither Gunn 
nor Draper questioned the right of Fox "to a conveyance of an undivid- 
ed four-tenths of the properties in question" upon the reimbursement of 
Gunn out of the whole properties, and that therefore there was "no 
occasion for any decree respecting such right." Having found — and 
rightly found — on that issue in favor of Fox, he was entitled to a 
decree fîxing his interest in the property, and adjudging the terms 
upon which it should be conveyed to him. To so adjudge will neces- 
sarily involve an inquiry into the amount of the proceeds received by 
Gunn by the disposai of the ground covered by the Fine, Spruce, and 
Fir locations. 

It results that the judgmetit must be, and is, reversed, and the cause 
remanded to the court below for further proceedings not inconsistent 
with this opinion, and with leave to the respective parties to amend their 
pleadings and to take further testimony if they shall be so advised. 
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PÈBB^M T, PACIFIC COAST CO. et al. (OREGON B. & NAV. CO. et al^ 

Interveners). 

(Circuit Court of Appeals, Ninth Circuit. October 3, 1904.) 
No. 1,028. 

1. Admibaltt—Appeal— Parties. 

\ Sureties on a stipulation in admlralty for the release of a libeled ves- 
Sel do not become parties to ttie suit in such sensé as to require that they 
be jolned in an appeal by the claimant from tlie deoree entered therein, 
althougb such decree Is joint In form against the claimant and stipulators, 
unless some extraneous question bas arisen in the suit involviiig their 
rights or obligations. 

2. Same— Review on Appeal— Findings of Fact. 

The findings of fact of the trial court in an admlralty case, made upon 
conflicting testimony, will not be disturbed on appeal unless they are 
found to be clearly against the weight of évidence. 

3. Same— Amount of Salvage Awaed. 

The amount of the award in a salvage case, whlch rests largely in the 
discrétion of the trial court, will not be readjusted in an appellate court 
where there has been no mistake of fact or application of an unvsrar- 
ranted rule of compensation. 

4. Salvage— AwAKD on Account or Pending Fbeight— Unfinished Voyage. 

In flxing the award for the salvage of a vessel while proceeding on a 
voyage witji cargo, the freight will be treated as divisible, and the amount 
to be reckoned in the value of the salved property is the proportion 
therèof which has been actually earhed at the tlme of the salvage service. 

Appeal from the District Court of the United States for the Northern 
Division of the District of Washington, 
In Admiralty. 

On November 25, 1901,' the Brltish ship Nelson, of 1,.j10 tons gross and 
1,247 tons net register, with a crew of 2?, ineluding officers, earrylng a cargo 
of wheat of the value of $33,000, with peuding freight of $15,000, sailed from 
the moUth of the Columbia river, Or., on a voyage to the United King- 
dom. Slie had proeeeded a little more than 100 miles off the coast of Oregon 
when she encoilntered heayy weather and gales of iiuusual violence, whicli 
so distressed her by damage to her rlgging, gear, and salis, and by causing 
her cargo to llst to starboard, that she was compelled to abandon her 
course, and return to some port of refuge for repairs and to restow her cargo 
so as to brlng her to an feven keel. She returned to the mouth of the Columbia 
river for the purpose of enterlng the port of Astoria. She arrlved off the 
mouth of the river about December Ist. On the mornlng of December Sd the 
tug Wallula, then plying off the bar, observed her signais, and spoke her. 
The Nelson was then headlng inshore. The mornlng was squally, with fog 
and occasional raln. The ship requested assistance to be towed into As- 
toria. The tug answered that the bar was impassable, and that It would be 
best for the ship to go to Puget Sound or San Francisco. The ship replied 
that it had no sails other than those spread, which were the fore topmast 
staysail, the fore lower topsail, the main lower topsail, and lower mizzen 
topsail and mlzzen staysail. The tug declined to undertake, alone, to take 
the ship in tow, but replied that she would go toward Astoria and secure 
assistance. She returned inward, and spoke the tug Tatoosh. Both tugs 
then went out to the Nelson. At about 10 o'clock in the mornlng of December 
3d the tugs made fast to the ship. The wlnd had then veered more to the 

1[ 2. See Admiralty, vol. 1, Cent. Dig. § 770. 

T 3. Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. 
A. 280. 
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south, the weather was squally, and the barometer was falllng. The Tatoosh 
laid her hawser on the lee slde of the ship, and the Wallula laid hers on 
the weather slde, and from that tlme until 3 o'elock In the afternoon they 
towed the ship in an attempt to get over the Columbla river bar. During thls 
tlme the wind arose to stifC gales, and by 3 o'elock it had veered to northerly 
of west. The force of the wind and the sea became so great that it was 
Impossible for the tugs to hold the ship to the wind without maklng stern- 
way. They were then about three miles off shore. The ship was rolling 
and pitching, and the strain on the hawsers was severe. The Wallula, hav- 
ing depleted her coal supply, was compelled to slip her hawser and return 
to port. The Tatoosh then shaped her course northwest by west-westerly, to 
get the wind on the quarter, and signaled the ship to make sali and follow. 
The course so adopted was for the track of vessels plying coastwise between 
Puget Sound and San Francisco. The wind veeied still further to the west, 
and was blowing with great force, and the weather was rainy, and the sea 
choppy and heavy. The ship signaled that her sails were ail split and blown 
away, and she did not comply with the tug's signal to set her sails in ac- 
cordance with the new course. At 10 o'elock on the night of Deeember 3d 
the hawser of the Tatoosh parted. Thereafter the tug cruised for the ship, 
but was unable to sight her, The tug made efforts to ship her trailing 
hawser, but the seas were so heavy that she was unable to do so and the 
hawser was eut. On the followlng morning the Tatoosh, being unable to 
find the ship, returned toward Astoria, arriving there about 5 p. m. on that 
day. On arriving at Astoria the captain of the Tatoosh sent to his owners 
at Seattle the following telegram : "Ship Nelson broke adrlft from me teu 
last night, fifteen miles west Shoalwater Bay. Could not find her. Probably 
go Sound. Salvage." The ship, after the hawser parted, set ail hands to 
make sali, and proceeded up the coast about 25 miles oflC shore, and flying 
signal^ of distress. When about 35 miles southeast of Carroll's Island she 
spoke the steamship Walla Walla, a passenger steamer bound for Puget 
Sound, and requested the steamship to give her a tow into Puget Sound. 
At tbat time some of the Nelson's sails were blown away, others were so 
Injured as to be of llttle use, her lifeboats and other boats were smashed, 
her rigging was badly torn, and she had a list of 22 inches to the starboard, 
and the weather was thlck and the barometer falling. At about half past 3 
o'elock on the afternoon of Deeember 4th the steamship made fast her 
hawser to the Nelson and took her in tow on her course to Puget Sound. 
She arrived with her tow at Port Townsend in the afternoon of Deeember 
5tb. On the libels of the Pacifie Coast Company and the Pacific Coast Steam- 
ship Company, respectively the charterer and the owner of the Walla Walla, 
the Nelson was arrested, and released on a bond. The tugs Tatoosh and 
Wallula belonged to the Puget Soimd Tugboat Company, but at this time 
were chartered to the Oregon Railroad & Navigation Company under a 
charter party which provided that the owner and the charterer should 
share .iointly in ail salvage awards earned by the tugs. Thèse two corpora- 
tions intervened, and sought awards for services which the tugs had ren- 
dered to the ship, and asserted that the Pacific Coast Company and the 
Pacific Coast Steamship Company were not primary salvors, and that, had 
it not been for the services of the tugs, the Nelson would hâve become a 
total loss. Capt Perriam, clalmant of the ship, flled a cross-libel against 
the Oregon Railroad & Navigation Company and the Puget Sound Tugboat 
Company, seeking to recover damages in the sum of the value of the services 
of the steamship Walla Walla, "for the recovery of which suit Is pending as 
aforesaid, and the amount of which has not yet been determined by the 
court, less the reasonable value of the towage service performed by said 
tug Tatoosh under said çontract, and in the further sum of the amount of 
costg and expenses of said suit of the Walla Walla against said ship and 
cargo." On the trial in the District Court of the Issues involved in thèse 
pleadings the cross-libel of Capt. Perriam, the claimant, was by the court 
dismissed on the ground that the allégations thereof were not sustained by 
the évidence. The decree of the court awarded to the Pacific Coast Com- 
pany for the services of the steamship $15,000, to her master, officers, and 
crew $5,200, and to the Intervening libelants, for the services of the tug- 
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boat Tfttoqsh, ?2,000, and (or the services of the tug Wallula $500. The 
District Coijrt 1» the decree inade the flndlng that the steamship Walla 
Walla, her master, offlcers, and crew, "perforined a highly merltorious 
salvage Sérylee, whereby the ship Nelson, her tackJe, a^parel, furniture, and 
cargo, were saved from total loss on the 4th day of December, 1901, while 
she was In a helpless condition, and the Uves of her offlcers and crew were 
greatly lihperiled," and that "sald tugboats, on the SA day of December, 
1901, at thè request of. the master of the shlp Nelson, performed towage 
services for the said ship Nelson at a time when she was In distress and 
danger." In the opinion flled by the trial court it was sald : "There Is con- 
flict in the testlmony as to sotoe of the important facts. The testlmony of 
the captain of the shlp Nelson and the wltnesses on his slde Is in a large 
measure discredited by the manifest disposition of sald wltnesses to pre- 
varlcate and mlnlmlze the péril from whlch they were rescued, and the exer- 
tlons made în thelr behalf by the salvors, I am convinced by the évidence 
that the steamship Walla Walla, her captain, offlcers, and crew, rescued 
the shlp Nelson from extraordînary péril and probable destruction, and, con- 
sldering that the steamship Walla Walla was a passenger shlp, having on 
board a large number of passengers and a valuable cargo, and that she was 
uot seeking employment as à tpwboat, the services rendered were of a high 
order of mèrit, and entltled tb be compensated on a scale of llberallty. It 
is my opinion that the Wallula and the Tatoosh did not earn salvage, be- 
cause thelr efiforts did not place the ship Nelson In any better position or 
condition than she vi^as when thëy flrst went to her assistance ; but they did 
not fail to make thè utmost endeavors to rescue the ship, and committed 
no fault whlch in ahy wûy cohtributed to Increase the péril to whieh the- 
Nelson was exposed. The llves of the men on board the steam tugs were 
placed at rlsk, as well as the property In thelr charge. Fuel was con- 
sumed, and a towllne was sacriflced, and more or less damage was donc to- 
the steam tugs In the efforts tb tow the shlp at the request of her captain ; 
and for this compensation shopld be awarded, not as salvage, but for extra- 
ordînary towage." 

William H. Gorham and Gorham, Brown & Gorham, for appellant. 

Piles, Donworth & Hovi^e and C. H. Farrell, for appellees Pacific 
Coast Co. and Andrew L. Hall. 

W. W. Cotton and W. C. Bristol, for appellees Oregon R. & Nav. 
Co. and Puget Sound Tugboât Co. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Upon the argument the appellees moved to dismiss the appeal on 
the ground that it was taken by the appellant alone from a judgment 
rendered against him and the United States Fidelity & Guaranty Com- 
pany jointly for a spécifie sum of money, and that no permission of the 
court was granted the appellant to appeal therefrom alone, nor was there 
any severance and summons. The appellee, in advancing the motion, 
relies on the doctrine that when a decree is entered against two per- 
sons jointly one of them cannot appeal therefrom unless he serve the 
other with notice of his appeal and the other refuse to join therein. 
The appellant, on the other hand, contends that the sureties of a claim- 
ant do not become parties to the record with a right to be heard, and 
that, therefore, they are not nécessary parties to an appeal. This posi- 
tion, we think, is sustained 'both by reason and authority. Sureties 
to such a stipulation are not parties to the controversy. The claimant 
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alone conducts and controls the défense. This was early decided in 
Lane v. Townsend, 1 Ware, 289, Fed. Cas. No. 8,054. Counsel for 
the appellées contend that the décision in that case has no application 
hère, for the reason that it was rendered prior to the enactment of the 
act of 1847 authorizing the entry of judgment against the surety at the 
time of rendering judgment against the principal. But we are unable 
to see how that fact is material. In The Glide, 72 Fed. 200, 18 C. C. 
A. 504, the Circuit Court of Appeals for the Fourth Circuit reafifirmed 
the doctrine that sureties on a stipulation in admiralty stand in the posi- 
tion of bail to the action, and are not parties to the cause, but are rep- 
resented by the claimant ; and that, having covenanted to pay such de- 
cree as mav be made against him, the decree against him binds them. 
Again, in The New York, 104 Fed. 561, 44 C. C. A. 38, the Circuit 
Court of Appeals for the Sixth Circuit, upon an exhaustive discussion 
of the question, held that the stipulators for the release of a vessel do 
not become parties to the suit in any such sensé as to require that they 
be joined in an appeal taken by the claimant from a judgment in a 
suit, although such judgment is joint in form against the claimant and 
the stipulators, unless some extraneous question has arisen in the suit 
involving the scope of the bond or the obligation of the sureties thereof. 
The appellees rely upon Ex parte Sawyer, 31 Wall. 235, 22 L. Ed. 616, 
in which, in the course of the décision, the court remarked : "The 
sureties upori the stipulation are entitled to an appeal from any decree 
that may be rendered against them;" and further said: "From that 
decree another appeal must be allowed, or the sureties will be bound 
by a proceeding to which they were not and could not be parties." 
But this langnage of the court must be interpreted in the Hght of the 
facts in that case and the question which was presented for détermina- 
tion. The case had been appealed from the District Court to the Cir- 
cuit Court, and from the décision of the Circuit Court an appeal had 
been taken to the Suprême Court, which court afHrmed the decree of 
the Circuit Court. Thereafter, having received the mandate from the 
Suprême Court, the Circuit Court directed that the sureties show 
cause, if any they had, why an exécution should not issue against them. 
On the hearing upon this order to show cause the Circuit Court held 
that the sureties were not liable upon the stipulation, and declined to 
issue exécution. Thereupon an application was made to the Suprême 
Court for mandamus to compel the Circuit Court to order that exécu- 
tion issue against the sureties. Mandamus was refused on the ground 
that the Suprême Court on the appeal had only afifirmed the decree of 
the Circuit Court, and had given it no instructions, and that the action 
of that court was subject to review by appeal only, and not by man- 
damus. The case was one in which a question had arisen as to the 
liability of the sureties upon their stipulation. It was a question which 
had nothing to do \yith the merits of the original case, but it presented 
a controversy in which their attitude was antagonistic to the claimant, 
and upon which thëy hàd a rïght to be heard. There is nothing in 
the case to indicate that their right to appeal, which the Suprême 
Court recognized, would hâve existed if a question had not arisen as to 
their liability upon the stipulation. The décision is believed to be in 
harmony with the rule that in ail matters connected with the merits of 
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the.casc tiie stipulators are not properly parties to the suit, but are rep- 
réçentéd, by, fhe claimant. The surety on a stipulation in admiralty is 
nôt în the attitvide of an ordinary surety on a common-law bond or 
undertaking. The stipulation runs to the marshal, and is a mère sub- 
stitute for the res. Section 941 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 693] provides that such a bond or stipulation shall be re- 
turned to the court, "and judgment thereon, against the principal and 
sureties, may be recovered at the time of rendering the decree in the 
original cause." This has always been held to mean that the entry of 
judgment against the stipulators is a matter of course, and that the 
stipulators hâve rendered thernselVes subject to such entry of judgment 
by the bare fact that they hâve so stipula ted. On an appeal from a final 
decree in admiralty the case is tried de novo. The stipulation follows 
the appeal, and is subject to the décision thereof. Said the court in 
The Wanata, 95 U. S, 6Ô0, U L. Ed. 461 : 

"Where the claimant appeals from the decree of the District Court, the 
bond and other stipulations follow the cause Into the Circuit Court, and 
upon the affirmation of the decree the fruits of the appeal bond and other 
stipulations may be obtâlned In the same manner as in the court below, 
they being In fact nothing more than a securlty taken to enforee the original 
decree and are In the nature of a stipulation In admiralty." 

In The Belgenland, 108 U. S. 153, 3 Sup. Ct. 383, 37 L. Ed. 685, the 
court said : 

"It Is no doubt withln the power of the court to postpone a decree against 
the snretles untll after the time for appeal by the principal has expired, and 
theh proceed only on notice." 

There is implied in thèse utterances of the court a déniai of the 
right of the sureties to be heard on the appeal as to any matter 
aflfecting the merits of the main controversy. No controversy has 
arisen in this case concerning the liability of the surety company 
upon its stipulation. So far from seeking to deny its obligation, it 
appears in this court as the surety for the appellant upon the appeal, 
and no exception has been taken to the appeal bond on that account. 
The motion to dismiss will be denied. 

The District Court, upon testimony taken before a commissioner 
and reported to the court, found that the tugs Wallula and Tatoosh 
rendered the Nelson extrâordinary towage services when she was 
in distress and danger, for which their owner was entitled to receive 
$2,500 ; and that the Walla Walla, her captain, officers, and crew, 
rescued the Nelson from extrâordinary péril and probable destruc- 
tion ; and that the services rendered were of a high order of merit, 
and entitled to be compensated on a scale of liberaîity. On reading 
the voluminous and conflicting évidence in the record, we are not 
cônvinced that thèse conclusions were erroneous. The gênerai rule 
is well established, and has been repeatedly affirmed by this and 
other courts, that the findings of fact of the trial court in an admi- 
ralty case made upon conflicting testimony will not be disturbed on 
appeal, unless they are found to be clearly against the weight of the 
évidence. The Alijapdro, 56 Fed. 631, 6 C. C. A. 54; Whitney v. 
Olsen, 108 Fed. 292, 47 C. C. A. 331 ; The Oscar B., 121 Fed. 978, 58 
C. C. A. 316; Memphis & Newport Packet Co. v. Hill, 122 Fed. 
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246, 58 C. C. A. 610. It is equally well established that the amount 
of the award in a salvage case, resting, as it does, largely in the 
discrétion of the trial court, will not be readjusted in an appellate 
court, where there has been no mistake of fact or application of an 
unwarranted rule of compensation in arrivingj at the award. Simp- 
son V. Dollar, 109 Fed. 814, 48 C. C. A. 663, and cases there cited ; The 
Flottbek, 118 Fed. 954, 55 C. C. A. 448, 458. While we are disposed 
to think that the award in this case may hâve been greater than the ac- 
tual péril of the Nelson, as we understand the testimony, warranted, we 
would not feel justified in disturbing it were it not for the fact that, in 
our opinion, a mistake of law was made in including in the estimate of 
the value of the salved property as the basis of the award, the amount 
of the total freight which was to be earned by the Nelson on her voy- 
age from Portland, Or., to the United Kingdom. By the decided 
weight of authority the amount of freight to be reckoned in the value 
of the salved property in such a case is the proportion thereof which 
has been actually earned at the time of the salvage service. In Jones 
on the Law of Salvage, 91, it is said : 

"In estimating the salvage upon freight where the services of the salvors 
terminate before the completlon of the voyage, the court will treat the 
freight as divisible, and as though a pro rata freight were payable at the 
intermediate port." 

See, also, James, on the Law of Salvage, 122 ; Carver's Carriage 
at Sea (2d Ed.) 351 ; The Suliote (C. C.) 5 Fed. 99 ; The Sandring- 
ham (D. C.) 10 Fed. 556, 576 ; The Norma, Lush. 124. In the case 
last cited Dr. Lushington said : 

"But In salvage we hâve to décide on purely équitable principles, and the 
question hère is not so much what freight was earned at Bermuda, but what 
services, In respect of the contract for freight, the salvors had then earned. 
Judging by this test, the salvors are entitled to salvage upon a considérable 
part of the total freight, for It is clear that a large portion of the voyage had 
been performed before the salvage service, and that the entire beneflt of so 
much was preserved to the shipowners by the salvors, not, Indeed, abso- 
lutely, for expenses had to be Incurred, and the périls of the voyage from 
Bermuda home had yet to be undergone, but preserved from immédiate and 
total loss." 

Applying the rule to the case at bar, we find that of the freight of 
the Nelson for the voyage upon which she had sailed there was 
salved to her owners the cost of loading at Portland and the very 
small proportion of the voyage which had been accomplished. In- 
deed, when we corne to consider that from the port at which the 
vessel was left by the salvors the voyage to the United Kingdom 
was as long as from Portland, and that the cargo had so listed as to 
render it necessary to restow the same, it is doubtful whether any 
freight whatever should enter into a considération of the value of 
the property salved. The amount of freight earned and saved to 
the owners was, in any event, inconsidçrable, and we think the ends 
of justice will be subserved by wholly eliminating from the valua- 
tion the item of freight, rather than by remanding the cause to the 
District Court for the purpose of hearing évidence upon the doubt- 
ful question whether some portion thereof had not in fact been 
earned at the time of the salvage services. 
133 F.— 10 
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Estimatîng the value of the ship when brotight into the port of 
Seattle at $25,000 and hèr cargo at $35,000, as found by the District 
Court, it is ordered and adjudg-ed that the decree be modified ; that 
there be awarded to the owner of the Walla Walla the sutn of 
$12,000, and to her master, officers, and crew the sum of $4,160, the 
same to be charged five-twelfths agfainst the ship and seven-tweifths 
against the cargo ; and that in other respects the decree of the Dis- 
trict Court be afïirmed. 



In re BRBITLING. 

(Circuit Court of Appeals, Seventh Circuit October 4, 1904.) 

No. 1,043. 

1. BaNKBUPTCT— RiGHT TO DiSCHAEGE— FEAUDULENT CONCBAtMENT OF ABSETS. 

A bankrupt Is required to show tlie utmost good faith and make the 
fullest disclosures of his assets, and where he knowingly and designedly 
omits assets from his scJiedule, although the amount Is small, he wlll be 
held to hâve done so with intent to defraud his creditors, and denled a 
dlscbprge, notwithstanding his claim that he acted under ad\'ice of counsel, 
unless it appears that he stated the facts f ully to his counsel, and that the 
advlce was given and reeeived In good falth. 

2. Saue. 

A bankrupt, a day- or two before flllng a voluntary pétition, contracted 
to sell certain property to be taken away by the purchaser. He did not 
sehedule either the property or the debt, and on objection to his discharge 
on the ground of false oath and concealment of property clalmed that when 
he signed his schedules he dld not know whether the purchaser had talien 
the property or not, and that it was omitted by advice of his counsel, from 
which he understood that he was entltled to It as a part of his exemption, 
but he scheduled and claimed as exempt other spécifie property to the full 
value of his exemption right. Held, that his testirhôny was not sufflcient 
to show that he acted In good faith, or fairly presented the facts to his 
counsel, and that he was not entltled to a discharge. 

Appeal from the District Court of the United States for the Northern 
District of Illinois. 

Thls is an appeal from a decree discharglng the bankrupt from his debts. 
A voluntary and duly yerifled pétition In bankruptcy was flied August 8, 
1902, an adjudication In bankruptcy forthwith following. The schednies at- 
tached to thè pétition, and , whlch are material to be cotisldered, exhlblt as 
follows: Personal property, Sehedule B (2). A. Cash on hand, SlOO. C. Stock 
in trade, none. D. Household goods, etc. (speclfylng theni), $300. Sehedule 
B (3). Debts due petitloner on open aecount, Harry Van Kuran, $13.75. D. 
Unliquidated claims, none. SchedUle B (4). Sum paid to counsel for services 
in bankruptcy, $50. Sehedule B (5). Property claimed to be exempt by the 
law of Illinois (Rev. St. C. 52, § 13) ; spécifies the property stated in Sehedule 
B (2) D, valued at $300, and in Sehedule B (2) K, machinery, flxtures, etc., 
used in business, valued at $800, and places the valuation of the entire prop- 
erty claimed as exempt at $400. 

On -*-ugust 26, 19Ô2, the bankrupt flled amended schedules which, so far as 
material, are as follows : Sehedule B (3). A. Debts due petitloner on open 
aceôunt Six additional acCounts are inserted, namely, Kopprelmeier & 
Mohr, $86.85 ; F. M. Bllis, $9.20 ; D. L. Hahn, $70.30 ; B. H. Hann, $66.76 ; 
James Madison, $37.94; H. A. Colton, $18.26. Sehedule B (5). Property 
claimed' to be exempt by state law ; omits six articles of household furniture 
stated in the original sehedule, and ■ineludes one lamp, one bicycle, and one 
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ice box, not mentloned In the original schedule, and places tlie valuatiop of the 
property claimed as exempt at $400. 

On November 20, 1902, the bankrnpt petltloned for a discharge from his 
debts, which was opposed by one Palmer, a credltor, who, on December 18, 
1902, filed spécifications of objections to the discharge, that the banlirupt 
had Imowingly and frandulently made a false oath, and had concealed from 
his trustée In bankrnptcy a quantity of lumber and a certain debt due on 
open account from the Waldheim Cemetery Company, and also a half interest 
in a certain claim and action for $5.000 damages for trespass, then pending 
in a State court. The answer of the banlvrupt denied that he in any wise had 
made any false or untrue statements, but alleged that the schedules truthfuUy 
set forth the condition of his estate. He alleged that the small stock in 
trade possessed by hlm had, prior to filing his pétition In bankruptcy, been 
sold, and the proceeds, when received by him, were applied to the cost of the 
bankruptcy proceeding and in partial payment of his solicitors ; that the ac- 
count of the Waldheim Cemetery Company, with others, was, by agraement 
betvveen the bankrupt and his solicitors, to apply upon their fées and the 
costs of the bankruptcy proceedlngs ; and that at the time of making oath 
to the schedules he did not understand that the lumber or the account due 
upon the sale thereof, was required to be scheduled. He concèdes the facts 
chargea with respect to the action for damages, but refuses to plead thereto, 
and excepts to the allégation in that behalf. 

The matter was referred to a référée, whose report, flled Aprll 24, 1903, 
was to the efCeet, flrst, that the omission to schedule the half Interest in the 
suit for damages for an illégal levy under a chattel mortgage upon property 
claimed to be exempt was because the bankrupt had been advised by his 
counsel that It was not an àsset and should not be scheduled. With respect 
to the clalm against the Waldheim Cemetery Company, the référée reported 
as follows : "It appears from the évidence that the bankrupt had an order 
from the Waldheim Cemetery Company for some $40 worth of lumber shortly 
before his bankruptcy. At the time he flled his pétition he was Ignorant of 
the faet whether said lumber had been delivered from his yard to the sald 
Company or not. It is true, in my opinion, that he should hâve scheduled 
either the lumber or the claim against the sald company. It appears, how- 
ever, that he conferred with his counsel, Messrs. Guthrie & Palmer, concern- 
Ing the said matter, and, as he was ignorant of the fact that the lumber was 
stlll In his possession, acting under their advice, he did not schedule. Al- 
though It appears that the said lumber was in his possession, and was taken 
away by the Waldheim Cemetery Company some two days after he flled the 
pétition In bankruptcy, and the amount thereof was collected by him and 
turned over to his lawyers to apply on costs and attorney's fées, I consider 
the fact that he had submltted this question to his counsel, and they drew 
the papers In accordance with their views as to what should be properly 
scheduled, rglieved the bankrupt of the fraudulent intent which would be 
necessary to substantiate the objection to his discharge on that ground." 

On June 5, 1903, amended objections to the discharge of the bankrupt were 
flled by leave of court, and on the 30th of June the court ordered "that leave 
be, and it hereby Is, given to amend said speciflcations on their face," but not 
otherwise speclfylng wherein they were to be amended. The matter would 
seem to bave been re-referred, although no formai order for such référence 
appears by the record ; but the référée, on September 8, 1903, made further 
report, in which he States that subsequently to his report application was 
made by the objector for permission to file amended speciflcations for the 
discharge, and that thereupon the court made an order as follows : "Ordered, 
that leave be, and it hereby is, given said objecting créditer to amend his 
spécification by amplifying and enlarging the same, but no new matter to be 
introduced, without préjudice to the référence herein;" and that thereupon 
the objector flled a new and amended set of spécifications. The référée re- 
ports that the amended spécifications are 16 In number; that speciflcations 
2, 4, S, 10, 12, 13, 14, 15, and 16 set up new matter not embraced In the 
original speciflcations, and that the other spécifications, while not new, are 
substantially covered by the original speciflcations ; and that his report 
should stand. Upon exceptions to the report the matter was heard by the 
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court, the exceptions overruled, and the bankrupt dlscharged from hls debts 
on October 6, 1903; from which decree this appeal Is taken. . 

The case presented iàt tbe bar Is based solely upon the omission of the 
account of the Waldhelm Cemetery Company. The only évidence taken bef ore 
thé référée was that of the bankrupt hlmself, who testîfled that wbile he was 
engagea wlth his law^yërs preparing the bankruptcy proceedlngs he arrangea 
with the Waldheftn Cemetery Company to sell to that company the lumber 
remaining In hls yard. That at the time he verifled his pétition he did not 
know whether the company had obtained the lumber or not He learned of 
it one or two days afterwatd, and within a week after filing the pétition he 
obtained from the Waldhplm Cemetery Company the money for the lumber. 
That in the original schedules he neither scheduled the lumber nor a cl.iim 
against the cemetery company. That In so doing he followed the instructions 
of his attomeys ; and to au interrogatqry, "What did they sayî" he answered, 
"If you are entitled to that, inasmuch as you hâve only got virhat you in- 
dlcate, and you are entitled to an exemption of four hundred dollars ;" and 
that Is substahtially ail that was saJd, He further testlfles that the $50 paid 
to his counsel was paid partly in cash and partly by an order on Zahn, and 
this prier to August 8th. 

William S. Corbin, for appellant. 
William R. Moss, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). A dis- 
charge frotn one's debts is a priyilegç created by the bankruptcy act 
upon condition of a surrender to creditors of ail the property of the 
bankrupt, except such a* is exempted from exécution by the.law of his 
domicile. There mûst 'fherefore.be entirè good faith upon the part of 
the bankrupt. : He must surrender his property fully. He may not re- 
tain that which should go to his creditors. His duties are specifically 
set forth in section 7 of ithe act of July 1, 1898, c. 541, 30 Stat. 548 [U. 
S. Comp. St. 1901j p. 342^]. He is not entitled to dischârge if he has 
committed any of the acts specifiedin section 4 of the amendatory act 
of Februàry 5,.19Û3, c. 487, 32' Stat. 797 [U. S. Comp. St. Supp. 1903, p. 
411]. A dischârge will be denied if he has committed an offense pun- 
ishable by imprisonment, as prescribed by the bankruptcy act, or if he 
has concéalecl any of hiS property with intent to hinder, delay, or de- 
fraud, his creditors. The act requires the fullest disclosure, the utmost 
good faith, the surrender of ail his estate not exempt by the act. It is 
well observed by Judge Brown that "a disçharge in bankruptcy upon 
any other condition than the complète appropriation of every known 
asset legiiiy; ^vailable to, creditors would not be only a glaring wrong 
to creditors.rbut contrary to eVery conception of a just System of bank- 
ruptcy." In re Baudouine (D. C.) 96 Fed. 536, 539. If it be doubtful 
whether a spécifie item of pfQperty should go to creditors or be reserved 
by the bankrupt, it is not for him to constitute himself the judge, con- 
cealing the faet, but it is his duty to disclose the transaction, that the 
bankruptcy court may détermine the right. In re Gailey, 63 C. C. A. 
336, 127 Fed. 538. 

Without question the claim against the Waldheim Cemetery Com- 
pany should hâve been scheduled. This the référée concèdes in his re- 
port. It was knôwingly and designedly omitted by the bankrupt. This 
is conceded by him. But he insists that it was so done upon the advice 
of counsel. Bût advice of counsel cannot excuse violation of law. It 
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may mitigate the act, according to the character of the advice and cir- 
cumstances under which it is given. If the omission hère were in the 
exercise of a supposed right under advice taken and given in good faith, 
the bankrupt might be absolved of the charge of making a false oath 
or of designedly conceaUng his estate from. his creditors. To work 
such resuit, however, the facts must be fully and in good faith stated 
to counsel, and the act charged done innocently, and beUeving that he 
had been correctly advised. Whether the bankrupt hère stands in such 
plight, dépends upon the facts of the case, judged in the Hght of ail 
the surrounding circumstances. 

The bankrupt exhibits debts to the amount of $5,775.70. His assets 
consisted of accounts receivable stated to amount to $303.06, and not 
including the account against the Waldheim Cemetery Company, or 
against one Zahn, hereinafter referred to. Whether the scheduled ac- 
counts were collectible or not does not appear from the record. The 
bankrupt had also $100 in cash, household furniture specified and said 
to be of the value of $300, ofEce and equipment of lumber yard de- 
scribed and stated to be of the value of $800, wearing apparel $75. Ail 
of this property except the accounts receivable and $100 in cash is 
claimed to be exempt, and in the scliedule of exemptions the property, 
otherwise stated to be of the value of $1,100, is declared to be worth 
onlv $400, the précise amount of exemptions allowed bv the statute of 
Illinois (S Starr & C. Ann. St. 1896, p. 1887, c. 52, § 13). " It is also to be 
observed that the original schedule exhibited a single account receivable 
of $13.75, the others being disclosed by the amended schedule filed 17 
days after the filing of the original. Thèse are circumstances, inconclu- 
sive, indeed, of themselves, but in connection with the other facts dis- 
closed are not without weight in marking the purpose of the bankrupt in 
withholding a good receivable and appropriating it to his own use. The 
référée finds that the amount of the account of the Waldheim Cemeter)- 
Company was not scheduled, under the advice of counsel, and that the 
amount of it was collected by the bankrupt, and turned over to his law- 
yers to apply on their fées, and therefore the bankrupt is relieved of 
the fraudulent intent, although it is true, as the référée finds, that either 
the lumber or the claim against the company should hâve been sched- 
uled. The finding is incorrect that the bankrupt turned over the amount 
of the account against the Waldheim Cemetery Company to his coun- 
sel. The bankrupt, in his formai answer to the objections to the dis- 
charge so States, and that he had transferred the account to his counsel 
before verifying the schedule ; but upon his examination before the 
référée he tells a différent story. He does not there claim that any 
transfer of the Waldheim Cemetery Company account was at any time 
made to his counsel. It appeared that the $50 paid to counsel was paid 
partly in cash and partly by an order on one Zahn for $35, and this 
before the filing of the pétition ; and the bankrupt afterward collected 
the money from Zahn upon the order, and paid it to his counsel. Nor, 
as we understand the bankrupt's évidence, was he advised by counsel 
that he had a right to retain this Waldheim account. He states that 
his recollection is that counsel advised him that he "was entitled to that 
in connection with what I had. It was represented to me that I was 
entitled to a préférence of $400, and that I was justified in making that 
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sale and pot piitting^ît in;" and when requested to state the language 
cmployed fcy his "counseli he answered that they said, "If you are en- 
titled to that, inâsmuch as you hâve only got what you indicate and you 
are entitled to an exeniption of $400," and that that was substantially 
ail that they said. The bankrupt knew that he was entitled but to $400 
exemptions. He also knew, for it was before him in writing in his 
schedules, which he verified, that he had specified the particular prop- 
erty not including the account which he claiined as exempt, and had 
stated its value at $400 ; that that property was otherwise stated in oth- 
er schedules as worth $1,100. He knew that, retaining the Wakl- 
heim account as exempt, he would hâve a larger sum than the law al- 
lowed him, assuming that the property claimed as exempt was onlv 
worth the sum of $400, as stated. This question of fact rests upon the 
statement of the bankrupt. It does not satisfactorily appear that he 
fairly presented the case to his counsel, or that his counsel advised him 
that he was entitled to retain the account as exempt, in addition to the 
$400 of exemptions claimed, or that he could properly omit it from the 
schedules. We should be loath to believe that counsel could so hâve 
advised him, and he has liot called upon them to verify his statement, 
weak ând inconclusive as it appears. The facts hère which are fully 
established lead us to the conclusion that the bankrupt purposely re- 
tained and concealed from his creditors that to which he was not en- 
titled, and knowingly made false oath to his schedules. The amount 
involved, it is true, is small, but the design to conceal was deliberate 
and is clear. We are indisposed to give countenance in the slightest de- 
gree to any act which shall withhold from creditors any part of the 
estate of a bankrupt which lawfully he should dévote to the payment ol 
his debts. 
The decree is reversed. 



HAWLET V. CHICAGO, B. & Q. RY. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 4, 1904.) 

No. 1,047. 

1. Mastsb ard Servant— Injxjbt to Servant— Assumbd Eisk. 

Défendant railroad Company had two switchyards In a eity, and plain- 
tlflf's Intestate had been employed for six months as a swltchman in the 
east yards, having been sent during such time to worlî in the west yards 
on perhaps 20 to 25 days. In the west yards there were a nuinbef of 
traeks, and the corner of the roof of a freighthouse extended to the con- 
ter of one of such traeks at a height of 3 feet 8 inches above the top of 
an ordinàry freight car and of 1 foot 8 inches above the top of a furni- 
ture car. A furnlture car was kicked upon such track through a svvitcb 
74 feet distant from the roof corner, and décèdent, who had climbed on 
top of it to set the brake,;Was struek by the projeeting roof and killed. 
Until 4 days previously he had not worked in such yards for 30 days. 
It did not ajjpear how many tlm'es he had set the brakes on cars on such 
track, or that he had ever ridden a car past the roof projection, nor was 

Ifil. Assumption of risk incident to employaient, see note to Chesapeake &^ 
0. E. Co. V. Hennessey, 38 C. C. A. 314. 
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It shown that he had actual knowledge of the danger thei'efrom. Eeld, 
that he could not be chargea, as matter of law, with having assumed the 
risk. 

2. SaME— CONTEIBUTORT NEGLIGENCE— QUESTION FOB JUET. 

Where a swltehman was knoeked from the top of a car and killed by 
the corner of the roof of a freighthouse which projected over a switch 
track, and the évidence was conflietlng as to his actions after mounting 
the car and hls position when struck, the question of hls contrlbutory 
négligence was one for the jury. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Samuel Alschuler, for plairitiff in error. 
Albert J. Hopkins, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. Action by administrator to recover dam- 
ages for the alleged wrongful killing of his intestate. At the conclu- 
sion of the évidence the court directed the jury to return a verdict for 
défendant. On that verdict the judgment was rendered, to reverse 
which this writ of error is prosecuted. 

In Aurora, 111., défendant had switchyards east and west of the river. 
On the west side the yard contained several tracks. One of thèse, 
known as the "house track," ran north and south. Next east of this 
was a freighthouse. Défendant had built and maintained the house 
at an angle of 30 degrees to the track, and in such a manner that the 
northwest corner of the roof projected to the middle of the track at a 
height of 15 feet 8 inches above the rails. Ordinary freight cars are 
12 feet high and furniture cars 14. By showing this situation, and 
proving that décèdent was killed by being struck by the projection while 
in the discharge of his duties as freight brakeman on a furniture car, 
plaintiff made a prima facie case. Railroad Co. v. McDade, 191 U. S. 
64, 24 Sup. Ct. 24, 48 L. Ed. 96; Hough v. R. Co., 100 U. S. 213, 25 
L. Ed. 612. ■ 

Thereupon défendant took the burden of establishing affirmatively 
and (to warrant a directed verdict) conclusively assumption of risk or 
■contributory négligence. 

Assumption of risk. The Suprême Court said in Hough v. R. Co., 
supra : 

"It is implied in the contract between the parties that the servant risks the 
dangers which ordinarlly attend or are incident to the business In which he 
voluntarily engages for compensation. * * • But it is equally implied in 
the same contract that the master shall supply the physlcal means and agen- 
cies for the conduct of hls business. It Is also implied, and public policy 
requires, that In seleeting such means he shall not be wanting In proper care. 
Hls négligence in that regard is not a hazard usually or necessarily attendant 
upon the btisiness. Nor Is it one which the servant, in légal contemplation, 
is presumed to risk." 

For the six months preceding the fatal injury décèdent had been 
working for défendant as a yard brakeman. His usual place of em- 
ployment was in the east yard. During those six months he had been 
sent on différent days, estimated at 20 to 25, to take the place of some 
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absentée in the switching crew in the west yard. On four successive 
days, ipçludirig the day of the accident, he had been in the west yard. 
Before that he was not shown to hâve been there for 30 days. Cars 
îvere kicked in on the house track once or twice a day. Scmietimes a 
brakeman rode the car in and set the brake to hold it; sometimes the 
brakeman ran along by the car and blockèd the wheels with a stone or 
pièce of wood. On the occasions when décèdent was présent in the 
west yard, sometimes he, sometimes the other brakeman, and sometimes 
the foreman, attended to the car that was kicked in on the house track. 
Décèdent had ridden ordinary cars on the house track, but not furniture 
cars. The distance from the switch through which the cars were 
kicked in on the house track to the projecting corner of the roof was 
74 feet, or about 2 car lengths. The track was upgrade from the 
switch to the freighthouse and beyond, so that the kicked car had to 
be held by brake or block at the desired place, or it would coast back 
to the switch. 

From the above-quoted déclaration of the Suprême Court in Hough 
V. R. Co. it is very clear that décèdent, on entering the service, did 
not assume the danger from the roof corner that projected over the 
track as needlessly as a pikè or bayonet. When, if ever, did he assume 
it? 

The record contains no évidence that any one had informed him of 
the danger, no statement or admission that he knew of it, nothing that 
conclusively forces the inference that he was aware of the péril that 
cost him hislife. 

Did the évidence wall in the jury with one inévitable conclusion, so 
that it was right fOr the court to tell them that the law charged dé- 
cèdent with knowledge of the danger and the assumption thereof? 
We think not. We are not now saying that it would be impossible for 
12 reasonable men, under proper instructions from the court, to find as a 
fact that a prudent person, circumstanced as was décèdent, would hâve 
known of the danger before undertaking the act, and would either hâve 
kept out or hâve gone ahead knowingly at his own risk. But, if any 
other finding was permissible under proper instructions, the case should 
hâve been submitted to the jury. 

Decedent's regular work was not in the west yard. The things with 
which he regularly charged his mind in connection with his employ- 
ment were in another locality. Prior to the four days ending with his 
death, he had not been in the west yard for a month. The house 
track was only one of several in the west yard. Once or twice a day 
a car or cars were kicked in on the house track. Seemingly the bulk 
of the work was on other tracks. Counting ail the odd occasions 
(ail but the last being a month before his injury), décèdent had been 
in the west yard 20 to 25 times. The foreman and the other switchmen 
also attended to cars that, were set in on the house track. How often 
did deCedent ? The évidence is indefinite as stated. One-third ? That 
would be seven or eight times ail told. Sometimes the brake was used ; 
sometimes a block. How many times did décèdent use the brake? 
The évidence does not distinguish. Half ? Then three or four times. 
The distance from the switch to the roof projection was about two car 
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lengths, and the track was upgrade. When the car was kicked hard 
enough to send it up the grade to the desired point beyond the roof 
projection, at what point along the track, on the three or four occasions 
décèdent used the brake, did he begin mounting the car? The évidence 
fails to show. Evcn if he started to catch the stirrup and climb the 
ladder at the switch, the car may hâve traveled twice its length before 
he reached the top to pass to the brake wheel, and his attention, en- 
grossed in the proper performance of his duties, may never bave been 
called to the danger of being knocked from the top of a high car by 
the uselessiy projecting corner of the roof. When he was at work on 
other tracks, giving and receiving signais, opening and closing 
switches, running to catch and stop, couple and uncouple, moving cars, 
were his opportunities such that a prudent person diligently engaged 
in the master's service should hâve learned of the danger? The 
freighthouse was there as a visible object, but from other tracks the 
perspective may not hâve informed him that the roof corner projected 
to the center of the bouse track. When he glanced from his work on 
other tracks towards the freighthouse, if he did, he may not hâve appre- 
ciated, unless a box car were passing under the roof corner at that in- 
stant, the relative heights of the two. The knowledge, actual or con- 
structive, that must bave been brought home to décèdent, was not 
knowledge that the freighthouse roof had corners, but knowledge of the 
danger from the possible relations between a roof corner that projected 
to the middle of the house track at a certain height, a car of a certain 
height moving at a certain speed under the roof corner, and a person 
on the top of the car in such a position as to be hit by the roof corner. 
A surveyor can now bring together the measurements that prove the 
danger was présent. But décèdent was not there as a surveyor. Actua! 
knowledge was not proven. On this record we think défendant failed 
to discharge the burden of establishing conclusively a state of facts 
on which the law will charge décèdent with having assumed the risk. 
Compare Railroad Co. v. McDade, 191 U. S. 64, 24 Sup. Ct. 34, 48 L. 
Ed. 96; Railroad Co. v. Swearingen, 132 Fed. 196, 59 C. C. A. 31; 
Swift V. O'Neill, 187 111. 337, 58 N. E. 416. 

Plaintiff further contends (citing Dorsev v. Construction Co., 43 
Wis. 583, and Shearman & Redfield on Négligence [4th Ed.] § 198) 
that the projecting roof corner in its relations to track and cars con- 
stituted such a deathtrap that neither constructive nor actual knowledge 
of the danger at some time before the in jury would establish assumption 
of risk, that in law a servant is not bound to keep his memory constantly 
charged with the location and relations of such obstacles, and that his 
cngrossment in his duties at the time of the in jury might excuse his 
failure to recall the impending péril; but we deem it unnecessary to 
formulate any opinion thereon at this time. 

Contributory négligence. On the occasion of his injury décèdent, 
according to one witness, climbed to the top of the car, ran directiy 
towards the roof corner, dodged in front of it, stooped as if to avoid 
it, and was struck ; according to others, he mounted the ladder before 
the car reached the roof point, ran to the brake with bis back towards 
the projection, stooped to seize the brake wheel, and was struck, The 
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quality of decedent's conduct at the time (and this might take some 
colqr Êrom the inferences as to his constructive knowledge) being in 
dispute, the question of contributory négligence should hâve been sub- 
mitted to the jury. 
Judgment reversed ; new trial ordered. 



OHAIN CHIO FONG v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit October 3, 1904.) 

No. 1,030. 

1. Chinese BxcLtisioN— Pebson Entebing on Cektificate— Change of Oc- 
cupation. 

A ChInese person who entered the United States upon a eertlficate 
granted by the Chinese authorities in accordance wlth the provisions of 
section 6 o( Aet May 6, 1882, c. 126, 22 Stat. 60, as amended by Act July 
5, 1884, c. 220, 23 Stat 116 [U. S. Comp. St. 1901, p. 1307], showing him to 
belong to one of the classes entltled to enter under said act, is subject 
to déportation under the subséquent exclusion acts, where It Is shown that 
from the time of hIs entry, several years before hIs arrest, he has been a 
manual laborer. 

Appeal fronj the District Court of the United States for the Northern 
District of California. 

See (C. Ç. A.) 129 Fed. 585. 

Henry C. Dibble & Dibble, for appellant. 

Duncan E. McKinlay, Asst U. S. Atty. (Marshall B. Woodworth, U. 
S. Atty., of counsel). 

Before GII.BERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The appellant was arrested upon a war- 
rant issued by Commissioner E. H. Heacock upon a complaint charging 
the appellant with being a Chinese manual laborer within the limits of 
the Northern District of CaHfornia, without the certificate of résidence 
required by the act of Congress entitled "An act to prohibit the coming 
of Chinese persons into the' United States," approved May 5, 1892, 
and the act amendatory thereof approved November 3, 1893, 27 Stat. 
25, c. 60, and 28 Stat. 7, c. 14 [U. S. Comp. St. 1901, p. 1319], and the 
act approved April 29, 1903, 32 Stat. 176, c. 641 [U. S. Comp. St. Supp. 
1903, p. 188]. The following proceedings took place before the com- 
missioner upon the hearing: 

"Chain Chio FOng, the défendant sworn. 

"The Commissioner: Q. Where were you bom? A. In Mok How. Q. 
When did you flrst corne to the United States? A. In the 24th year of Quong 
Sue (1898). Q. What sort of paper dld you bring with you. If any? A. 
Business paper, section 6. Q. Where Is It? A. I gave It to the customs. 
Q. What dld yoù do when you flrst arrived in the United States? A. I went 
to farming. Q, The flrst thlng after you arrived? A. Yes, sir. Q. Hâve you 
continued farming ever sinee? A. Yes, sir. Q. You hâve been a manual 

f 1. Citizenshlp of Chinese, see notes to Gee Fook Sing v. United States, 1 
C. C. A. 212 ; Lee Sing Far v. Same, 35 C. C. A. 332. 
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laborer, then, ail the whlle yon hâve been In the United Statesî A. Tes, sir. 
The CJommlssloner : I order you deported." 

In the commissioner's docket appears the following: 

"Having duly consldered the évidence, and belng fully advlsed In the prem- 
Ises, I find: That the défendant, Chain Chio Fong, Is a Chinese person, and 
was born In and Is a subject of the Empire of China. That he came tû 
the United States from China in the year 1898, and was permitted to enter 
the United States as a merchant under the provisions of the treaty be- 
tween the United States and China; that he was found in the city and 
county of San Francisco, in the Northern District of Califomia, on the 
27th day of October, 1903 ; and that he was then and there a manual 
laborer wlthln the true Intent and meanlng of the Chinese exclusion acts, 
and that he bas been sueh manual laborer at ail tlmes slnce hls arrivai In 
the United States. As a conclusion of law, I find that the défendant is un- 
lawfully in the United States, and Is not entitled to be and remain therein. 
It is therefore ordered, adjudged, and decreed that the défendant, Chain 
Chio Fong, be deported from the United States to China, and it is further 
ordered that he be commltted to the eustody of the United States marshal 
for the Northern District of Callfornia to carry this order Into effect" 

The case was thereupon appealed to the District Court, where the 
following proceedings were had : 

"This case, belng on appeal from the judgment of déportation by United 
States Commlssloner B. H. Heacock, this day came on regularly for hearing. 
By agreement of Benjamin L. McKlnley, Assistant United States Attorney, 
and H. C. Dlbble, attorney for the défendant, the case was submitted to the 
court for décision without argument" 

The District Court thereupon affirmed the judgment of the commis- 
sioner. 

In support of the appeal to this court, it is contended that the order 
and judgment made and entered by the commissioner was contrary to 
the évidence, for the reason that it appeared from the évidence that said 
défendant was lawfully in the United States, having corne into the 
United States with a certificate duly issued to him under the restriction 
acts. Section 6 of the act of May 6, 1882, c. 136, 22 Stat. 60, as amend- 
ed by the act of July 5, 1884, c. 220, 23 Stat. 116 [U. S. Comp. St. 
1901, p. 1307], provides as follows: 

"That in order to the falthful exécution of the provisions of this act, 
every Chinese person, other than a laborer, who may be entitled by said 
treaty or this act to corne wlthln the United States, and who shall be about 
to corne to the United States shall obtaln the permission of and be Identlfied 
as so entitled by the Chinese government, or of such other forelgn govern- 
ment of whlch at the time such Chinese person shall be a subject, In eaoh 
case to be evidenced by a eertlflcate Issued by sueh government, whlch cer- 
tificate shall be in the Engllsh language, and shall show such permission, 
with the name of the permitted person in hls or her proper signature, and 
whlch certificate shall state the Indivldual, famlly, and tribal name in fuU, 
tltle or officiai rank, if any, the âge, helght, and ail physlcal pecullaritles, 
former and présent occupation or profession, when and where and how long 
pursued, and place of résidence of the person to whom the certificate Is Is- 
sued, and that such person Is entitled by this act to corne wlthln the United 
States. If the person so applying for a certificate shall be a merchant, said 
certificate shall, in addition to above requlrements, state the nature, char- 
acter, and estimated value of the business carrled on by him prier to and 
at the time of bis application as aforesald: provided, that nothing in this 
act nor in said treaty shall be construed as embracing wlthln the meanlng 
of the Word 'mercbant' hucksters, peddlers, or those engaged In taklng, dry- 
ing, or otherwise preserving shell or other flsh for home consumption or ex- 
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portatlon. If the eertlflcate be spught for the purpose of travel for curios- 
Ity, It shall also state whether the appUeant Intends to pass through or 
travel wlthin the United States, together wlth hls flnancial standing in the 
country from whieh such eertlflcate is desired. The eertlflcate provided for 
In this act, and the identlty of the person named therein shall, before such 
person goes on bOard any vessel to proceèd to the United States, be vlséed by 
the indorsement of the diplomatie représentatives of the United States in tlie 
foreign country from whieh sald eertlflcate issues, or of the eonsular repré- 
sentative of the United States at the port or place from' whlch the person 
named in the eertlflcate Is about to départ ; and such diplomatie représenta- 
tive or eonsular représentative whose indorsement Is so requlred is hereby 
empowered, and It shall be hls duty, before Indorsing such eertlflcate as 
af oresald, to examine Into the truth of the statements set forth in said 
eertlflcate, and If he shall flnd upon examination that said or any of the 
statements therein eontained are untrue, It shall be bis duty to refuse to 
mdorse the same. Sueh eertlflcate visêed as aforesald shall be prima faeie 
évidence of the facts set forth therein, and shall be produced to the col- 
lecter of customs of the port in the district iii the United States at wbich 
the person named therein shall arrive, and afterward produced to the proper 
authorlties of the United States whenever lawfully demanded, and shall be 
the sole évidence permlsslble on the part of the person so producing the 
same to establlsh a right of entry into the United States ; but sald eer- 
tlflcate may be controvertéd and the facts hereln stated disproved by the 
United States authorlties." 

We are of the opinion that the commissioner was justified from the 
évidence before him in the conclusion that the appellant was unlawfuUy 
in the United States, and was not entitled to be or remain therein. 

The judgment of the District Court is affirmed. 



HEID V. EBNBR et al. 

(Circuit Court of Appeals, Ninth CIreult. October 3, 1904.) 

No. 1,061. 

1. PX.EADING— tDemtjbreb to Answee— Alaska Code. 

Under Code Clv. Proe. Alaska, § 68 (Carter's Codes, p. 158, 31 Stat. 343, 
e. 786), whieh providea that "the plalntiff may demur to an answer contain- 
ing new niatter when it appears upon the face thereof that such new 
matter does flOt constitute a défense or counterclalm," a gênerai demurrer 
to an ftnswpr on the gnoiind that It did not state facts suffi cient to con- 
stitute a défense was erroneously sustained where the answer conslsted 
of two parts, the flrst o£ whieh denied the material allégations of the 
eomplalnt, and the second çleaded a défense of new matter. 

2. Same— SxfFOTCiBNCT— AvEBMENT or TiTLE Thbotjgh Execution Sale. 

An answer pleadingtltle through an exécution sale, whieh contains 
averments of the judgmeùt, exécution sale thereon, conflrmatlon, and the 
exécution and reeordlng of the marshal's deed to the property, is suf- 
fleient, against a demurrer or motion to make more deflnite and certain, 
without setting put in détail the proeeedings relative to the exécution 
and sale, any irregularity in whieh was eured by the confirmation. 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska. 

This case Is broîtlght to thIs , court upon appeal from a default judgment. 
The plaIntIfCs below (appeliees hère) Instituted a suit In equlty against the 
appellant to guièt title to their Interests in certain mining daims near the 
town of Juné^u, Alaska ; alleging ownership and possession in themselves, 
and claiming tltle through one Willis Thorp^ the grantee of the locators. 
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A (lemurrer to the couiplaint was overruled, and the défendant flled an an- 
swer denying that plaintifCs were ever the ownera or in the possession, 
either actual or constructive, or entltled to the possession, of the premises 
in controversy. As a further défense, the défendant averred that while the 
said Thorp was the owner of sald premises, on June 25, 1896, judgment was 
obtained against the sald Thorp, and the said premises were sold by the 
United States marshal of the district, pursuant to said judgment, on June 2, 
1898; that the défendant beeame the purchaser oï said premises at this 
sale, and ever since bas been, and now is, the owner thereof, and entitled to 
the possession of the premises; that on June 14, 1898, an order eonfirming 
the sale to défendant was duly made by the District Court ; that since sald 
June 2, 1898, défendant has held and occupied said premises as minlng 
claims, and has caused the annual worls upon them to be done during each 
year as required by law ; that the plaintlffs hâve not during said Urne had 
actual possession of said premises, or done or caused to be done the annual 
work required, nor ever done any act or thlng with respect to sald premises 
tending to claim or exercise ownership over or possession of said premises ; 
that on September 17, 1900, the United States marshal executed and deliv- 
ered his deed for the premises to the défendant, which deed was recorded 
in the proper office on October 1, 1900 ; that this sale to défendant was made 
long before the plaintlffs acqulred their pretended title from the sald Thorp. 
To this answer the plaintlffs demurred generally, on the groiind that it did 
not State facts sufficient to constitute a défense. This demurrer was sus- 
tained by the court ; it belng treated as a motion that the answer be made 
more definite and certain, and the défendant given time In whlch to amend, 
by showing the issuance and levy of exécution, and sale thereunder, and the 
steps necessary to the valldlty of the said sale. At the expiration of this 
time the défendant failed to amend his answer, and stated in open court 
that he did not intend to further plead. The court thereupon adjudged the 
défendant to be in default of answer, and permitted the plaintlffs, at a stated 
time thereafter, to offer their évidence and proofs. Judgment and decreo 
were entered in favor of the plaintlffs, quleting their title to the said minlng 
claims. 

John G. Heid, E. S. Pillsbury, Pillsbury, Madison & Sutro, and E. M. 
Barnes, for appellant. 

W. E. Crews and Lorenzo S. B. Sawyer, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts). The errors re- 
lied upon by the défendant are the action of the trial court in sustain- 
ing plaintiiïs' demurrer to defendant's answer, and in entering the de- 
fault of the défendant for failure to amend his answer. Defendant's 
answer consisted of two parts : First, a déniai of the material alléga- 
tions of the complaint ; and, second, a défense setting up new matter. 

The demurrer to the answer was gênerai, on the ground that it did 
not State facts sufficient to constitute a défense. Section 68 of the 
Code of Civil Procédure of Alaska (Carter's Codes, p. 158, 31 Stat. 
343, c. 786) provides that "the plaintiiï may demur to an answer con- 
taining new matter when it appears upon the face thereof that such new 
matter does not constitute a défense or counterclaim." This provision 
is identical with that of section 78 of the Code of Civil Procédure of 
Oregon, from which Code the Alaska Code was copied. In Toby v. 
Ferguson, 3 Or. 28, the Suprême Court of Oregon had before it an 
action for false imprisonment. The défendant had denied some of the 
allégations of the complaint, and had made further answer. The plain- 
tif! demurred to this further answer. The court found that a portion 
of this further answer was well pleaded and amounted to a défense, and 
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that, as the demurrer struck at the whole of the further answer, ît should 
be overrul^d. In the présent case the demurrer was to the whole of the 
answer, and should hâve been overruled, first, because the ansWer de- 
nied the material allégations of the complaint, and to that extent was 
good pleading; and, second, because the demurrer was not directed to 
the new matter set up in the answer, as required by the Code. 

The order of the court sustaining this demurrer recîted that the 
court treated the demurrer aiso as a motion to make the answer more 
definite and certain. But this récital did not dispose of the issue raised 
by the gênerai déniai of the answer, nor did it confine the demurrer to 
the new matter in the answer. Moreover, the direction of the court 
that the défendant should make his answer more certain, by alleging 
and showing the issuançe and levy of exécution and sale thereunder, and 
the steps necessary to thé validity of the sale alleged in the answer, was 
error. It is the gênerai rule in the United States that the confirmation 
of a judicial sale by & court of compétent jurisdiction cures ail irregulari- 
ties in the proceedings leàding up to or in the conduct of the sale, and 
that while such a sale will be set aside where fraud, mistake, or sur- 
prise isshown, mère irregularities in the preliminary proceedings do not 
render the sale invalid, and will not suffice to set it aside after confirma- 
tion. Wills V. Chandiet- (C. C.) 2 Fed. 373; Cooper v. Reynolds, 10 
Wall. 308, 19 L. Ed. 931 ; Ludiow v. Ramsey, 11 Wall. 581, 20 L. Ed. 
216 ; Stockmeyer v. Tobin, 139 U. S. 176, 11 Sup. Ct. 504, 35 L. Ed. 
123. The laws of Alaska are in accord with this gênerai rule. Section 
283 of Carter's Codes of Alaska, pt. 4, provides, in subdivision 4 (31 
Stat. 379) thereof, "An order confirming a sale shall be a conclusive 
détermination of the regularity of the proceedings concerning such sale, 
as to ail persons, in any other action or proceeding whatever." In the 
présent case, where the sale under which défendant claims title was not 
directly attacked on équitable grounds, but where the demand was 
merely that the défendant should set forth the nature of his title, the 
answer, containing averments of the judgment, exécution sale thereon, 
confirmation thereof, and the exécution and recordation of the marshal's 
deed to the property, under which he claims title, was sufficient 

It follows, therefore, that the default judgment was improperly ren- 
dered. The judgment is feversed, and the court below directed to set 
aside the default, overrule the demurrer to defendant's answer, and 
proceed with the trial of the cause. 



HARNISKA et al. v. DOLPH et al. 

(Circuit (Jourt of Appeals, Nlnth Circuit October 3, 1904.) 

N6. 1,041. 

1. Judgment bt Consent— Authoeity op Attobnet— Peesumption. 

Where the attorney for défendants when the cause came on for trial 
admltted In open court that défendants could not sustaln the défense 
pleaded, and that plaintlffs were entltled to the relief prayed for, and 
consented; that judgment be entered in their favor, his authority from 
his clients to make such admission and to give such consent will be as- 
sumed, in the absence of any évidence to the contrary. 
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2. Same— Validitt. 

The valldlty of a judgment for plalntlffs In an action at law, entered 
by consent of défendants' attorney given In open court, and on admissions 
of fact made by him, Is not affected by the fact that a jury trial was not 
formally walved, nor because no flndings were made- by the court; the 
consent to the judgment havlng rendered them unnecessary. 

In Error to the Distnct Court of the United States for the First 
Division of the District of Alaska. 

Z. R. Cheney and Lorenzo S. B. Sawyer, for plaintifïs in error. 
T. R. Lyons, E. S. Pillsbury, Madison & Sutro, and Alfred Sutro, for 
défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The défendants in error brought an ac- 
tion of ejectment to recover the possession of certain premises situate 
on Douglas Island, in the district of Alaska, and in their complaint 
claimed title through a patent issued by the United States to the Alaska 
Gold Company on October 1, 1892, and alleged ouster by the plaintiffs 
in error on January 1, 1899. The plaintifïs in error answered, denying 
on information and belief the averments of the complaint, and setting 
up, as an affirmative défense, adverse possession, and alleging that the 
patent so referred to "was obtained through fraud and misrepresenta- 
tions." The record contains the followring judgment entry: 

"Now, on thls day thls cause comlng on to be heard upon the complaint, 
answer, and reply filed herein, the plaintiffs appearing by Thomas R. Lyons, 
their attorney, and the défendants, and each of them, appearing by W. E. 
Crews, their attorney, and the défendants, by their sald attorney, havlng ad- 
mltted In open court that they were unable to sustain the allégations of their 
answer, and they, and each of them, being willing that judgment In favor 
of the plaintiffs, and each of them, be duly entered at thi» time for the pos- 
session and restitution of the premises described in plaintiffs' complaint 
herein, and said défendants, and each of them, by their said attorney, havlng 
acknowledged in open court that plaintiffs are the owners of, and entitled 
to the possession, of said premises described in plaintiffs' complaint * * *." 

It is assigned as error that the court rendered judgment upon the 
consent of the counsel for the plaintiffs in error, and without the intro- 
duction of testimony, and that neither findings of facts nor conclusions 
of law vî'ere made or filed separately. 

The plaintiffs in error cite cases to sustain the doctrine that an at- 
torney cannot, by virtue of his implied authority, and without the ex- 
press consent of his client, compromise his client's case or surrender 
any of his substantial rights, such as the right of appeal, or make a con- 
fession of judgment. None of thèse décisions meets the question which 
is presented in the case at bar. A broad distinction is made by the au- 
thorities between the power of an attorney to confess judgment in vaca- 
tion, and his power, on the trial of a cause in open court, to make ad- 
missions of fact and consent to a judgment. Said Coolev, J., in Arnold 
v. Nye, 23 Mich. 286-392 : 

"An attorney of the court assumed to answer for the défendant, and con- 
sented, in writing, that judgment might be entered agalnst him. We must 
assume, in the absence of any évidence to the contrary, that he was duly 
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authorlzed, .and It ^ not necessary ,te us to say in thls case how the Judg- 
ment Wqâld be aflfécted by évidence thàt lu fact the attorney had appeared 
ID thè «me wlthout attthorily." 

This doctrine is well sustained By the weight of authority. Wilson 
et ux. V. Spring, 64' III. 14 ; Webster v. Dundee Mortgage & Trust 
Company, 93 Ga. 278, 20 S. É. 310 ; Taylor v. American Freehold Land 
Mortgage Company, 106 Ga. 338, 32 S. E. 153 ; Pacific Raiiroad v. 
Ketchum, 101 U. S. 289-296, 25 L. Ed., 932. The whole merit of the 
présent writ of error is disposed of by the language of the court in the 
case last cited, where it was said: 

"A soliciter may certalnly consent to whatever hls client authorizes, and 
In this case it distinctly appears of record that the company assented througb 
its soliciter. This Is équivalent to a direct flnding by the court, as a fact. 
that the soliciter had authority to do what he did, and binds us on an appeal 
so far as the question is one of fact only." 

So in the présent case the judgment entry recites that the plaintiffs 
in error, by their attorney, admitted in open court that they were unable 
to sustain the allégations of their answer, and that they were wilhng 
that judgment in favor of the défendants in error be duly entered. 

The consent of the plaintiffs on the trial of the cause in open court to 
the judgment so entered against them dispensed with the necessity of 
filing separate findings of fact or conclusions of law. The consent of 
the parties relieved the court of the necessity of finding the facts. 
Saltonstall v. Russell, 152 U. S. 628, 14 Sup. Ct. 733, 38 L. Ed. 576; 
Gregory v. Gregory, 102 Cal. 50, 36 Pac. 364. The point is made on 
the argument that there was no waiver of a jury trial in the method 
provided by statute. This alleged error, even if it had been properly 
assigned, would be no ground of reversai. There was nothing in the 
case for a jury to pass ùpon. The admissions of the plaintiffs in error 
took the place of a verdict of a jury, and left the case whoUy to the 
court to enter juSgment accordingly. 

The judgment will be affirmed. 



MARVEL CO. V. PBAEL et al, 

(Circuit Court of Appeals, Second Circuit October 19, 1904.) 

No. 210. 

1. Unfaib CoMTETrrioN— Similabitt of Mechanism. 

In the abisence of protection by patent no person can appropriate to 
the exclusion of others éléments of mechanlcal construction which are 
essentlal to the suecessful practical opération of a manufacture, or which 
priœarlly serve to promote its efflciency. 

2. Same. 

Unfair compétition is not establlshed by proof of slmllarity in form, 
dimensions or gênerai appearance alone, especially where such slmllarity 
is characteristlc of the article in question, or appears to resuit from an 
effort to comply with the physical requirements essentlal to Its suecessful 
opération, and not from any design to mlsrepresent its origin. 

ITl. Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376. 



MARVEL CO. T. PEARL. 161 

3. TRADE-NASfES — Infeingement — Desceiptive Terms. 

The adoption of the term "Whlrllng Spray" as the trade-name for a 
syringe, where It le distlnctly descriptive of the lOode of opération, does 
not deprlve another manufacturer of a like article of the rigbt to adopt 
and use the name "Whlrlspray" therefor. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère on appeal from a decree of the United States 
Circuit Court for the Southern District of New York dismissing bill al- 
leging unfair compétition in the manufacture and sale by défendant of 
certain syringes resembling those made by complainant, and in the use 
by défendant of the name "Whirlspray" to designate its syringes, 

Duncan Edwards, for appellant. 
J. P. Bartlett, for appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. In disposing of the questions herein, 
the différences in form and appearance between complainant's and de- 
fendants' syringes may be disregarded, and it may be assumed that 
défendant manufactures a syringe so closely resembling that of com- 
plainant that the ordinary purchaser would not distinguish the one from 
the other. No question of complainant's right under a patent or of 
imitation of style of wrapper or of color of box or label is involved 
herein. The questions presented are as to the extent of the right of 
one person to appropriate to the exclusion of others the éléments of a 
mechanical construction, and the limitation of the right of one person 
to manufacture an article like that of another manufacturer. 

The article in question belongs to the old type of compressible rubber 
bulb syringes, and is constructed and adapted specially for use as a 
douche for the vagina by means of a whirling spray discharge. It is 
essential to the successful practical use and opération of such a syringe 
that it should be bulbous in shape, of dimensions such that it may be 
easily compressed and emptied by the pressure of one hand, and that it 
should hâve a soft rubber protecting guard sliding upon the tube of 
the syringe — features characteristic of this class of syringes. 

Upon thèse facts the court below correctly found as follows : 

"There is nothing about the article as made and sold by the défendants 
that is not necessary In the making and opération of such an instrument. It 
is made in the form' that it must be made in order to accomplish its purpose, 
and, if the making in that form is any représentation that the thing made 
came from the plaintiff, it is because of the extent to whlch the plaintifC had 
made and displayed and sold It before the défendants began." 

In the absence of protection by patent, no person can monopolize or 
appropriate to the exclusion of others éléments of mechanical construc- 
tion which are essential to the successful practical opération of a manu- 
facture, or which primarily serve to promote its efhciency for the pur- 
pose to which it is devoted. Unfair compétition is not established by 
proof of similarity in form, dimensions, or gênerai appearance alone. 

1 8. Arbitrary, descriptive or flctitious character of trade-marks and trade- 
names, see note to Searle & Hereth v. Warner, 50 C. C. A. 323. 
133 F.— 11 
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Where such similarityiçonsists in constructions common to or character- 
istic of thc articles in question, and especially where it appears to re- 
suli; f rorii an effort to comply with the physical requirettients essential to 
conittifercial success, and not to be designed to, misrepresfent the origin 
of such articles, the doctrine of unfair compétition cannot be success- 
fully invoked to abridg^ the freedom of trade compétition. The en- 
forcement of such a claim would permit unfair appropriation, and de- 
ny the ! exercise of the right of fair compétition. The case at bar is 
an illustration of suchan attempted perversion of the doctrine of un- 
fair trade, The limitations of the right of one person to imitate an 
article made by another are illustrated by the case of Enterprise Mfg. 
Co. V. lyafiders, Frary & Clark (decided by this court at its last session) 
131 Fed. 340. There the défendants had "not only conformed their 
goods to complainant's in size and général shape, which was to be ex- 
pected, but also in ail minor détails of structure, every line and curve 
being i-eproduced, and superfluous métal put into the driving wheels to 
produce a strikingly characteristic effect, while the goods are so dressed 
with combinations of color, with décorations reproduced or closely 
simulated, with style of lettering and détails of ornamentation, that, 
except for the fact that on the one mill is found the complainant's 
name and on the other the défendants', it would be very difficult to tell 
them apart." We held that this was "a most aggravated case of unfair 
trading," and that such reproductions of unnecessary lines and curves 
and simulations of arbitrary designs and striking combinations of color 
would be restrained by a court of equity when they were so close as to 
show an intent to appropriate the trade of a competitor. 

Defendant's right to use the word "Whirlspray" rests upon the évi- 
dence that the terra "Whirling Spray," employed by complainant, is 
descriptive in fact, and upon complainant's own admissions to that effect. 
Complainant's and defendant's syringes are alike in mode of opération 
and resuit produced. They throw minute whirling streams of water, 
not in solid volumes, nor i subdivided like the mist of an atomizer, but 
in small showers. Thèse showers constitute spray within the défini- 
tion in the Standard Dictionary of "water disp'ersed in particles, as 
by the wind or by force of impact." The évidence shows that défend- 
ant daims to hâve coined the word after complainant had used the 
term "Whirling Spray" both as a trade-mark and as descriptive of the 
function of its syringe. The spécification of complainant's patent 
States that "it is the object of my invention * * * to eject it 
[the fluid] in the form of a whirling spray." In complainant's adver- 
tisement it described its ; syringe as one, which "cannot throw a solid 
stream," but which "disch?irges a halfpint of hollow, whirling spray"; 
and one of its witnesses says, "I don't know how I can describe it 
bettèr than to say it producés a whirling spray." In thèse circumstan- 
ces we must accept complainant's statements as descriptive of the char- 
acteristics of this type of s^inge. We should not feel justified, there- 
f ore, in gfanting an injunction against the use by défendant of the 
word "Whirlspray" as suggestive of the character of the discharge 
of Syringes of the class to which both complainant's and defendant's 
syringes belong. 

The decree is affirmed, with costs. 
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UNITED STATES v. BUETTNER et al. 

(Circuit Court o£ Appeals, Seventh Circuit October 4, 1004.) 

No. 1,065. 

1, CusTOMS DuTiEs— Classification— Beads Tempobabilt Steung. 

The provision in paragraph 408, Tarifî Àet July 24, 1897, e. 11, S 1, 
Schedule N, 30 Stat 189 [U. S. Comp. St. 1901, p. 1673], for "beads of ail 
kinds net threaded or strung," was intended to exclude only beads per- 
manently threaded or strung, as in the manufacture of fabrics and other 
articles, and Is held to include métal beads intended for the manufacture 
of purses, threaded or strung temporarily for the purposes of transpor- 
tation and sale only, on cheap, weak cotton threads, and arrangea In 
bunehes. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The décision in question reversed a décision of the Board of General 
Appraisers (G. A. 5,360, T. D. 24,512), which had affirmed the assess- 
ment of duty by the coUector of customs at the port of Chicago on 
merchandise imported by T. Buettner & Co. 

Note U. S. V. Morrison, 179 U. S. 456, 21 Sup. Ct. 195, 45 L. Ed. 
275, and Steinhardt v. United States (G. C.) 113 Fed. 996. 

The facts are stated in the opinion of the court. 

Albert H. Washburn, for appellant. 
William Brace, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion of the court. 

The case before us involves the classification of an importation of 
métal beâds entered at the port of Chicago, November 4th, 1901. 

The portions of the act of 1S97 involved are clause (a) and clause (b), 
of paragraph 408, and the whole of paragraph 193 of the Act. Thèse 
sections are as follows : 

"408. (a) Beads o£ ail kinds, not threaded or strung, 35 per eentum ad 
valorem. 

"408. (b) Fabrics, nets or nettings, laces, embrolderies, galloona, wearing 
apparel, ornaments, trimmings and other articles not specially provided for 
in this act, composed vcholly or in part of beads or spangles, made of glass or 
paste, gélatine, métal or other material, but not composed In part of wool, 
60 per eentum ad valorem." Act July 24, 1897, c. 11, § 1, Schedule N, 30 
Stat. 189 [U. S. Comp. St. 1901, p. 1673]. 

"193. Articles or wares not specially provided for in this act, composed 
wholly or in part of iron, steel, lead, copper, nickel, pewter, zinc, gold, silver, 
platinum, aluminum, or other métal, and whether partly or wholly manu- 
factured, 45 per eentum ad valorem." Schedule C, 30 Stat 167 [U. S. Comp. 
St 1901, p. 1645]. 

The importation was liquidated by the collecter at sixty per cent, ad 
valorem, under clause (b) of paragraph 408. 

The importers protested on the ground that the beads were properly 
assessable at thirty-five per cent, ad valorem only, under clause (a) 
of paragraph 408. The Board of General Appraisers (G. A. 5360J 
held that the beads should hâve been classified "as manufactures of 
métal," under paragraph 193 ; but, that inasmuch as the importers 
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had failed to make daim under this paragraph, tlie classification applied 
by the collector should be affirmed. 

Paragraph 193 is the catch-ail paragraph, for ail articles or wares 
composed wholly, or in part, of îron, steel, and the like, not speclally 
provided for in the other paragraphs of the act. If the importation 
falls fairly within any of the clauses of the act specifically applicable, 
this paragraph is, of course, inapplicable. 

The importation was of small, steel beads, used by ladies in the 
manufacture of bead purses, and other ornaments; and, for the pur- 
pose sôlely of packing, transportation, and sale, were strung into small 
bunches, by means of a cheap, weak, cotton string running through their 
eyelets. Thus strung they were caught up into loops, and tied together 
at a central point, forming a séries of loose, dangling festoons or 
strands; and in this form sold, either by the bunch, or in numbers of 
bunches. 

Brought into use in the manufacture of permanent fabrics or articles, 
the cotton strings were broken, and the beads thus released individually 
taken up and grouped, permanently, into certain shapes and forms. 
Manifestly in this form of stringing for transportation and sale, the 
beads are not yet a part of any fabric, trimming, or other article con- 
templated by clause (b) qî paragraph 408. 

It is clear to us that clauses (a) and (b), taken together, were intended 
to cover the subject matter of importing métal beads, both as beads 
composing parts of manufactured fabrics, and as beads individually, 
constituting the material, in part, for such fabrics. The différence in 
the duty laid — ^in the one thirty-five per cent, ad valorem, and in the 
other sixty per cent. — was intended undoubtedly as a differential in 
favor of the domestic manufacturers of such fabrics. 

But clause (a) reads "beads of ail kinds not threaded or strung," 
and it is said that, literally speaking, thèse beads were strung. The 
clause, as we; interpret it, in view of the clause that follows, has appli- 
cation, not. to beads ternporarily strung or threaded for purposes of 
transportation, but to beads permanently threaded or strung, as beads 
are threaded ot' strung in the manufacture of the fabrics, nets, wearing 
apparel, and the like. In the interprétation of statutes, the letter must 
yield to the èubstance of the distinctions intended to be expressed ; and 
it is our judgment that the classification hère intended was between 
métal beads constituting permanently, a part of a fabric or article, and 
beads that in their individual state, may be worked into such manufac- 
tures. We seen no reason why beads threaded, or strung, temporarily, 
for the ptirpoâëé of transportation and sale only, on cheap, weak, cot- 
ton thréads, Should be subjected to a higher duty than if placed indi- 
vidually in pastebpard boxes, or somè other kind of packing, convenient 
for transportation. 

In re Steiner (C. C.) 66 Fed. 786, decided originally by District Judge 
Coxe, and affirmed, but without opinion, by the Circuit Court of Ap- 
peals (79 Fed, 1003, 2,4 C, C. A. 690), is cited against the view just 
stated. That case was under the tariff act of October 1, 1890, c. 1244, 
§ 1, Schedule N, par. 445, 26 Stat. 600, providing a ten per cent, ad 
valorem duty on "glass beads loose, unthreaded, or unstrung," and a 
higher duty upbn "manufactures of glass." The court found, as a 
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fact, that the beads were threaded upon strings. This was the whole 
of the finding. It was not disclosed whether the threading was for pur- 
poses merely temporary, or was permanent. For ail that appears, the 
beads in that case, may hâve constituted a completed article of manufac- 
ture. 
The decree of the Circuit Court will be aifirmed. 



BESSETTE v. W. B. CONKET CO. 

(Circuit Court of Appeals, Seventh Circuit October 4, 1904.) 

No. 859. 

1. CiECttiT Court of Appeaxs — Jurisdiction and Mode of Review— Obdeb 

IMPOSING PUNISHMENT FOB CONTEMPT. 

An order of a fédéral Circuit Court, entered in a pendlng suit interine- 
diate between the granting of a prelimlnary injunction and final decree, 
adjudging a person who was not a party to the suit guilty of contempt 
for conspiring to violate the injunction, and imposing a fine and im- 
prisonment upon hlm as a punishment, may be reviewed in the CirGHit 
Court of Appeals by wrlt of error, but not by appeal. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

For opinion below, see 111 Fed. 417. 

Wm. V. Rooker, for appellant. 
Jacob Newman, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

PER CURIAM. On August 34, 1901, The W. B. Conkey Com- 
pany filed its bill of complaint in the court below against James K. 
Russell and many others, seeking, among other things, a restraining 
order, provisional and perpétuai, against the défendants, their confed- 
erates, agents, and servants, restraining them from interfering with 
the opération of its printing and publishing house located at Ham- 
mond, in the state of Indiana. Upon the bill and certain afHdaviti in 
support thereof a temporary restraining order was issued on October 
3, 1901. The prelimlnary injunction was continued in force, and upon 
final hearing on December 3, 1901, was made perpétuai. On Septem- 
ber 13, 1901, the complainant instituted proceedings as for a contempt 
and disobedience of the temporary injunction against the appellant, 
Edward E. Bessëtte, who was not a party to the bill, and others, char- 
ging thàt he and they with full and actual notice and knowledge of the 
order, had disobeyed the injunction, stating the manner of violation. 
To that proceeding Bessëtte appeared. Upon hearing on October 19, 
1901, the court entered its judgment (111 Fed. 417) finding Bessëtte 
guilty of contempt as charged, and imposing a fine, as punishment for 
the contempt, in the sum of $250, payable to the United States, with 

1 1. Orders, decrees, and judgments reviewable in Circuit Court of Appeals, 
eee note to Salmon v. Mills, 13 C. C. A. 374. 
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the costs of the proceeding, and that he stand committed to the jail of 
Maripn county until the fine and costs should be paid. From that 
judgment Bessette prayed an appeal to this court, which was allowed, 
and thC; cause was <iuly submitted upon hearing upon that appeal. We 
thereupon, on June 11, 1902, certified to the Suprême Court certain 
questions updh which ,we desired the advice of that tribunal ; among 
them thèse : 

1. Whether the act creating and establishing Circuit Courts of Ap- 
peals authorized a review of a judgment of the Circuit Court adjudging 
one guilty of contempt for violating an order of that court made in a 
suit pendirig therein and imposing a fine for contempt. To which 
question the Suprême Court has answered in the affirmative. 

2. Whether, if such review be sanctioned by law, a person so ad- 
Judged in contempt and fined therefor, who is not a party to the suit, 
can obtain such review by appeal. To which question the Suprême 
Court answered in the négative. 

3. Whether the matter could be brought to this court by writ of 
error. To which that tribunal responded in the affirmative. 

Bessette v. W. B. Conkey Company, decided May 16, 1904, 194 U. S. 
324, 24 Sup. Ct. 665, 48 L. Ed. 997. See, also, In the Matter of the 
Pétition of Christensen Engineering Company for a writ of mandamus, 
decided May 31, 1904, 194 U. S. 458, 24 Sup. Ct. 729, 48 L. Ed. 1073. 

The judgment hère appealed from was intermediate the preliminary 
injunction and the final decree, and against one not a party to the suit. 
The proceeding below was not remédiai or compensatory to reimburse 
the suitor injured, but was imposed by way of punishment for an act 
donc in contempt of the power and authority of the court. It was 
punitive, not remédiai, and against one not a party to the suit, and 
therefore, under the décisions referred to could only be reviewed upon 
writ of error, and not by appeal. 

We are therefore obliged to direct that the appeal be dismissed. 



MOK CHUNG V. UNITED STATES. 

(Circuit Cîourt of Appeals, Nlnth Circuit October 10, 1904.) 

No. 830. 

1. Chinese Bxcxttsion— Habeas Cobpus— Jtjbisdiction of Couet. 

A District Court is wltliout Jurlsdictlon to review by habeas corpus 
proceedings the décision of a colleetor denying the rlght of a Chinese 
person to enter the United States, against his claim' of citizenship, where 
he has taken no appeal from such décision to the Secretary of Commerce 
and Labor. 

Appeal from the District Court of the United States for the Northern 
District of California. 

George A. McGowan, for appellant 

Marshall B. Woodworth, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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GILBERT, Circuit Judge. Mok Chung, a Chinaman, arrived at the 
port of San Francisco on the steamship San José, and applied to the col- 
lecter of the port of San Francisco for permission to land, on the ground 
that he was a native-born citizen of the United States. Upon a hearing 
had before the collector of the port, his application was denied. He 
thereupon sued out a writ of habeas corpus in the District Court for the 
Northern District of California, alleging that he was a native-born citi- 
zen of the United States. Upon a hearing had upon that writ, and the 
return thereto, and the évidence taken, the court found the peti- 
tioner to be a subject of the empire of China, and not entitled to 
land in the United States, and ordered him deported. From that 
judgment an appeal was taken to this court. 

The appellee now moves to dismiss the appeal on the ground that 
the District Court had no jurisdiction to issue the writ of habeas 
corpus, for the reason that the appellant had taken no appeal to the 
Secretary of Commerce and Labor from the décision of the collector 
of the port of San Francisco denying his right tb land. On the 
authority of United States v. Sing Tuck, 194 U. S. 161, 24 Sup. Ct. 
621, 48 L. Ed. 917, the motion is overruled, but the judgment is af- 
firmed. 



WESTINGHOUSE ELECTRIC & MFG. CO. V. STANLEY INSTRUMENT 

CO. 

(Circuit Court of Appeals, First Circuit Septeœber 9, 1904.) 

No. 504. 

1. Patents— Infbingement. 

The Tesla patents, Nos. 511,559 and 511,560, for an Improved method 
and means of operating electric motors, held valid and Infringed. 

2. Same— Patentable Invention. 

Watson V. Stevens, 51 Fed. 717, 2 C. C. A. 500, and DuBois v. Klrk, 
15 Sup. Ct 729, 158 U. S. 58, 39 L. Ed. 895, applied to sustain as patent- 
able a particular practical application of a known principle, which 
proved to be of advantage in the arts. 

3. Same— Décisions of Othee Couets. 

The history of the litlgation in référence to the patents Involved 
stated, and also the practice in this circuit with regard to foUowing dé- 
cisions of the courts of appeals in other circuits in regard to letters 
patent for Inventions reviewed, and the method of practically applying 
the same restated. 

4. Same— Anticipation. 

On this appeal the défense alleged anticipation by prier publication. 
Held, that It was sufflcient that the proof furnished by the complainant 
as to such alleged prier publication was "full, unequivocal and con- 
vineing," and that the case does not require that it should be "beyond 
reasonable doubt." 

5. Teiait-Objections to Evidence. 

When a portion of complainant's testtmony In this case was taken before 
the examiner, the respondent noted the following : "Testimony objected 
to, in whole or in part, as incompétent and insufflcient on the issue of 
priority of invention." No spécifie objection was taken as to the mère 
form in which the interrogatories were put and the évidence given. The 
rule is therefore applied that the substance of the testimony could not be 
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rejected on the ground that, If the respondent had desîred to control the 
meOiod of testlfylng accordlng to the proper rules applicable thereto, he 
shpnld hâve Interposed spécifie objections at the proper tlme. 

6. Paient— AcQtJiEscENOE. 

Where a patent for an Invention v?hlch promlsed and proved to be of 
great pecuniary value was granted after Interférence proceedlngs In the 
Patent Office, and was for years acqulesced In, or sustained VFhen later 
brought Into litlgatlon, largely on the défense of anticipation, such facts 
bave weight In favor of the patent, when the same Issue is again raised 
on a blll in equlty alleging infringement, although against new parties. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts, 

For opinion below, see 129 Fed. 140. 

William K. Richardson and Thomas B. Kerr (Kerr, Page & 
Cooper, on the brief), for appellant. 

Charles E. MitcHelI and William Houston Kenyon (Mitchell, 
Bartlett & Brownell, on the brief), for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. There îs so much judicial literature 
bearing on this case that only a brief preliminary statement is re- 
quired. The bill allèges an infringement of the two claims of let- 
ters patent for an invention, No. 511,559, issued to Nikola Tesla, 
on December 26, 1893, on an application filed on December 8, 1888. 
and of the first claim df No. 511,560, issued to Tesla on the same 
December 26, on an application filed on the same December 8. 
No. 511,569 is captioned "Electrical Transmission of Power," and 
opens with the statement that Tesla had invented "certain new 
and useful improvèirients in electrical transmission of power." 
No. 511,560 is captioned "Systems of Electrical Power Transmis- 
sion," and opens with the claim that Tesla had invented "certain 
new and useful improvements in Systems of electrical power trans- 
mission." The claims of No. 511,559 are as follows ; 

"(1) The method of operatlng motors having Independent energizing cir- 
cuits, as herein set forth, whlch consista in passing alternating currents 
through both of the said circuits and retarding the phases of the current in 
one circuit to a greater or, less extent than In the other. 

"(2) The method of operatlng motors having Independent energizing circuits, 
as herein set forth, whlch consista in dlrecting an alternating current from 
a single source through both circuits of the motor and varying or modlfylng 
the relative résistance or self-lnductlon of the motor circuits and thereby 
producing In the currents différences of phase, as set forth," 

The clairp ojf No. 511,560 in issue is as follows: 

"(1) The comblnation with a source of alternating currents, and a circuit 
from the same, of a motor having independent energizing circuits eonnected 
with the sald circuit, and means for renderlng the magnetic effects due 
to sald energizing circuits of différent phase and an armature within the 
influence of sald energizing circuits.'' 

The bill was dismissed by the Circuit Court by an opinion passed 
down on March 11, 1903, 129 Fed. 140. The only reason for dis- 
missal given was that the complainant had failed to establish by 
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sufficient proofs a conception of the invention by Tesla prior to 
April 22, 1888, the date of a certain publication in Italy known as 
the Ferraris publication. The opinion refers to one of the Circuit 
Court of Appeals for the Second Circuit (Westinghouse Co. v. 
Catskill Co., 121 Fed. 831, 58 C. C. A. 167), passed down on Feb- 
ruary 25, 1903, wherein it was héld that the proofs were insufficient 
to establish invention by Tesla prior to April 22, as rendering un- 
necessary an extended statement by himself. Thereupon the com- 
plainant appealed to us. 

The patents in suit relate to the conversion of alternating cur- 
rents of electricity into a continuous current. The latest condition 
of the prior art is shown by patents issued to Tesla under date of 
May 1, 1888, referred to over and over again in the judicial litera- 
ture on this topic. Thèse describe a System "of electrical power 
transmission in which the motor contains two or more independent 
energizing circuits through which were caused to pass alternating 
currents," "conveyed directly from the generator to the corre- 
sponding motor coils by independent lines or circuits." The im- 
provement of the patents in suit dispenses with one of the lines, or 
circuits. 

The fundamental nature of Tesla's invention in issue we think 
was clearly and correctly put by Prof. Main, an expert called by 
the complainant. He testified that in the patents in suit it was 
pointed out that, without the use of a commutator, an alternating 
current could be received from a single circuit, be subdivided, and 
then caused to react in such manner as to produce continuous and 
sufficient energy for practical power purposes. But he also testi- 
iîes, and we accept this testimony as correct, as foUows : 

"I do not understand that in the patents in suit Tesla clalms to be the first 
to discover that the phase could be split, either by induction or by the use 
of eleetrically dissymmetrieal circuits. It is my understanding that Mr. 
Tesla, in his search for a method of driving a polyphasé motor from a single 
circuit, availed himself of an item of merely philosophieal knowledge, never 
before applied in driving motors, and that, for reasons explained, this appli- 
cation was not obvions, even in the light of his own prior patents." 

We find nothing in the complainant's case, or in the patents 
themselves, which indicates that Tesla's application of principles 
scientifically known, as explained by Prof. Main, was found to in- 
volve any spécial difficulties requiring the exercise of the inventive 
faculty. Therefore the invention consisted in merely applying to 
practical uses facts that were known scientifically, but never before 
thus applied. Indeed, both parties hâve taken this view of Tesla's 
invention in issue hère. The complainant says that the invention, 
"stated in its simplest form, was based upon the conception that, 
instead of employing two independent sources of current and two 
transmission circuits between the source and the motor, he" — that 
is, Tesla — "might employ but a single source, and a single circuit 
leading to the motor; at the latter, divide the circuit into two paths, 
and by artificial means retard the current in one of thèse paths to 
a greater extent than in the other." Also, at another place, it says 
that the invention did not in the slightest réside in any of the mech- 
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anism employed, and that, therefore, it might be descrîbed in a 
few words. The respondent took the same view until a différent 
one seemed necessary in order to cover the issue of anticipating the 
Ferraris publication. In opening the case the respondent main- 
tained asfollows: The alleg-ed invention of the patents in suit is 
net addressed to the utilization of two-phased currents in a motor, 
but to an alleged new way of producing the necessary two out-of- 
phase currents; this spécifie way of producing two out-of -phase 
currents was old and well known in the art, and was old and well 
known as an équivalent of the method set out in the May 1, 1888, 
patents; ail the methods of producing two or more out-of-phase 
alternating currents set out in the Tesla patents were, in and of 
themselves, old and well known in the art as means and methods 
of producing such out-of-phase currents; and their laws and limi- 
tations had been known and set out in a way not even approxi- 
mated in accuracy or fulness in any of the Tesla patents. The re- 
spondent then further maintained that Dr. Kennelly, on pages 
207 and 209 of this record, explained the fact that the alleged 
invention in the patents in suit involved merely the substitution 
of one means of obtaining two-phase currents for another means, 
and that on pages 234 to 249, inclusive, he shows that thèse two 
means were old and well-known équivalents. Of course, ail this 
was with the purpose of maintaining that there was no invention 
in any view of the patents now in issue. It unavoidably concèdes, 
however, that, if thére were invention, it was of the fundamental 
and simple nature which we hâve described. It is true, as already 
said, that subsequently the respondent took a différent position ; 
but, as the one we hâve just explained was the one into which it 
naturally fell, we are safe in affirming, as we do, that the experts 
on eachiside, and the parties themselves, hâve accepted the inven- 
tion ii;i issue as we hâve stated it. 

When,under spécial circumstances like those referred to by 
Prof. Main, a particlilar practical application of a known principle 
proves to be of adVant^ge in the arts, and yet the thought of mak- 
ing it had not occurred to those expert therein, such application, 
at times, involves invention. This, within a somewhat narrow 
range, was shown by us in Watson v. Stevens, 51 Fed. 757, 2 C. C. 
A. 600, in Heap v. Tremont & Suffolk Mills, 82 Fed. 449, 27 C. C. 
A. 316, and in some other cases. More striking illustrations are 
found in Western Electric Company v. Larue, 139 U. S. 601, 11 Sup. 
Ct. 670, 35 L; Ed. 294; National Cash-Register Company v. Boston 
Company,a56 U. S. 502, 15 Sup. Ct. 434, 39 L. Ed. 511; DuBois 
V, Kirk, 158 U. S. 58,^15 Sup. Ct. 729, 39 L. Ed. 895; and many 
other décisions of the Suprême Court. Neither of thèse strikes 
the imagination, or demands a verdict in favor of inventive genius, 
to such an extent as does the application in the case at bar of elec- 
trical principles already philosophically known. 

The corollary of this proposition, which we will apply later, is 
that in cases of this character, where the originator has boldly 
struck out into a practical application, and stated it, though only 
in gênerai terms, he has, for the most part, made his conception 
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clear, even though the mechanical détails hâve not been expressed 
or thought out. The Téléphone Cases, 126 U. S. 1, 8 Sup. Ct. 778, 
31 L. Ed. 863, Therefore, Prof. Main was right in testifying to 
the effect that, if Tesla made clear his conception in a gênerai way, 
he made clear his invention, leaving the artisan skilled in electrical 
science to work out the practical détails required in applying what 
was previously within the bounds of philosophical knowledge. The 
importance of this last proposition will become more clear when 
we take up the testimony ofifered by the complainant to show that 
Tesla anticipated Ferraris. 

It must be admitted that Ferraris, in the publication of April 22, 
1888, disclosed alternating currents transformed by dérivation, so 
called, and also by induction. Tesla's conception was in this 
respect at least as broad as Ferraris's. Nevertheless, he proceeded 
in a singularly fragmentary way. As the resuit of an application 
iiled on May 15, 1888, which was subsequently divided, he secured 
two patents — one No. 511,915, issued on January 2, 1894, and one 
No. 555,190, issued on February 25, 1896. No. 511,915 we need 
not further trouble ourselves about. No. 555,190 claims the com- 
bination which represents the alleged invention of Tesla as prac- 
ticed by the method of induction. We may observe that, although 
both of thèse patents were applied for before the patents in suit, 
yet they issued after them, and it is not claimed that those in suit 
are invalidated by them. We hâve no occasion to erilarge on this 
proposition. There is no claim that the respondent uses the method 
by induction. On the other hand, it is conceded that, if it infringes, 
it is by the derivative method. Therefore, patent No. 555,190 comes 
in hère on the part of the complainant solely for establishing cer- 
tain dates to which we will hereafter refer, and on the part of the 
respondent as leading up to the proposition to which we will again 
refer, that Tesla's original conception was limited to the inductive 
method, and that his broadening out so as to cover the derivative 
method did not précède the filing of the application of May 15, 
1888. 

It may be plausibly maintained that the first claim of No. 511,- 
559 should be construed to cover Tesla's broad invention. The 
second claim covers only the method by dérivation. The self-in- 
duction spoken of in it means, of course, the peculiar results which 
come from inserting a coil in an electric conductor, in conséquence 
of the varions portions of the coil reacting on each other, and thus 
delaying the current without necessarily diminishing its ultimate 
force. No. 511,560 must be construed broadly to cover Tesla's en- 
tire conception, except that it is Umited by the word "connected" to 
the method by dérivation, or self-induction. We must refer to this 
topic again. 

The patents now in issue were sustained by Judge Thompson in 
the Circuit Court for the Southern District of Ohio in Westing- 
house Company v. Dayton Company, in an opinion passed down on 
February 6, 1901, reported in 106 Fed. 724. Judge Thompson was 
affirmed on appeal by the Circuit Court of Appeals for the Sixth 
Circuit, in an opinion passed down on November 15, 1902, and 
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fçportea In 118 Fed. 562, 55 C. C. A. 390. This opinion was ren- 
dered by Judges Lurton, Day, and Severens, ail judges of high 
repute. The relations of the Ferraris anticipation tp this décision 
we will explain further on. The patents were also sustained by 
Judge Lacombe in Westinghouse Company v. Catskill Company (C. 
C.) in an opinion passed down on August 22, 1901, and reported 
in 110 Fed. 377. This was reversed on appeal by the Circuit Court 
of Appeals by an opinion passed down on February 25, 1903, re- 
ported in 121 Fed. 831, 58 C. C. A- 167. This opinion was unani- 
mously concurred in by three judges, also of high réputation, Wal- 
lace, Townsend, and Coxe. It rested wholly on the Ferraris an- 
ticipation. The proofs are claimed to hâve been substantially the 
same as in the case at bar, but we will show hereafter that at least 
one very important fact was not formally in the case, and there- 
fore was not thoroughly considered. Afterwards, in the same circuit 
in the Western District of New York, in Westinghouse Company v. 
Mutual Life Insurance Company, by an opinion of February 9, 1904, 
reported in 129 Fed. 213, Judge Hazel reviewed the proofs which 
were before the Circuit Court of Appeals for the Second Circuit, 
in connection with the testimony of Tesla himself, reached a con- 
clusion overruling the Ferraris défense, and sustained the patents. 
In the Eastern District of Pennsylvania, in Westinghouse Com- 
pany V. Roberts, in an. opinion passed down on September 10, 
1903, reported in 1,25 Fed. 6, Judge Archbald reached the same con- 
clusion as reached by Judge Hazel. The proofs in behalf of the 
complaiijant had been strengthened by a référence to the interfér- 
ence proeeedings between Tesla and Ferraris, and, also, apparently, 
by the testimony bf Tesla. In the Northern District of Illinois, in 
Westinghouse Company v. The Electrical Appliance Company, by 
an opinion passed down, on- March 26, 1904, reported in 133 Fed. 
396, Judge Kohlsaat sustained the patents, following Judge Arch- 
bald and Judge Hazel. Judge Kohlsaat did not make clear what 
évidence he considered, and he merély said that the difficulty which 
the Circuit Court of Appeals for the Second Circuit found had been 
overcome. Also, in the Western District of Pennsylvania, in West- 
inghouse Company v. Jefïerson Company, by an opinion passed 
down on March 28, 1904, 128 Fed. 751, Judge Buffington stat- 
ed that infringement was conceded, and that the difîîculties 
which the Circuit Court of Appeals for the Second Circuit found 
had been sucçessfully met. He granted an ad intérim injunction. 

The resuit is that, as the décisions now stand, a Circuit Court to 
which an application might be made for an ad intérim injunction 
against an alleçed infringer of the patents now in issue would 
perhaps refuse it in ail the districts in the Second Circuit except 
the Western District of New York, but would grant it in the last- 
named district, and also in the Third, Sixth, and Seventh Circuits, 
while elsewhere the question would probably need to be litigated 
as litigated before us. On several occasions we hâve explained our 
disposition to follow the décisions of the Circuit Courts of Appeals 
in other circuits, recognizing them as carrying practically the same 
weight as our own. We hâve especially shown the propriety of this 
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with regard to décisions touching letters patent for inventions, in 
Beach v. Hobbs, 92 Fed. 146, 147, 34 C. C. A. 248, and Hatch Stor- 
age Battery Company v. Electric Company, 100 Fed. 975, 976, 
41 C. C. A. 133. The Suprême Court laid down a like practical 
rule in Hobbs v. Beach, 180 U. S. 383, 388, 389, 21 Sup. Ct. 409, 
45 L. Ed. 586. In the présent case, however, while the Circuit 
Court might well hâve felt constrained to follow the resuit in the 
Circuit Court of Appeals for the Second Circuit, the body of prior 
judicial décisions is of such an inharmonious character that we may 
well make an independent investigation, based on the évidence be- 
fore us. Yet, of course, our judicial foresight will not enable us 
to détermine whether by so doing we will clarify the condition or 
increase the confusion. 

Inasmuch, however, as we must examine the prior décisions to a 
certain extent in reaching whatever conclusions we may reach, it is 
necessary that we should point out the principles which should 
guide us in doing so. How are the cases to be brought together 
for this purpose? An answer based on necessary rules of procé- 
dure seems clear. It is essential that the facts brought out in 
the earlier litigation should be proved in the pending cause inde- 
pendently and according to the ordinary rules of évidence, and 
that thereupon the court in the pending cause should advise itself 
as best it may of what appeared to the courts making thé prior dé- 
cisions from the opinions rendered by them, or from an informai 
ascertainment otherwise of what was laid before them. As this 
ascertainment is merely to inform the conscience of the court in the 
pending cause, and to enable it to follow the Unes of reasoning and 
the conclusions of the tribunals rendering the earlier décisions, it 
involves only a gathering of the hîstory thereqf from any reliable 
source. This may be done by the informai production of the rec- 
ords in the earlier cases, as well as by a perusal of the opinions of 
the courts. The court in thç pending suit may accept the state- 
ments of counsel so far as they are not controverted, or, if contro- 
verted, so far as the court can, by informai methods, satisfy itself 
in regard thereto. In thèse ways we hâve discovered that the 
proofs on which the Circuit Court of Appeals for the Second Cir- 
cuit proceeded were substantially the same as those in the record 
before us, with the exceptions we will discuss, including the fact 
that the only référence by that court to the application of May 15, 
1888, was incidental. It is true that it twice referred to this appli- 
cation and Mr. Page's testimony concerning it; but we use the 
word "incidental" because neither the application nor the patent on 
which it issued was formally put in évidence, and apparently they 
were not pressed on the court so carefully as they hâve been on 
us. In one other respect the proofs essentially differ, and that is 
in the omission hère of the facts in regard to the relations of Tesla 
to the Mather Electrical Company, proved, as we understand by 
the testimony of a witness by the name of Anthony. The Circuit 
Court of Appeals for the Second Circuit evidently gave great 
weight to this testimony. It is not before us, and how it would 
hâve appeared after being tested a second time it is impossible to 



174 133 FEDERAL REPORTEE. 

estimate. Especially in view of the décisions of other courts to 
which we hâve referred, there is enough in the two facts : First, 
that the application oî May 15 was not under close considération 
by the Circuit Court of Appeals in the Second Circuit as we hâve 
been compelled to consider it; and, second, that we hâve not the 
proofs in regard to the Mather Electrical Company to compel us 
to give thîs case an independent investigation. 

We rnust next consider the nature and amount of the proofs 
which the complainant was required to give to meet the alleged 
Ferraris anticipation. Smith & Griggs v. Sprague, 123 U. S. 249, 
264, 8 Sup. Ct. 122, 31 L. Ed. 141, laid down the rule that where a 
prior use for more than two years is set up in défense, and where 
this défense is met onl}'- by an allégation that the prior use was 
not a public use in the sensé of the statute, proof on the part of the 
patentée in référence thereto "should be full, unequivocal and con- 
vincing." Sometimes the Suprême Court has used the expression 
"beyond reasonable doubt." In Clark Thread Company v. Willi- 
mantic Einen Company, 140 U. S. 481, 492, 11 Sup. Ct. 846, 35 L. 
Ed. 521, where the question was exactly that which we hâve be- 
fore us, namely, dating back the invention prior to a publication 
anterior to the application for the patent in suit, it was ruled that 
it was incumbent on the patentée to show to the satisfaction of 
the court that the invention had priority. The more forceful lan- 
guage has been uniformly applied by the Suprême Court wherever 
an alleged infringer undertook to prove by oral proofs prior public 
use or prior invention. Thus that court to that extent gives to a. 
patentée the practical benefit of the presumption arising from the 
grant of his patent. 

The more stringent expression is exceptional in civil cases, and, 
if applied to a patentée who must meet an alleged anticipation by 
publication, it would be a very hard one when many years hâve 
elapsed. Publication stands always, and proves itself. "Litera 
scripta manet." In case of a judicial issue made early after the 
granting of a patent, the patentée might hâve abundant oral proofs,. 
or proofs partly oral and partly by drawings and models, which 
would easily meet the alleged anticipation, but which would or- 
dinarily become clouded, or to a large extent lost, when the issue 
is made after many years. Therefore, when we touched on this- 
topic in Brooks v. Sacks, 81 Fed. ,403, 405, 26 C, C. A. 456, where 
there was a question, nevertheless, between two patentées, each 
of them haying the favorable presumption which arose from the 
grant of his patent, we said, at page 407, 81 Fed., page 460, 26 C. 
C. A., that the Complainant had corne far short of proving his 
prior right "as satisfactorily as reqiiired by the authorities." Even 
there we did not go any fùrther than to use that milder form of 
expression, and we do not think that we are now required to go 
beyond the expression in Clark Thread Company v. Willimantic 
Linen Cottipany, to the effeçt that the alleged anticipation must be 
met by pfôofs w;hich satisfy the court. 

In Brooks v. Sacks ■we made it évident that unsupported recollec- 
tion with référence to eveijts occurring many years prior would.. 
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ordinarily be regarded as insufficient for the purposes we are now 
considering. In the présent record, however, we hâve one fact 
of an indubitable character to which the testimony of one witness, 
Mr. Page, can be anchored beyond doubt so far as concerns one 
crucial date. We mean the patent issued on the application of 
May 15, 1888, to which we hâve already referred. 

The claim is made that we should reject the testimony ofïered bv 
the complainant on the issue of anticipation, on the ground that it 
was within its power to hâve strengthened it. Among other things 
in this direction, the omission to call Tesla is relied on; also the 
omission by Mr. Page to investigate and produce the account 
books of the légal partnership in which he was a member, bearing 
out certain entries on his diary to which we will refer; also the 
omission to prove by independent witnesses certain journeys and 
conférences testified to by Mr. Page as having occurred during the 
summer and early autumn of 1888, which journeys and conférences 
he said had relation to the préparation of the applications on which 
the patents in suit issued. The facts about thèse journeys and 
consultations, even if supported by definite independent proofs to 
a démonstration, would not affect the substance of Mr. Page's tes- 
timony, because they were brought out with référence to the delay 
which ensued between the alleged time when Tesla first explained 
his invention to Mr. Page, in April, 1888, and the date of the filing 
of the applications for the patents in suit, December 8, 1888. It is 
true that, if definitely proven in a hostile direction, they might im- 
pugn Mr. Page's veracity or gênerai accuracy of memory; but no 
real attempt of this nature has been made. It is not claimed any- 
where that Mr. Page does not stand at least as an honest witness, 
or that his memory is peculiar or exceptional one way or the other. 
The attack on the complainant's case in référence to the Ferraris 
publication does not truly rest on any peculiarity of this kind, but 
on the gênerai rules stated by us in Brooks v. Sacks. Thereforè 
the only weight which the delay in filing the applications for the 
patents in issue could carry in favor of the respondent, if any, 
would corne from the mère fact of delay. The expérimental state 
of the art at the time in question, and the légal questions involved 
in drawing spécifications and claims where the art is new, or pro- 
gressive, or complicated, would well account for the intervening 
period between April and December ; and in any view, and under 
any circumstances, impressions based on delays on the part of 
busy lawyers or of hard-pressed courts count for little against 
positive évidence. It is true that Mr. Page testifies that during 
the intervening period he was making investigations ; but this is 
easily reconciled with his positive statement that he fully under- 
stood the invention, because in the then existing state of the art, 
and the then supposed importance of, the patents, a careful solici- 
tor would hâve made every possible préparation for drawing thèse 
spécifications and claims. 

With référence to the apparent lack of supporting proofs on the 
part of the complainant to which we hâve referred, and which has 
been very much pressed against it, the position of the complainant 
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is a hard one. It îs stated by Mr. Page that he testified on an in- 
terférence in the Patent Office between Ferraris and Tesla. This 
must, of course, hâve been before the patents in suit issued, re- 
sulting favorably to them. It also appears, by the décisions of the 
varions courts with regard to Tesla's patents, that from the time 
of the issue of. the patents novf in suit, in December, 1893, until the 
décision of the Circuit Court of Appeals for the Second Circuit, 
according to the opinion passed down on February 25, 1903, a 
period of nearly 10 years, they had prevailed in whatever litigation 
they ha,d been subjected to. The very question of anticipation 
whiqh we are considering, submitted on proofs ail of which, so far 
as favorable to the complainant, are before us, was, after appar- 
ently a thorough and carefui examination, decided in favor of the 
complainant by Judge Lacombe; in the opinion passed down on 
August 22, 1901. Irie same défense was abandoned after proofs 
were taken in the case in the Sixth Circuit, which terminated in 
the opinion filed on November 5, 1902. It is true that the respond- 
ent says. the Ferraris publication was neither in issue nor in évi- 
dence in the Sixth Circuit. Judge L/acombe, however, says the 
évidence Tyas taken there, but that the point was not argued, 
thereby. implying that it was abandoned, as we hâve said. There- 
fore, under the circumstance of submitting the présent case to the 
Circuit Court at a date following litigation which had resulted 
favorably to the complainant, but preceding the adverse décision 
of the Circuit Court of Appeals for the Second Circuit, it is not 
singular that the coijiplainant was led to the belief that it might 
rest securely on the jproofs previously produced ; and it afïords no 
reasonable presumption against it that it did so rest, or that it did 
not strengthen its case in the way in which the respondeot claitns 
it might hâve done. 

Inasmuch as the respondent did not make spécifie and clear ob- 
jections at the time when it should hâve made them, if it intended 
to rely thereon, we give no weight to the gênerai objection inter- 
posed at the close of Mr. Page's testimony, in the following lan- 
guage: 

"Testîmony oljjected to, In whole and tn part, as Incompétent and Insuffl- 
eient on the Issue of prlority of Invention." 

In no view 6i the rules relating to objections with référence to 
testimony produced in fédéral courts can one so sweeping as this 
hâve efifect, unless it is apparent that the facts intended to be 
proved in whatever form produced, could hâve no weight. The 
reason for this will be illustrated as we examine the speciiic propo- 
sitions in regard to Mr. Page's^ testimony which are brought to 
our attention by the respondent,* and which this gênerai objection 
may posSibly hâve had somewhat in contemplation. One was as 
follows : We are pressed with the fact that instead of stating what 
Tesla said to him, or the substance of it, thus giving détails from 
which the court could draw its own inference whether or not Tes- 
la's exposition was a sufficient one, Mr. Page testiiîed as follows: 
"Mr. Tesla also described to me the plan of operating thèse mo- 
tors," etc. Again he testified: "Mr. Tesla thereupon disclosed to 
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me his scherae for operating the motors," etc. Undoubtedly, ac- 
cording to the rules of the common law with référence to the pro- 
duction of évidence, under which some are restless because they 
seem to them too strict, but which, nevertheless, are just because 
adapted to elucidate the facts, and to separate them from mère 
theory or spéculation, this method of testifying would not be ad- 
missible. Mr. Page should hâve been asked what Mr. Tesla said 
to him. If he could not remember that exactly, then what was the 
substance of what he said. Yet, if the respondent had desired to 
control the method of testifying according to those rules, it should 
hâve interposed spécifie objections at the proper times. 

So, also, with regard to a diary entry of April 18, 1888, testifîed 
to by Mr. Page as covering a charge for services in the matter of 
the invention in issue, thus absolutely preceding the Ferraris pub- 
lication. It is true that, according to the proper rules of testify- 
ing, he should hâve stated, so far as he could remember, the précise 
words that appeared on his diary, or, failing that, the substance of 
them. But, as no seasonable proper objection on this point was 
made by the respondent, it stands precisely as the testimony of 
Mr. Page concerning Tesla's disclosure. Under the circumstances 
we would do injustice, and would co-operate with the respondent 
in depriving the complainant of substantial rights by reason of its 
being lulled into this peculiar method of questioning of this impor- 
tant witness, unless we assume that, on an examination of him in 
accordance with the proper rules of educing évidence, the substance 
of his testimony would not hâve been changed. Of course, we 
cannot assume this. No substantial attempt was made to impugn 
Mr. Page on cross-examination or by contradictory proofs. There- 
fore, so far as he has testifîed positively, we must accept his évi- 
dence, notwithstanding the unsatisfactory form in which it ap- 
pears, subject only to the gênerai safeguards required in Brooks 
V. Sacks, 81 Fed. 403, 405, 406, 407, 26 C. C. A. 456, already stated. 
Consequently we hâve only two questions hère: Are there any 
such safeguards in the record? and did Tesla disclose such a con- 
ception as the rules of law require should be disclosed in order to 
anticipate the Ferraris publication? 

As to the first proposition, we hâve, as we hâve already said, the 
positive date fixed by the application of May 15, 1888. This not 
only proves what occurred on that spécifie day, but it carries with it 
ail the reasonable probabilities which give efïect to Mr. Page's évi- 
dence as to connected or related events. The patent applied for on 
May 15 leaves no doubt that, on or before that date, Mr. Page had 
been advised by Tesla f ully of the method by induction, and so fuUy 
as to meet any possible criticism. Of course, the respondent at 
once suggests that which naturally suggests itself to every one — 
the failure to include the entire conception. The fact that in that 
application nothing was said about the method by dérivation, or 
self-induction, créâtes an impression against Tesla. This impres- 
sion, however, is met by the positive testimony of Mr. Page that, 
when Tesla first described to him his scheme covered by the appli- 
cation of May 15, he also described the plan of operating motors 
133 F.— 12 
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which învolves the s^litting of a circuit into two branches of dif- 
férent electrical characters. This can mean nothing except the 
liiethod by dérivation, or self-induction. Therefore, as against this 
ad^^ei•se impression, and every adverse impression, so long as they 
rest on mère probabilitiés, we hâve the direct, uncontradicted testi- 
mony of Mr. Page, which should ordinarily prevail. The date of 
May 15 is estabhshed beyond doubt ; so that, under the circumstan- 
ces we hâve stated, we can reject neither the date nor the substance 
of what Was said. In other words, to use the language of the dé- 
cisions to which we hâve referred, and to describe the state of our 
own intellectual condition, we are satisfied, we may say beyond a 
reasonable doubt, that the whole substance of the entire subject- 
matter of the two patents in issue was disclosed by Tesla to Mr. 
Page as early at least as May 15, 1888. 

Mr. Page drew the application of that date; and, looking at ail 
the cirCùmstances, to any one cognizant of the préparation which 
a solicitor would naturally apply to that particular work, it would 
seem in accordance with the probabilitiés that the disclosure made 
by Teslà on which the application was based was a matter at 
least of Vveeks prior thereto. It might well be presumed of months. 
Therefore the rëasonablë probabilitiés support any statement by 
Mr. Page that this disclosure was made at least as early as the 
date he riames, April 18. Consequently, we hâve a date which he 
claims to fix by his diary, April 18, with the reasonable probabili- 
tiés in its favor. Agreeing, as we hâve shown that we must agrée, 
that Tesla disclosed to Mr. Page his entire invention at the same 
time he disclosed it so far as it related to the method by induction, 
it would be almost contrary to good sensé to maintain, against even 
the slightest degree of proof otherwise, that the disclosure by Tesla 
did not antedate the Ferraris publication, the gap being only 23 
days. Therefore, in view of the fact that we hâve a positive date, 
May 15, which cannot be controverted, and an alleged date, shown 
by Mr. Page's diary, of A.pril 18, which he directly connects with 
this particular topic, the presumptions are so strong in favor of a 
date at least as early as April 18 that, in the absence of any weighty 
contradiction, Mr. Page's statement in référence thereto must cer- 
tainly stand. 

We rhust also beaf in mind that Mr. Page's testimony is not 
properly Wîthin the spirit of the characterization which has been 
given it, to the effect that it related to events which occurred 12 
years befôr'e, aCcompânied with the statement that the only means 
which the ■Witness had for refreshing his recollection was a diary 
which had been lost. On the other hand, the witness testifîed that 
he refreshêd his recollection from his own évidence given on pre- 
vious occasions, the first of which was with the diary in his hand 
on thé itlterference in the Patent Office between' Ferraris and 
Tesla. That testirnony, according to the praCtice of the Patent 
Office, was carefully presérved, and might well hâve been accepted 
by Mr. Page at any subséquent date as stating correctly ail the 
facts as they stood in his memory when it was presumably clear 
in référence to them. Also he testified in the case decided by Judge 
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Thompson, heretofore referred to, and again in the case decided 
by Judge Lacombe. Therefore his évidence is subject to the ob- 
servation which we made in regard to the testimonv of Mr. Cox 
in Brooks v. Sacks, 81 Fed. 403, 406, 26 C. C. A. 456. As to that 
we said that as his account of the facts was continuous from the 
time he first saw the device in question, and as he had an interest 
in the matter from that time, his testimony would be very convin- 
cing, provided there was anything by which it could be ascertained 
from collatéral events that he had not confused the dates. This 
condition is met hère with référence to Mr. Page's testimony, as 
we hâve shown. 

In addition to ail the above, there is a certain atmosphère of 
probability in support of Tesla's invention which materially 
strengthens the complainant's case and supports it throughout. 
Hère was an invention which, if it was an invention, was of such a 
character that, notwithstanding the parties are at issue in regard 
to the extent of its practical value, it promised and accomplished 
great pecuniary advantage. Yet it must be conceded, as is appar- 
ent from the gênerai tone of the whole record, and from the way in 
which the case lias been developed before us, that the patent was 
long acquiesced in. It is also certain from the testimony in the 
case that an interférence was declared between Ferraris and Tesla, 
and decided in favor of the latter. While, of course, such décisions 
are not formally operative as between other parties, as we hâve 
shown in Wilson v. Consolidated Store Service Company, 88 Fed. 
286, 31 C. C. A. 533, especially when, as in the présent case, courts 
are not advised what the nature of the contest was, or even whether 
it was a real one, yet such issues, when determined, necessarily 
contribute, with other adjudications, to make up the body of ex- 
pert and légal opinion which goes to show that the patent has 
been approved or acquiesced in by those who understand its rela- 
tions to the art. Although such gênerai judgment cannot be meas- 
ured by the law, yet it must be conceded that it has its weight, 
especially with regard to the state of the art at a period some years 
remote. In some cases, after a long lapse of time, it is the most 
reliable test in référence thereto ; and, in any event, it affords ma- 
terial support to the patentée on issues of fact of the kind at bar, 
relating to occurrences as to which so many years hâve gone by. 
In the présent case there is sufïicient of this to balance ail the 
mère probabilities in favor of respondent to which we hâve re- 
ferred, and to give support to the évidence of Mr. Page ; so that, 
taken ail in ail, we are secure in accepting the latter as stating the 
substantial truth of the situation. 

The respondent insists that, conceding that Mr. Page is correct 
in his dates, and that Tesla disclosed to him ail he says he dis- 
closed, yet it was not a sufficient disclosure under the rules of law. 
The opinion of the Circuit Court of Appeals in the Second Circuit 
seems to tend in the same direction, although, from the standpoint 
of that court, it was not necessary that it should carefully consider 
this proposition. We hâve made no référence to Mr. Brown's testi- 
mony because, under the rules of Brooks v. Sacks, and in view of 
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some statements which Mr. Page says Tesla made to him, it may 
be that Mr. Brown did mistake the dates. But, referring both to 
Mr. Brown's testimony and Mr. Page's, the respondent claims, in 
efîect, that Tesla's disclosure was unavailing unless made so con- 
crète and spécifie, and with such particularity in détail, that it might 
be studied and understood, and, if desired, reproduced and tested. 
The respondent, also, observes that Tesla did not describe any spé- 
cifie structure or spécifie resuit, and did not négative very clearly 
that he had got beyond a wholly expérimental stage. The lan- 
guage of the Circuit Court of Appeals for the Second Circuit is 
substantially to the same efîect, namely, that ail which Mr. Page 
learned from Tesla was the gênerai features of the invention in- 
volved at bar. It meets ail this to a démonstration to say, in view 
of the nature of the Ferraris publication, that his disclosure also 
was académie if Tesla's was. But the nature of Tesla's broad in- 
vention, as we hâve explained, to the efîect that it consisted in the 
conception of making practical vise of a single current, and that the 
rest conCerned merely wOrking that out by well-known and équiva- 
lent methods, was such that when he disclosed that conception he 
made a complète disclosure. Moreover, we hâve shown that, in 
the way in v(fhich the respondent was satisfied to leave Page's 
testimony, we must accept his statement on this topic exactly as he 
made it. This was to the effect that Tesla described to him, and 
that he understood fully ifrom his description, the practical and es- 
sential features of the invention involved in the patents in suit, and 
that Tesla àléo described to him the particular method of operating 
motors by dérivation. 

A broader view rnigh't be taken of this topic. tJndoubtedly, the 
application filed on May 15, 1888, to which we hâve fully referred, 
clearly made known Tesla's single circuit operated by the method 
of induction. It is almôSt iticredible that Mr. Page could hâve pre- 
pared this application without a disclosure necessary therefor hav- 
ing been riiadé to him seVeral weeks before it was filed, and, there- 
fore, as vi^è hâve Saidî' â!fndst against common sensé to dispute a 
date not eaflier than AprillS. So far the path seems entirely clear. 
Both parties, as we haye: shown, hâve sfated emphatically that the 
method by induction and the method by dérivation, or self-induc- 
tion, were at that time well-known équivalents. If 'Tesla had rest- 
ed on thte patent issufed on the application of May 15, it would 
seem, theréfërè, âccordin^ to well-known rules, that the respondent 
would inffinge by using the method by dérivation, or self-induc- 
tion. If, therefore, the patents in suit had not been taken out, the 
défenses of anticipation and noninfringement, so far as infringe- 
rnent relates tb the method by dérivation, would fail. In view, how- 
ever, of the fragmentary method of taking out the Tesla patents to 
which we hâve referred, and in view of the possibility that Tesla 
and his assignées may thus hâve estopped themselves from adopt- 
ing this siriijplè Une of maintaining their positions, we hâve felt it 
safer to eJiarnine Page's testimony as we hâve, and to state our 
conclusions therefrpm. In either view, we must express ourselves 
entirely satiSfied that whatever was disclosed by the patents in 
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suit covers patentable invention and anticipated Ferraris. This 
leaves us only the question of infring-ement. 

It was stated at ba:r that the original infringing machine was 
manufacturée under a patent to Otto Titus Blathy, No. 423,210, 
issued on March 11, 1890, and that it is marked as manufacturée! 
under that patent, and was made in accordance therewith. It is 
therefore safe to refer to that patent for a statement of its sub- 
stantial éléments and operative principles. It is entitled "Electric 
Meter for Alternating Currents." Subject to the single topic which 
we will discuss hereafter, it does not seem to be denied that the re- 
spondent uses what distinguishes the patents in suit from the Tesla 
polyphasé patents issued on May 1, 1888. The proposition of the 
défense seems to be that the patents in suit involve a combination 
with the motors described in the earlier patents. It seems imprac- 
ticable for the respondent to take any other position. The spécifi- 
cation of the Blathy patent describes his invention as foUows : 

"TWs meter, essentlally, conslsts of a metalUc rotating body (such as a 
disk or cylinder, for instance) whlch Is acted upon by two magnetic fields or 
two groups of fields dlsplaced In phase from one another. The said displace- 
ment of phases results from the fact that a fleld or one group of fields is pro- 
duced by the main current, while the other fleld or group of fields is excited 
by a coil of great self-induction shunted from those points of the circuit be- 
tween whlch the energy consumed is to be measured." 

Compare this with the claim of patent No. 511,560, in suit, al- 
ready quoted by us, as follows: 

"(1) The combination with a source of alternating currents, and a circuit 
from the same, of a motor having independent energizing circuits connected 
with sald circuit, and means for rendering the magnetic effects due to said 
energizing circuits of différent phase, and an armature withln the influence 
of sald energizing circuits." 

Inasmuch as the extract we hâve made from the Blathy patent 
shows the method by self-induction, admittedly the équivalent of 
that by dérivation, and inasmuch as, in view of the word "con- 
nected" in the claim quoted from patent No. 511,560, the latter may 
well be held to be limited to the same method, as we hâve already 
said, that claim and our extract from Blathy literally read into 
each other if a motor is supplied to the latter. This is donc by 
Blathy's claims, each of which contain the élément of a counting 
apparatus operated by the rotating body described by him. 

But a distinction is attempted between Blathy and the infringing 
device in accordance with what further appears in his spécification, 
following what we hâve already quoted, thus : 

"The magnetic flelds, however, do not cross one another withln the solld 
of révolution, as In the well-known arrangement of Ferraris, but pass the 
différent parts of the same Independent from one another." 

In view of the fact of the parallelism between the description of 
the Blathy invention shown by the extract which we iîrst made 
from his spécification, and of the further fact that the respondent 
attempts no distinction except in the direction thus afterwards 
particularized, it becomes necessary for the respondent, in order 
to escape the charge of infringement so far as this topic is con- 
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cemed, to maintain two propositions: First, that the so-called 
Tesla motors are necessarily involved in the patents of May 1. 
1888; and, second, that the invention covered by the patents in 
suit, as expressed in the claims of those patents, make such Tesla 
motors an essential élément. If the respondent fails to maintain 
either one of thèse propositions, it is apparent that the défense of 
infringement, so far as this topic is concerned, fails. 

The first patent of the séries to which those now in stiit relate 
is No. 555,190, issued to Tesla on the application fîled on May 15, 
1888, to which we hâve several times referred. It is sufficient as to- 
that to say that, while possibly the words "as set forth" in each 
claim might be construed to refer to the varions drawings which 
exhibit the Tesla motors, yet this is not a just construction in view 
of the breath of the conception shown in that part of the spécifica- 
tion wherëin Tesla stated that he was "the first to produce any 
kind of a motor adapted to be operated by alternating currents, 
and characterized by any arrangement of independent circuits 
brought into inductive relation so as to produce a rotary efl^ort or 
efïect, due to the conjoint action of alternating currents," "and this 
without référence to the spécifie character or arrangement of the 
currents in the motor." Clearly, this phraseology has no relation 
to any particular form of motor. The words "as set forth" in the 
claims may grammatically refer to anything which précèdes them. 
Therefore, in view bi the just and libéral rules of construction stat- 
ed in Reece Button-Hole Co. v. Globe Button-Hole Co., 61 Fed. 
958, 10 Ci C. A. 194, they should not be held as restrictive, or as 
limiting anything in the claims, so as to render ineffectuai any part 
of the conception involved in the portion of the spécification which 
we hâve quoted. 

Coming now more particularly to the patents now in issue, the 
first claim of No. 511,560 contains in its letter no référence to any 
particular nibtor, and thus the letter of the claim corresponds with 
the sensé of the invention. Tesla was the first to use for practical 
purposes, with référence to any kind of a motor, what is called in 
this case the "spHt-phase," or a single current from the generator 
producing two energizing currents on the methods of dérivation or 
induction. This novel feature is, of course, equally applicable to 
Baily or Blathy, or to any other person using two enereizing alter- 
nating circuits, without regard to the peculiarity of the motor in 
other respects; and we repeat that the sensé of the invention is 
equally broad. It is true the spécification mentions Tesla's Sys- 
tem of electrical power transmission, but it contains no expression 
which would justify any court in limiting the clear language of this 
claim, fully capable of supporting itself, except so far as it uses the 
word "connected," which may well limit it to the method by dériva- 
tion, as we havè already said. Therefore, in order to maintain 
the proposition that the invention as set forth in claim 1 of this 
patent is as broad as the natural sensé of the language déclares it 
to be, it is not even necessary to refer to the just rules of construc- 
tion given in Reece Button-Hole Co. v. Globe Button-Hole Co., ubi 
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supra. It is asking altogether too much of a court of law to de- 
mand of it that it should inject into this daim words which it does 
not contain for the purpose of limiting it as the respondent seeks 
to do. 

An elaborate discussion of the patents issued to Tesla on May 1, 
1888, is not necessary. It is necessary to examine tliem, but only 
so far as they show the state of the art ; and in this respect, for the 
purposes of the patents in suit, the Baily publication and ail the 
other références of the respondent are equally a part of the state 
of the art at the time those patents originated. We are to consider 
the invention in issue at bar as though it were made by some- 
body other than Tesla, having knowledge of the state of the art in 
référence to putting into a motor currents of différent phases. The 
complainant delines it with sufficient accuracy for ail présent pur- 
poses when it maintains thus : 

"This invention, stated in its simplest form, was based upon the conception 
that, instead o( employing two indépendant sources of current and two trans- 
mission circuits between such source and the motor, one might employ but 
a single source, and a single circuit leading to the motor ; at the latter, divlde 
the circuit into two paths, and, by artiflcial means, retard the current in 
one of those paths to a greater extent than the other." "No useful appli- 
cation of the principle of artificially retarding alternating currents had ever 
been proposed until Tesla conceived the possibility of operating a two-phased 
motor from a single circuit, turned the principle to a useful account, and 
demonstrated that the retardation, so fatal to the successful opération of the 
ordinary alternating current Systems, was the keystone of success in a great 
engineering problem." 

It is not necessary for us to discuss whether what Tesla applied his 
inventive ability to was a "great engineering problem," as described 
by the plaintif? ; but it was a problem practically unsolved in the then 
state of the art, and of such a character that its solution was certainly 
a useful one. Therefore the invention, according to settled rules, is 
to be protected to its fullest extent unless something of a positive char- 
acter, either in the patent itself or elsewhere, prevents. It is true that 
Tesla's spécification indicates strongly that he probably had not in mind 
the application of his invention to any motors except his own. Possi- 
bly he valued no other two-phased alternating current motors, or he 
conceived that there were no others, so that naturally the practical ap- 
plication which he had in mind was limited accordingly. ÎS'cvertheless 
he is entitled to the advantage of the well-settled rule by virtue of which 
an inventer who has patented his invention is entitled to ail the uses to 
which it may be applied of the class to which he himself practically 
applied it. Therefore we do not perceive how, on any rule relating 
to the fundamental nature of inventive conceptions, or to the construc- 
tion and effect to be'given to spécifications and claims in patents for 
invention, it can be held that the respondent can escape, for any reason 
we are now discussing, the charge of infringement. 

Our observations so far haVe been more particularly with référence 
to the phraseology of the only claim of patent No. 511,560 in issue. 
The claims of patent No. 511,559, so far as the topic we are discussing 
is concerned, are as broad as the single claim of patent No. 511,560. 
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Itis true they contaîn the words "as herein set forth," which are not 
fpund in the other patent ; but thèse words connect directly with the 
wbrds "independent energizing circuits," and they do not necessarily 
relate, either grammatically or by any reasonable demands of the rules 
of construction, to any particular description of motors. Therefore, 
within the rtlles stated in Reece Button-Hole Co. v. Globe Button-Hole 
Co., ubi supra, by virtue of which ail expressions in spécifications or 
daims are to be held to sustain the actual invention so far as they can 
reasonably be so construed, this one does not stand in the wa}' of our 
giving, so far as the topic we are discussing is concerned, as broad a 
constructibn to patent No. 511,559 as to the claim of patent No. 511,- 
560 in issue. 

The difïiculty which presses itself upon us on the question of in- 
fringement grows out of the fact that the amount of power used by the 
respondent is approximately what is described by it as negligible ; that 
is, very minute. Nevertheless it is power developed, as set out by 
Blathy's claims, by "a metallic rotatin^ body," and transmitted to a 
"suitable coiihfing apparatus, operated" by the same rotating body. If 
the deviçe stôpped with "a metallic rotating body," and some method 
other than a counting machine operated by it was used for determining 
the number of its révolutions, we might not be able to charge the re- 
spondent With infringing. We might then well apply the proposition 
of the respondent that a mère meter is in a différent art f rom a motor ; 
but, as it does not stop there, we must look further. 

The Tesla invention in issue, as already explained by us, dérives its 
right to récognition from the fact that it was applied to the production 
of power. In that respect it falls within the limited class referred to 
or described by us in Davey Co. v. Isaac Prouty & Co., 107 Fed. 505, 
509, 510, 511, 46 C. C, A, 439. The adaptation of the tortional spring 
which laid the basis of Western Electric Company v. Larue, 139 U. S. 
601, 11 Sup, et. 670, 35 L. Ed. 294, was a marked instance of this 
class of cases. The ingenuity of Tesla was displayed in the conception 
of an adaptation to a particular use, and any adaptation which did not 
involve that conception could hardly infringe. Therefore, as it may 
well be that, if the counting œechanism was of a kind not operated by 
the "metallic rotating body," we should not be compelled to find in- 
fringement, we hesitate in view of the minute amount of energy exerted. 
But Blathy did not merely reproduce the académie experiments which 
must bave preceded Tesla. While Tesla uses the word "power," he 
makes no maximum nor minimum ; and it is entirely conceivable that 
for certain fine work, or work of a peculiar character, the minimum 
may be of the utmost value. Therefore we are unable to make any dis- 
tinction on this account. 

Probably we ought to refer to what is spoken of by the parties as 
Baily and Deprez, We apprehend that Deprez is disclosed by what 
is known as "Deprez French Patent of 1879," and that Baily is rep- 
resented by the article in the Philosophical Magazine of October, 1879. 
Thèse are each relied on by the respondent. Baily was seeking simply 
a revolving disk, and not looking beyond that. He did not attempt to 
transmit that electrical power which, as we hâve shown, was the souI 
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of Tesla's invention, and which we hâve also shown is involved in the 
infringing device, although perhaps to a minimum. It is apparent, 
also, that Baily did not concern himself about alternating currents as 
such, and it is not at ail clear that he proposed to make use of them 
at ail. Deprez, on the other hand, made commutators necessary élé- 
ments in his device, which essentially distinguishes him from both the 
complainant and respondent, and lays him eut of the case without the 
necessity of further discussion. 

Possibly, relating to some other infringers than those at bar, we 
might be compelled to détermine more positively than we hâve the con- 
struction of some of the claims which are put in issue hère pertaining 
to the two patents in suit. For the présent case, however, any further 
investigation or discussion relating to them would be purely académie 
-and of no practical importance. The infringement by the respondent 
relates entirely to the method by dérivation, or self-induction, which, 
for présent purposes, are the same; and, so far as that is concerned, 
it can make no possible différence as to practical results whether the 
injunction and accounting relate to ail the claims in issue or only to 
one or two of them. Therefore, in view of the construction which we 
are now inclined to give the claims, as already stated, we hold that the 
relief granted should relate to ail. 

We wish to call attention to the fact that at varions points the re- 
spondent has referred to the affidavits filed in connection with the mo- 
tion to the Circuit Court to reopen the case, as though they were ad- 
verse to the complainant, and especially as though contradicting, in 
one important particular, the testimony of Mr. Page. On the other 
hand, at some points, the complainant has undertaken to strengthen its 
case by référence to the same affidavits. We reject ail thèse, and open 
the record only so far as it is properly before us. To do otherwise 
would be to enter on a field which has not been explored by the parties 
according to proper rules of procédure. 

The decree of the Circuit Court is reversed; the case is remanded 
to that court, with instructions to enter a decree in favor of the com- 
plainant for an injunction and an accounting, and to take such further 
proceedings as may be required not inconsistent with this opinion ; and 
the appellant recovers the costs of this appeal. 
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BOWLINQ GRBEN trust CO. V. VIRGINIA PASSENGER & POWER CO. 
et aL JOHN A. ROBBLINGS SONS CO. v. SAME. 

CENTRAL TRUST CO. v. SAME. 

(Circuit Court, E. D. Virginia. October 11, 1904.) 

1. Receiivebs — Objections to Appôintment — Relationship to Parties in 
Inteeest. 

Where the appôintment of a person as one of the recelvers for a raihvay 
corporation In foreclosure sults is àsked by the trustées In the several 
mortgages affectlng the property and by other eredltors, and favored by 
practieally ail of the parties in interest, and Is opposed by only a small 
minority of the bondholders, who make no charge against his Integrity 
or abllity, and he Is speclally fltted for the position by reason of his 
famllîarlty wlth the property and Its opération, the appôintment will not 
be refused because of his relatlonship to certain of the large stoekholders 
and bondholders, nor beoause of his prior connection with the défendant 
Company as an offlcer and director. 

In Equity. Suits for foreclosure of mortgages and liens. On ap- 
plication to make appôintment of temporary receivers permanent. 

Goodwin, Thompson & Vanderpoel, Munford, Hunton, Williams & 
Anderson, Christian & Christian, Butler, Nottman, Joline & Mynderse, 
Leake & Carter, Davis & Davis, Alexander Hamilton, William B. 
Mcllwaine, and L. L. Lewis, for several complainants and petitioners. 

Miles M. Martin, for défendant companies. 

WADDILL/, District Judge. The question raised as to the pro- 
priety of making permanent the appôintment of William Northrop, 
one of the temporary receivers heretofore appointed herein, has been 
duly considered by the court, and the conclusion reached is, under the 
facts and circumstances of this case, taking into account the manner of 
his sélection and in which he has discharged his duty since the appôint- 
ment, hisadmitted eligibility from the standpoint of character, qualifica- 
tion, and expérience for the discharge of the difficult duties in hand, 
that he should not be displaced, and another person named in his stead ; 
but, on the contrary, he should be made a permanent receiver along with 
his co-receiver, Henry T. Wickham, The objections made to Mr. 
Northrop in no manner afifect his character as a man. On the contrary, 
it is admitted, and the proofs abundantly show, his thorough integrity, 
his high order of intelligence, and his entire familiarity with the duties 
required to be performed. But it is said that because of his relation- 
ship to two of the parties in interest (Frank J. Gould and Miss Helen 
Miller Gould), and his connection with the company as a director (its 
assistant secretary and assistant treasurer), and because of his acts as an 
officer of the company in référence to a particular transaction affecting 
a portion of its property, and also his conduct as trustée respecting an- 
other interest therein, he should not be placed in the position of 
receiver, and that he would not be an impartial receiver in dealing with 
the affairs of the company. Generally, it may be said that there is no 
claim that the financial embarrassments of the company in an)' way 
arose as a resuit of anything that Mr. Northrop did, or that was done 
after his advent into the business of the company. On the contrary, 
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■upon his coming in, and through the instrumentality of those who caused 
him to be connected with the company, large pecuniary assistance was 
rendered the company, by reason whereof its financial disaster was for 
a considérable time averted. The familiarity with the company's affairs 
acquired by him during this period, and the expérience thus gained in 
the opération and management of the several properties under the con- 
trol of the court, tend rather to strengtheh the reason for his appoint- 
ment than otherwise. So far as the two spécifie objections above urged 
against him in the management of the company's affairs and the dis- 
charge of his duty as trustée are concerned, it is admitted that as to 
those he was guilty of no moral turpitude, and that in what he did, 
however imprudent or unwise it may hâve been, there was no fraud or 
wrong intended. An investigation of those transactions quite clearly 
demonstrates that the utmost good faith prevailed in what was donc, 
not only on the part of the said Northrop, but the other parties partici- 
pating therein; and that, in so far as he acted as an ofhcer of the 
company, what was donc was the joint work of the entire directory of 
the company, and their judgment as to the proper course to be pursued 
in référence to a business transaction of the company in an emergency 
in which it was then placed. In so far as the charge of relationship 
to two of the parties in the litigation is concerned, that of itself should 
not suffice to sustain the objections, particularly where the request for 
appointment cornes from practically every person in interest, save a 
comparatively small number of bond and stock holders, some of whom 
are particularly hostile to the interest of those in the company to 
whom Mr. Northrop is related. The sélection was originally made up- 
on the request of the trustée in the consolidated mortgage of $15,000,- 
000, coyering the entire property of the défendant company, and ac- 
quiesced in by the company itself. In a word, the trustée, speaking 
for ail the bondholders of that issue, and the défendant company, speak- 
ing for its stockholders, asked the appointment; and now, in addition 
to those originally making the request, the trustées in the several under- 
lying mortgages on the différent properties included in the consolida- 
tion, with the single exception of the trustée in the second mortgage on 
part of the property covered by a $3,000,000 first lien, join in the re- 
quest for the appointment of Mr. Northrop, and the trustée in the sec- 
ond mortgage referred to raises no objection thereto. The trustée 
in the $3,000,000 mortgage referred to has filed its bill in this court 
seeking to foreclose its mortgage, and in that proceeding makes the re- 
quest for such reappointment ; and the trustées in the several other un- 
derlying mortgages, before having formally intervened, hâve appeared 
in thèse causes already instituted, and joined in the request. In addi- 
tion thereto, numerous creditors of the company, unsecured, and those 
who hâve filed supply liens for large amounts, also join in the request ; 
making it thus to appear that Mr. Northrop is the choice practically of 
ail the parties in interest, save the small number of bondholders and 
stockholders hereinbefore referred to. The court would be glad to sé- 
lect some person entirely agreeable to every single interest in the com- 
pany, but this is next to impossible, and, the secured as well as the 
unsecured creditors by overwhelming voice having asked the rétention 
of Mr. Northrop as the person in every way best suited to subserve their 
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interestîi and to dîscharge the duties of an office of this court, to whîch 
he has been appointed, the court does net feel inclined in any event to 
substitute its judgment for theirs, and sélect another person ; particular- 
ly in view of the fact that in selecting the other receiver a person of its 
own choice was named, without conférence with or request of any 
party in interest, and to whom no objection has been made. To décline 
to appoint IVfr. Northrop under the circumstances would practically be 
to deny to the parties interested any voice in the sélection of a receiver. 
The appointment, therefore, of Mr. Northrop, and also of his co-re- 
ceiver, Henry T. Wickham, will be made permanent. 



WAT V. NEW JERSEY STEAMBOAT CO. 

(District Court, S. D. New York. November 4, 1904.) 

1. CoMMBECE— Tonnage Dtjties— Constihitionai-itt of State Statute. 

LawB N. Y. 1897, p. 701, c. 592, § 63, wliich provides that "the master, 
O'ïynçr, or consignée of every steamboat or vessel enterlng the port of Al- 
banVor lôading, unloadlng or making fast to any wharf thereln, shall, 
witfiln forty-eight hours after the arrivai thereof, pay to the harbor mas- 
ter for hls services the sum of one and one-half cents per ton par annum, 
whleh shall be computed upon the registered tonnage of sueh steamboat or 
vessel," Is vold as Imposlng a tonnage tax, In violation of article 1, § 10, of 
the Constitution of the United States. 

In Adfniralty. Action by harbor master to recover statutory fées. 

Hylarid & Zabriskie, for libellant. 

Wing, Putnam & Burlingham, for respondent 

ADAMS, District Judge. This action was brought by Edward P. 
Way, Harbor Master of the Port of Albany, N. Y., against the New 
Jersey Steamboat Company, owner of the steamboats Dean Richmond, 
Adirondack, C. W. Morse and the barge True American to recover 
double his statutory fées as provided for by chapter 693, p, 700, of the 
Laws of New York of 1897, which provides : 

"§ 61. Pqwers and duties. — Such harbor master shall regulate and station 
ail steamboats, vessels, wharves and plers within such port and remove 
Such steamboats and vessels as are not employed in receiving and dischar- 
ging their rargbes and prevent them from obstnictlng for an unreasonable 
tlme the passage or entrance Into the basin of the clty of Albany. He may 
détermine bow far and In what Instances masters havlng charge of steam- 
boats or vessels should aecommodate each other In their respective situa- 
tions, and may, if no one has charge of the same, remove any steamboat or 
vessel lylng wltljln such port, at the expense of the master or owner thereof. 
If any master or person havlng control of any vessel within the llmits of 
such port shall nçglect or refuse to obey the directions of sueh harbor master 
in any matters within his aùthority, or If any person shall reslst or oppose 
him In the exécution of hls duties, he shall forfeit to the clty of Albany the 
sum of fifty douars for every' such neglect or refusai or for any sueh résist- 
ance or opposition, and ail money so collected shaïl be applied to the sup- 
port of the poor of said clty and county. 

.§ 63. Feés.— -The master, owner or consignée of every steamboat or vessel 
enterlng the port of Albany or loading, unloadlng or making fast to any 
wharf thereln, shall, within forty-eIght hours after the arrivai thereof, pay 
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to the harbor master for his services the sum of pne and one-half cents per 
ton per annum, whlch shall be computed from the registered tonnage of 
such steamboat or vessel. If such fee is not paid within such time and after 
due demand, the master, owner or consignée, upon whom such demand Is 
made, shall pay double the amount of such fées to be sued for and recovered, 
together with eosts by the harbor master. The harbor master may employ 
assistance to collect such fées, and in case of hls slckness, Inabillty or ab- 
sence, he may, by and with the assent of the mayor of the city of Albany, 
appoint some proper person to act in his stead and perform the dutles of 
his office during such siekness, inability or absence. Thls section shall not 
apply to beats navigating the state canals whlch enter tide water for the 
purpose of being towed out of such port, unless receiving or discharging car- 
goes, or portions thereof, in tide water within the llmits of such port, or 
unless navigating the canals of prlvate companles or corporations." 

The libel allèges: 

"Second: — That before and at the tlmes herelnafter mentioned, your libel- 
lant was and is now the duly appointed Harbor Master for the Port of Al- 
bany In the State of New York as provided for by the laws of the State of 
New York, to-wit, Laws of 1897 (page 700), chapter 592, § 60, which Port 
comprehends within its limits ail that portion of the Hudson River situate 
in front of the elty of Albany, and extending northerly two miles above and 
southerly two miles below the boundaries of such clty, together with ail the 
wharves, slips and baslns connected with such river within the above de- 
scrlbed tide water limlts. 

Thlrd: — That the respondent Is now and at the times herelnafter men- 
tioned was a forelgn corporation duly organized and exlsting under and 
by virtue of the Laws of the State of New Jersey having an office for the 
regtilar transaction of business in the Borough of Manhattan, New York Clty. 
N. Y., and was and is the owner as your libellant is informed and believes of 
the followlng vessels : • 

Steamboats Dean Rlchmond, Adlrondack, C. W. Morse and the barge True 
American. 

Fourth: — That sald steamboats 'Dean Rlchmond,' 'Adlrondack' and 'C. W. 
Morse' ply regularly during the summer season between the ports of Albany 
and New York in the State o( New York and that sald steamboats 'Dean 
Richmond' and 'Adlrondack' frequently within the year 1903 and sald steam- 
boats 'Dean Richmond,' 'Adlrondack' and 'C. W. Morse,' together with the sald 
barge 'True American' frequently within the year 1904 entered the Port of 
Albany, N. Y., loadlng, unloading and maklng fast to a wharf or wharves 
therein. 

Flfth :— That by section 61 of the statute above referred to the powers and 
dutles of your libellant as such Harbor Master are deflned and descrlbed a* 
f ollows : 

'Such Harbor Master shall regulate and station ail steamboats, vessels, 
wharves and plers within such port and remove such steamboats and vessels 
as are not employed in receiving and discharging their cargoes and prevent 
them from obstructing for an unreasonable time the passage or entrance 
into the basln of the clty of Albany. He may détermine how far and in 
what Instances masters having charge of steamboats or vessels should ac- 
commodate each other in their respective situations, and may, If no one has 
charge of the same, remove any steamboat or vessel lying within such port, 
at the expense of the master or owner thereof.' 

Sixth: — ^That during the years 1903 and 1904 and up to the date hereof 
your libellant has exerclsed and performed ail the powers and dutles named 
in said statute above cited in the Port of Albany with référence to such 
steamboats, vessels, wharves and plers within such port. 

Seventh : — That by section 63 of said act it is provided as foUows : 
'The master, owner or consignée of every steamboat or vessel entering the 
port of Albany or loadlng, unloading or making fast to any wharf therein, 
shall, within forty-eight hours after the arrivai thereof, pay to the Harbor 



190 183 FEDERAL EEPOKïEB. 

Master foi Ms services the stim Of one and one-half cents per ton per annum, 
whJch Bhall bë computed from the registered tonnafei of such steamboat or 
vessel. If such fée is not paid withln such tlme and after due demand, the 
master, owner ci' consignée, upon whom such demand Is made, shall pay 
double the amotmt of such fées to be sued for and recovered, together with 
costs by the Harbor Master.' 

And that by reason of the prémices, and of said aet your libellant became and 
now is entitled to receive and céllect from the respondent as its share, part 
■or portion of the compensation for such services of your libellant, the sum 
of 1% cents per ton per annum upon the registered tonnage of each of said 
steamboats or vessels. 

Eighth ;— That the registered tonnage of such vessels are as your libellant 
îs Informed and believes as follows : 

Steamboat 'Dean Rlchmond' 2322 ; steamboat 'Adlrondaek' 2848 ; steamboat 
'C. W. Morse' 2800 ; barge 'True American' 150, thus making the compensation 
to your libellant for such services as follows : 
Séason 1903 : 

For the steamboat 'Dean Rlchmond' $34.83 

" " " 'Adlrondaek' 42.72 

Season 1904 : 

For the steamboat 'Dean Rlchmond' 34.83 

" " " 'Adlrondaek' 42.72 

" " " 'C. W. Morse' 42.00 

" " barge 'True American' ,. .. 2.25 

$199.85 
Nlnth r^That said respondent did not withln 48 hours after the arrivai 
of said vessels or any one of thèm, or at any other tlme, pay your libellant for 
hls said services, the said sum or sums aboyé named or any part thereof, and 
that prier to the commencement of this action paj'ment of said sum of 
$199.35 was duly demanded on the part of the libellant from the respondent 
and by the latter refused, and that by reason of the promises the respondent 
became liable to pay double theamount of such fées, to wit, the sum of 
$398.70, which sum your libellant is now entitled to sue for and recover, 
together with the costs of this suit according to the statutes in such case 
made and provlded and as above set forth. 

Tenth :— That demands bave been made upon the respondent on the part 
of your libellant, for said damages and claim, and payment thereof has been 
refused." , 

The respondent excepta to the libel upon the ground that it does not 
state facts suiïîcient to constituté a cause of action because this court 
is without jurisdiction in the premises. It urg'es that the Act is un- 
constitutional and that the libellant does not state a cause of action 
showing the maritime services necessary to invoke the powers of this 
court. 

The contention in the first respect is that the law which is sought to 
be enf orced is in contravention of article 1, § , JO, of the Fédéral Consti- 
tution which provides : 

"Art 1, § 10. 'No State shall without the consent of Congress, lay any im- 
posts or dutles on imports or exports, except what may be absolutely neces- 
sary for executing its Inspection laws, and the net produce of ail dutles and 
Imposts laid by any State on ImpOrts or exports shall be for the use of the 
Treasury of the United State8,vand ail such laws shall be subject to the revi- 
sion and control of the Congress;' 

'No State shall, without the consent of Congress, lay any duty of tonnage, 
keep troops or shlps of war In time of peace, enter Into any agreement or 
compact with another State or with a foreign power, or engage In war, un- 
less actually invaded, or in such Imminent danger as vvill not admit of 
tlelay.' " 
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It îs said that the law now under considération is practically the same 
as 3 somewhat similar law relating to New York, which has been held 
to be unconstitutional on the ground that the tax was a tonnage dutv. 
Inman Steamship Co. v. Tinker, 94 U. S. 238, 34 L. Ed. 118. 

The law there held to be obnoxious to the constitution, was as fol- 
lows: 

"The following fées shall be eoUected under this act, and no otliers: Ail 
ships or vessels of the Unîted States of one hundred tons burden or more, 
exeept llghters, tugs, barges, and canal-boats, sound and river steamboats 
employed on regular Unes, and ail shlps or vessels that are permitted by the 
laws of the United States to enter on the same ferma as vessels of the 
United States, which shall enter the said port of New York, or load or un- 
load, or make fast to any wharf thereln, shall pay one and one-half of one 
per cent per ton, to be computed from the tonnage expressed in the registers 
of enrolments of such ships or vessels respectively ; ail other foreign shlps 
or vessels which shall arrive at and enter the same port, and load or un- 
load, or make fast to any wharf therein, shall pay three cents per ton to be 
computed on the tonnage expressed in the registers or documents on board. 
Where diffleulties arise between vessels of less than one hundred tons bur- 
den, and the captain of the port or a harbor-master shall be called upon to 
settle the same, the vessel, canal-boat, barge, or llghter In fault shall pay 
two dollars. Such fées shall be paid by the masters, owners, or consignées 
of such ships or vessels, at the office of the captain of the port, or to persons 
authorlzed by hlm to collect the same, within forty-eight hours after the 
arrivai of such ship or vessel. In default of such payment, the same having 
been duly demanded, such masters, owners, or consignées, on whom such de- 
mand shall hâve been previously made, shall pay double the amount of such 
fées, to be sued for and recovered, in the name of the captain of said port, 
in any court having cognizance thereof. AU fées under this act shall be paid 
to the captain of the port, or upon hls written order ; and he shall liave 
power to employ the neoessary assistance In making collections of the same, 
at an expense of not exceeding five per cent upon the amount coUected, which 
expense shall not be considered as the ordlnary expense of the office. The 
captain of the port shall hâve power to designate some harbor-master as bis 
deputy, who may, during hls absence, or in case of a vacancy in his office, 
perform ail the duties belonging to the office of captain of the port ; and 
the acts of said harbor-master so performed, shall be valid and binding." 

The libellant hère attempts to distinguish this case from the Inman- 
Tinker case on the ground that in the latter the act itself appeared on 
its face to make an unjust discrimination between dififerent vessels and 
constituted a mère tax upon commerce, in the shape of a tonnage tax ' 
and further that the act now under considération provided in terms that 
the fées charged against vessels should be for services rendered. The 
contention on behalf of the libellant is that the act was passed after 
the décision in the Tinker case and has the objectionable features of 
that act eliminated and that it is practically the same as the wharfage 
and pilotage laws which hâve been upheld as constitutional. 

The law under considération, though of 1897, is a re-enactment of a 
prior law apparently first passed in 1837 (Laws N. Y. 1837, p. 388, c. 
356) and again in 1866 (Laws N. Y. 1866, p. 836, c. 374). It is said 
by the exceptant, with apparent truth, that no record of the enforcement 
of thèse laws appears in the courts, which is a fact of sorae significance. 

The two laws seem to be practically the same in their salient features, 
and I find no such distinction as the libellant seeks to point out. There 
does not seem to be any substantial différence between this and the In- 
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man-Tinker case. There it was sàid (pages 243, 244, 245, M U. S., 24 
L. Ed. 118): 

"Tonnage, in our law, Is a vessel's 'Internai cubical capadty In tons of one 
hundred cublc feet each, to be ascertalned' In the manner prescribed by 
Congress. Aet of May 6. 1864, c. ,83i 18 Stat 70-T2; Rev. St. U. S. p. 804. S 
4153 [U. S. Comp. St. 1901, p. 2812]. 'Tonnage duties are duties upon vessels 
In proportion to thelr capaclty.' Bouy. Law Dict. 'Tonnage.' 

The tenn was f ormerly applîed to merchandise. Oovvel, In his Law Dlc- 
tlonary, published In 1708, thus deflnes it: 'Tonnage (tonnagium) is a cus- 
tom or Impost paid to tbe king for merchandise carried ont or brought in 
ships, or auch llke vessels, according to a certain rate upon erery ton, and of 
thls you may read in the statutes of 12 Edw. IV. c. 3 ; 6 Hen. VIII. c. 14', &c. 
The vital principle of such a tax or duty is that It Is Imposed, whatever the 
subject, solely according to the rule of weight, elther as to the capacity to 
earry, or the actual weight of the thing Itself. 

In thls law of the State there are several Important points that must not 
be overlooked. The charge Is not exacted for any services rendered or of- 
fered to be rendered. If thé vessel enter the port and Immediately take her 
departure, or load oi* unload, or make fast to any wharf, elther of thèse 
thlngs disjunctlvely brlngs her within the aet, and makes her liable to the 
burden prescribed." 

"The State, In passing thls law imposing a tonnage duty, bas exercised a 
power expressly prohibited to it by the Constitution. In that partlcular the 
law la, theî'efore, vold. Thls vIew is sustalned by the rullngs of thls court 
in the State Tonnage Tax Cases, 12 Wall. 204. 20 L. Ed. 370, and Cannon 
V. New Orléans, 20 Wall. 577, 22 L. Ed. 417. See, also, Steamship Company 
V. Port Wardens, 6 Wall. 31, 18 L. Ed. 749, and Peete v. Morgan, 19 Wall. 
581, 22 L. Ed. 201. 

The tax imposed Is not merely a mode of measurlng the compensation to 
be paid. The answer to thls suggestion is, that It Is exacted where there is 
nothing to be paid for, and has no référence to any clrcumstance In thls 
connection but the tonnage of the vessel and the class to which It belongs." 

The aet provided for a vicious method of compensating a public of- 
ficer. After the détermination of that question by the Suprême Court, 
the Législature of New York provided for a salary to the officers eut off 
from fées by the Inman-Tinker décision. A history of the subséquent 
législation will be found described in Cole v. The State of New York, 
103 N. Y. 48, 6 N. E. 277, by whieh it appears that a compensation al- 
lowed to such officers was approved by the Court of Appeals of New 
'York as within the législative powers. 

I see no way of escaping from the conclusion that the aet in question 
hère should be deemed unconstitutional. 

This obviâtes the necessity of considering the question of the jurisdic- 
tion of this court, urged by reason of the maritime nature of the serv- 
ices which are the subject of the action. 

The exception is sustained and the libel dismissed, unless the libellant 
moves within ten days for an amendment. 
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FUIiTON V. WILMINGTON STAR MIN. CO. 

(Circuit Court of Appeals, Seventh Circuit October 11, 1904.) 

No. 1,045. 

1. Mining — Liabilitt fob Death of Minek — Illinois Stattjte. 

Under the coal mine law of Illinois (Laws 1899, p. 325, § 33), whlch 
makes a mine owner llable In damages for any injury to person or prop- 
erty or for death "occasioned by any wlllful violation of this act or 
wlllful fallure to comply with any of its provisions," as construed by the 
Suprême Court of the state, a knovrlng and intentlonal fallure to comply 
wIth the requlrements of the act is a "wlllful" fallure wlthin its meanlng, 
and a wrongful or evll Intent Is not necessary to give a right of action 
thereunder for the death of a miner. 

2. SaME — CONTRIBUTOEY NEGLIGENCE, 

Under the décision of the Suprême Court of the state contrlbutory négli- 
gence Is not a défense to an action agalnst a mine owner to recover for 
the death of a miner under the coal mine law of Illinois (Laws 1899, p. 
325, i 33), and such construction of the statute is blnding on a fédéral 
court. 

8. SAME LiABILITT OF OWNEB FOB ACTS OF MANAGEB. 

The provision of the coal mine law of Illinois (Laws 1899, pp. 308, 309, 
§§ T, 8) requlrlng ail mine managers to obtaln certlficates of competency 
from a state board of examlners, and prohibitlng mine owners from em- 
ploylng any person as manager who does not hold such certlflcate, does not 
exempt mine owners from liabllity for the defaults of their managers, nor 
does such construction render It unconstitutlonal. 

Jenkms, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

P. C. Pegler, for plaintifï in error. 

Wm. P. Sidley and Holt, Wheeler & Sidley, for défendant m error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. The action in the court below was te 
recover compensation for the loss occasioned to the plaintifï in error, by 
the death of her husband, Samuel Fulton, killed by an explosion of gas, 
January 27th, 1901, in the mines belonging to the défendant in error. 
The action was brought originally in the Circuit Court of Grundy Coun- 
ty, Illinois, but was removed to the United States Circuit Court by the 
défendant in error, a citizen of the State of Wisconsin, the plaintifï in 
error being a citizen of Illinois. 

' At the conclusion of the plaintifï in error's testimony, défendant in 
error moved for a verdict, and thereupon a verdict was, by direction of 
the court, entered for the défendant in error. To this ruling the plain- 
tifï in error excepted ; and on this is based the principal assignment of 
error. 

The Wilmington Star Mining Company, at the time when Fulton 
lost his life, owned and operated two coal mines near Coal City, in 
Grundy County, Illinois. The explosion occurred in the mine known 
as "Mine No. 6." Into this mine two shafts extended, one used for 
hoisting purposes, and the other intended as an air shaft. From the 
bottom of the former, four roadways diverged east, west, north and 
south, each running to the face of the mine, where the coal was being 
133 F.— 13 
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excavated. There were in ail, àx or eight rooms, along and at the end 
of thèse roadways, in wl^icjh the work of excavation was going on. 

Fulton lost his ïife on â Sunday. The mine was nOt, on that day, in 
operatidii',' aifd had not ' teh worked dtiring the preceding night. 
Fulton had descended on this Sunday, with one Wilson, the company's 
mine manager, to put in SQme switch tracks in the west roadway. Oth- 
er men^by the direction of Wilson, were in the mine also, to put in some 
air boxes in aid of ventilation. 

Fulton and Wilson desCended togethçr. The fan shaft had not 
been ojperated since about Jialf past fôUr the preceding afternoon. 
Wilson undertooic to start the fan ; but there being no means to turn the 
necessâry valve, except by the use of monkey wrench, and a monkey 
wrench not being in the mine, Wilson ascended for that implement, and 
then came back ; Fulton in the meantime remaining at the foot of the 
shaft. 

Wilson knew that when the fan was not in opération gas gathered 
in the mine. He testifies that having started the fan, he told Fulton 
not to hurry up — to take his time, and let the fan clear out the gas — 
after which he, Wilson, "would run up with the lampj and see what it 
was like." Having thus spoken, according to his évidence, Wilson 
went immediately into thé south roadway, where the other men were at 
work, Fulton and one Schmitz proceeding to the point in the west road- 
way where Fulton's work was to be donc. Ail at once, without warn- 
ing, as Schmitz testifies, the explosion of gas occurred, Schmitz saving 
himself by throwing himself down, and covering his mouth with his 
hands. But Fulton was killed. 

Plaintiff in error accepts Wilson's testimony to the extent that it 
shows that Wilson knew there was gas in the west roadway, but dé- 
nies, and on the trial introduced évidence in our opinion tending to sup- 
port such déniai, that Wilson told Fulton to remain where he was. The 
insistence of plàintifï in error is, that the testimony of Schmitz taken 
by déposition, tended to show that Wilson ordered Fulton and Schmitz 
to go ahead, and not to waît. That testimony is as follows : 

Edward Pièrard's duty In thé mine was to watch the gas, chase away the 
gas. I saw hiiQ go down that mornlng before I did. 

Q. State whether Mr. Wilson, the mine manager, or Mr. Plerard, the fire boss, 
told you to walt anfl not go in the place where you were going with Sam 
Fulton with the car. 

Objection by défendant as Immaterlal. Sustained. To which rullng of the 
Court, the plalntlffi by her counsel then and there duly excepted. 

Q. While you and Wilson and Fulton were at the bottom of the shaft before 
you pushed the car, did Mr. Wilson tell Fulton or you to wait untll the gas 
was out? 

Objected to by défendant as leadlng immaterial and incompétent on redirect 
examinatlon. Objection sustained. 

Q. What did Wilson say to Fulton? A. Boss no tell to walt, but told to go. 

Q. State whether or not Wilson the boss sald anythlng else to you and Fulton 
except to go? 

Objection by défendant as Immaterial. 

Q. What statement, If any, was made to Fulton by Wilson? 

A. Just tell me to go, that ail. 

Schmitz testifies further, that when he and Fulton started toward the 
west roadway, Wilson was se near the car, that Schmitz had to push 
him back with his hands, so the rails would not touch him. 
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It is not our province, on a record such as this, to détermine whether 
Wilson told the whole truth, or only part of the truth — whether Wilson, 
knowing that under the circumstances gas would gather in the west 
roadway, asked Fulton to remain until the fan had removed it, or, spite 
of that knowledge, ordered Fulton into the roadway at once. That is 
a question of fact for the jury. The question for us to détermine is, 
whether assuming that Wilson ordered Fulton into the roadway when 
he knew, or ought to hâve known that gas had gathered there, the de- 
fendant in error was, notwithstanding, entitled to a verdict. 

The act of the General Assembly of the State of Illinois, in force 
July Ist, 1899 (Laws 1899, p. 317, § 19), providing for the health and 
safety of persons employed in coal mines, provides among other things 
that "Throughout every coal mine there shall be maintained currents 
of fresh air sufficient for the health and safety of ail men and animais 
employed therein, and such ventilation shall be produced by a fan, or 
some other a^rtificial means" ; also, 

"For any injury t» person or property, occasloned by any wilful violations 
of this act, or wilful failure to comply with any of its provisions, a right of 
action should accrue to the party Injured for any direct damages sustalned 
thereby; and, in case of loss of llfe by reason of such wilful violation or 
wilful failure as aforesaid, a right of action shall accrue to the widow of the 
person so killed, his lineal heirs or adopted children, or to any other person 
or persons who were, before such loss of life, dépendent for support on the 
person or persons so killed, for a like recovery of damages for the injuries 
sustalned by reason of such loss of life or lives, not to exceed the sum of 
$5,000." Laws 1899, p. 325, § 33. 

Plaintiff in error's déclaration counts upon this duty of défendant in 
error to maintain, throughout the mine,, currents of fresh air ; and 
avers, that in the case of Fulton, it was wilfuUy violated ; whereby a 
right of action for the loss of his life accrued to the plaintiflf in error. 

In Odin Coal Company v. Effie Denman, 185 111. 413, 57 N. E. 192, 
76 Am. St. Rep. 45, the Suprême Court of Illinois had occasion to con- 
strue the statute of 1889, and the meaning to be given to the word 
"wilful" as used in that statute. The case grew out of a coal miner 
having been^killed by falling down a shaft at the top of which the Com- 
pany had failed to maintain a sufRcient light, as required by the act. 
Construing the word "wilful" as used in the portion of the act giving 
a civil cause of action, the court said : 

"The appellant company stood charged wlth knowledge of the provisions of 
the law, and with the duty of complying therewith. • * • The omission 
was not through mère Inadvertence, but was intentional. There was no evil 
Intent opei-ating to induce the failure, but that élément Is not a necessary In- 
grédient of wlllfullness within the correct meaning of the word 'willful' as 
employed In this statute. As used in criminal and pénal statutes, the word 
willful bas frequently been Interpreted to mean, not merely a voluntary act, 
but an act committed with evll intent, etc. The statute hère involved Is not 
a pénal statute. The recovery awarded is not a penalty in the natxire of a fine 
or a forfeituré, nor is it awarded as a punishment, but Is confined by the 
express terms of Sec. 14 of said Chap. 93 to 'the direct damage sustalned' 
by reason of the omission or failure of which complaint is made. Compensa- 
tion for injuries Inflicted — not punishment — is the ground of recovery. 'Will- 
ful' is a word of familiar use in every branch of law, and although In some 
branches of law it may bave a spécial meaning, It generally as used in courts 
of law, implies nothing blâmable, but merely, that the person of whose act 
or default the expression is used is a free agent and that what bas beea 
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donc arlses from the spontaneous action of his wlll. It amouiits to nothlng 
more than thi% that he knows what he Is doing, and in tends to do what he 
Is doing, and iB a free agent 29 Am. Eng. Ency. of Law, 113. An act 
consGiously omlitei ia lOiUfully omitted, in tlié meaning of tlie word 'willful' 
as used In thèse ehaetments of our législature relative to the duty of mine 
owners. In Cartervllle C!oal C!o. v. Abbott, 181 111. 495, 55 N. E. 131, we said 
(page 502, 181 II!., page 134, 55 N. B.): 'Where an owner, operator or man- 
ager, so constructs or equips his mine, that he Icnowingly opérâtes it without 
conformlng to the provisions of this act, he willfully disregards Its provisions 
and willfully disregards the safety of miners employed therein.' " 

Following this interprétation of the act, it is plain that the question 
of fact in the case was, whether Wilson, mine manager for the Com- 
pany, directed Fulton to remain where he was until the gas had been 
blown Qut, or whether, conscious at the time that the current of fresh 
air required by the statute was not then being maintained, Wilson di- 
rected Fulton, notwithstanding such condition, to go into the west road- 
way of the mine. 

Counsel for défendant in error insists (a) that assuming that Wilson 
gave the direction claimed, Fulton having knowledge himself of the 
présence of gas in the roadway, was guilty of contributory négligence — 
even a wilful violation of the statute — in obeying the direction of Wil- 
son ; and (b) the Company was not liable for the négligence or default 
of Wilson, because under the statute, the company had no choice in the 
employment of mine masters, except from those who had first passed 
a satisfactory examination as provided in the act of 1899. 

Contributory négligence On the part of the injured, as an exemption 
from what would otherwise be the liability of the employer for injury 
caused by his négligence, is a rule of the common law ; but a rule with- 
in the competency of the législature to change. No question is raised 
but that in ail actions for Personal injuries the législature might, if it 
saw fit, remove by statute, contributory négligence as a défense. 

The act of 1899 is an Illinois act that has been construed by the 
Illinois Suprême Court. Under the authority of Carterville Coal Com- 
pany V. Abbott, 181 111. 496, 55 N. E. 131, the act was intended to créa te 
civil liability to which contributory négligence, upon the part of the 
injured, would not be a défense. We might not, were the^gse hère one 
of first impression, take the same view of what the législature meant; 
but we feel ourselves bound to follow the construction given the statute 
by the Suprême Court of the state. AU question of contributory nég- 
ligence is thus taken out of the case. 

Paragraph (d) Section 7, of the act of 1899 (page 308) provides : 

"For MineiManagers. Persons comlng before the board for certlflcateg of 
competency ; as mine managers must produce évidence satisfactory to the board 
that they are citizens of this State, at least twenty-four years of âge, that 
they hâve had at least four years of practical minlng expérience, and that 
they are men of good repute and temperate habits ; they must aiso submit 
to and satisfactorlly pass such an examination as to thelr expérience in 
mines and In the management of men, thelr knowledge of mine machinery 
and appliances, the use of surveying and other instruments, the properties of 
mine gases, the principles of ventilation and the spécifie dutles and responsl- 
bilities of mine managers, as the board shall see fit to impose" ; 

and paragraph (e) of Section 8 (page 309) provides : 

"Unlawful to employ other than Certified Mine Managers. It shall be un- 
lawful for the operator of any coal mine to employ, or suffer to serve, as 
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mine manager at hls mine, any person who does not hold a certificate of 
competency issued by a duly authorized Board of Examinera of this State: 
Provided, that whenever any exigency arlses by whlch it is impossible for any 
operator to secure the Immédiate services of a certiflcated mine manager, lie 
may place any trustworthy and experienced man, subject to the approval of 
the State inspecter of the district, in charge of his mine, to act as temporary 
mine manager for a period not exceedlng thirty days." 

Because the sélection of a mine manager is thus restricted to a class 
of men who hâve passed an examination — cutting off from employment 
by the proprietor, the whole body of the population who otherwise 
would be eligible — it is urged upon us, either that the législature meant 
to exempt the employer from liability for the defaults of such mine 
manager, or that the act, to the extent that it compels a sélection from 
such class, at the same time holding the owner liable for defaults arising 
theref rom, is unconstitutional ; and in this connection Durkin v. King- 
ston Coal Co., 171 Pa. 193, 33 Atl. 237, 29 L. R. A. 808, 50 Am. St. 
Rep. 801 ; Homer Ramsdell Company v. La Campagnie Générale Trans- 
Atlantique, 183 U. S. 406, 21 Sup. Ct. 831, 45 L. Ed. 1155 ; Crisp v. 
The United States, etc., Co. (D. C.) 124 Fed. 748, and other cases, are 
cited. Some of thèse cases were under the pilotage laws, requiring that 
a ship nearing port, should take on the first pilot who hailed the vessel, 
or be liable for full compensation for such pilot. The ship master's 
choice was thus limited, not to a class, but to an individual. This différ- 
ence créâtes a substantial distinction between those cases and the case 
under considération. 

The Pennsylvania cases we are unwilling to follow. The authority 
of Illinois is against them. Consolidated Coal Companv of St. Louis 
V. Frank Seniger, 179 111. 370, 53 N. E. 733 ; Riverton Coal Company 
V. John E. Shepherd, 207 III. 395, 69 N. E. 921 ; as also the substantial 
considérations underlying the act. The Illinois act was passed under 
a mandate of the constitution of Illinois of 1870 (article 4, § 29), making 
it the duty of the législature to pass laws for the protection of opera- 
tive miners. It grew out of the public's wish that every précaution 
should be taken against the unusual hazards and dangers incident to 
the inhabitancy of mines. It was intended, and intended rightly, to 
protect with ail known expédients, every person Whose occupation re- 
quired him to labor in thèse subterranean rooms and roadways. 

The requirements imposed upon the owner are not unnecessarily 
numerous, strict, or otherwise burdensome. If it be not unreasonable, 
as certainiy it is not, that mine inspectors, mine examiners, and mine 
managers be compétent men, it is equally not unreasonable that they 
be able to prove by examinations as provided for, the possession of such 
competency. The restriction on the owner limits him, it is true, to 
sélection from a class ; but in practice, if the law be faithfuUy carried 
out, the class will include ail the available men compétent ; so that, in 
its practical outcome, the act of 1899 simply requires that the owner 's 
mine manager shall be a compétent man, his competency to be deter- 
mined according to standards fixed by the state authority ; and within 
this area of proven competency — and the spirit of the common law 
gave no larger area — the owner is at liberty to employ and discharge 
as he chooses. 
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For the reason then that a question of fact, materîal to the issue and 
fairly presented by the évidence, was errqneously taken from the jury, 
the judgment below must be reversed. 

JENKINS, Circuit Judge (dissenting). The cases of Carruthers v. 
Sydebotham, 4 Maule & S. 77, 85; Homer Ramsdell Transportation 
Company v. La Compagnie Générale Trans-Atlantique, 182 U. S. 406, 
21 Sup. Ct. 831, 45 L. Ed. 1155 ; Crisp v. United States & Australasia 
S. S. Company (D. C.) 124 Fed. 748 ; Durkin v. Kingston Coal Com- 
pany, 171 Pa, 193, 33 Atl. 237, 29 L. R. A. 808, 50 Am. St. Rep. 801; 
and Williams v. Thacker Coal and Coke Company (W. Va.) 30 S. E. 107, 
40 L.'R. A. 812 — ^are distinguishable from the case in hand in this one 
respect: that by the terms of the statute laws there considered it 
was obligatory upon the master to employ the servant for whose act 
he was sought to be held liable, while hère the obligation to employ 
a mine manager or boss is not rendered obligatory by the express terms 
of the statute. Is not, however, the distinction more imaginary than 
real? By the act in question the Législature was dealing practically 
with a practical subjècti the opération of mines, known of ail men 
necessarily to require the aid of men and in divers service. Is it just 
to assert that the owner may himself serve as mine manager? The 
same argument would hold with respect to hoisting engirieer and otherî 
engaged in service about the mine. The owner could not act in either 
capacity unless licensed by the state, subject to revocation at the dis- 
crétion of the State Mining Board. The mine owner, whether indi- 
vidual or corporation, desiring to use the property, could not possibly 
do it without employment of servants in the différent departments speci- 
fied in this act. Practically, therefore, the act is an inhibition upon the 
owner to operate the property unless he employ men of the class se- 
lected for him and licensed by the state. If the master is to be held for 
the act of his servant, he should hâve free choice in the sélection of 
that servant. Liability for omission of duty by the servant cannot 
rightfully be an incident of employment under compulsion. The 
principle of law that justly holds one liable for the act of his agent 
within the scope of his employment implies voluntary action upon the 
part of the master in engaging the agent, and unrestrained choice in 
his sélection. Such unrestrained choice seems wanting hère. 

The mining cases cited differ from the one in hand in another re- 
spect. There the statute provided that for an in jury occasioned by 
violation of the act, or failure to comply with any of its provisions by 
the mine foreman, a right of action should accrue to the party injured 
against the owner or operator ; touching which provision the Suprême 
Court of Penftsylvania said: 

"This statute, regarded as a whole, Is an extraordinary pleçe of législation. 
Tbrough it the lawmakers say to the mine owner, 'You cannot be trusted to 
manage your own business. Left to yourgelf you wlll not properly care for 
your own employés. We wlll détermine what you shall do. In order to make 
it certain that our directions are obeyed we will set a mine foreman over 
your mines with authority to direct the manner In which your opérations 
shall be eondocted, and what précautions shall be taken for the safety of 
your employés, You shall take for this position a man whom we certify to 
as compétent. You shall pay him his salary. Vfhat he orders done in your 
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mines you shall pay for. If notwlthstanding our certiflcate. he tums out to 
be Incompétent or untrustworthy you shall be responsible for his Ignorance 
or négligence.' Under tHe opération of this statute tlie mine foreman repre- 
sents the commonwealth. The state insists on his employment by the mine 
owner, and in the name of the police power turns over to him the détermina- 
tion of ail questions relating to the comfort and the security of the miners, 
and invests him with the power to compel eompliance with his directions. 
Incredible as it may seem, obédience on the part of the mine owner does not 
protect him, but, If the mine foreman fails to do properly what the statute 
directs him to do, the mine owner is declared to be responsible for ail the 
conséquences of the incompetency of the représentative of the state. This 
is a strong case of binding the conséquences of the fault or folly of one man 
upon the shoulders of another. This is worse than taxation without repré- 
sentation. It is a civil responsibility without blâme and for the fault of 
another. The same conclusion may be reached by another road. It has been 
long settled that a mining boss or foreman is a fellow servant with the other 
employés of the same master engaged in a common business, and that the 
master is not liable for an injury caused by the négligence of such mining 
boss, Lehigh Valley Coal Company v. Jones, 86 Pa. 432 ; Delaware & Hud- 
son Canal Co. v. Carroll, 89 Pa. 374; Waddell et al. v. Simoson and Wife. 
112 Pa. 567 [4 Atl. 725]. 

"The duty of the mine owner is to employ compétent bosses or foremen to 
direct his opérations. When he does this he discharges the fuU measure of his 
duty to his employés and he is not liable for an injury arising from the négli- 
gence of the foreman. Waddell v. Simoson and Wife, supra. A vice principal 
is one to whom an employer delegates the performance of duties which the 
law imposes on him, and the employer is responsible because the duty is hia 
own. As to the acts of the workmen and the manner in which they do their 
work, the duty of the employer is to employ persons who are reasonably com- 
pétent to do the work assigned them, and, if he flnds himself mistaken in 
regard to their competency, to discharge them when the mistake is discovered. 
But he Is not responsible for the conséquences of their neglicence as thèse 
may afCect each other. Ross v. Walker, 139 Pa. 42 [21 Atl. 157, 159, 23 Am. 
St. Rep. 166]. Now, the act of 1891 undertakes to reverse the settled law upon 
this subject, and déclare that the employer shall be responsible for an in]ury 
to an employé resulting from the négligence of a fellow workman. Prior to 
the act of 1891 the man whose négligence caused the Injury was alone liable 
to respond in damages. He might not always hâve property out of which a 
judgment could be collected, but the plaintiff must in any case take his 
chances of the solvency of the défendant against whom his cause of action 
lies. The act of 1891 undertakes to furnish a responsible défendant for the 
injured person to pursue. Passing over the head of the fellow servant at 
whose hands the injury was received, it fastens on the owner of the property 
on which the accident happened, and déclares him to be the guilty person on 
whose head the conséquences of the accident shall f ail. To see the true char- 
acter of this législation we must keep both Unes of objection in mind. We 
must remember that the Injury complained of Is due to the négligence of a 
fellow workman, for which the master is responsible neither in law nor 
morals. We must also remember that this fellow workman has been desig- 
nated by the state, his duties deflned and his powers conferred by statute, and 
his employment made compulsory under heavy penalties by the same statute. 
Flnally, we must remember that it is the négligence of this fellow servant 
whose competency the state has certifled, and whose employment the state 
has compelled, for which the employer is made liable. The state says : 'He 
is compétent, You must employ him. You shall surrender to his control the 
arrangements for the security of your employés.' It then says in effect : 'If 
we impose upon you by certlfying to the competency of an incompétent man, 
or if the man to whom we commit the conduct of your mines neglects his 
duty, you shall pay for our mistake and for his négligence.' We hâve no 
doubt that so much, at least, of section 8 of article 17 of the act of 1891 [P. L. 
207] as imposes liability on the mine owner for the fallure of the foreman to 
comply with the provisions of the act which compels his employment and 
defines his duties is unconstitutional and void." 
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The statute hère in question imposes unusual and divers duties, 
not alone upon the owner, but upon the hoisting engineer and the mine 
manager or boss. The spécifie duties of each are detailed with exact- 
ness and çare, and differ in quality. Clearly the purpose and inévita- 
ble resuit of the act is to compel the ovimer in the employment of his 
men to employ servants, and only such as should be licensed by the 
State. The management of the mine is most effectually taken out et 
the hands of the owner and committed to officers created by the state ; 
none others being suflfered to serve, under penalty. At common lavv 
the master is not liable for the default of the mine manager or boss, 
except for the latter's failure to perform a duty committed to him by 
the master, and which the law imposed upon the master, and which 
could not be delegated to the exemption of liability. Thèse many novel 
duties are imposed by the act upon the mine manager or boss, and not 
upon the master. Considering the subject of the statute, the many 
peculiar duties imposed upon thèse employés, and howr effectually the 
management of the mine is withdrawn from the owner, it would re- 
quire précise language to convine me that the Législature designed to 
impose liability upon the master for the neglect of duty by the servant, 
which was, by the statute, imposed upon the servant. I iind no such 
language in this statute. It provides that "for any injury to person 
or property occasioned by any wilful violations of this act, or wilful 
failure to comply with any of its provisions, a right of action shall 
accrue tp the party injured." I concède that the term "wilful," as hère 
employed, means that the person charged knows what he is doing, and 
intends the act, and is a free agent, and that an act consciously omitted 
within the meaning of this statute is wilfully omitted. The act for 
which the défendant in error is sought to be charged was an omission 
by the mine manager or boss in the discharge of a duty imposed upon 
him by the statute, of .which act the défendant in error had no knowl- 
edge and could not hâve been conscious. The servant had been licensed 
and certified by the state to be in every respect compétent to perform 
the duty which the statute had created and imposed upon him. The 
master was compelled under penalty, if he employed any manager or 
boss in this mine, to employ one of the class so certified and licensed 
by the state. His duty to his employés in this regard was fully per- 
formed when he hired a person so certified and licensed. The statute 
does not in terms impose upon the master liability for such omission of 
duty by the servant. It is imposed upon the one who has wilfully 
failed to comply with the provisions of the act. The failure was in 
respect of a duty that neither by the common law nor by the statute 
in question was imposed upon the master. The liability by the statute 
is fixed upon him who has offended, who has been consciously derelict 
in duty, not upon him who has been compelled to employ the offender. 
I am unwilling to belieye that the Législature designed to impose such 
extraordinary liability. Thus, for illustration, by section 20d of the 
act (Laws 1899, p. 319) it is provided that "a miner who is about to 
explode a blast with a manufactured squib shall not shorten the match, 
saturate it with minerai oil nor ignite it except at the extrême end ; 
he shall see that ail persons are out of danger from the probable effects 
of such shot, and shall take measures to prevent any one approaching. 
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by shouting Tire' immediately before lighting the fuse." Will my 
brethren say that for failure of such duty by any one of the numerous 
miners employed, occasioning injury to a fellow servant, the owner is 
liable by this law? Has the whole doctrine of fellow servant and of 
master and servant been svirept away by this statute ; and is the master 
made a guarantor of the safety of ail of his employés, and a warranter 
of their acts? I think not. This action is under the statute, and not 
under the common law. It is to enforce the spécifie liability of the 
statute, and the cause must stand or fall according to the statute. I 
think the liability asserted is one imposed upon the ofïender, and not 
upon the master. 

For the reasons stated I am constrained to dissent from the judg- 
ment of the court. 

The judgment is reversed, and the cause remanded, with a direction 
to the court below to award a new trial. 



LANG et al. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit October 11, 1904.) 

No. 1,064. 

1. Immigration Laws— Pbosectitions fob Violation— Saving Clattse in 

Amendatoet Act. 

The provision of section 28 of the immigration act of March 3, 1003 
(32 Stat. 1220, c. 1012 [U. S. Comp. St Supp. 1903, p. 183]), that "nothlng 
contained in this aet shall afCect any proseeution or other proceedlng, 
criminal or civil, begun under any existing act or any acts hereby amend- 
ed, but such proseeution and other proeeedlngs, criminal or civil, shall 
proceed as if this act had not been passed," is not llmlted In Its applica- 
tion to prosecutlons or proeeedings whleh had been "begun" before the 
passage of the act, but applies to those thereafter begun under the old 
law, based on acts committed before its repeal or amendment 

2. Criminal Law— Fédéral Prorectjtions — Rtjles or Evidence. 

Questions relating to the admissibility of évidence in criminal prosecu- 
tlons based on violations of the statutes of the United States are governed 
wholly by the gênerai rules of law applicable to the eonduct of trials, and 
not by the statutes or décisions of the partlcular state in whlch the court 
is slttlng, except so far as the same may be persuasive. 

3. Same— IMPEAOHMENT op Défendant as Witness- Former Impbisonment. 

It Is wlthln the discrétion of a trial court to permit a défendant In a 
criminal case, when on the stand as a witness, to be asked on cross-exam- 
Ination if be has not been conflned In a state prison. 

Jenklns, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The plaintlffs In error were found guilty, December 8th, 1903, in the United 
States District Court, for the Northern District of Illinois, of vlolating sec- 
tion three of the act of March 3. 1875, c. 141, 18 Stat 477 [U. S. Comp. St 
1901, p. 1286], whlch reads as foliows: 

"Sec. 3. That the importation into the United States of women for the pur- 
poses of prostitution is hereby forbidden and ail contracts and agreeœents in 
relation thereto, made in advance or in pursuance of such illégal Importation 

% 2. See Courts, vol. 13, Cent. Dlg. § 908. 
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and purposes, are hereby dèclared vold; and whoever shall knowlngly and 
wlUfuUy Iraport or cause any Importation of wonien Into the United States 
for the purposes of prostitution, or shall knowlngly or vvlllfully hold, or at- 
tempt to hold, any woœan to such purpose, in pursuance of such illégal impor- 
tation and contract or agreement, shall be deemed guilty of a felony, and on 
conviction thereof, shall be Imprisoned not exceeding fivfi years and pay a 
fine not exceeding $5,000." 

On March S, 1903, the above section was repealed and superseded by the 
following section : 

"Sec. 3. Thàt the Importation into the United States of any woman or pirl 
for the purposes of prostitution is hereby forbidden ; and whoever shall hn- 
port or attempt to import any woman or girl into the United States for the 
imrposes of prostitution, or shall hold or attempt to hold, any woman or giii 
for such purposes in pursuance of snch illégal importation shall be deemeJ 
Suilty of a felony and, on conviction thereof, shall be imprisoned not less than 
oue nor more than flve years aud pay a fine not exceeding $5,000." 32 Stat. 
1214, c. 1012 [U. S. Comp. St. Siipp. 1903, p. 172]. 

"Sec. 28. That nothing Contained in thîs Act shall aflfect any proseeution 
or other proceeding, eriminal or civil, begun under any existing Act or any 
Acts hereby amended, but such prosecutions and other proceedlngs, eriminal 
or civil, shall proceed as if this act had not been passed." 32 Stat 1220, c. 
1012 [U. S. Oomp. St. Supp. 1903, p. 183]. 

Both were sentenced to the penitentlary at hard labor, Lang for the period 
of three years, and Lewis for the period of two years, and each to pay a fine 
of one hundred dollars and costs of suit. The pétition In error Is to reverse 
thèse judgments. 

The assignment of errors Is predicated, First on the court's refusai, at the 
close of thje évidence, tp Instruct the jury to flnd the plaintifCs in error not 
guilty; Second, the admission of évidence on cross-examination of plaintlff 
in error Lang, bringing out tlie fact that défendant was at one time in the 
penitentlary at Trenton, New Jersey ; the cross-examlnatlon on that subject. 
belng as follows: 

Mr. Bethea: Q. What *ere you doing at Trenton? A. I refuse to answer. 

Q. Why do you refuse? A- 1 hâve got ground to refuse. 

Q. Trenton, New Jersey, bas a penitentlary, has it not? 

Mr. Bachrach; I object on the ground that if the Government Intends to 
try to prove a conviction for an Infamous offense, the record of conviction 
would be the best évidence. 

Mr. Bethea: We will prove It at the proper time. We hâve a right to 
show where this man was. 

Mr. Bachrach: I objeet to It They hâve no right to bring out indirectly 
what they cannot do directiy. 

The Court: He has a rîght to require the Personal hlstory of the witness, 
vvithin the discrétion of the Court 

Mr. Bachrach: But ^rhen it becomes perfectly apparent from what he 
States hère, that the penitentlary is there at Trenton, that he wants the wit- 
ness to admit that he has been in the penitentlary without proving such a con- 
viction, that Is one of the things that he must prove by the record. 

The Court: Do you contend that he may not ask that question straight 
out? 

M. Bachrach : Whether he has been in the penitentlary? 

The Court : Yes. 

RÎr. Bachrach: Indeèd I do. He has no right to ask that question. He 
may ask him if he has been Convicted Of a felony or infamous crime, but has 
no right to ask a man if he bas been In the penitentlary. 

Mr. Bethea : I bave a Pight to show where he has been living ail the time. 

The Court : The Objection will be sustained to that question. 

Mr. Bethea: Q. How long were you in Trenton, New Jersey? 

A. I can't remember exactly how long. 

Q. Weren't you In the State Penitentlary during the time you were In 
Ti-enton, or most of It? 

The Court: Xou may answer. 

A. Yes, sir. 
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Mr. Bethea : Q. For what crime? 

Objected to by the défendants, on the ground that the record of conviction 
of an infamous offense would be the best évidence. Which objection was 
overruled by the Court. To which ruling the défendants' counsel duly save an 
exception. 

A. I had been tending bar In the saloon, and they clalmed the house was 
an 111 famed house. 

Q. Weren't you convlcted there of an infamous offense, the crime of Im- 
porting prostltutes from a foreign coiintry, the same crime as this? A. No, sir. 

Q. Wasn't it for keeping a girl in a house of prostitution that was under 
âge? 

Objected to. Objection overruled. 

A. No sir. 

Mr. Bethea: What do you say the charge was? 

Objected to upon the same ground,— that the record of conviction of an in- 
famous offense would be the best évidence. Objection overruled by the Court. 
Défendants' counsel duly saved an exception. 

A. The charge was for tending bar in a house of 111 famé. 

Thlrd: In admittlng testlmony of correspondence by telegram and letter, 
between the agent of the Grand Trunk Railroad at Chicago, and the General 
Passenger Agent at Montréal; and Fourth: In entering judgment and sen- 
tencing the défendants upon a prosecution under a statute that had been re- 
pealed 

The further facts are stated in the opinion of the court 

Benjamin C. Bachrach, for plaintiffs in error. 
S. H. Bethea, U. S. Dist. Atty. 

Hefore JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above). The 
act of March 3rd, 1875, c. 141, 18 Stat. 477 [U. S. Comp. St. 1901, p. 
1286], under which plaintiffs in error were indicted, was superseded by 
the act of March 3rd, 1903, the third section of which reads as foUows : 

"Sec. 3. That the importation Into the United States of any woman or girl 
for the purposes of prostitution is hereby forbidden ; and whoever shall im- 
port or attempt to import any woman or girl into the United States for the 
[)urposes of prostitution, or shall hold or attempt to hold, any woman or girl 
for such purposes in pursuance of such illégal Importation shall be deemed 
guilty of a felony and, on conviction thereof, shall be Imprisoned not less than 
one nor more than five years and pav a fine not exceeding $5,000" (32 Stat 
1214, c. 1012 [U. S. Comp. St Supp. 1903, p. 172]). 

The twenty-eighth section of the act reads as follows : 

"Sec. 28. That nothing contained m thls Act shall affect any prosecution 
or other proceeding, criminal or civil, begun under any exlstlng Act or any 
Acts hereby amended, but such prosecutions and other proceedings, criminal 
or civil, shall proceed as if this act had not been passed" (32 Stat. 1220 [U. 
S. Comp. St Supp. 1903, p. 183]) ; 

and the thirty-sixth section reads as follows: 

"That ail acts and parts of acts, Inconsistent wlth thls act, are hereby re- 
pealed" (32 Stat 1221 [U. S. Comp. St Supp. 1903, p. 185]). 

It may be doubted whether the third section of the act of 1903, re- 
enacting in an enlarged way the third section of the act of 1875 — both 
sections being unaffected by any repealing clause except the one above 
quoted — constitutes a remission of ail penalties for violations of the 
earlier section committed before the passage of the act of 1903. On 
that question, however, we express no opinion. 
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It will be observed that section twenty-eight of the act of 1903, pro- 
vîdes .*'thât nothing contained iii this act shall affect any prosecution oi 
other proceeding, criminal or civil, begun under any existing act or any 
acts hereby amended." The prosecution under review was commenced 
after the passage of that act. Counsel for plaintiiïs in error would 
hâve us construe the twenty-eighth section as if it read that nothing 
contained in the acts should affect any prosecution or other proceeding, 
criminal or civil, already begun, under any existing act. To make good 
their point, they must convince us that the saving clause was intended 
to save only prosecutions then pending. 

We do not thus interpret the saving clause. The word "begun" as 
hère employed, is not the prétérit of begin, expressing that verb in its 
past tense ; it is, in our judgment, the past participle, performing solely 
the function of a connective— the verbal adjective, qualifying any pros- 
ecutions in mind, pending or future, its sole purpose being to show that 
such prosecution is onè under the act of 1875. 

It was not the purpose of Congress in the employment of the word 
"begun" in the connection herè used, to provide that there should be 
no prosecutions under the old statute unless they had been already 
begun. Congress presumably, was looking to the future, as well as 
the past. It meant that in the matter of importations of this character, 
there should be no intérim of non-criminality. The amendatory statute 
only enlarged and tightened the preceding statute. No prosecutions 
could be based on the amendatory statute for acts done prior to its 
enactment; what Congress meant in the section preserving the right 
to prosecute under the statute was, that no prosecutions begun under 
that statute, whether they were then pending, or should thereafter be 
brought, should lapse by reason of this effort to enlarge and tighten 
the hold of the government upon this class of importations. It is to 
carry out this purpose that the word "begun" is employed, merely as a 
connective to identify a prosecution pending or to be brought, with 
the statute under which ît is brought. 

The other questions raised need little discussion. The verdict, in 
our judgment, is supported by sufficient évidence; the correspondence 
that passed between the agent at Chicago, and the agent at Montréal, 
was admissible as a part of the res gestas — bearing on the fact of im- 
portation ; and the cross-examination of Lang, as to his incarcération 
in the New Jersey peflitentiary, was not carried beyond permissible 
limits. 

Questions relating to the admissibility of évidence in criminal prose- 
ecutions, based on violations of the Statutes of the United States, are 
questions wholly within the gênerai rules and law applicable to the 
conduct of trials, and not at ail subject, except as state statutes or déci- 
sions may be persuasive, to the statutes or décisions prevailing in the 
particular state where the court happens to sit; otherwise each state 
would hâve a substantial part in determining the manner in which the 
courts of the United States should enforce, not the law of the state, but 
the national laws. 

Chief Justice Cooley, in Clemens v. Conrad, 19 Mich. 170, laid down 
the rule covering. the çross-examinations of witnesses in relation to 
their conviction and incarcération for crime, as follows: 
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"The rlght to inquire of a witness on cross-examinatlon whether he has not 
been indicted and convicted of a crimlnal offense, we regard as settled in this 
State by the case o£ Wllbur v. Flood, 16 Mich. 40 [93 Am. Dec. 203]. It Is 
true that In tttat case the question was, whether the witness had been con- 
fined in State prison; not whether he had been convicted; but confinement 
in a State prison pre-supposes a conviction by authority of law, and to justify 
the one Inquiry and not the other would only be to uphold a teehnical and at 
the same time point out an easy mode of evading It without In the leaat ob- 
viating the reasons on whlch it rests. We think the reason for requiring rec- 
ord évidence of conviction has very little application to a case where the party 
convicted Is himself upon the stand and is questioned concerning it, wlth a 
View to sîftlng his character upon cross-examination. The danger that he 
will falsely testify to a conviction which never toolî place, or that he may be 
mistaken about it, is so slight, that it may almost be looked upon as purely 
imaginary, while the danger that worthless characters will unexpectedly be 
plaçed upon the stand, with no opportunity for the opposite party to produce 
the 'record évidence of their Infamy, is always palpable and imminent. We 
prefer the early Bnglish rule on thls subject. Priddle's Case, Leacb, C. L. 
382 ; King v. Edwards, 4 T. R. 440 ; and for the reasons which were stated 
in Wilbur v. Flood." 

The rule thus stated is reenforced by Thompsoti on Trials, § 458 ; 
Greenleaf on Evidence [16th Ed.] 461; Notes to Taylor's Evidence, 
vol. 3, p. 978, and the cases there cited, and many other cases at hand. 

AVe are content to adopt this rule. It has donc the plaintiff in error, 
in the case under review, no injustice ; and if, in its application to the 
particular circumstances of future cases, any injustice be donc, a cor- 
rection thereof will foUow under the right of a court of review to set 
aside the abuse of discrétion by the trial court. 

BAKER, Circuit Judge (concurring). Joining in the judgment of 
afïirmance, and agreeing in substance with the reasons just now an- 
nounced, I désire to consider further only one feature of the case. 

If I were to concède that the interprétation is incorrect which says 
that "prosecutions begun" is an elliptical expression, that the ellipsis 
might hâve been filled by intersetting "which hâve already been," or 
"which may hereafter be," or "which hâve already been and may here- 
after be," and that, in the absence of an expressed choice by Congress 
between the narrower, it is fair for the courts to assume that the broader, 
which includes both, was intended; and if I were further to concède 
that it is right (the object of ail interprétation being to ascertain the 
législative will) to apply the common-law canon of construction, which 
gives to the repeal of a pénal statute the effect of forgiving the uncon- 
victed, to a situation where Congress did not say that "the importation 
of women for the purposes of prostitution" shall no longer be an offense, 
but declared that hereafter "to import or to attempt to import women, 
or girls, for the purposes of prostitution," shall be an offense, neverthe- 
less I should be unable to agrée to the prisoners' discharge. 

Rev. St. § 13 [U. S. Comp. St. 1901, p. 6], enacted in 1871 (Act 
Feb. 35, 1871, c. 71, 16 Stat. 432), provides that: 

"The repeal of any statute shall not hâve the effect to release or extinguish 
any penalty, forfeiture, or liability incurred under such statute, unless the 
repeallng act shall so expressly provide; and such statute shall be treated 
as still remaining In force for the purpose of sustaining any proper action or 
proseeution for the enforcement of such penalty, forfeiture, or liability." 
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Of course, one législative body cannot tie the hands of its successors 
with respect to either subject-matter or method of subséquent législa- 
tion. But section 13, as I view it, évinces no such attempt. The 
Congress of 1871 was not addressing itself particularly to succeeding 
Congresses, but particularly to the courts. The courts are commanded 
by section 13 to treat a repealed statute as still remaining in force for 
punishment of violations thereof unless the courts shall find that the 
repealing act "expressly provides" that such repealed act shall not 
sustain any prosecution for its violation. The case of United States 
V. Reisinger, 138 U. S. 398, 9 Sup. Ct. 99, 32 h. Ed. 480, readily dis- 
tinguishable from the présent case in its facts, is useful hère only as 
showing the Suprême Court's récognition (1) of what the common-law 
rule of construction was ; (3) of the right of Congress to legislate upon 
the subject-matter of rules of construction; and (3) of the fact that 
Congress by the enactment of section 13 abrogated the common-law 
canon of interprétation, hereinabove stated, respecting the effect of a 
repeal. 

If section 13 is in force in its entirety, it is the court's duty to apply 
the rule of interprétation therein laid down, and to treat the pénal 
statute of 1875 as being alive for the purpose of sustaining every proper 
prosecution for the enforcement of its penalties, unless the amendator)- 
and enlarging act of 1903 be found to contain an express provision 
for the forgiveness of the unconvicted. There is no pretense that the 
act of 1903 expressly so provides. 

If section 13 is in force in its entirety, an argument along this line : 
The act of 1875 was superseded by the act of 1903 ; the effect of the 
supersession was to exempt ail unconvicted violators of the act of 1875 
from punishment unless Congress has provided for their prosecution ; 
Congress in the act of 1903 has only provided that unconvicted violators 
against whom prosecutions were begun before March 3, 1903, may be 
punished; therefore unconvicted violators against whom prosecutions 
were begun after March 3, 1903, shall go free — is false, I think, be- 
cause its keystone is the abrogated common-law rule of construction. 

Has section 13 been repealed in whole or in part? That section 
furnished a complète enactment respecting one method of interpréta- 
tion. Subséquent Congresses were left at liberty to legislate on that 
subject, as on every other within their constitutional right, and in any 
rnanner they might choose. They could amend or repeal the previous 
législation. They could repeal it expressly or by implication, in whole 
or in part. No claim is made of an express repeal. No claim is made 
of a generg.1 repeal by implication. An argument is advanced, as I 
understand ît, that section 13, has been partially repealed by implica- 
tion (but only in its relation to the pénal acts of 1875 and 1903) in this 
way: Section 13, in its application to the acts in question, provides 
that unconvicted violators of the act of 1875, against whom prosecu- 
tions were begun before March 3, 1903, may be punished, and also that 
unconvicted violators of the act of 1875 against whom prosecutions 
were begun since March 3, 1903, may be punished ; the act of 1903 
provides that unconvicted violators of the act of 1875 against whom 
prosecutions were begun before March 3, 1903, may be punished, but 
is silent respecting the fate of those unconvicted violators of the act 
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of 1875 against whom prosecutions had not been begun by Mardi 3, 
1903; therefore that part of the gênerai law embodied in' section 13 
which by its terms would be applicable to the unconvicted violators 
of the act of 1875 against whom indictments were returned after March 
3, 1903, has been impliedly repealed. And the maxim, "Expressio 
unius est exclusio alterius," is invoked as clinching the argument. It 
strikes me as a queer doctrine that silence should accomplish a repeal. 
It seems to me that, instead of adverting to the maxim quoted, which 
may properly be applied where one must choose between alternatives, 
attention should be given to those principles which déclare that repeals 
by implication are not favored, that new législation does not supersede 
the old by implication unless the new covers the whole subject of the 
old, and that the new may reafSrm (though reaffirmation is a needless 
work), amend, or supplant parts of the old without afifecting the force 
and validity of those parts concerning which the new is silent. It is 
a forced and perverted interprétation, I think, which attributes to the 
Congress of 1903 the deliberate intention to pardon thèse offenders. 

JENKINS, Circuit Judge (dissenting). The statute of the United 
States passed in 1871 (Rev. St. § 13 [U. S. Comp. St. 1901, p. 6]),'pro- 

vides : 

"The repeal of any statute shall not hâve the effect to release or extin- 
guish any penalty, forfeiture, or Uabillty Incurred under such statute, unless 
the repealing act shall se expressly provide, and such statute shall be treated 
as stUl remainlng in force for the purpose of sustaining any proper action 
or prosecutlon for the enforcement of such penalty, forfeiture or llability." 

This, without doubt, prescribes a rule of construction to be applied 
to every subséquent act, in the absence of an expression of a différent 
intent in such subséquent act. United States v. Reisinger, 128 U. S. 
398, 9 Sup. Ct. 99, 32 L. Ed. 480. But as one Législature cannot bind 
a subséquent Législature to a particular mode of repeal, where the sub- 
séquent act contains a provision with référence to a prior act super- 
seded by the new act, we must apply the recognized canons of con- 
struction to the language employed to ascertain the intent of the Con- 
gress. 

By the act of March 3, 1903, c 1012, 32 Stat. 1214 [U. S. Comp. St. 
Supp. 1903, p. 172], the act of March 3, 1875, c. 141, 18 Stat. 477 
[U. S. Comp. St. 1901, p. 1286], was undoubtedly repealed or super- 
seded, and was no longer operative (U. S. v. Tynen, 78 U. S. 92, 20 L. 
Ed. 153 ; 32 Stat. 1231, § 36 [U. S. Comp. St. Supp. 1903, p. 185]), un- 
less it remained in force for the purposes of prosecution for penalties 
incurred for violation of it by virtue of section 13 of the Revised Stat- 
utes. The new act, by section 28 (32 Stat. 1220 [U. S. Comp. St. Supp. 
1903, p. 183]), provided: 

"That nothing contained In this act shall affect any prosecution or other 
proceeding, criminal or civil, begun under any existing act, or any acts hereby 
amended, but mich prosecution and other proceeding, criminal or civil, shall 
proceed as if this act had not been passed." 

What did the Congress mean by this provision? If nothing had 
been said, the old statute might hâve remained operative for the pur- 
pose of punishment of infraction of it, but the présent act says that 
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it shall remain in force for the purposes of prosecutions, or other pro- 
ceedings, begun under the act superseded. It limits the life of the 
superseded act to criminal or civil proceedings begun under that act ; 
and so limited, under recognized canons of construction, it is clear that 
the Congrèss did not intend to save prosecutions which had not then 
been begun. "Expressio unius est exclusio alterius." If it were de- 
signed to save prosecutions not begun for offenses committed under the 
superseded act, as well as proceedings then begun, there was no neces- 
sity of speaking to the subject at ail, for the gênerai statute (Rev. St. 
§ 13 [Vf. S. Comp. St. 1901, p. 6]) would hâve saved ail prosecutions. 

We are cpmpelled to assume that the Congrèss understood this. We 
are compélléd to assume that they spoke to a purpose. The natural import 
of the lariguage used, as with déférence I think, can bear no other con- 
struction than that the Congrèss intended to say what it expressly said 
should be saved, and nothing else. It is not permitted to the court to 
say that the Congrèss spoke unadvisedly or unwisely, nor should vio- 
lence be donc to recognized rules of construction to avoid supposed 
mischievous results, or'stipposed careless législation. "Ita lex scripta 
est." The law bas so spoken. The courts should follow and obey. If 
injury results the responsibility is upon the Législature, not upon the 
court. 

The case of United States v. Reisinger, supra, is relied upon by the 
government to sustain this prosecution, but is readily distinguishable 
from the case in hand. There the proviso to the act is to the effect 
that the fights of parties "shall not be abridged or affected as to con- 
tracts inperiiiihg cases," but there was no proviso with référence to 
criminal prosecution for offenses committed under the repealed act. 
The Suprême Court ruled that the question whether the prosecution of 
offenses was saved was determined by gênerai statute (Rev. St. § 13 [U. 
S. Comp. St. 1901, p. 6]), and becaùse the Législature had not spoken 
in the new act to the question of offenses committed under the old 
act evidenced clearly an intention that with respect to that subject 
the gênerai statute should control. The act saved contracts in pend- 
ing causes, because there was no gênerai statute of construction 
which would save them, and ri^ts would hâve been lost by the 
repeal except for the proviso. The court recognized the gênerai 
rule that the repeal of a pénal statute acts as a remission of ail pen- 
alties for violations of it committed before its repeal, and a re- 
lease from prosecution therefor after the repeal. The case of State 
V. Showers, 34 Kan. 269, 8 Pac. 474, is a case on ail fours with 
the one in hand and contains an able, and, as I think, conclusive, 
argument in support of the position hère assumed. 

I fail to be impressed with the subtlety of grammar by which, as 
I think, the plainmeaning of the language employed is distorted, 
and "prosecution begun" is held to mean a prosecution to be begun. 
Such interprétation does violence to that canon of construction 
which requirès virords of common use to be taken in their natural, 
plain, obvions, and ordinary significations, and imputes to the Con- 
grèss a needles? use of language, since, if it were designed to save 
prosecutions thereafter to be begun, it was unnecessary to speak 
to the subject àt ail, because, in the case of United States v. Reis- 
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inger, supra (decided 15 years before the présent act, and with which we 
are bound to assume Congress was familiar), it was ruled that 
failure to speak to the question clearly indicated the intent that the 
gênerai statute of construction (Rev. St. § 13 [U. S. Comp. St. 1901, 
p. 6]) should govem, and should be read into the act. That would 
resuit to save ail prosecution under the former act, begun or to be 
begun. When, therefore, the Congress by the présent act spoke 
to the subject, and saved prosecutions begun under the former act, 
the intent is clearly manifested to absolve for ail offenses commit- 
ted under the prior act, prosecutions for which had not then been 
begun. 

The act for which the plaintiffs in error were convicted was done 
under the former act. No prosecution was commenced until after 
the enactment of the présent statute. I think, therefore, that the 
prosecution cannot be maintained ; and upon that ground I am con- 
strained to dissent from the judgment of the court, without an ex- 
pression of opinion upon the other questions considered. 

The judgment will be afifirmed. 



SHEA et al. v. NILIMA et al. 

(Circuit Court of Appeals, Ninth Circuit October 10, 1904.) 

No. 1,012. 

1. Mining— Paetnebship Agkeement foe Locatinq Claims— Statute of 

Fbauds. 

An agreement between two or more persons to explore the public do- 
main, and to locate a mining claim or claims for the joint beneflt of the 
contractlng parties, Is not wlthin the statute of frauds, and need not be 
In wrltlng; and If, in pursuance of the agreement, one of the parties 
locates the claim In his own name, he holds the légal tltle to the interests 
of the others in trust for them. 

2. Paetnebship— Evidence to Establish — Obal Agkeement. 

In determining whether the relation between the parties to an oral 
agreement constitutes a partnership, their Intention as disclosed by the 
nature and effect of the whole agreement and acts done thereunder must 
govem. 

3. PLEADINO — SUFFICIENCT OF COMPLAINT, 

Where a complaint states the substantiel facts which constitute a cause 
of action, or they can be Inferred by reasonable Intendment from the mat- 
ters set forth, It will be held sufflcient, In the absence of a motion to 
make It more deflnite and certain, notwithstanding imperfections of form 
or the omission of spécifie allégations. 

4. Equity— Questions Aeising on AppeaI/— Lâches. 

The défense of lâches may be considered by an appellate court, although 
not made the subject of an assignment of error. 

5. Same— Right of Relief— Lâches. 

A delay of from one to two years before commenclng suit to reeover 
an Interest In a mining claim after complainant's rlght had been denied 

1 1. Mining partnerships, see note to G. V. B. Min. Co. v. First Nat Bank- 
35 C. C. A. 515. 
<f 2. See Partnership, vol. 38, Cent. Dig. § 3. 
133 F.— 14 
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does not alone constitute such lâches as wlll bar liim of relief in equity, 
where It does not appear that tlie défendants hâve beeu prejudiced 
theréby. 

6. MiNii^ô Claims— Location bt Alien— "Validity. 

The fact that a mining fclatei Is loeated by an allen does not render 
the location illégal or void. but, at most, it is only voidable at the in- 
stance of the government ; and a subseguent déclaration of intention to 
become -a citizen by a locator, or one having an Interest in the claim, 
prier to the inceptiôn of any adverse rights, relates back to the date of 
the location or acquisition of the alien's Interest, and validâtes the trans- 
action. V 

7. Same— Agreement Between Aliens to Locatb Claims— Validitt. 

An agreement between tvvo aliens to acquire or locate mining claims 
in Alaska for their joint beneflt is not void; nor does the fact of their 
alienage prevent one, who subsequently declared bis intention to be- 
coibe a citizen, from enforcing the contract by recovéring hls Interest 
In a daim loeated in the name of the other pursuant to isuch agreement 

8. Prkliminaby Injunction— RevieW on Appeal. 

An order granting a f preliminary injunction virbieh merely keeps the 
property in litigation in statu quo wlll not be disturbed on appeal unless 
it clearly appears that there bas been an abuse of discrétion. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

This is an appeal from an oi-der ôf the court allowing an Injunction pen- 
dente llte. The record contains over 589 pages of printed matter, and the 
briefs of cotinsel cover 222 pages, clting 250 Or more authorlties, upon which 
they rely. The testimony was ail objected to by the respective counsel, and 
every thread thereof Is elaborately discussed In the briefs. Upon ail points 
there Is a minute détail of every fact in the case, vrhether relevant or not, 
It has reqUired considérable labor to digest the case, and so state It as to 
make the points raised by the appeal intelligible. 

There .are élght assignments of error, Vifhich read as follows: "(1) The 
court erred' in maklng and entering said ordér granting sald injunction, for 
the reasoïi; that the alléged contract of partnershlp sued on by plaintifCs is 
not in wrlting, and therefore void and invalid, under the provisions of sec- 
tions 1044 and 1046 of chapter 101 of the Alaska Code of Civil Procédure, tit. 
2 (.31 Stat. 493). (2) * * ♦ Because plaintlfifs' alleged partnershlp con- 
tract was entirely In paroi, and is therefore void under the statute of 
f rauds and said chàpter lOl. (3) • * * Because it does not appear by the 
complaint and proofs made at the hearing that the plalntifCs are entitled to 
the relief demandefl in their complaint as last amended, or any relief what- 
ever. (4) * * * Because it appears that, under the pleadings and proofs 
considered, that plaintifCs cannot recover, and 'the alleged contract on which 
thIs actioa is brought is ^<oid. (5) • • * Because by the pleadings and 
proofs introduced in évidence at the hearing It appears that the plaintiffs 
are not entitled to any relief or judgment whatever. (6) * * ♦ Because 
it appears by the pleadings and proofs that défendants are entitled to judg- 
ment dismissing this action. (7) * '^ * Because no probable cause was 
shown for the issuance of an injimction. (8) * * • Because there was 
no compétent or sufflcient évidence of the partnershlp contract relied on by 
plaîntift'si" Thèse assignments do not reveal the innumerable points and ob- 
jections raised by counsel In the discussion thereof. 

The pleadings are numerous, fréquent amendments having been made 
théreto. App'ellahts ;q|uestlon the sufflciency of the évidence, and also claim 
that the àmendèd, soppletnefitary, and substituted complaint does not state 
facts sufflcient to constitute a cause of action, and Is therefore wholly Inadé- 
quate to support the application for the injunction. ^ It is, among other 
things, clalmed that the theory deduclble from the complaint is insufflclent 
to warrant the application for an injunction; that the facts alleged in the 
complaint are insuflicient to establish either the création or existence of a 



SIIEA V. NILIMA. 211 

mining partnersbip or of a eommon-law partnership. The spécifie objections 
urged thereto are iiuruerous. Some of them luay be briefly stated as follows : 
(1) The particular date of the location of tlie claim Is not stated; (2) the 
tlme of the existence of the partnersbip Is limited to the year 1899, without 
any statement of facts that it was ever extended beyond that period ; (3) 
that It States niere conclusions of law ; (4) that no considération for the 
partnership contract is alleged; (5) that it is not alleged that any partner- 
shlp business was carried on between them prior to the location of the claim ; 
(6) that it is not specifically alleged that there should be a sharing of profits 
and losses. 

The facts as clalmed by appellees, and set forth in their brief, are as fol- 
lows : "Alfred Nilima and Johan P. Johansen were relndeer herders brought 
over from Norway by the United States government to Alaska. News of 
the flndlng of gold at Nome was brought to Eaton Station, District of 
Alaska. On or about the 20th day of March, 1899, Nillma and Johansen 
made a paroi agreement that they would then and there become partners for 
the purpose of locating and operating mining property In the Nome Mining 
District, each to share with the other in whatever they found, and each put- 
ting an equal amount of capital into the partnership enterprise. After they 
had corne to this understanding, they built a sied together, bought grub to- 
gether, each paying half, and started together for Nome; each doing his 
share of puUing the sied, whleh eontalned tbeir store of partnership prop- 
erty. When they reached Nome they were compelled to worlj separately, as 
they were both short of money, but they never abandoned the Idea of pros- 
pecting together as soon as their circumstances would permit. Finally, on 
the 28th day of May, 1899, they went together to Glacier creek, and staked a 
claim, described as No. 1, above Snow Gulch, second tier of benches. There 
was only one clalm staked for the two men that day, though they helped 
stake another claim for two other men who were with them. In the work 
of cutting stakes, prospectlng fOr gold, marking out the Unes, and setting up 
the stakes, both men did practically an equal amount of work. The location 
notice was signed by Johansen. The cost of recording the location notice 
was borne equally by Nilima and Johansen. The assessment work on the 
claim for the year 1900 was done by Nilima and his employé, Stenf jeld. 
Johansen, after gold was struck on an adjoining claim, repudiated the part- 
nership rlght of Nillma to a half Interest In the claim, and early in September, 
1900, he refused to eonvey to Nilima his interest as a partner. Stenfjeld 
and some of the other apnellees who derived title from Nilima began nego- 
tiations with appellants Erickson, Prlce, Guinan, and Soderberg about the 
sale of their interest in the claim. Negotiations with Stenfjeld et al. hav- 
ing ceased on July 25, 1901, Nilima et al. began suit agalnst Johansen to 
establish their rights in the clalm, and on the next day, July 26, 1901, a lis 
pendens was flled for record. On July 27, 1901, Johansen entered into a 
written contract to sell the clalm to said appellants for $6,000, and $1,200 
was then pald. The deed from Johansen to appellants, contemplated by the 
contract of sale above referred to, was not executed or recorded until 
September 26, 1901, and the balance of the purchase money, $4,800, was 
then pald to Johansen. The appellees demanded to be let Into possession of 
the claim, and the demand was refused by appellants. The property is a 
very rich gold-bearing placer mine, and when water Is available it can be 
worked rapidly. A large amount of gold has already been taken from the 
ground, and the appellants eould. If permitted, work out the entire claim in 
one or two seasons, after which the clalm would be valueless." 

Johansen died March 5, 1902. George A. Shea was thereafter appointed 
administrator of the estate, and substituted for Johansen as a défendant. 
Stenfjeld and Oison purchased an interest in the property from Nillma. 

The appellees bave made condensed extracts from the testimony of Nilima, 
which, upon an examination of the entire record, we find to be substantially 
correct, as follows : "A. We said that Otto Greiner and Thorulf Kjelsberg 
woiild keep the one elaim. and we keep the other. Q. Which claim was to 
be owned by Greiner and Kjelsberg? A. The one that had Kjelsberg's notice 
on. Q. Where you say, 'That other claim was to belong to us,' who do you 
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mean by 'us'î A. To me and Johan Peter Johansen. Q. Was you acqualnted 
wlth any other persons livlng on Snow Gulch at that time? A. Thorulf 
Kjelsberg. Q. Are you acqualnted wlth Otto Greiner? A. Xes, sir. Yes ; on 
the 29th day of May I knew Thorulf Kjelsberg and Otto Greiner. They 
came to number one together. Q. Who was Otto Greiner and Thorulf Kjels- 
berg talking to? A. To me and to Johan Peter Johansen. They had heard 
that somebody had staked claims on the other slde of Glacier, and asked us 
if we wanted to go wlth them. They a«ked If we wanted to go wlth Thorulf 
Kjelsberg and Otto Greiner to stake. Q. Now, then, when you started to go 
to stake the claims, who ail went along? A. I and Johan Peter Johansen, 
Otto Greiner, and Thorulf Kjelsberg. Q. After you got through staking the 
first claim that you hâve spoken of, then what dld you do? A. We began 
on the other claim, the other claim that me and Johan Peter Johansen had. 
Q. In staking the second daim, who did the staking? A. Johan Peter Johan- 
sen and I and Thorulf Kjelsberg and Otto Greiner. Q. Did you put any 
notice on the second claim you located? A. Yes, sir. Q. Who wrotc the 
notice? A. Thorulf Kjelsberg. Q. Who signed the notice? As locator? A. 
.Tohan peter Johansen. We spoke that, if there Is anything in thèse two 
olalms, there Is enough, and, if there is nothing, it would do no more good 
to hâve the whole hill staked. Thorulf Kjelsberg and Otto Greiner were to 
hâve the other claim. It was agreed that Thorulf Kjelsberg and Otto 
Greiner were to hâve the one claim, and Johan Peter Johansen and I was to 
hâve the other. That we had already agreed to that before. Q. Now, when 
Johansen ftrst came to you at Eaton Station, and asked you to go to Nome 
with hlm.i what dld he say to you? A. He said that, whatever we staked 
in one or,,^nother's name, it should be one-half to each. He asked me that, 
if you wouldn't come with him to Nome-^come with him' as a partner to 
Nome. Q. Wli^t âld you say in reply to said Johan Peter Johansen's request 
that you go to Nome w^th; him on this business? A. I promlsed to go. Q. 
What was then done with référence to the matters concerning which you had 
been talkjng vpith Johansen? A. W'e started to get ready for the journey. 
, We made a sied and bought provisions. We bought $40 each, and we had 
some before. We made the sied onrselves, but we pald $2.50 for irons for 
the runners. We went to the woods and chopped the trees. We pulled it 
[sied] ourselves. We had no deer or dogs. Johan Peter Johansen came to 
me and asked me If I wouldn't give him one and a quarter for my share for 
recording of the claim. Q. And what did you do? A. I gave one dollar and 
twenty-flve cents — one-half of my share. Q. Who did you gIve It to? A. To 
my partner Johan Peter Johansen. I hlred Ole Stenfjeld. Q. What to do? 
A. Do the assessment work on the claim, and look after other thlngs. Q. 
What claim? A. The one that my partner located was one ; the same 
that my partner's locatlop was on. Q. What do you mean by your partner's 
location? A. I mean that the claim that we staked with my partner. Q. 
Dld you ever pay any money to any one for doîng assessment work on the 
daim on Glacier ereek for the year 1900? . A. Tes, sir. Q. Who did you pay 
money to? A. Ole Oleson. Q. What was the usual fee charged in June, 
1899, for ifecording a location notice? A. Two dollars and a half. I was 
working because I had Interest in the daim. I employed a man to do our 
part of the work. Q.; Why dld you do this? A. I did the work so as to 
keep the claim for myself and Johan Peter Johansen. Q. Who did you em- 
ploy for this purpose? A. Ole Stenfjeld." 

This gênerai statement Is deemed suffielent to présent the légal questions 
ralsed by counsel. 

R. R. Bigelow, J. W. Dorsey, R. M. F. Soto, James E. Fenton, N. 
Soderberg, and Ira D. Orton, for appellants. 

Albert H. Elliott, John L. McGinn, and William T. Love, for ap- 
pelées. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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HAWLEY, District Judge (after making the foregoing statement). 
It will be our endeavor to confine the discussion in this case to as 
few points as possible, a:nd at the same time to cover ail material ques- 
tions that hâve been properly raised and presented by counsel. It may 
be said generally that the évidence of Nilima, and the facts set forth in 
the amended, supplementary, and substituted complaint, make eut at 
least a prima facie case on the part of the appellees ; and, unless the 
légal objections raised thereto by appellants destroy the force and effect 
thereof, there is enough in the record to sustain the action of the court 
below in issuing the injunction. Some of the reasons which sustain this 
view will be hereafter referred to. 

1. The agreement of partnership, as alleged and proven, does not fall 
within the character of contracts required by the Alaska Code to be in 
vvriting in order to be valid. The agreement does not corne within the 
provisions of the statute of frauds. The rule is well settled that an 
agreement between two or more persons to explore the public domain, 
and discover and locate a mining claim or claims, for the joint benefit 
of the contracting parties, does not fall within the statute of frauds, and 
need not be in writing. If, in pursuance of the agreement, one of the 
parties locates the claim in bis own name, he holds the légal title to the 
interests of the others in trust for them. Murley v. Ennis, 2 Colo. 300 ; 
Hirbour v. Reeding, 3 Mont. 15, 20, 23; Mevlette v. Brennan, 20 
Colo. 242, 38 Pac. 75 ; Meagher v. Reed, 14 Colo. 335, 351, 367, 21 
Pac. 681, 9 L. R. A. 455 ; Gore v. McBrayer, 18 Cal. 582, 587 ; Settem- 
bre V. Putnam, 30 Cal. 490; Moritz v. Lavelle, 77 Cal. 10, 18 Pac. 803. 
11 Am. St. Rep. 229; Welland v. Huber, 8 Nev. 203; 2 Lind. on 
Mines, § 797. This is not a partnership to deal in lands. It is atleged 
in the complaint to be a "prospecting and mining partnership." But it 
matters not what name is given to it by the parties ; it must be left to 
the court to détermine its gênerai nature from the facts. Whether it 
is called a "contract," an "agreement," or a "partnership," the law 
steps in, and from the facts détermines the rights of the respective 
parties thereunder. It will not be necessary to follow the counsel as 
to when or at what place the agreement was executed. In the very 
nature of the case, no independent argument can be based on the talïc 
at Eaton Station. The entire steps taken by the parties must be consid- 
ered. Whatever was done in furtherahce of the common purpose, un- 
derstanding, and agreement must be treated as an entire or continuons 
transaction, so far as their rights and obligations in respect to the en- 
terprise are concerned. If by words, acts, and deeds they joined togeth- 
er in a common purpose, and agreed to share equally m the enterprise. 
they were, in a certain sensé, partners, and such a partnership may be 
formed without any written articles between the parties. In determin- 
ing whether the relation between the parties to an oral agreement con- 
stitutes a partnership, their intention, as is disclosed by the nature and 
efifect of the whole agreement, and acts done thereunder, must govern. 
The mutual agreement between Nilima and Johansen was not, strictly 
speaking, a mining copartnership, in the full sensé of that term, or an 
ordinary common-law partnership, or a "grubstake" agreement; and 
some of the principles of law annoimced in such cases are not spécially 
applicable to the case in hand, and need not be discussed. 
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2. We are of opinion that the complaint states facts sufficient to con- 
stîtute a cause bf action in equity; that the objections urged thereto 
are more to the iform than to the substance. Some of the objections 
niade thereto are purely technical ; others are based upon the theory 
of appellants that the suit was a mining copartnership, pure and simple ; 
and others, that the existence of a partnership and date of location of 
the claîm are uncertain. A motion to hâve made it more certain and 
definite would doubtless hâve been allowed. 

In Pomeroy's Code Rem. (3d Ed.) § 549, the author said : 

"The true doctrine to be gathered froin ail ttie cases is that If the sub- 
stantial facts whlch constitute a cause of action are stated in a compl;H"t 
or pétition, or can be inferred by reasonable intendment from the matters 
whlch are set forth, although the allégations of thèse facts are imperfect, 
incomplète, and defective — such InsulHcieucy pertaining, however, to the form 
rather than to the substance — the proper mode of correction is not by de- 
murrer, nor by excludlng évidence at the trial, but by a motion before 
the trial to malce the averments more definite and certain by amendment. 
* * * If, Instead of alleglng the Issuable facts, the pleader shonid state 
the évidence of such facts, or even a portion only thereof, unless the omis- 
sion was so extensive that no cause of action at ail was Indlcated, or if he 
should aver conclusions of law In place of fact, the resulting insuflicîency 
and Imperfection would pertaln to the form rather than to the substance, 
and the mode of correction would be by a motion, and not by a demurrer." 

Section 97 of the Alaska Code of Civil Procédure (31 Stat. 347) dé- 
clares that : 

"The court shall, in every stage of an action, disregard any error or de- 
fect In the pleadings or proceedings whlch shall not afCect the substantial 
rights of the adverse party." 

3. It is claimed that appellees vvere guiity of lâches in commencing 
and in prosecuting the suit. What are the facts ? The complaint does 
not state the time when the Columbia claim (in controversy) was located, 
but it does show that it was located prior to August 20, 1900. Nilima 
and Johansen left Eaton Station in the spring of 1899. The complaint 
was filed July 25, 1901. It may hâve been within one year, and could 
not hâve been pver two years, from the time of the location of the daim. 
The application for the injunction was made June 9, 1903. Thèse 
facts as to time do not seem to bring the case within the rule of lâches, 
and no question as to lâches seem s to hâve been urged in the court 
below. There is no assignmçut of error upon this point. It has, how- 
ever, been held that the objection of lâches may be taken without plead- 
ing the same as a défense. Sullivan v. Railroad Co., 94 U. S. 806, 
811, 24 L. Ed. 334; Richards v. Mackall, 124 U. S. 183, 187, 8 Sup. 
et. 437, 31 L, Ed. 396; Penn Ins. Co. v. Austin, 168 U. S. 685, 697, 
18 Sup. Cl 223y 42 L. Ed. 626. It may therefore be assumed that it 
may be considered without référence to the assignments of error. It 
is well settled that, if the delay in the assertion of rights is not ade- 
quately explaihed, and if such circumstances hâve intervened in the 
condition of the adverse party as to render it unjust to them, a court of 
equity might afïord relief where a shorter time than that prescribed by 
the statute of limitations has elapsed without suit. From the record 
in this case, it doesi^ot appear that the relative positions of Nilima and 
Johansen had in ^ny way been changed to the préjudice of appellants 
by the delay. Townsend v. Vanderwerker, 160 U. S. 171, 18G, 16 Sup., 



SHEA V. NILIMA. 2iO 

Ct. 258, 40 L. Ed. 383; 18 Am. & Eng. Ency. I.. (2d Ed.) 101, and 
authorities there cited. The suit was brought before Johansen's death, 
and appellants purchased the property from Johansen with knowledge 
of Nilima's équitable claims, and they ought not to be allowed to plead 
lâches for a less time than prescribed by the statute of limitations. 
They were ail, with the exception of R. É. Price, encouraging Johan- 
sen in his refusai to exécute the deed of a one-half interest in the prop- 
erty to Nilima. 

4. The next contention of appellants is that the contract in question 
was made between aliens, and cannot be enforced ; it being claimed that 
the enforcenient of the contract involves the violation of the statutes of 
the United States as to who can locate mining claims. If the contract 
between the parties was illégal, having for its object a violation of the 
law, it cannot be judicially enforced. 15 Am. & Eng. Ency. L. (2d Ed.) 
ft35, and authorities there cited. The record shows that, at the time 
the Columbia claim was located, both Nilima and Johansen were aliens. 
It also shows that on April 38, 1900, Nilima, in the superior court of 
the city and county of San Francisco, Cal., in àccordance with the pro- 
visions of law upon the subject, regularly declared his intention to be- 
come a citizen of the United States. At this date Johansen still 
recognized Nilima as his partner, and no intervening rights of others 
to the claim had accrued. 

The statute of the United States provides that : 

"Ail valuable minerai deposits in lands belonglng to the United States, 
both surveyed and unsurveyed, are hereby declared to be free and open to 
exploration and purehase • ♦ » by citizens of the United States and 
those who hâve declared thelr intention to become such, under régulations 
prescribed by law," Rev. St. § 2319 [U. S. Comp. St. 1901, p. 1424]. 

The fact that a mining claim is located by an alien can only be taken 
advantage of by the government. The location is not illégal or void, 
but, at most, is only voidable by the act of the government. A subsé- 
quent déclaration of intention by a locator, or oné having an interest in 
the claim, prior to the inception of any adverse rights, relates back to the 
date of the location, or acquisition of the alien's interests therein, and 
validâtes the transaction. Fairfax's Devisee v/ Hunter's Lessee, 7 
Cranch, 603, 619, 3 L. Ed. 453 ; Craig v. Radford, 3 Wheat. 594, 599, 
4 L. Ed. 467 ; Governeur's Heirs v. Robertson, 11 Wheat. 333, 356, 6 
L. Ed. 488; Osterman v. Baldwin, 6 Wall. 116, 133, 18 L. Ed. 730; 
Manuel V. Wulfï, 153 U. S. 505, 511, 14 Sup. Ct. 651, 38 L. Ed. 533; 
St. Louis M. Co. V. Montana M. Co., 171 U. S. 650, 655, 19 Sup. Ct, 
61, 43 L. Ed. 330; McKinley M. Co. v. Alaska M. Co., 183 U. S. 663, 
572, 22 Sup. Ct. 84, 46 L. Ed. 331 ; Crœsus M., M. & S. Co. v. Colorado 
L. & M. Co. (C. C.) 19 Fed. 78, 82; Billings v. Aspen M. & S. Co., 51 
Fed. 338, 343, 3 C. C. A.. 252: Lone Jack M.- Co.- v. Megginson, 82 
Fed. 89, 93, 27 C. C. A. 63 ; Tornartses v. Melsing, 109 Fed. 710, 47 
C. C. A. 596. 

In McKinley M. Co. v. Alaska M. Co., supra, the court said : 

"The meaning of Maniiel v. Wulff Is that the Incation by an alien, and ail 
the rights following from such location, are voidable, uot void, and are free 
from attack by any one except the govermneut" 
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In Lone Jack M. Co. v. Megginson, supra, this court said : 

"But 1£ the right of Hanley as a locator eould now be brought In question 
upon the ground that he was an allen at the tlme when the location was 
made, we are of the opinion that his subséquent déclaration of Intention tt> 
become a citlzeii related back to thé date of his location, and, in the ab- 
sence of adverse rlgbts attaching prior to the date of the actual déclaration 
of intention, operated to validate the location." 

The laws applicable to Alaska déclare that aliens may acquire and 
hold lands. By the act of Congress of March S, 1897, c. 363, 29 Stat. 
618 [U. S. Comp. St. Supp. 1903, p. 336], whîch was in force at the 
time the agreement in question was made, aliens, or persons who shall 
become bona fide résidents of the United States, were authorized to ac- 
quire title to lands or mining claittls by purchase. There is nothing in 
thèse acts which in any manner attacks the validity of the agreement in 
question. 

Under the views we hâve expressed, and the principles of law an- 
nouriced in the décisions we hâve citéd, the agreement of the parties, 
the location of the claim, and the enforcement of Nilima's rights therein, 
were not and are not in violation of the law. The position of appel- 
lants upoh thèse points cannot be sustained. Courts of equity will 
not déclare illégal or void a contract 6r agreement to do that which the 
Jaw does not prohibit, but in fact expréssly admits. 

5. In the considération of the questions involved in this case, we hâve 
not lost sight of the fact that the appeal herein is taken from an 
order of the court allowing an injunction pendente lite; that in such 
cases it is not necessary to make such a complète and perfect showing 
as would érititle the applicant to full relief at the final hearing of the 
case upotiit? merits ; that jt is enough,'if the court can find from the 
pleadings, the évidence, and afïidavits in support thereof, a case which 
présents a proper subject for investigation in a court of equity. The 
court is tiien authorized to exercise its sound discrétion in issuing an 
injunction. Especially is this true in a case like the one in hand, where 
the issuance of an injunction only keeps the property in statu quo dur- 
ing the litigation, until the final hearing. In ail such cases appellate 
courts are pot inclined to interfère unless it clearly appears that the 
court below abused its discrétion. Blount v. Société, 53 Fed. 98, 101, 
3 C. C. A. 455'! Workingmen's Amalgamated Council v. United States, 
57 Fed. 85, 6 C. C. A. 258; Duplex P. P, Co. v. Campbell P. P. Co., 69 
Fed. 250, 252, 16 C. C. A, 220; Thompson v, Nelson, 71 Fed. 339, 
18 C. C. A. 137; 16 Am. & Eng. Ency. U. (2d Ed.) 345; 10 Ency. PI. 
& Pr. 983-985, and authorities there cited; 2 High on Inj. § 1696. 

We hâve purposely refrained from reviewing the évidence offered at 
the trial, or expressing any opinion as to the weight thereof. Thèse are 
matters to be determined upon the final hearing. 

Our conclusion is that the court below was authorized by the plead- 
ings and the proofs, as shown by the record herein, to act in the prem- 
ises, and that in granting the injunction it did not violate any established 
rule of law or principle of equity. 

The order appealed from is afïîrmed, with costs. 
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COPLAND et al. v. WALDRON. 

(Circuit Court of Appeals, Ninth Circuit October 10, 1904) 

No. 1,058. 

1. APPEAI,— Omission of Necessaby Partt— Amendment. 

Where au appeal was taken by two of three défendants, against whom 
a joint decree for a suna of money was rendered, and the record fails to 
show that ttie third défendant, who made default in the court below, was 
in any manner joined in the appeal, or notified to join, or severed for 
failure or refusai to join, the defect is not one of form only, which the 
Circuit Court of Appeals may permit the appellants to cure by amendment. 
under Rev. St. § 1005 [U. S. Comp. St 1901, p. 714], but Is fatal to juris- 
diction of the appeal. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

On motion of appellee to dismiss, and on appellants' motion for leavc 
to amend appeal. 

This is a libel in personam by C. W. Waldron against George H. Copland, 
George Morrill, and James Pirie. It is alleged in the libel that Copland, Mor- 
rill, and Pirle, as joint owners of the sehooner Laurel, contracted with 
Waldron, among other thlngs, to carry upon sald sehooner a certain cargo 
of merehandise from Puget Sound, state of Washington, to Golofnin Bay, or 
Nome, Alaska; that the cargo was furnished, accepted, and loaded ou 
board; that the Laurel sailed and began her voyage, but that by reason of 
her unseaworthiness, known to the appellants when they entered into the 
contraet, she falled to dellver the goods at the port of destination, The libel 
further avers that a considérable portion of the cargo was utterly lost, and 
that the remainder thereof was discharged upon the Oolman Dock, in Seattle. 
where at the time of filing the libel it still remained. Copland and Morrill 
appeared, excepted, and answered; but Pirie, although served with process, 
did not appear, and his default was taken. The trial court, after reoeiving 
and considerlng évidence, rendered its décision in favor of the libelant. 
Waldron, and on September 23, 1903, made its decree "that the said C. W. 
Waldron, the above plaintiff, do hâve and recover of and from the défend- 
ants, George H. Copland, George Morrill, and James Pirie, In the sum' of 
.$5,000," etc. This decree was entered on September 2C, 1903. On March 7, 
1904, Copland and Morrill filed their pétition for an order allowing an 
appeal, together with their asslgnment of errors. On the same day an order 
allowing an appeal by Copland and Morrill was obtalned by them, and on 
March 21, 1904, notice of appeal by Copland and Morrill was served and 
flled, and a bond on appeal given by the same parties. The record fails to 
disclose that James Pirie is in any way joined in the attempted appeal, and 
it nowhere appears that he was ever in any manner notified to join, or 
severed for failure or refusai to join after notice or at ail. Before this 
cause came on for hearing, the appellee moved to dismiss the appeal at- 
tempted by Copland and Morrill, who, on their part, on May 6, 1904, made a 
counter-motion "for an order allowing amendment of the citation therein so 
as to include the name of James Pirie as a party to this appeal, or that the 
court direct a citation to be issued from the clerk's office of this court di- 
recting him (the said James Pirle) to appear In this court upon the hearing 
of this appeal." The motion to amend is based on the facts above stated, un- 
der the provisions of section 1005 of the Revised Statutes [U. S. Comp. St, 
1901, p. 714], which reads as follows : "The Suprême Court may, at any 
time, in its discrétion and upon such terms as it may deem just, allow an 
amendment of a writ of error, when there is a mistake in the teste of the 
writ, or a seal to the writ is wanting, or when the writ is made returnable 
on a day other than the day of the commencement of the term next ensuing 
the issue of the writ, or when the statement of the title of the action or 
parties thereto in the writ is détective, if the defect can be remedied by 
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référence to the accompanylng record, and In ail other particulars of form: 
provided, the defect has not prejudiced, and the amendment will not injure, 
the défendant In error." 

S. D. King and G. Meade Emory (Frederick Bausman, o£ counsel), 
for appellants. 
Charles Page, E. J. McCutchen, and Samuel Knight, for appeliee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The rnotions herein made will be cqnsidered together. Appellants 
admit that the decree appealed from is joint, and that a joint decree 
should be appealed from by ail, or severance made ; that the fact that 
Pirie did not appear in the lower court furnishes no excuse for appel- 
lants leaving him out on the appeàl ; and that this court has the power 
to dismiss the appeal for want of his présence. But appellants daim 
that the contention of appeliee that this court has no power to bring 
the omitted party in is not correct. 

We are of opinion that the fàcts of this case bring it within the rule 
announced by the Suprême Court, in Estis v. Trabue, 138 U. S. 225, 229, 
9 Sup. Ct.,58, 33 L. Ed. 43:7. After holding that a writ of error, in 
which the plaintiff and défendants weré designated merely by the name 
of a firm containing the expression "& Co.," was not sufficient to give 
the court jurisdiction, but, inasmuch as the record disclosed the naraes 
of the persons composing the firm, allowed the writ to be amended, 
under section 1005 of the Revised Statutes [U. S. Comp. St. 1901, p. 
714] , the court said : 

"But there Is ^nother difflculty In, the présent case, which cannot be 
reached by an amendment in or by this; court under section 1003. The judg- 
.ment Is dlstinctly ; pne against theclatoants, and C. F. Robinson and John 
W. Dillard, thelr surçties in their 'forthcoming bond,' jointly, for a défini te 
sum of money. There Is nothing dlistiributlve In the judgment, so that it 
can be regarded as containing a separate judgment against the claimants and 
another separate judgment against the isureties or as containing a judgment 
against the sureties, payable and enforceable only on a failure to recover the 
amount from the clâhnants; and exécution Is awarded against ail of the 
parties jointly. * • * It is well settled that ail the parties against whom 
a judgment of this klnd Is entered mtist join in a writ of error, if any one 
of them takes eut such ■wTiti Or else there must be a proper summons and 
severance. In order to allow of the ;prosecution of the writ by any less tlian 
the whole number of the défendants against whom the judgment is entered. 
• * * Where th^ere is a substantial defect in a writ of error, which this 
court cannot amend, It has no jurisdiction to try the case. * * * It will 
then, of Its own motion, dismiss the case, wlthout awaiting the action of a 
party." 

This case is directly in point. It is, however, argûed that since the 
rendition of the décision the Suprême Court has changed its ruling, 
and accepted the views contended for by appellants ; and our attention 
has been called to Inland & Seaboard Coasting Co. v. Toison, 136 U. 
S. 572, 10 Sup. Cf. 1063, 34 L. Ed. 539, which it is claimed is "strikingly 
illustrative" of their contention. The facts in that case were dissimilar 
from the case at bar. There Toison recovered damages in the Suprême 
Court of the District of Columbia. The Inland & Seaboard Coasting 
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Company was the sole défendant therein, and gave an undertaking with 
four sureties, and took an appeal to the gênerai term, where the court, 
in accordance with its ruie in such cases, when it affirmed the judgment 
of the spécial term, also entered judgment against the sureties in the 
undertaking. The vvrit of error, having been sued eut without mention- 
ing the sureties, was dismissed. In moving to rescind the judgment of 
dismissal, the plaintiff in error argued that the judgments of the gênerai 
term "were in fact and in law two judgments, and that the sureties were 
not parties to the tort suit." The court contented itself by a simple 
order granting the motion to rescind the dismissal, and allowed the writ 
of error to be amended so as to include the sureties. We are not pre- 
pared to say that in making this order there was necessarily any de- 
parture from the rule announced in Estis v. Trabue, and it is fair to pré- 
sume that none was intended. Within five months after the décision 
in the Toison Case the Suprême Court decided Mason v. United States, 
136 U. S. 581, 10 Sup. et. 1062, 34 L. Ed. 345, where a postmaster 
and his sureties were sued jointly for a breach of the bond, and he and 
a part of the sureties appeared and defended, the suit was abated as Jo 
one of the sureties, the others made default, and judgment of default 
was entered against them. The sureties who had appeared and defend- 
ed the suit sued out a writ of error. A motion was made to amend the 
writ by adding the omitted parties, and the motion was denied. 

Walton V. Marietta Chair Co., 157 U. S. 342, 346, 15 Sup. Ct. 636, 
39 h. Ed. 725, furnishes an illustration of the character of cases where 
amendments to the writ of error should be allowed under the provisions 
of section 1005 of the Revised Statutes. They are cases where "the 
statement of the title of the action or parties thereto in the writ is de- 
fective," or where the defect, whatever it be, "can be reraedied by référ- 
ence to the accompanying record." This is also made clear by référ- 
ence to the language of the statute. This is not a case where the 
appeal is merely defective in form. 

The truth is that the rule must be determined by the particular facts 
in .each case as they arise. In the présent case the record does not, 
as mentioned in the statement of facts, disclose that James Pirie, who 
was one of the three parties against whom the suit was brought to re- 
cover damages for breach of a joint contract, and against whom judg- 
ment was rendered, was in any manner joined in the appeal, or that he 
was ever notified to join, or severed for failure or refusai to join. 
Thèse things must appear to give this court jurisdiction of the appeal. 
As was said by the court in Inglehart v. Stansbury, 151 U. S. 68, 73, 14 
Sup. Ct. 337, 38 L. Ed. 76 : 

"This could only be shown by a summons and severance, or by some 
équivalent proeeeding, such as a request to the other défendants, and their 
refusai to join in the appeal, or at least a notice to them to appear, and their 
failure to do so; and this must be évident upon the record of the court ap- 
pealed from, In order to enable the party prevalliug In that court to enforce 
his decree against those who do not wlsh to hâve it reviewed, and to prevent 
him and the appellate court from being vexed by successive appeals In the 
same matter," 

The motion to dismiss is granted, and the motion to amend denied. 



220 133 FEDERAL REl'OKÏKU. 

TAUSSIG V. ST. LOUIS VALLEY TRANSFER RT, 

(Circuit Cwrt of Appeals, Seventh Circuit. October 4, 1904.) 

No. 1,059. 

1, Raileoads — RiGHT oy Eminent Domain — Illinois Statutb. 

Hurd's Rev. St. 111. 1889, c. 114, § 49, whlch authorizes any rallroad 
Company of the State havlng a terminus on any navigable river borderlng 
on. the State to own and operate water craft for tbe carrlage across the 
river of passepgers or property transported or to be transported over Its 
Jines, but provides that "no right ehall exist under this act to eondemn 
any real estate for landing for such water craft, or for any other nurpose," 
does not deprive a rallroad company organized undér the gênerai provisions 
otiSUçii ehaptet of the rlght glvën it thereby to- eondemn real estate for 
right ^f way and terminal purposes merely because its Une terminâtes at 
the Mississippi river, and its englneer states that the purpose of the Une 
Is to there construct an incline and operate a ferry ; there being nothing 
In the charter to show any corporate purpose to operate under sald section 
49, nor any évidence to show such an intention. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. ' 
The facts are stated in the opinion of the court. 

Charles W. Thomas, for plaintifï in error. 

W. S. Forman and L. D. Turner, for défendant in error. 

Èefore JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. The défendant in error, the St. Louis 
Valley Transfer Ràilway, is a corporation organized under the lavvs of 
the State of Illinois, authorized to construct, maintain, and oper- 
ate, among other lines, a line of railroad from a point near the inter- 
section of the Waterloo and East Carondelet Turnpike Road with the 
St. IvOÛis Valley Railway, in a westerly direction to the Mississippi 
River. Also a branch beginning on Lot 23 of Prairie due Pont Com- 
mons, and running in a northwesterly direction to a point near Dupo 
on the St Louis Valley Railway. 

The case before us is a condemnation suit brought originally in the 
County Court of St. Clair County, Illinois, against the plaintifï in error, 
and othèrs, ail of îhem citizens of ]\lissouri, and removed by them into 
the Circuit Court of the United- States, for the Southern District of 
Illinois,, The purpose of the case is to eondemn a right of way across 
lands, belonging to the plaintiff in error and the others, and embraced 
within the survey and location of the road as authorized by the articles 
of its incorporation. The lands sought to be taken are in several lots, 
one bounding on tihè Mississippi River, and the others lying back from 
the river, and sepairated from the first by a public road. 

It is not questioned that but for the testimony of the railroad's en- 
gineer, in the hearing in the Circuit Court, the railway company would 
be entitled to the decree of condemnation asked. The company is or- 
ganized under chapter 114 of Hurd's Revised Statutes of Illinois of 
1899, section 18 of which reads as follows: 

"If any such corporation shall be unable to agrée with the owner for the 
purchase of any real estate requlred for the purposes of its incorporation, or 
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the transaction of Its business, or for Its dépôts, station buildings, machine and 
repalr shops, or for rlglit of way or any other lawful purpose connected witli 
or necessary to the building, operating or running of said road, such corpora- 
tion may acquire such title in the manner that may be now or hereafter pro- 
vided for by any law of eminent domain." 

The pôwer of eriiinent domain provided applies, unquestionably, to 
lands lyingbn navigable waters, to which ripiarian rights may attach, 
as well as to lands lying away from such streams. 

But on the hearirig in the Circuit Court, one Jacobs, the railroad's 
engineer, was called by the Company as a witness, who, after identify- 
ing a plat of the plan and place of location of the road, on cross-exam- 
ination testified, as the bill of exceptions puts it, that "the purpose of 
this whole railroad as located by me, is to go to the Mississippi River 
and construct an incline and operate a ferry." It is upon this évidence, 
standing entirely alone, that plaintifï in error grounds his contention 
that the railway company is not entitled to an exercise of the right of 
eminent domain. The argument is that an act of the General Assem- 
bly, passed in 1877, to facilitate the carriage and transfer of passengers 
and property by railroad companies, takes away, under the circum- 
stances stated, what would otherwise be the railway's rights. The 
portion of the act relied on, is as f ollows : 

"That ail railroad companies Incorporated under the laws of this state, hav- 
Ing a terminus upon any navigable river bordering on this State, shall bave 
power to own for their own use any water eraft necessary in carrying across 
such river any cars, property or passengers trnnsported over their Unes or 
transported over any railroad terminating on the opposite side of such river 
to be transported over their Unes : Provided, that no right shall exist undei- 
this act to oondemn any real estate for landing for such water craft, or for 
any other purpose. And this act shall only apply to such railroad conipaniesi 
as own the landing for such water craft : Provided also, that nothing in 
this act shall be held to Impair any right or privilège granted any ferry 
company Incorporated under the laws of this state ; and that ail the powers 
and rights herein granted sald railroad companies shall be subject to what- 
ever rights and privilèges may hâve heretofore been granted to any ferry 
company in this state: and that nothing in this act shall prevent said rail- 
road companies from belng subject, in the use of such water craft to ail 
laws of the state regulating ferries now in force or hereafter to be in force : 
and Provided further, that nothing in this act shall be held or constituted 
to authorize any railroad or railway company doing business under any 
charter granted by this State to consolidate with any railroad or railway 
company out of this state, so as to form one contlnuous Une of railroad, or 
otherwise to alter, modify or repeal any provision of any such charter granted 
by this state: or to impair the rights of this state as now reserved to it In 
any such charter." Hurd's Rev. St. 1899, c. 114, § 49. 

We cannot concur in this view. The testimony of the engineer 
must be taken as simply his view of the enterprise as a physical entity. 
It may very well hâve been true, that the enterprise, as a physical entity, 
contemplated a railroad to the river, to be operated in connection with 
a ferry across the river. But this would not necessarily, or even 
probably, delineate the corporate purposes of the railway company. 
It may hâve been intended that the railway thus terminating at the 
river should connect with a ferry already established — the ferry of 
some other road — or an independent ferry, or a ferry to be operated 
by a separate company to be organized by the same parties under a 
ferry charter. Nothing in the law, so far as we can see, prohibits any 
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such arrangement, and nothing in the évidence discloses that there 
was anything more in mind than to carry out some such arrangement. 
The corporate purpose of the railroad company is to be judged, not 
by what one of its engîneers may hâve remarked, but by the corporate 
purposes as shown in its charter; and there is no corporate purpose 
thus disclosed that shows to us that the railroad is to operate under 
the act of 1877, 
The judgment of the Circuit Court will be affirmed. 



TEE3 YUBN V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. Oct. 3, 1904) 

No. 1,019. 

1. Chinesb Excxusion— Failuee to Pkocurh: Ceetificate— Evidence to Ex- 
cuse. 

Evidence considered, and held Insufflcient to establlsh clearly that a 
Chinese iaborer who testified tliat he was a résident of the United States 
on May 5, 1892, and vrho f ailed to procure a certiflcate of résidence, was 
unable to do so "by reason of accident, siclîness or other unavoidable 
cause," as required by the Chinese exclusion act of May 5, 1892, c. 60, 
27 Stat. 25, as amended by Act Nov. 3, 1893, c. 14, 28 Stat. 7 [U. S. Comp. 
St. 1901, p. 1320], and a judgment ordering his déportation affirmed. 

Appeal from the District Court of the United States ±or the North- 
ern District of California. 

Bell & Straus, for appellant. 
Marshall B. Woodworth, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. The principles announced by this court 
in Tsoi Yii et al. v. United States (C. C. A.) 129 Fed. 685, as to the right 
of Chinese défendants in cases of this character to take an appeal to 
this court from the décision of the District Court, hâve been affirmed 
by the Suprême Court. United States, Petitioner, 194 U. S. 194, 34 
Sup. Ct. 639, 48 L. Ed. 931. The appeals will be considered upon the 
facts presented in each case. 

This appellant was arrested upoh a warrant charging him with being 
a Chinese manual Iaborer within this district "without the certificate of 
résidence required by the act of Congress entitled 'An act to prohibit 
the coming of Chinese persons into the United States,' approved May 
5, 1892 (Act May 5, 1892, c. 60, 27 Stat. 25), and the act amendatory 
thereof approved November 3, 1893 (Act Nov. 3, 1893, c. 14, 28 Stat. 
7 [U. S. Comp. St. 1901, p. 1320]), and the act of Congress approved 
April 29, 1902 (Act April 29, 1902, c. 641, 32 Stat. 176 [U. S. Comp. 
St. Supp. 1891])." The entries from the commissioner's docket con- 
tained in the record in this case show that on September 29, 1903, ap- 

ir 1. Oitizenship of Chinese, see notes to Gee Fook Sing v. United States, 1 
C. C. A. 212 ; Lee Sing Far v. United States, 35 C. G. A. 332. 
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pellant was brought before the commissioner, and was then "informed 
of the charge against him, and of his right to the aid of counsel" ; and 
the cause was then set for hearing on October Ist at 10 a. m., and on 
motion of the United States attorney the cause was set for hearing at 
2 p. m. of said day. The défendant was then sworn and examined, and 
testified as follows : 

"The Commissioner: Q. Where were you born? A. In Cliina. Q. When 
dld you flrst corne to the United States? A. In the flfth year of Kwong Sue. 
Q. What hâve you been doing slnce you came? A. Laundry. Q. Hâve you 
always been a laborer? A. Tes, sir. Q. Were you registered? A. No, sir; I 
was sick at the time of tiie registration. Q. Where were you? A. Hère in 
San Francisco. The Commissioner : I order you deported." 

This was ail the testimony that was offered. 

The commissioner held that appellant had not "clearly established that 
by reason of accident, sickness, or other unavoidable cause he has been 
unable to procure such certificate." Thereafter, on October 14, 1903, 
the case having been regularly brought before the District Court by 
an appeal from the commissioner's décision, appellant appeared by 
counsel, and asked leave to introduce additional testimony. This mo- 
tion was denied. The case was then heard upon the record from said 
commissioner, and the court ordered "that the judgment of déportation 
by U. S. Commissioner E. H. Heacock be, and the same is herebyi 
aiïïrmed," to which order the' appellant then and there excepted. The 
appeal herein is taken from said judgment. Numerous assignments of 
error are made, ail of which hâve been carefuUy examined. 

Section 3 of the act of May 5, 1892, c. 60, under which appellant 
was arrested, provides "that any Chinese person or person of Chinese 
descent arrested under the provisions of this act or the acts hereby ex- 
tended, shall be adjudged to be uniawfully within the United States 
unlcss such person shall establish, by affirmative proof, to the satisfac- 
tion of such justice, judge, or commissioner, his lawful right to remain 
in the United States." 27 Stat. 25 [U. S. Comp. St. 1901, p. 1330] . In 
the amendatory act of November 3, 1893, c. 14, it is made the duty of 
the District Judge "to order that he be deported from the United States, 
as provided in this act and in the act to which this is an amendment, 
unless he shall establish clearly to the satisfaction of said judge that 
by reason of accident, sickness, or other unavoidable cause he has been 
unable to procure his certificate, and to the satisfaction of said United 
States judge, and by at least one crédible witness other than Chinese, 
that he was a résident of the United States on the fifth of May, eighteen 
hundred and ninety-two." 28 Stat. 7 [U. S. Comp. St. 1901, p. 1320]. 
The évidence given by appellant was insufficient to establish clearly that, 
by reason of sickness, appellant was unable to procure his certificate. 
There is nothing in the proceedings had before the commissioner or in 
the District Court showing that any of the steps taken were inconsistent 
with the treaty obligations between the United States and China of De- 
cember 8, 1894 (28 Stat. 1210). 

Appellant was not refused the assistance of counsel. He had the 
opportunity to employ counsel, and there was granted to him sufficient 
time for that purpose. When first brought before the commissioner he 
was, through an interpréter, fully informed of his rights in this regard. 
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He did not at thè time Of the hearing.ask for any continuance in order 
to enable him to employ counsel. Moreover, when the cause came be- 
fore the District CoUrt, appellant wa^ represented by counsel. It appears 
that a motion was thfeli made to introduce additional testimony, but there 
is nothing in the record to shoW its nature or character. The facts, 
whatever they were, were presented to the court ; and it is f air to pré- 
sume, in the absence of any showing to the contrary, that the court did 
not err in refusing to reopen the case. 

The appeal herein is without merit. The judgment of the District 
Court is affirmed. 



UNITED STATES v. COUGHANOUR. 

(Circuit Court of Appeals, Nlnth Circuit October 3, 1904.) 

No. 1,037. 

1. AppeaIt-Review— Brboeb Kendbreo Haemless bt Verdict. 

Where the jury, In an action by the United States to recover for tim- 
ber alleged to bave been unlawfully eut from public lands, found against 
the défendant on the défense pleaded by him that the timber was eut 
from minera] land not subject to entry except as sùch, and was lawfully 
taken as authorized by Act June 3, 1878, c. 150, 20 Stat. 88 [U. S. Comp. 
St 1901, p. 1528], and returned a verdict for plaintiff, but for the value 
of the tImber as It stood instead of the value of the logs, any error in the 
admission of évidence ag to the minerai character of the land or in giving 
or refusing instructions on that subject was without préjudice to plaintifC. 

In Error to the Circuit Court of the United States for the District of 
Montana. 

Marsden C. Burch, U. S. Atty., and R. V, Cozier, for the United 
States. 
Fremont Wood and W. E. Borah, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error brought an action 
against the défendant in error to recover the value of 703,533 feet of 
saw logs, alleged to be of the value of $3.50 per thousand feet, and to 
hâve been eut by the défendant in error from timber growing upon cer- 
tain described lands belonging to the United States, situate in three 
townships in the state of Idaho. The défendant in error answered, 
denying that he had unlawfully eut said timber, and alleging that it 
was eut by bona fide résidents and citizens of Idaho upon lands which 
were unoccupied minerai lands of the United States, and not subject to 
entry under existing laws except for minerai entry, and that the timber 
so eut was to be manufactured into lumber to be used exclusively for 
building, agricultural, mining, and domestic purposes within the state 
and mining district in which it was eut, and that in cutting the same 
ail lawful rules and régulations then in force promulgated by the Sec- 
retary of the Interior for the protection of the timber under the act of 
Congress of June 3, 1878, e. 150, 20 Stat. 88 [U. S. Comp. St. 1901, p. 
1528], were observed ; and the défendant in error denied that the value 
of the timber was, before it was eut, of the value of more than 35 cents 
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per thousand feet Upon thèse issues the case was tried, and the jury 
returned a verdict for the plaintiff in error, and assessed the damages in 
the sum of $300. Upon the verdict, judgment was rendered for the 
plaintiff in error. The plaintiff in errer, not content with this assess- 
ment of damages, brings the case before this court by writ of error to 
review certain alleged errors of the trial court in the admission of évi- 
dence and in giving and refusing certain instructions. 

It is the contention of the plaintiff in error that the court erroneously 
admitted évidence to show the minerai character of the lands upon 
which the timber was eut and of the surrounding country, and that the 
court, by his instructions, permitted the jury to consider évidence of the 
minerai character of lands remote f rom the specified lands on which the 
timber was eut, and erroneously denied proffered instructions of the 
plaintiff in error relating to the same subject. The record, as it cornes 
to us, precludes us from considering any of thèse questions. The com- 
plaint alleged that the value of the timber when eut was $3.50 per thou- 
sand feet, and the plaintiff in error proved that that was the price which 
the défendant in error paid for the logs after they were eut. It was 
admitted that the total quantity so eut was, as alleged in the complaint, 
702,533 feet. No évidence whatever was offered as to the value of the 
standing timber. The jury, by their verdict, found that the allégation 
of the answer that the timber was eut on minerai land not subject to 
entry except as such was not true, and from the amount of the verdict 
they must hâve found that the value of the standing timber was sub- 
stantially as alleged in the answer, or about 40 cents per thousand feet. 
No error, therefore, if error there were, in the admission of évidence in 
regard to the minerai character of the land, or in instructing or refusing 
to instruct the jury on that subject, could hâve affected the verdict. If 
the jury found, as they must hâve found, that the timber was eut in 
good f aith under the belief that it was being eut from minerai land, and 
in compliance with the law, they had the right to return a verdict that 
the défendant in error was an innocent trespasser thereon, and liable 
only for the value of the standing timber. Wooden Ware Co. v. United 
States, 106 U. S. 433, 1 Sup. Ct. 398, 27 L. Ed. 230 ; Gentrv v. United 
States, 101 Fed. 51, 41 C. C. A. 185 ; United States v. Van Winkle, 113 
Fed. 903, 15 C. C. A. 533. None of the instructions so given or refused 
were addressed to the question of the bona fides of the défendant in 
error, nor is it perceived that they could in any way hâve affected the 
finding of the jury on that feature of the case. 

The judgment of the Circuit Court will be affirmed. 
133 F.— 16 



22g 133 FEDBRAL REPOETEB 

CpKAM et al. T. INGERSOLIi, 

(Circuit Court of Appeals, First Circuit November 16, 1904.) 

' No. 561. 

1. A?EEAi/— Rbview— OkdebQranting Pbeliminabt Injonction. 

An order granting a preliminary Injunction restraining the removal out 
, of the jurisdiction of the court of property on whieli complainant daims 
a lien wiil not be dlsturbed by an appellate court where sucli removal 
migbt work irréparable injure to complainant, and the continuance of the 
injunction cannot seriously harm the défendants, unless it is entirely 
clear from the record that thereis po equity in the blll. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 
For opinion below, see 132 Fed. 168. See 137 Fed. 418. 

Thaddeus t). Kçnnesqn, an4 îiouis ,D. Brandeis (Larkin T. Trull and 
Frederick N. Wier, on the bri,ef), fpr appellants. 

Edgar N. Harwood and Hollis R. Bailey (John H. Hazelton, on the 
brief), for appellee. 

Before COhT, Circuit Judge» and ALDRICH and HALE, District 
Judges. 

EER CURIAM. Upon the threshold of this appeal from the in- 
junction order we are met with two important considérations which 
cannot but affect the exercise of that discrétion upon which the déter- 
mination of motions for preliminary injunctions so largely turns: 
First, this case is practically ready for final hearing upon its merits; 
and, second, the vacating of the présent order might resuit in irrémé- 
diable injury to the appellee, while its continuance works comparatively 
little harm to the appellants. The whole effect of the injunction is 
simply to prevent the transfer beyond the jurisdiction of this court, 
pending a hearing upon the merits, of a fund on which the appellee 
claims to hâve a lien. In other words, the sole effect of the injunction 
is that matters remain in statu quo; If it were entirely clear upon the 
face of the papers that thCre is no equity in the bill, upon any aspect in 
which it may be viewed, it woùldibe the duty of the court to vacate this 
restraining order ; but, as we are not satisfied that such is the case, upon 
the iappellants' own showing, it seems to be clearly our duty not to dis- 
turb the présent condition of the parties. 

We hâve no doùbt of thcireasonableness of the preliminary injunc- 
tion. The injunction merely holds the fund in the custody of the ad- 
ministrator, where this proceeding finds it, until the rights of the parties 
may be established upon final hearing. We therefore upon this hear- 
ing décline to interfère with the injunction order below. In reaching 
this conclusion we neither express nor intimate in any way any opinion 
upon the merits of the case. 

The injunction order entered in the Circuit Court on September 6, 
1904, is affirmed, and the appellee recovers her costs of appeal. 
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CHEW HING y. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. October 3, 1904.) 

No. 1,024. 

1. Chinese Exclusion— Olaim os Citizenship— Stjfficiency of Evidence. 

The judgment of a District Court affirming an order of a cnmmissioner 
for the deportatioB of a Chinese person against his claim that he was 
born in the United States, whieh was supiwrted by the testimony of him- 
self and two other Chinese witnesses, but was contradicted by a prior ad- 
mission of défendant, held not réversible for error. 

Appeal from the District Court of the United States for the North- 
ern District of California. 
See 129 Fed. 585. 

Henry C. Dibble & Dibble, for appellant. 

Duncan E. McKinlay, Asst. U. S. Atty. (Marshall B. Woodworth, 
U. S. Atty., of counsel). 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellant was arrested on a warrant 
issued upon a complaint sworn to by an inspecter of the Chinese bureau, 
charging him with being a Chinese manual laborer within the limits 
of the Northern District of California without the certificate of rési- 
dence required by the act of Congress relating to the coming of Chinese 
persons into the United States [U. S. Comp. St. 1901, p. 1305]. Upon 
a hearing had before the United States commissioner that officer or- 
dered the déportation of the appellant. From his order an appeal was 
taken to the United States District Court for the Northern District of 
California, and that court affirmed the order. From the judgment of 
that court the présent appeal is taken. 

It is assigned as error that the évidence shows that the appellant was 
born in the United States, and that the finding of the commissioner and 
the judgment of the District Court affirming the same are not sustained 
by the évidence. The testimony to sustain the appellant's contention 
that he was born in the United States consists of his own évidence and 
that of two other Chinese witnesses. It is contradicted, however, by 
the admission of the appellant, on a hearing had before the Chinese 
bureau shortly prior to the hearing before the commissioner, that he 
was born in China. The appellant attempted to overcome the force of 
this admission by saying that at the time when he testified he was "dazed 
with seasickness." But the commissioner was not satisfied with this 
explanation, or with the évidence tending to show that he was born 
in the United States. We cannot say that he erred in so regarding the 
testimony, or' that the District Court erred in affirming his order. 

The judgment of the District Court will be affirmed. 

T 1. Citizenshlp of Chinese, see notes to Gee Fook Slng v. United States, 1 
C. C. A. 212 ; Lee Sing Far v. United States, 35 C. C. A, 332, 



228 133 FEDERAL BEFOETER. 

I. B. KliEINART KUBBBE CO. et al. v. STEIN et al, 

(Circuit Ooiirt of Appeals, Seventh Circuit October^, 1904.) 

No. 1,026. 

I. Patents— Invention— Stocking Suppobtbks. 

Tïie Parramore patent, No. 629,391, for a stocking supporter consîstlng 
of dupUcatè suspension tapes and a single hanger adapted to be detach- 
ftMy fastened to a corset stud, Is vold for lack of patentable invention 
In View of the prlor art, and especially of the Andrews patent, No, 550,- 
551, whlch in mechanlcal mieans potentiâlly adapted to seeure the same 
resuit anticipated the Parraûiore device, in whlch the place of suspension 
was merely sliifted from the slde to the front of the corset. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 
For opinion below, see 125 Fed. 19. 

The suit was brought In the Circuit Court to restrain Infringement of let- 
ters patent No. 629,391, issued July 25th, 1899, to Robert W. Parramore, for 
a Hose Supporter. 

The patentée deScribes bis invention as follows : 

My invention relates to Improvements in stocking-supporters of that elass 
whlch are used in connection with corsets ; and the object of the invention is 
to provide an Improved construction especially designed to be connected with 
a stud or elasp of the corset, thus dlspenslng with the use of safety-pins and 
other attachlng devlces, which hâve been fonnd injurions to the corset, and 
enabllng a tiglit-fltting sklrt to be clasped around the corset without hln- 
drance from the hose-supporter. 

Another object of the invention is to utilize the stocklng-supporter as a 
means for réducipg the prominence of the stomach, the supporter being con- 
nected with the corset at a point where the sections of the corset meet, the 
pull on the supporter servlng to keep the corset down in front. 

A further objéçt of the îtivention Is to provide means which may be used 
advantageou^ly on corsets of large slze and to construet the en tire device In 
a simple and iniexpensive manner. 

With thèse ends in vlew the invention conslsts in the novel construction, 
arrangement, and adaptation of parts, which will be herelnafter fully de- 
scrlbed, and partiçularly polnted out in the claims. 

To enable others skilled in the art to understand the Invention, I hâve 11- 
lustrated the same in the accompanylng drawlngs, forming a part of thls 
spécification, and in which — 

Figure 1 is a view illustratlng the hose-supporter connected in operative 
relation tp the clasp of a corset. Fig. 2 is an enlarged perspective view of 
the hanger detached from the corset and from the tapes of the hose-supporter. 
Fig. 3 is a vertical sectional View of the hanger. Fig. 4 is a détail view of the 
mëtalllc hanger-plece. 

The same iit^uierals of référence are used to designate corresponding parts 
in each of the several figures pf the drawings. 

The hanger 5 of the stocklng-supporter of my invention is a composite device 
consisting of a fabrie body 6 and a mëtalllc hanger-piece 7. Thls plate is 
stamped In a single pièce from a mëtalllc sheet, and It Is curved or arched in 
order to provide a convex upper e^ge. from which may extend the means by 
which the hanger may be connected with the stud at the lower end of a corset- 
elasp. Thls haiiger-piece is formed with an elongated loop or eye 8, whlch 
extends from the center of the upper convex edge thereof, and at its ends the 
hanger-plece is enlarged to form the ears 9. The body of the hanger conslsts 
of two pièces of fabrie 10, eut to proper shape and dimensions, and a binding 

II, which is stitched at 12 around. the edges of the fabrie body-pleces. The 
metallic hanger-plece is fltted in between the pièces of fabrie which form the 
body and in a position to hâve the central loop or eye 8 protrude beyond the 
edges of the body, after which the binding 11 is fltted or applied to the layers 
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of fabrlc and the parts are unlted togetliev by the stitchea. To confine the 
hanger-plece against displacement withln the layers of fabrlc, a row of stitches 
unîtes the fabric layers together withln the inner concave edge of said hanger- 
plate, as at 13. The lower straight edges of the layers of fabric forming the 
body are united by the straight rows of stitches 14, and the eyelets 15 are 
attaehed to the ears of the hanger and to the layers of fabric. 

My stocking-supporter employs a pair of suspension elastics or tapes 16, 
the upper ends of which are fltted between the layers of fabric forming the 
body, and said elastics or tapes are attaehed to the body by the stitches 14, 
which unité the lower edge of the fabrlc layers. The Connecting tapes or 
elastics 17 are connected by the adjustable slldes 18 to the suspension-elastics 
16, so that the length of the suspension devices may be varied in a manner 
well understood by those skilled In the art. The Connecting tapes or elastics 
17 are each provided with the attachlng-clasps 19, by which the stocking may 
be attaehed to the supporter. 

The hanger Is adapted to be fltted to the lowermost stud of the séries of 
studs forming a part of the clasp on an ordinary corset, and In Fig. 1 of the 
drawings this stud is indlcated by the numéral 20. 

To use my improved hose-supporter, the eye or loop 8 of the hanger is flt- 
ted to the stud 20, after which the corset-clasp is closed over the eye or loop 
and connected to the stud, thereby attaching the hanger 5 to the corset in a 
manner to prevent the hanger from being disengaged accidentally from the 
corset. The slldes 18 are adjusted properly on the suspension-elasti-cs, and 
the clasps 19 are attaehed to the stockings. 

The use of a supporter constructed in accordance with my invention en- 
tirely overcomes the necessity for attaching the supportlng or suspension 
elastics 16 to the corset by means of safety-pins, clasps, or other devises, 
which hâve a tendency to injure the corset by pulling out of place and tearlng 
the fabric of the corset. 

The Improved supporter has a hanger which takes up but very llttle room 
at the point where it Is attaehed to the corset, so that the hanger may be con- 
nected to the best advantage to the clasp-stud, and at the same time the 
hanger Is prevented by the corset-clasp from detachment accidentally from 
the corset. The improved hanger has a pliable fabric body which fits closely 
against the corset or the person, so that a tight-fltting skirt may be worn 
around the walst of the person. 

The hanger forming the leading feature of my invention Is simple In con- 
struction, and the metallic hanger-piece serves to strengthen and reinforce 
the fabric body of the hanger. 

The entire device is simple and cheap in construction, easy of use and appli- 
cation, and can be manufactured very cheaply. 

The employment of the eyelets 15 in the hanger of my Improved stocking- 
supporter enables the hanger to be connected to studs especially provided on 
a corset of large size for the connection of the stocking-supporter to the cor- 
set, and at the same time thèse eyelets tend to strengthen the hanger, because 
they f asten the ends of the hanger-piece to the fabric body. 

By référence to FIg. 1 it wlll be noted that the hanger Is connected to the 
corset in a manner to lie outside of the overlapping section of the corset, and 
thus the hanger Is made to press the meeting edges of the corset-sections to- 
gether to further Insure the snug fitting of the parts. 

When the device is in position, the lower front end of the corset will be 
held close against the body, so that the skirt will fall graeefully from the 
waist of the wearer. 

Although I bave described that the metallic élément of the hanger is made 
by stamping it from a pièce of sheet métal, I do not strictly confine myself 
to this sheet-metal construction, because it is évident that the metallic élé- 
ment of the hanger may be made from a pièce of wire which Is bent to the 
proper shape. 

It will be understood that by reason of the fact that the hanger Is con- 
nected to the corset at the particular point claimed the pull on the tapes 
serves to keep the corset down In front, thereby greatly reducing the proml- 
nence of the stomach without causing any harmful results, as the pressure 
on the stomach Is only when needed — i. e., when standing or walklng. 
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Changes ta the form, proportion, slze, and the mlnor détails of construction 
wlthin the sçope of the appended clalms may be made by a skilled constructor 
without departlng from the splrit or sacrlflclug the advantages of the Inven- 
tion. 

Having thus fully descrlbed the invention, what I clalm as new, and désire 
to seeure by Letters Patent, is — 

1. A stocklng-supporter conslstlng of the dupllcate suspension tapes or elas- 
tlcs, and a single hanger to which the upper ends of the tapes or elastics are 
çonnected, said hanger belng provided with an eye or loop adapted to be de- 
tachably engaged wIth the stud of a corset-clasp, substantially as descrlbed. 

2. A stocklng-supporter conslstlng of the dupllcate stocking-engaged mem- 
bers, and means for permanently unitlng the two members at thelr upper 
ends, said means being in the form of a hanger-piece which Is adapted to be 
engaged with the corset at the point where the sections of the corset meet, 
substantially as descrlbed. 

3. In a stocklng-supporter, a means for Connecting the suspension tapes or 
elastics to a corset conslstlng of a fabrlc body and a metallie hanger-piece 
which Is unlted to said body, said hanger-piece having a central loop or eye 
which is prolonged or extended beyond the fabrlc body, and is adapted to be 
held on the stud of a corset-clasp by the eye thereof for the purposes descrlbed, 
substantially as set forth. 

4. A stocklng-supporter conslstlng of a hanger having the metallie hanger- 
plate provided with a central loop or eye and the ears at the ends of said 
plate and the fabrlc body having its layers unlted to the hanger-plate to in- 
close the latter, the eyelets secured to the ears of the hanger-plate and to the 
layers of said body, the suspenslon-elastics unlted to fabrlc body at the edge 
opposite the hanger-plate, and the Connecting tapes or elastics çonnected ad- 
iustably to the suspenslon-elastics and provided with the clasps, substantially 
as descrlbed. 

The devlce used by appellees, said to infrlnge appellants' patent, is, except 
in respect of the metallie hanger pièce, practically a copy of the Parramore 
devlce. The hanger pièce of the appellees' devlce bas, Instead of appellants' 
elongated loop, only an eye, and a slot used in Connecting the fabrlc body 
therewith. 

Appellees eited, in the Circuit Court, among other patents. No. 550,551, 
Issued November 25th, 1895, to J. C. Andrews ; patent No. 197,587, Issued No- 
vember 27th, 1877, to J. D. Baufleld ; patent No. 224,899, Issued February 24th, 
1880, to B. W. Gray ; patent No. 369,678, issued September 13th, 1887, to A. 
J. Arthur and S. W. Gray ; patent No. 606,064, Issue June 21st, 1898, to N. 
W. Lennon, and patent No. 638,540, issued December 5th, 1899, to E. F. Youug. 

Testlmony was also introduced întended to show prier use of the appellants' 
conception in New York, Brooklyn, and other places. 

The Circuit Court held the patent invalid, and dismlssed the bill, and from 
that decree thls appeal is prosecuted. 

The further facts are stated in the opinion of the court 

Edwin H. Brown, Louis C. Raegner, and Wm. O. Belt, for appel- 
lants. 
George P. Fisher, Jr., for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court : 

Whatever basis for the charge of infringement in this case the Par- 
ramore hose suspender may hâve, must be found in the claim that 
Parramore, for the first time, constructed a suspender that combined 
dupHcate suspension tapes or elastics with a single hanger ; such hanger 
being adapted to be hung on the stud of the corset clasp, but easily 
détachable therefrom. No decree for appellant could be based upon 
the introduction of the arched metallie plate providing a convex upper 
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edge, trom which the hook that engages the corset stud extends; for 
a plate of that form is not used in appellee's device. No decree could 
be based upon the specified piecing together and seaming of the fabric 
to the hanger pièce ; for this was only a means adapted to the use of 
the arched plate. Besides, the appellee is not shown to hâve followed 
such seaming and piecing. 

Whatever practical merit the Parramore suspender has, lies in the 
fact that, as an entirety, it enables the wearer to suspend her stockings 
to the lower stud of her corset, whereby, when walking, the suspender 
bas a tendency to press in the stomach, but when sitting, is free from 
tension, thus becoming a help to what is knovvn as a straight front. 
Another merit is that the suspender closely fits the figure of the wearer, 
thus allowing garments to fall over it, easily and gracefuUy, and with- 
out the disfigurement produced by the use of safety pins. Whatever 
patentable character the alleged invention has, must be found, then, in 
the fact that Parramore was the first person who has adapted to this 
new desideratum the précise mechanical means that would carry it out. 

The difficulty, however, with appellants' case is, that ail thèse ad- 
vantages named are potentially présent, at least, in the Andrews and 
other prior patents; and that ail the mechanical means to effectuate 
them are embodied in the prior patents cited. The manifestness of 
this is so far recognized by counsel for appellant, that their chief argu- 
ment to obviate its effect upon the fortunes of the case is, that though 
the Andrews and other patents, potentially anticipate the Parramore pat- 
ent, the supporters described therein require readaptation to fit them to 
the uses to which the Parramore patent is put. 

The Andrews patent was a side hose supporter. The readaptation 
referred to, is its tranference from the side to the front; as also the 
shortening of the suspenders made necessary by the fact that the dis- 
tance from the corset stud, to the hose in the front, is less than the 
distance from the corset, where side suspenders are fastened, to the 
hose. 

We cannot bring ourselves to the connclusion that a shortening of the 
suspenders, so as to adapt them to the shorter line to be traversed, is 
patentable invention. Such shortening would suggest itself, it seems 
to us, to any wearer who had occasion, for any reason whatever, to 
transfer the suspenders from side to front. 

Nor can we bring ourselves to the conclusion that the mère transfer 
of the hanging point of the suspender, from the side of the corset to 
its front, is patentable invention. Straight fronts, in the figure of wo- 
men, having come into vogue, it appears to us to bave been but the 
ordinary and natural exercise of common sensé, to bave brought the 
hose supporter from the side to the front. Patentability cannot be 
decreed to every little shift that a woman may make in the arrange- 
ment of her garments, or the location of the means through which such 
arrangements are effected. 

Parramore v. Tavlor— decided in the Circuit Court of Appeals for 
the Second Circuit— 114 Fed. 97, 52 C. C. A. 45, it is true, sustained the 
Parramore patent. But .that case was decided on a record from which 
the court found, as a fact, that the Parramore patent was the first to 
describe a complète détachable device that sustained both stockings 
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f rom a single existing point of support on the corset. The fact, as 
thus found, was the pivot on which that case turned. From the record 
before us we are unable to find that fact. Either the Andrews patent 
was not brought distinctly to the attention of that court ; or for some 
other reason, the court failed to see, as it appears plain to us, that the 
Andrews patent, in mechanical means, adaptable to a détachable de- 
vice that will sustain both stockings from a single point of support on 
the corset, is identical with the mechanical means employed by Parra* 
more. 
The decree of the Circuit Court is affirmed. 



HOLMES et al. v. KIRKPATRICK et al. 

(Circuit Court of Appeals, Nlnth Circuit October 17, 1904.) 

No. 1,042. 

1. PATENTSh-ACTION FOE INFUINGEMENT— EVIDENCE. 

In an action for Infringement of a patent, a written contra et between 
the parties by which It was agreed that défendants might use the pat- 
ented Invention, subject to the payment of a royalty, if plaintifCs' right 
thereto should be establlshed by the Judgment of a court, was admissible 
In évidence, as tending to show that the use was by plaintifCs' consent, and 
was therefore not an Infringement. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

John H. Miller and Stratton & Kaufman, for plaintiffs in error. 
M. A. Wheaton, I. M. Kalloch, and W. H. Davis, for défendants in 
error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This is an action at law, instituted to recover 
damages for the alleged infringement of certain letters patent issued 
by the United States to the plaintifï in error Holmes, in which his co- 
plaintiff, Uhlig, subsequently acquired an interest. The action was 
originally brought against Paris Kilburn, P. J. Hamey, and Rudolph 
Herold, Jr., then constituting the State Board of Harbor Commission- 
ers ; but their terms of office having expired after the bringing of the 
suit, and the présent défendants in error having been appointed in their 
stead, the latter were duly substituted as défendants to the suit. The 
first trial of the action resulted in a verdict in favor of the plaintiffs in 
error for $5,000 damages, upon which verdict judgment was given 
against the défendants to the action, by whom the case was brought 
hère on writ of error, resulting in the reversai of the judgment and the 
remanding of the case for a new trial. Kilbum et al. v. Holmes et 
al., 121 Fed. 760, 58 C. C. A. 116. Upon its second trial in the court 
below, the jury impaneled in the cause returned a verdict for the de- 
fendants, under a peremptory instruction from the court based upon 
the former décision of this court. The latter was based upon the fol- 
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lowing written agreement entered into between the parties, which was 
introduced in évidence on the first trial without objection: 

"This agreement, made and entered into this eighth day of October, 1900, 
between Paris Kilburn, P. J. Harney, and Rudolph Herold, Jr., comprising 
the Board of State Harbor Commissloners, the first party, and Howard C. 
Holmes and Cari Uhlig, of the city and county of San Francisco, State of 
Callfornia, the second parties, Witnesseth : 

"That, whereas, the said second parties claini as the owners of certain 
United States letters patent, numbered 646,553, dated April 3, 1900, for cer- 
tain improvements in the construction of wharves and liiie structures, the 
right to collect royalty from the said Board, and from the State of California. 
for the use of the methods set forth in the clalms under said letters p.<ttent ; 
and 

"Whereas, the said flrst party is desirous of using certain of the methods 
set forth in the claims of said letters patent, and of construeting certain 
wharves and piers along the water or harbor front of the city and county 
of San Francisco, by the use of wooden cylinders and cylinder piers, and 
clalms and asserts the right on its part to use the methods speclfied in said 
letters patent without any liability to the said second parties therefor— 

"Now, therefore, it is agreed that the said Board may forthwith proceed 
to conatruct docks, piers or wharves along said harbor front and upon prop- 
erty within their jurisdiction, using any of the methods under said patent, 
or any part thereof, wherein wooden cylinders or cylinder piers are specifled 
as a part thereof; 

"That in considération and in case of the use of the method specifled in 
said letters patent said second parties upon their part will only make and 
assert as against the said Board of State Harbor Commissloners of the 
State of California a sum for royalty equal to ten (10) per cent, of the cost 
of construction of any such wharf or pier as may be so construeted. 

"The term wharf or pier as herein employed as the basis for royalties is 
understood to include ail cylinders, piers, caps, strlngers, planking, fender- 
piles, fender-lines, In fact, everything except pavement on the wharf or 
piers or any structure that may be erected thereon. 

"The parties hereto agrée that the said second parties shall, upon the 
adoption of plans and spécifications for any wharf or pier containing or în- 
cluding methods covered by the claims of said letters patent, forthwith In- 
stitute an action against the said Board, in any court of compétent juris- 
diction, asserting their claims to said royalty of ten (10) per cent., and asking 
.ludgment against the said Board for the amount thereof. The parties agrée 
that they will, as far as possible, détermine upon the facts to be submitted 
to the court, but that in the event of the failure to agrée upon any fact 
or facts, then the court shall détermine the same by taking testimony as in 
other cases. 

"Should the court in such action by final judgment détermine that said 
Board is liable to said second parties for the royalty specifled for its use 
of any of the methods included in said letters patent in any work so con- 
strueted, then it agrées that it will thereupon issue to said second parties 
a warrant or warrants for the amount so lound to be due them by the final 
.ludgment or décision of such court, not to exceed ten (10) per cent, of the 
cost of said wharf, pier, bulkhead, or other work. 

"That parties hereto agrée that each shall hâve the right to présent any 
claim or défense to said action, or in the same, or against the parties there- 
to, which they may bave, except that said Board will not make the défense 
that it cannot be sued in a court of this State or of the United States. 

"That said parties further agrée that they will hold harmless the mem- 
bers of said Board from any individual liability to them, or for damages 
personally for the user of any of the methods speclfied in said letters 
patent, and also any contractors, materialmen, or others operating under said 
Board, for the construction of said wharves, piers, bulkhead, or other work, 
pursuant to said plans and spécifications, but that their claim will be alto- 
gether against the said Board, and against the members composlng the same 
in their ofiicial capacity. 
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"Sald Becopd parties further agrée that they wlU make no clalm for roy- 
alty or damages in addition to tbe sald ten (10) per cent, In each case, eJtlier 
against the sàld Board, or agalnst the State of Callfornia, for the user of any 
of the metbods specifled in sald letterS patent. 

"It Is, however, understood tlaat should the flrst party, after the final dé- 
termination of the action to be instltiited as aforesald, désire to commence 
any additlonal work using sald letters patent, then and in that event the 
second parties shall not be limited in their clalm for royalties or damages 
to any ten (10) or other per cent, upon the cost of sueh additlonal work. 

"Thls agreement shall Inure to the beneflt of, and bind, the assignées, sue- 
cessors, and représentatives of thé parties hereto. 

"In vFltness whereof, the sald parties hereto hâve caused thèse présents to 
he executed, and the seal of sald Board of State Harbor Commissioners to 
lie attached thereto, and to be conntersigned by its secretary, ail at the city 
nnd county of San Francisco, the day and year flrst above vcrltten." 

In disposing of the case on the first hearing, this court said : 

"IJnder the pleadlngs it was Incumbent upon the plalutiffs to shovr that 
tliere had been an unauthorlzed use by the défendants of the invention de- 
scribed in the patent sued on, but the évidence shows wlthout any eonflict 
that in the use of this invention the défendants acted wlth full consent of 
the plalntlffs, and under an agreement wlth theni for the payment of a 
stlpulated royalty for such use. It Is true that under the agreement the 
payaient of the royalty web to be contingent upon the final judgment of a 
court of compétent jurisdlction, determinlng the liability of the Board of 
Harbor Commissioners to pay the same. But the fact that the payment was 
to be œade upon a contlngency does not affect the question. What was 
done by the défendants was done under the agreement and wlth the full 
consent of the plalntlffs. This conclusion renders the décision of the ques- 
tion of the implled llcense clainied by the défendants, and ail other ques- 
tions presented by the aisslgnments of errer, unnecessary." 

On the second trial in the court below, the agreement of October 8, 
1900, was offered in évidence by the défendants to the action, and was 
objected to by the plaintiffs on the ground that it was irrelevant, in- 
compétent, and immaterial. The objections were overruled, and the 
paper admitted in évidence. It is earnestly insisted on behalf of the 
plaintiffs in error that that ruling was erroneous. We do not think so. 
The instrument certainly tended to show consent by the plaintiffs to 
the use by the défendants to the suit of the patented methods in the 
structures referred to in the pleadings. The effect of the agreement, 
which speaks for itself, and is not subject to altération by paroi, was 
another question, to be pasSed upon by the court after the introduction 
of the instrument; and its effect was passed upon and declared by this 
court in its former décision herein, which décision became the law of the 
case, and was "properly followed by the court below on the last trial. 

The judgment is affirmed. 
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BROWN V. CRANE CO. 

(Circuit Court ot Appeals, Seventh Circuit October 13, 1904.) 

No. 1,061. 

1. Patents— Anticipation— Core-Making Machine. 

The Grant patent, No. 513,998, for a core-making machine, is void for 
anticipation by prlor machines for making tiles wliieh vvere inechanieully 
and fuiictionally Identical, and used in an art which is broadly analogous ; 
both relating to the shaping of tubular bodies from earthy materinls re- 
duced by water to plastic and cohesive conditions, differing iu degree 
only. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

On final bearing appellant's bill to enjoin appellee's alleged infringement 
of letters patent No. 513,998, February 6, 1894, to Grant, assigner, was dis- 
missed for want of equity. Brown v. Crâne Co. (C. C.) 125 Fed. 34. 

The patent is for a core-making machine. The claim alleged to hâve been 
Infringed is the third, as follows : "(3) A core-making machine consisting of 
a hopper, F, located adjacent to and supplylng material to a tube, D, having 
within it a worm, E, for forcing material eut through the tube, D, an aper- 
ture, H, within said worm, and a wlre. G, held in a flxed position, passing 
through said aperture, H, and terminating beyond the end of said worm, E, 
for the purpose of formlng a hole in the body of the core for the escape of 
the gas." 

Appellee, to sustain Its contention that the machine of claim 3 was antid- 
pated by the prior art, introduced 13 patents, Includlng No. 25,687, October 4, 
1859, to Tlfifany ; No. 37,112, December 9, 1862, to Sault ; No. 62,914, March 
12, 1867, to Woodcock ; and No. 89,878, May 11, 1869, to MeKenzle. 

Walter H. Chamberlin, for appellant. 
Thomas A. Banning, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Cores 
were made by hand from the beginning to the introduction of appel- 
lant's machine. The machines, as we understand, are not used to man- 
ufacture cores for sale, but are themselves sold to foundries to super- 
sede therein the hand-making of the required cores. Down to 1903 
appellant placed about 350. The advantages of the machine method 
are not questioned. 

As early as 1859 Tiffany produced a tile-making machine, the de- 
scription of which may be read upon appellant's claim 3 as follows : 

"A tile-making machine consisting of a hopper, F, located adjacent to and 
supplying material to a tube, D, having within it a worm, B, for forcing ma- 
terial ont through the tube, D, and a wire. G, held In a flxed position and 
terminating beyond the end of said worm, E, for the purpose of formlng the 
hole in the body of the tile." 

Neither Tilïany nor appellant's assignor specified the relative diam- 
eters of tube and wire. Some tiles hâve thicker walls and smaller in- 
ternai diameters than others, but neither Tiffany nor another could 
claim invention in changing the relative diameters of tube and wire 
from those shown in Tiffany's drawings. Appellant's witnesses prove 
that appellant's machine makes holes in the cores larger than in hand- 
made cores, and that there is no fixed, required relation between in- 
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ternal and external diameters, except that the walls sliall be thick 
enough not to cave in of their own weight. Tiles are formed of clay 
in a plastic, cohesive condition. Cores are formed of a mixture of sand 
and flour in a plastic, cohesive condition. The différence in plasticity 
and cohérence is one of degree only. 

The machines, as machines, combinations of moving mechanicai 
parts adapted to receive and to apply motion to produce mechanicai 
results, are identical, élément for élément, function for function. 

Are the arts analogous ? Broadly, both relate to the shaping of 
tubular bodies. More closely, both cores and tiles are made fiom 
earthy substances, reduced by water to plastic, cohérent conditions, then 
given their tubular shapes, and then baked to hardness for use. If 
doser analogy were required, it seems to us that nothing short of iden- 
tity would suffice. 

As a patent cannot rightfuUy be granted merely for a new use of an 
old machine, it mattets not whether the intuitive flash came 35 years 
or 35 minutes after thé disclosure of the original invention. 

GROSSCUP, Circuit Judge (concurring). Two facts are undis- 
pUted. The first of thèse relates to the différence of purpose between 
rubber hose and clay tile, on one hand, and appellant's core on the 
other ; as also the différence between the character of material out of 
which, respectively, they are made, and upon which the machines are 
meant to operate. The second fact is the existence of a commercial 
demand, during a long period, for machine made cores — a demand that 
the appellant was the first to supply. 

The purpose of rubber hose and clay tile is to carry off fluids or 
gases, gathered from sources external to the tubes themselves. The 
purpose qf the perforation through appellant's core is to carry off 
gases generated in its oWn sands by the hot surrounding iron. Rubber 
hose and clay tile, therefore, are tubes proper, performing the function 
of tubes ; while the perforation through the core is a drainage opening 
only. 

The material out of which rubber hose and clay tile are made, is firm 
and cohesive. The invehtor, contemplating a machine to act on such 
material, was not concerned with the inquiry whether the material 
would collapse, or how collapse could be prevented. On the other 
hand, the material, out of which cores are made, is a sharp sand inter- 
mixed with flour, cohesive to a very small degree, fragile, and subject 
to collapse on slight jaf or vibration. It was due to this quality of the 
material, perhaps more than to anything else, that before appellant's 
invention, nb cores were actually made except according to the clumsy 
molding process. Thus it appears, that though the product of the core 
machine, and the product of the rubber hose and clay tile machines, are 
in form alike, varying chiefly in the diameter of the interior opening; 
and though the machines themselves operate mechanically much the 
same ; the end to be subserved, and the material to be worked upon, 
are essentially différent. To the mind seeking a way to make a core 
machine, a problem was presented essentially différent from the prob- 
lem presented to the minds that previously created the rubber hose and 
clay tile machines. 
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When, then, the second undisputed fact is also borne in mind — that 
though a real commercial demand existed for machine made cores, 
none appeared up to the time of appellant's invention — the real merit 
of appellant's claim to invention is made clear, viz. : That dealing with 
a material previously supposed to be insusceptible to manufacture into 
cores by machines, appellant discovered that a practical, efficient core 
machine could, in fact, be made; going to the allied arts, not for the 
generative thought, but for the mechanical means of carrying out the 
uiought. Does not this constitute patentable invention ? 

The constitutional basis of the patent laws îs to promote the progress 
of the useful arts by giving to him who créâtes something new and 
useful a property in the thing cf eated ; and, as I look at it, the life germ 
of any création is not somuch the mechanical form in which it finally 
becomes embodied, as the flash of inspiration that, out of the darkness 
in which it lay concealed, first revealed its possibility. The possibil- 
ity of a thing once seen, it is of no great moment that a ready mechan- 
ical means of bringing it into form is at hand ; nor that the mechanical 
means used are similar to those employed before in the allied arts ; 
nor that any mind would, hâve seen the adaptability, mechanically, of 
what already existed to what v/as now, for the first time, about to ex- 
ist. The true inquiry is, Did any one before, in créative imagination, 
actually see this new thing? Didit not require invention to discern, in 
the first instance, that the new thing was, possible? Is it not invention 
to bring out of what to others seems chaos the form and feasibility of 
the new and useful thing? 

Invention is not, in my judgment, confined to the concrète mechanical 
form into which an idea ultimately evolves! Invention is the idça itself , 
the burst of new thought, the discovery ; and patentable invention is 
the conjunction of thèse with appropriate and efficient mechanical 
means. Confessedly, an old ïdea, carried out mechanically in a new 
form, is patentable invention, To my mind a new idea, carried out me- 
chanically in an old forrn, ought equally be" tegarded as patentable 
invention. To hold otherwise is to dçthrone the head and enthrone 
the hands^to leave genuine genius unrecompensed, while placing the 
inventor's crown on mechanical skill. 

But there is authority îof the conclusion reached by the court, nota- 
bly the récent case of Kokomo Fence Machine Co. v. Kitselman, 189 
U. S. 8, 23 Sup. Ct. 521, 47 L. Ed. 689, and, expressing my dissent on 
principle, I am compelled to follDw that authority, and concur in the 
judgment reached. 

The decree is affirmed. 
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BAWYBR SPINDLE CO. OF MAINE v. CARPENTER. 
(Circuit Court, D. Elaode Island. November 1, 1904.) 
' No. 2,638. 

1. Patents— Tebm— Expiration of Pbiob Foeeign Patent. 

■jThe amendment (« ttev. St. § 4887, by Aet March 3, 1903, c. 1019, 32 
Stat. 1225 [U. S. Oonm St. Supp. 1903, p; 405], is net rétroactive, and dld 
nbt revive a patent whlch had prevloùsly expired under the section as 
it stood before amendment, by reason of the expiration of a prier foreign 
patent for tlie same invention. 

2. Sauf — Identitt of Intention— Diffebenoe in Bkeadth of Claims. 

A foreign patent and a subséquent American patent are not for différent 
Inventioi^s because the latter contains a more generic claim, wliich 
eovers the spécifié form of device described in the former, and other forms 
as well ; and on thé expiration of the foreign patent the spécifie invention 
claimed therein cannot be held to infringe the broader claim of the 
American patent, wliiGji to that extent, at least, expired with the foreign 
patent, by virtue of Éev. St. § 4887, where the patents vrere granted before 
the amendment of sufch' section by Act March 3, 1897, c. 391, § 3, 29 Stat. 
692 [U. S. Comp. St. lÔOl, p. 3382]. 

3. Same — AuTHOSiTY FBOiir înventoB to Obtain Fokeign Patent — Evidence. 

To bring a patent ■«'Itïiin the pttvlsion of Rev. St. § 4887, that "every 
patent grantéd for an Invention which has been previously patented in a 
foreign country shall be so llmited ap to expire at the same time with 
the foreign patent," the party allegiag such expiration has the burden 
of proving that the foreîgti patent was ôbtained by the American patentée 
or with hls consent. Qùjère, ' whethet évidence that it was ôbtained by 
another, to whom the American patentée communicated the Invention, as 
shown by the appliç«ttIon for his foreign patent, is sufflcient to show prima 
facle that such person waa authorlzedto procure a patent. 

In Equity. Suit for infringetnent ôf letters patent No. 363,425, for 
a spindle support for spinning machines, .granted to Albert R. Sher- 
man May 34, 1887. ' 

Richardson, Herrick & Neave, A. K. Riçhardson, and J. L. Stackpole, 
for complainant. 
Causten Browne and James M. Mbrton, Jr., for défendant. 

BROWN, District Jwdge.; Letters patent No. 363,425, for a spindle 
support for spitining machines, issued May 34. 1887, on the application 
of Albert R. Shërman, Jilfcdijuly; 3, 1882. The défendant contends 
that this patent expijred in 18ft7, through a limitation of its term by a 
British patent to Alexander Melville Clark, dated May 19, 1883 (No. 
2,510), for an invention "communicated to him from abroad by Albert 
Read Sherman." To meet this ground of défense, the complainant 
contends that the act of Congress oi March 3, 1903, c. 1019, 32 Stat. 
1225, 1226 [U. S. Comp. St. Supp. 1903, pp. 405, 406], prevents the 
expiration of the patent in suit, even if it is for the same invention pat- 
ented by the British patent to Clark. It is argued that this is a remédiai 
statute, and that, from its date, no matter what évidence may be 
brought before the court as to the patentee's having procured a foreign 
patent, the court shall not déclare any patent invalid on account of a 
foreign patent unless the application for the United States patent was 
more than twelve months later than the application for the foreign pat- 
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ent ; that the Shennan patent in suit was applied for before the British 
patent, and therefore cannot be limited thereby. To déclare a patent 
invalid, and to déclare that a patent was only for a term of less than 
seventeen years, are, however, two différent things. 

Section 4887, Rev. St., before the amendments of 1897 and 1903, read 
as f ollows : 

"No person shall be debarred from récelving a patent for hls invention or 
discovery, nor shall any patent be declared invalid, by reason of Its havlng 
been first patented or caused to be patented in a foreign country, unless the 
same bas been introduced Into public use in the United States for more than 
two years prlor to the application. But every patent granted for an invention 
whlch bas been prevlously patented in a foreign country shall be so limited 
as to expire at the same time with the foreign patent, or, if there be more 
than one, at the same time with the one having the shortest term, and in no 
case shall it be in force more than seventeen years." 

Clearly the phrase "nor shall any patent be declared invalid" did net, 
in this statute, include a déclaration or judgment of a limitation of the 
term of a patent. In the Téléphone Cases, 126 U. S. 572, S Sup. Ct. 
802, 31 L. Ed. 863, it was said : 

"In our opinion, it bas been settled by the décision of this court in O'Reillv 
V. Morse, 15 How. 62, 112, 14 L. Ed. 601, and implledly by that in Siemens 
V. Sellers, 123 V. S. 276. 8 Sup. Ct. 117, 31 L. Ed. 153, » • • that the ef- 
fect of section 4887 of the Revlsed Statutes la not to render invalid an Ameri- 
can patent w^hich does not bear the same date as a foreign patent for the same 
invention, but only to limit its term." 

In Bâte Refrigerating Co. v. Sulzberger, 157 U. S. 1, 43, 15 Sup. Ct. 

508, 519, 39 L. Ed. 601, it was said: 

"If be obtains foreign patents for bis invention before obtaining one hère, 
the American patent Is limited by law, whether it is so expressed or not in 
the patent itself, to expire with the foreign patent having the shortest term." 

The défendant makes no contention that the patent in suit was invalid, 
but contends that, by reason of the existence of the British patent, the 
term of the American patent was limited, under the law. The phrase 
"nor shall any patent be declared invalid" was not enlarged in meaning 
by the act of March 3, 1897, c. 391, § 3, 29 Stat. 692 [U. S. Comp. St. 
1901, p. 3382]. Section 8 of the amendatory act [U. S. Comp. St. 
1901, p. 3385] provided, also, that the section as amended should not 
apply to a patent granted prior to January 1, 1898, etc. Therefore it 
appears that, under the law as it existed at the date of the application 
for the patent in suit, and at the date of the expiration of the British 
patent, the patent in suit was for a term less than seventeen years. 
Assuming that the British patent was for the same invention, and was 
procured by authority of Sherman, it had run its term and expired in 
1897. Do we find in the amendatory législation any intention to revive 
patents that had previously expired by limitation? Certainly not in 
the amendment of 1897, but, on the contrary, an express intention to 
the contrary. 

It is argued, in effect, that we may find in the act of 1903 an inten- 
tion of Congress to revive a patent which had been legally dead for 
about six years. The question of the constitutional power of Congress 
to enact rétroactive statutes concerning patents has been argued, but 
is immaterial. Statutes are constrned to operate prospectively only, 
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unless the coptrary intention is manifest beyond a reasonàble doubt. 
City of Shreveport v. Cole, 139 U. S. 36, 43,9 Sup. Ct. 210,33 h. Ed. 589. 
The ai^endi^^ts of March 3, 1903, so far as I can see, contain no in- 
dication of an intention, to, revive expired patents, or to give to the 
phrase "vpv shall any patent be ,4eclared invaUd" a meaning broader 
than before. The act of 1903, in ray opinion, does not forbid the limi- 
tation of the patent in suit by the term of the British patent to Clark. 

The défendant contends also that the invention of claim 5 of the 
patent in suit was not patented by the British patent. It is conceded 
that the first four claims of the patent in suit and of the British patent 
are substantially identical; and that the inventions covered thereby are 
the same. The défendant argues that, though the patent in suit may 
hâve expired as to four of its claims, it may still exist as a valid patent 
for the invention of the fifth claim; citing Aquarama Co. v. Old Mill 
Co. (C. C.) 134 Fed. 229. I do not find, however, in the opinion in that 
case, any référence to Siemens v. Sellers, 123 U. S. 276, 8 Sup. Ct. 117, 
31 L. Ed. 153,where a similar contention was made (page 280, 123 U. S., 
page 117, 8 Sup. Ct., 31 L. Ed. 153). The court said (page 283, 123 
U. S„ page 119, 8 Sup. Ct, 31 L. Ed. 153) : 

"A patent çannot be exempted from the opération of the law by adding 
some new ImproTements to the Invention, and cannot be construed as running 
partly from one date and partly from "another. This would be productive of 
endiess confusion." 

But assuming, for the argument only, that a patent may be limited in 
term by a foreign patent as to some of its claims, and not as to others— 
that it may expire in part and survive in part — it would still seem im- 
possible that a single claim should in part expire and in part survive. 
Where the différence between two claims is merely in breadth, the first 
being a spécifie claim for a particular embodiment of an invention, and 
the second being a generic claim which covers the spécifie form of the 
first claim, and other forms as well, it foUows, upon the expiration of the 
species claim, that the spécifie invention claimed therein can no longer 
be held to infringe the patent, and that the generic daim has expired in 
part at least. Two patents and two claims may be regarded as for the 
same invention, though one claims only a spécial machine, and the 
other claims broadly a genus which includes the former. Otis Ele- 
vator Co. v. The Portland Co., 137 Fed. 557, 62 C. C. A. 339 ; Miller 
v. Eagle Mfg. Co., 151 U. S. 1S6, 14 Sup. Ct. 310, 38 L. Ed. 131 ; 
Robinson on Patents, §§ 464, 465, vol. 2, p. 45. When this is the case, 
though the American claim may be broader than that of the prior Brit- 
ish patent, it is still true that what is claimed under the generic claim 
has already been patented in a foreign country. I can see no reason 
why the rules which are applied to détermine the question of double 
patenting when United States Patents are involved are not also appli- 
cable when the question is whether the invention has been first patented 
in a foreign country. What is the distinction between claim 5 of the 
patent in suit and claim 3 of the British patent? It is not denied that 
the invention of claim 3 of the British patent would infringe claim 6 
of the American patent in suit. Complainant's brief says : 

"A structure which vrould infringe Sherman's flfth claim In suit vcould not 
infringe the British patent. In other words, the invention patented in the 
fifth claim is not patented at ail by the Bnglish patent." 
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This statement cannot be accepted. A structure whîch would in- 
fringe Sherman's fifth daim might or might not infringe claim 3 of 
the British patent, or claim 3 of the patent in suit. The distinction be- 
tween the claims is merely one of breadth. The complainant's brief 
says : 

"The fifth claim does not require, as do the other four claims, that the 
bolster should be 'fltted loosely withln the bolster-case throughout its length.' " 

_ This is pointed out as the vital distinction. It is said that the pe- 
ripherally loose bearing was left out of the fifth claim "because his in- 
vention of the lock between bolster and bolster-tube could equally be 
embodied with any detached bolster whose foot could move with the 
spindle." In other words, it is essential only that the foot of the bolster 
move with the spindle. This, however, is essential to both claim 3 and 
claim 5. A bolster fitted loosely throughout its length has a looseness 
at the foot, and also a looseness at the band-pull. Irrespective of the 
latter feature, the invention of claim 3 embodies a bolster moving at 
its foot, and restrained from rotation by a pin Connecting it with the 
bolster-case. The limiting words do not take out of claim 3 any of the 
essential éléments of claim 5. 

The case stands thus : Claim 5 covers daim 3, and more. The re- 
lation is that of inclusion. The particulars in which the structures of 
claim 3 and claim 6 are identical are looseness at the foot, with a con- 
nection to prevent rotation with the spindle. The différence is that 
in claim 3 is required also a looseness throughout the length, which is 
nonessential to the Sherman invention, as daimed in claim 5, if we con- 
strue that claim as broadly as the complainant desires. The structure 
of claim 3 is free, the patent having expired as to this. The defend- 
ant's structure has looseness of the bolster throughout the whole length. 
It would infringe both claim 5 and claim 3. It is distinguishable from 
the invention of claim 5 exactly as the structure of claim 3 is distinguish- 
able. How can a structure which has the limitation of claim 3— the 
sole feature upon which claim 5 is distinguishable — ^be still covered by 
the generic daim 5 ? It is clear that a large part of the contents of the 
verbal expression "claim 5" has been patented in England under claim 
3, and is free. 

The only contention left for the complainant is that such part of the 
contents of this generic claim as has not been protected by the spécifie 
claim should still be protected by the patent. Disregarding the incon- 
venience of allowing a patent to expire in sections, part at one date 
and part at another, and the greater inconvenience of allowing a single 
claim to expire in part and to survive in part as a limited claim, and 
adopting this view, we should then arrive at the conclusion that the 
defendant's device was within only that part of the generic claim that 
had expired, and not within the part that had survived. Claim 5 and 
claim 3 are not, in my opinion, claims for separable subject-matter, and 
the invention of claim 5 has been previously patented by the British 
patent. 

The remaining point in défense is that there is no sufficient proof 
that the British patent to Clark was taken out by the authority or with 
the consent of Sherman or his assignée. Construing section 4887 in 
133 F.— 10 
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Hôbbs V. Béach, 180 U. S. 383; 397, 21 Sup. Ct. 409, 415, 45 L. Ed. 58G, 
and rëflerfing to the foUbwing claUse, "Every pateftt granted for an in- 
vention which has been previously patented in a foreign country shall 
be so Mmîtëd as to expire at the same time with the foreign patent," it 
was said, "But this obviously présupposes that the foreign patent shall 
bave been obtained by the American patentée, or with his consent." 
Proof merely of prior patentjng in a foreign country by a stranger is 
not sufficient to limit a United States patent. Where the foreign pat- 
ent does not issue to the patentée of the American patent, évidence must 
be produced to show that the foreign patentée acted with the authority 
or consent of the American patentée; otherwise he who sets up the 
foreign patent has not established an essential élément of the statute 
as construed by the Suprême Court. That a stranger has taken out a 
foreign patent for the same invention affords no évidence of the con- 
sent or authority of the American patentée. 

The défendant has the burden of proving, as an essential fact, that 
the foreign patent was obtained by the American patentée, or with his 
consent. Is this fact sufficiently proved in this case ? The answer avers 
that Sherman obtained letters patent of Great Britain, granted and 
published in 1883, for the term of 14 years. There is ofïered in 
proof a British patent, A. D. 1883, 19th May, No. 2,510, which proves 
that the invention of the, patent in suit was previously patented in a 
foreign country. It is entitled : 

"Letters patent to Alexander Melvllle Clark, of the flrm of A. M. & W. 
Clark, of 53 Chancery Lane, in the county of Middlesex, Fellow of the In- 
stitute of Patent Agents, for an invention of Improvenients in, and connected 
with, splnnlng splndles and their bearings, communicated to him from abroad 
by Albert Read Sherman," etc. 

The provisiohal spécification and spécification contain the words, 
"Communiçated to me from abroad by Albert Read Sherman," etc. 

It is argireâ thât authority is proved by the fact of communication, 
and by the possession by Clark of a substantially correct copy of Sher- 
man's specifièation as it then stôod on the files of the United States 
Patent Office. For what other purpose could it hâve been communi- 
çated by Sherman than for the' procurement of a patent? is the in- 
quiry of defendant's counsel. Assuming that there is full proof of a 
volûntary comfnunication of'his' invention by Sherman to Clark, does 
it follOw that the'communicaiiôii was for the purpose of procuring a 
patent, or that Sherman authorîxéd Clark to procure a patent? Might 
not a mère intermeddler, whb had been informed of the invention by 
the American patentée, in prociaring a patent for his own purposes and 
without authority, use the woi^ds "comrnùnicated to me from abroad 
by," etc.? To say that A. bas communiçated to me an invention does 
not seem to me substantially équivalent to saying that he authorized me 
to procure a patent. The burden is on the défendant to show authority. 
He shows something short of this, to wit, a communication of an in- 
vention. This, it is true, would be a natural step preceding an autlior- 
ization of an agent to procure a patent, but it might well hâve been 
made without sudh purpose. Proof of a communication does not shut 
ovtt a reasonable t>robability that there did not accompany the communi- 
cation any authority to procure a patent. Thô copy of the British pat- 
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ent affords no direct évidence of authority. The argument, in sub- 
stance, is that it'proves a communication, which raises a présomption 
of authority to procure a patent. I seriously doubt, however, whether 
we may safely say that a presumption of this character arises, or that 
proof of the communication of an invention amounts to prima facie 
proof of authority to tal<e out a foreign patent. Upon mère proof that 
a patentée has described or communicated his invention, is it proper to 
cast upon him the burden of proving that he did not authorize the taking 
out of a foreign patent? 

As the défendant has fîled a motion for leave to take further testi- 
mony on this point, it is sufficient to say that it is by no means clear 
that such évidence is not necessary, that the défendant should forthwith 
close his testimony, and that at présent a supplemental brief from the 
complainant on this point seems unnecessary. 

The motion for leave to take further testimony is granted. 



UNITED STATES v. PUPKE. 

(District Court, B. D. Missouri, E. D. November 16, 1904.) 

1. Offensb against Postal Laws— Sending Nonmailable Mattee — Isdict- 

MENT. 

An indictment under Eev. St. § 3893, as amended by Act Sept. 26, 1888, 
C. 1039, 25 Stat. 496 [U. S. Comp. St. 190], p. 2658], charging the mailing 
of a letter giving information where and from whom an article or tliing 
designed and intended for tlie prévention of conception mlght be obtained, 
must State what tbe particular "article or thing" conslsted of ; describlng 
it with at least such particularity that the accused may not only know the 
particular charge against him, but may be able to plead the judgment of 
conviction or acquittai in bar of a second prosecution. 

On Demurrer to Indictment. 

David Patterson Dyer, U. S. Dist. Atty. 
Chester H. Krum, for défendant. 

ADiVMS, District Judge. This is an indictment for a violation of 
the provisions of section 3893 of the Revised Statutes of the United 
States, as amended by the act of September 26, 1888, c. 1039, § 2, 25 
Stat. 496 (Supplément, vol. 1, p. 621 [U. S. Comp. St. 1901, p. 26.58]). 
The section as amended, so far as it is necessary for our présent pur- 
pose, is as follows: 

"Every article or thing designed or Intended for the prévention of concep- 
tion * * * and every vvritten or printed card, letter, circular, book, païu- 
phlet, advertisement or notice of any kind, giving information directly or iu- 
directly, where or how, or of vvhoni, or by what means any of the herein- 
before mentioned ♦ • • articles or things may be obtained or made 
* * * are hereby declared to be non-mailable. * * • And any person 
who shall knowingly deposit or cause to be deposited for mailing or delivery, 
anything declared by tliis section to be non-mailable matter," shall be pun- 
ished as provided.in the act. 

The accused is charged under this section, after appropriate aver- 
ments of time and place, in the following language: 
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"Did then and there unlawfully and feloniously deposît and cause to'be 
deposlted [In the St Louis post office for mailing and delivery] a certain letter 
and writing giving Information to one Miss Effle Williams where, Uow, and o£ 
whom, and by what means, an article or tting designed and intended for the 
prévention of conception mlght be obtained." 

The letter is then set out, with appropriate averments as to the time 
of its mailing and its destination, but the letter in no wise states what 
the particular article or thing consisted of. It refers to the fact that 
the accuséd has inclosed to the addressee a copy of "Our Hydro Sys- 
tem." The sufficiency of this indictment is challenged by demurrer, 
and the point made against it is that the pleader does not disclose what 
the particular "article or thing" is, about which the défendant gave in- 
formation to the addressee. 

The language of the section in question, already set out, makes any 
"article or thing designed or intended for the prévention of conception" 
nonmailable, and it is first made an offense against the United States 
to mail any "such article or thing." Suppose the indictment had 
charged the défendant with having mailed "an article or thing de- 
signed or intended for the prévention of conception," without any spéci- 
fication as to what that article or thing was. Could it be contended for 
a moment that the défendant was thereby duly informed of the nature 
and cause of thè accusation against him, within the meaning of the 
constitutional guaranty to that effect? Could it be successfuUy con- 
tended that he was thereby so furnished with such a description of the 
charge against him as would enable him to make his défense, or avail 
himself of his conviction or acquittai as a protection against further 
prosecution for the same cause, within the meaning of the leading case 
on that subject, of United States v. Cruikshank, 92 U. S. 542, 33 L. Ed. 
588? 

Thèse questions seem to answer themselves. The statutes of the 
States of the Union make the larceny of personal property an offense. 
Surely it would not be sufficient to charge a défendant in an indict- 
ment with "steaHng personal property," without specifying what the 
property was. Now, if it is not sufficient pleading to aver that a de- 
fendant "mailed an article or thing designed or intended to prevent con- 
ception," without any spécification as to what that article or thing was, 
the same reasoning would, in my opinion, èonduce to the conclusion 
that it would not be sufficient to allège that the défendant mailed a let- 
ter informing the addressee where, how, or of whom she might obtain 
such an article or thing, without specifying what the article or thing 
was. 

The act of Congress in question first prohibits the mailing of any 
article or thing designed or intended to prevent conception, and in the 
same connection, and as a part of the same clause, prohibits the mailing 
of any letter, etc., giving information how or where any of "the herein- 
before mentioned articles or things may be obtained." The existence 
of the prescribed article of thing' is just as essential to constitute an 
offense under the second clause, relatlng to giving information, as under 
the first clause, relating to mailing the same thing ; and it seems to me 
it is just as important to describe the article or thing in an indictment 
against a person for violatii)g the second clause as for violating the first. 
The offense does not consist merely in giving information generally. 
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nor does it consist of giving information how to prevent conception, 
but it consists of thèse two éléments and one more, namely, giving in- 
formation about a certain thing. The offense, therefore, has three 
éléments: (1) The giving of information, (3) about a certain thing, 
and (3) that thing must be one designed or intended to prevent concep- 
tion. Obviously, therefore, the article or thing must be as specifically 
described as the fact of giving information. 

The statutes of the United States denounce the counterfeiting of coin 
or bars in resemblance or similitude of the genuine gold or silver coins 
of the United States. Under this statute it has always been held that 
there must be a spécification in the indictment of the particular coin 
counterfeited ; otherwise the défendant could not be informed of the 
nature and cause of the accusation against him, so as to enable him 
to make his défense, or avail himself of his conviction or acquittai as a 
shield against further prosecution. Applying the analogy of that kind 
of a case, it is clear, I think, that the article or thing which is one of the 
éléments of the crime must be so defined and so particularized that the 
défendant may not only know the particular charge against him, but 
may be able, after conviction or acquittai, to avail himself of either as 
a shield against further prosecution with relation to that particular ar- 
ticle or thing. It may not always be possible to describe the article 
or thing with great particularity, but enough can obviously be said to 
fairly advise the accused of what he is charged. 

In this case the copy of the booklet called "Our Hydro System," re- 
ferred to in the letter addressed to Effie Williams, doubtless sufficiently 
refers to "the article or thing" to enable the pleader to describe it. If 
such is not the case, it is probable that the information imparted would 
not be very valuable to the récipient of the letter, or sufficient to consti- 
tute a crime under the statute. 

The demurrer is sustained. 



HYGIENIC FLEECED UNDERWEAR CO. v. WAT. 

(Circuit Court, E. D. Pennsylvania. November 26, 1904.) 

No. 29. 

1. Uniaib Compétition — Patentée and Implibd Licensee — Right to Use 
OF Name. 

Défendant Way, while manager of a knitting conipany, Invented an 
Improved muffler, which he patented. He dld not transfer the patent, 
but the Company entered on the manufacture of the article under the 
llcense Implled from his connection with it when the Invention was 
made, and sold It under the name of "Way's Mufflet" ; also registering 
the word "MufBet" as a trade-mark. Défendant left the employ of the 
Company, which subsequently transferred its business and property to 
complainant. Défendant commenced the manufacture and sale of the 
article under the name of the Way Muffler Company, marking each ar- 
ticle with the name "Way's Muffler" and the date of his patent He 
also adopted a box having a characterlstic design on the cover. Com- 
plainant continued the manufacture of the article, selllng it under the 

1 1. Unf air compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165 ; 
Dare v. Harper, 30 C. C. A. 376. 
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name "Way's Mufflet," and marking It wlth the date of the patent, and 
also closeiy itaiitated the desigii and reading matter on defendant's box 
Ud, and çopied new styles «f the article devised by défendant, and bis 
numbers designatlng the same. HeU, that défendant, as the patentée, 
had the right to use his name, as well as the descriptive word "mntHer," 
to deslghate hIs manufacture; that complainant acqulred no right to 
either, or to mark its goods as patented ; and that Its use of such désigna- 
tions and imitation of defendant's packages and designs constituted uu- 
falr compétition. 

In Equity. Suit to restrain unfair compétition and use of trade- 
name. 

W. P. Preble, Jr., for complainant. 

Henry N. Paul, Jr., and Joseph C. Fraley, for respondent. 

J. B. McPHERSON, District Judge. This bill and cross-bill raise 
questions concerning unfair compétition and the use of trade-names. 
There is very little dispute about the facts, and in the following state- 
ment I hâve therefore used freely the language of the brief prepared 
by defendant's counsel, with such additions and changes as seemed to 
me to be désirable : 

Since 1881 John Howard Way, the défendant, has been engaged in 
the manufacture of knitted underwear in the city of Philadelphia. In 
1887 the business, which was then conducted under the name of J. H. 
Way & Bro., fell into difficulties, and was taken over by a limited part- 
nership association called the Way Manufacturing Company, Limited,, 
having a capital divided into 1,000 shares. Way was superintendent 
under this partnership at a salary, and was also given 10 shares of its 
stock as a gratuity. In its turn, the partnership failed in 1894, where- 
upon John and James Dobson, woolen merchants and carpet manufac- 
turers in Philadelphia, who were its largest creditors, gained control of 
the business in the following manner : James Dobson and Way were 
appointed assignées of the partnership. In November, 1895, a charter 
was obtained for a corporation called the Way Manufacturing Com- 
pany, with a nominal capital of $50,000. At the assignées' sale the 
assets of the partnership were bought in for the Dobsons, who found 
the money to pay for them, and were thereupon transferred to the new 
corporation. Way agreed that his name might be used in the corporate 
title, and that he would become the manager of the business at a salary, 
and in considération of this agreement the Dobsons promised to give 
him a 40 per cent, interest in the capital stock. No stock was ever 
issued, however, perhaps for the reason that the Dobsons did not wish 
their interest in the entérprise to appear. The underwear, sweaters, 
and other knit goods manUjFactured by the corporation were marked 
with the name of the Way Manufacturing Company, but the possessive 
word "Way's" was never applied to them, either as a trade-name or 
otherwise. 

On September 3, 1897, the défendant, who was still manager of the 
Way Manufactttring Company, invented the improved muflier with 
which this suit isconcerned;' and immediately patented the. article in 
his own name. No agreement was ever made modifying his complète 
ownership of the patent, but he at once communicated to the Dobsons 
the fact that he had madè the invention; and the Way Manufacturing 
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Company, under the implied license that arose f rom the fact that he had 
made the invention while in their employ, put the article on the market 
immediately, and with some success. The company never asked Way 
to assign the patent, and never paid him any money as part of an agree- 
nient to buy it, either express or implied. The solicitor's bill for pro- 
curing the patent, amounting to about $100, with sundry other items, 
was charged to, and was paid by, the Way Manufacturing Company ; 
but this was probably because the company was making the article, and 
expected to profit by the protection of the patent. While Way remained 
the manager of the company, he granted no license to any one else to 
sell the article, and allowed his name tô be used by the company in 
several suits brought to restrain infringement. The infringing article 
in thèse suits, which was called by the maker the "Klondike Collarette." 
was différent in appearance and structure from the article made by the 
Way Manufacturing Company, and infringed the first and third claims 
of the patent only. Thèse claims were declared void for lack of pat- 
entable invention, but the second claim of the patent has never been 
passed upon, and for the purposes of this suit must be regarded as valid. 
Although the litigation on thèse two claims terminated unfavorably 
to the défendant, the public has apparently acquiesced in the validity of 
the remaining claim. 

From the beginning of its manufacture, the patented article was 
called "Way's Mufflet." The défendant testified that it had been 
immediately recognized that the new article must hâve a name, and 
that the name "sweaterette" had been considered for a few days; but 
"Way's Mufflet" was finally decided upon, vyhich he déclares "was 
meant to signify that it was mine, and no one else's." In marking the 
goods this possessive name was alwavs put close to the date of the 
patent, thus: "Way's Mufflet, patented Nov. 16, 1897." The word 
"mufflet" as an arbitrary word was registered in the Patent office as a 
trade-mark, or trade-name, in November, 1897, by the Way Manufac- 
turing Company. The sale of the muffler during the season of 1897-98 
was considérable, but the foUowing season showed a falling ofï— due, 
perhaps, to the fact that the extensivç street car advertising of the first 
year was not repeated. 

On the Ist of August, 1899, the. défendant was discharged by the 
Way Manufacturing Company from his positionnas manager, and his 
claim to hâve 40 per cent, of the capital stock issued to him was de- 
nied. Thereupon he'determined to begin imniediately to manufacture 
the article for which he owned the^patent. Believing that he also owned 
the registered trade-mark, his first intention was to call the article of 
his manufacture by the name it had always borne — "Way's Mufflet." 
But within a very short time, and before any business had been done, 
he was advised that the trade-mark was owned by the Way Manufac- 
turing Company; and accordingly he destroyed ail the stationery and 
advertising matter that had been prepared by him containing this 
name, and thereafter called the article "Way's Muffler," and carried on 
his business under the name of the Way Muffler Company. Shortly 
after he began business for himself, the Wày Manufacturing Company 
filed a bill in equity against him in the court of common pleas of Phila- 
delphia county, in which it averred that it was engaged in selling a 
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knitted chest and neck protector "ordinarily or commonly called a 
'muffler,' and sometimes designated in the trade by the arbitrary word 
'mufflet.' " It averred an itnplied license by opération of law under 
Way's patent, on the ground that he had made the invention while 
in the company's employ, and set up also its ownership of the reg- 
istered trade-mark "mufflet." It declared that Way, a person named 
JeffrieSj and Dobson were "the three principal and majority own- 
ers of its stock," and asked that the défendant should be restrained 
from doing business under the name of the Way Muffler Company, or 
from using either the words "Way's" or "muffler" in his business. To 
this bill the défendant filed a cross-bill, asserting his right, as the pat- 
entée, to sell the patented article under his own name, and asking, as 
an owner of the capital stock, for an accounting as to the profits of the 
Company. It is suggested by the défendant that the Way Manufactur- 
ing Company niade a blunder that was soon regretted in setting forth 
the truth çoncerning the ownership of the company's capital stock ; but, 
however that may be, instructions were given not long afterwards that 
no further steps should be taken, and the suit was not pressed. A de- 
murrer to thé cross-bill had been filed, but before it was argued the 
Way Manufacturing Company went out of business, transferring ail 
its property in November, l&OO, to the Hygienic Fleeced Underwear 
Company, the présent plaintifï, and Way apparently gave up the efïort 
to get anything out of his interest in the company's stock. The suit 
against him ha!ving been abandoned, Way proceeded to develop his 
business with epergy and, djjigence, and as a resuit it has grown to 
about ten tîmés the business, of the Way Manufacturing Company in 
the patented article, and amoUnts to more than a quarter of a million 
dollars per year. Every rtiuffler, put out by him is stamped "Way's 
Muffler, patented Nov. 16th and 30th, 1897, N. E. cor. 23rd & Arch 
Sts., Philadelphia." Since the sale to the Hygienic Fleeced Under- 
wear Company, it has continued to manufacture and sell the patented 
article, marking it with the words : "Way's Mufflet, (Registered Trade- 
Mark)j>atented Nov. 16th, 1897; manufactured and owned by Hy- 
gienic Fleeced Underwear Co., Inc. Phila." 

In September, 1899, immediately after starting in business for him- 
self, the défendant adopted a new and charàcteristic top, or lid, for the 
pasteboard boxes used by him. The ground was white, and upon it 
were printed in dark-blue ink several figures of men and women wear- 
ing the muffler, which is indicated by a dotted line pointing to it directly, 
and by the words, "There it is." The other words on the lid, which 
are also printed in blue ink, are as follows: 

"A perfect chest and throat protector. 
Don't go on over your heaâ. 
Way's Muffler. 

For men, women and children. 
ÂB easily put on as your hat. 
A sure guarantee against colds." 

Some of thèse words and figures had been prevîously used by the 
Way Manufacturing Company in its placards and other advertising 
devices, but the combination .is wholly new. After the défendant 
adopted this lid, the Hygienic Fleeced Underwear Company began to 
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use a lid, also of white ground, printed in a slightly lighter shade of 
blue, but almost identical in appearance. The figures differ somewhat, 
but each shows the muffler, and several hâve the dotted line, and the 
phrase, "That's it." The other words on the lid are thèse: 

"Way's Mufflet. 
Don't go on over your head. 
Way's Mufflet. 

For men, women and children. 
As easily put on as your hat 
Way's Mufflet" 

There are some différences, as wiil be observed, but the twc lids are 
so much alike that withoyt careful inspection one might easily be taken 
for the other. 

From time to time the défendant has devised and placed on the 
market new styles of mufflers. Among thèse is one put out as 55XX, 
showing an open-work vertical stripe. Another is 95XX, showing an ex- 
tra wide horizontal stripe. Another shows a tucked-work dot niade b)- 
alternating red and black for seven courses for the width of four 
needles. After the défendant began to make style 55XX, the com- 
plainant followed by making a precisely similar muffler with the same 
vertical open-work stripe, and also called style 56XX. And the samc 
is true of the muffler showing a tucked-work dot of red and black. So, 
also, after défendant began to make his 95XX, complainant adopted 
this as a style number for the same kind of muffler. 

Upon thèse facts, I think the légal questions are not hard to solvc. 
The défendant is the owner of a patent whose second claim is presum- 
ably valid, under which he is manufacturing a neck and chest pro- 
tector, commonly known as a muffler. The complainant has no inter- 
est in the patent, and no license, express or implied, to manufacture or 
sell the article. When, therefore, the complainant makes the article 
and sells it as "Way's," describing it further as patented November 
16, 1897, the date of defendant's patent, and déclares it to be manufac- 
tured and owned by the underwear company, it is asserting, in effect, 
that it owns the patent, or some interest in the patent, and is manufac- 
turing and selling the article thereunder. Coupled with the palpable 
imitation of the defendant's box lid, it seems to me that so clear a case 
of unfair compétition is made out that further discussion of the point is 
needless. So, also, it seems to me to be plain that the défendant has 
a right to use his own name in describing the article that he invented 
and patented, and that he has an equally clear right to describe it by 
using the word that is commonly applied to it. The complainant had 
acquired no right either in the word "Way," or in the word "muffler" 
by any independent action of its own. Indeed, no one ever called the 
article by its descriptive name, "muffler," until the défendant used the 
word, so that the cases which hold that even a descriptive word may 
sometimes acquire the properties of a trade-mark bave no application 
to the présent controversy. The complainant's predecessor, the Way 
Manufacturing Company, always sold the article as a "mufflet," and 
the complainant still sells it by that name ; and neither corporation had 
or has any peculiar right to the word "muffler," used to describe the 
kind of article that the défendant is offering to the public. When the 
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word "Way's" began Ix? b|e used, it was properly employée! to indicate 
that Way was thç jnventçr.and moreover it was thus employed with 
his consent, and in connection with the manufacture of the muffler un- 
der the implied licence which he not only recogrtized, but allowed to 
remain an exclusive license. But that license did not pass to the com- 
plainant. Hapgood v. Hewitt,,119 Û. S. 236, 7 Sup. Ct. 193, 30 L. 
Ed. 369. It ceased when the Way Manufacturing Company sold its 
property and business, and thereaf'ter Way had the exclusive right to 
use his own name in describing the article manufactured under his owu 
patent. The imitation of the defendant's box lid is scarcely denied, and. 
indeed, déniai would be ineffectuai. 

A decreè may be drawp dismissing the complainant's bill, and sub- 
stantially granting the relief asked for in the cross-bill, namely, re- 
straining the complainant from the use of the word "Way" or "Way's," 
and from marking its goods patented, or patented as of the date of the 
defendant's patent, or indicating that it has any ownership in the pat- 
ent, and from the unfair use of a box lid similar to the defendant's. 



BURROWS et al. v. LOWNSDALE. 

(Circuit Court of Appeals, Nlnth Circuit. October 17, 1904.) 

No. 1,068. 

1. Shippino — INJURT or Passengek— Unsafe Gang Plank. 

A gang plank consisting of a plank 10 feet long, 16 Inches wide, ntid 1 
Ineli thick, with cleats nailed ou one side, but having no railing, i-ope, or 
other guard, and which, wlien extended from the deck of a steamer to a 
wharf, sloped downward at an angle of about 30 degrees, does not furnisb 
a reasonàbly safe means for discharging passengers, nor can its use be 
Justifled by custom ; and the vessel is liable In damages for the injury of 
a passenger by falling from it Into the water. 

2. Damages fob Personal Injtjby— Intebest. 

Interest should not be allqwed on the amount of damages awarded by 
a court of admifalty for a personal injury. 

Appeal from the District Court of the United States for the Western 
Division of the District of Washington. 

J. B. Bridges, for appellants. 

J. W. Robinson and J. C. Cross, for appellee. 

Belote GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The appellee, who was the libelant in the 
court below, was a passenger on board the steamer T. C. Reed, which 
was a small boat plying the waters of Gray's Harbor and the Chehalis 
river, in the state of Washington. The libelant took passage in the city 
of Aberdeen for the city of Hoquiam, some five miles distant. When 
the steamer arrived at the dock at the latter place, a gang plank was 
thrown out from the passenger deck of the steamer to the stationary 
wharf for the purpose of Janding the passengers. That plank was in- 
troduced in évidence in the court below, and is brought hère as an 
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exhibit. It is about 10 feet long, 16 inches wide, 1 inch thick, and has 
small cleats nailed to one side of it, about 19 inches apart. It lias no 
railing, ropes, or guards of any kind, and had none at the time o£ the 
accident in question. When placed for the passage of the passengers, 
with one end resting on the boat and the other on the wharf, the angle 
of declination towards the latter was very considérable ; the court below 
finding, from conflicting évidence upon the point, that the angle was 
about 30 degrees. The purser of the vessel stood at the end of the plank 
that rested on the boat, and assisted the libelant, who was a man past 70 
years of âge, as far and as well as he could ; but libelant, either from 
dizziness, or from the slipping of his foot as he stepped from one cleat 
to another, fell from the plank into the water below, striking the steamer 
one or more times in his descent, and was rescued in an unconscious 
condition. His injuries, according to the évidence, were serious, and 
fully justified, in our opinion, the amount of $2,500 awarded him as 
damages by the court below, if he was entitled to recover at ail. 

We also agrée with the court below that the plank used by the officers 
of the steamer in question was not a safe method for the discharge of 
its passengers. It is not a sufficient answer to say, as do the appellants, 
that it is the same kind of a plank that is usually used for the pur- 
pose by similar boats plying those waters, and that it has generally, if 
not always, been found sufficient. Such a plank as that described, ex- 
tending over the water at such an angle, without any railing, ropes, or 
guards, is not a reasonably safe means of passage for man, woman, or 
child, of whatever âge. The law made it the duty of the carrier to pro- 
vide a reasonably safe means for discharging its passengers, and the 
failure of appellants in that regard in the instance in question rendered 
them clearly liable in damages. 

We are of the opinion, however, that the court below erred in giving 
the libelant interest upon the amount of damages awarded him from the 
time of filing the libel to the time of giving the judgment. It is the set- 
tled law in this country that whether interest shall be allowed by the 
court of first instance, or by the appellate court, in admiralty, on the 
amount of damage in a collision case, is within the discrétion of the 
court. Hemmenway v. Fisher, 20 How. 258, 15 L. Ed. 799 ; The Ann 
Caroline v. Wells, 2 Wall. 538. 17 L. Ed. 833; The Scotland, 118 
U. S. 507, 6 Sup. et. 1174, 30 L. Ed. 153 ; The North Star, 63 Fed. 
71, 10 C. C. A. 262. But this rule does not apply to actions for damages 
for Personal injuries. The distinction between the two classes of cases 
is clearly pointed out by the Suprême Court of Tennessee in the case 
of I^uisville & Nashville R. Co. v. Wallace (Tenn.) 15 S. W. 921. 14 
L. R. A. 548. As there said, a personal injury never créâtes a debt, 
nor becomes one, until it is judicially ascertained and determined; nor 
until that time can it draw interest. 

The cause is remanded to the court below, with directions to modify 
the judgment by striking out the interest allowed from the filing of the 
libel to the date of the judgment ; and, as so modified, the judgment will 
stand affirmed. 
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UNITED STATES V. VANDIVER. 
(District Court, B. D. Pennsylvanla. November 14, 1904.) 

No. 1. 

1. CusTOMS Dtjties— Pebsons LiABLE FOB— Beokee Making Declatîation as 
Consignée. 

A customhouse broker, who makes the sworn déclaration for entry of 
goods, In wbich he déclares himself the consignée, cannot thereafter deny 
that he Is such as agaiust the governnient, and becomes liable for the du- 
ties under the provision of section 1 of the customs administrative act 
of June 10, 1890, c. 407, 26 Stat. 131 [U. S. Comp. St. 1901, p. 1886], that 
"ail merchandlse Imported Into the United States shall for the purposes 
of thls act be deemed and held to be the property of the person to whom 
the merchandlse may be conslgned," Including addltlonal duties imposed 
for undervaluatlon under section seven of such act as amended by sec- 
tion 32 of the tarife act of July 24, 1897, c. 11, 30 Stat. 211 [U. S. Comp. 
St. 1901, p. 1892]. 

Action to Recover Duties. On motion by défendant for judgment on 
point reserved notwithstanding the verdict. 

J. Whitaker Thompson and John C. Swartley, for the United States. 
S. Morris Waln, for défendant. 

J. B. McPHERSON, District Judge. The question in this case 
arises upon the following facts: In June, 1903, Mrs. William G. 
Steel, of Mt. Airy, Philadelphia, bought of Salviati & Co., in Venice, 
five pièces of decorated glassware, for which she was to pay 800 lire 
when the goods should be delivered at her résidence in this city. This 
price was to include packing and transportation charges and the duty 
imposed by the United States on such articles. The invoice made out 
by Salviati & Co., however, aggregated only 190 lire, or $37. The goods 
were shipped from Genoa to New York by the steamship Manilla, and 
from a certified extract from the steamship's bill of lading it appears 
that they were entered at the last-named port by the American Express 
Company. It does not appear whether or not the express compaiiy was 
formally named as the consignée — the évidence does not satisfactorily 
show who was thus named — but on July 17, J. J. Hughes, described 
as "attorney for American Express Co.," made application to enter the 
goods without a certified invoice, and declared under oath that they 
were "imported by the American Express Co.," and that the price of 
190 lire was "the actual cost or the foreign market value of the mer- 
chandlse." The entry was made on the same day, but was merely to 
obtain immédiate transportation in bond over the Pennsylvania Rail- 
road to the port of Philadelphia. The entry for that purpose is signed, 
"For J. Li, Vandiver, The American Express Co., by [an illegible 
name], Attorney." Upon this paper is stamped, "Consigned to the 
Collector of Customs at Philadelphia, pursuant to Art. 24, Treasury 
Régulations, August 7, 1890." When the two cases reached Phila- 
delphia, the défendant, who is a customhouse broker, and had been em- 
ployed to look after the goods on their arrivai, made the following 
sworn déclaration: 
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"Déclaration of Consignée, Importer or Agent. 

"I, John L. Vaudiver, do solemnly and truly déclare that I am the con- 
signée of the merchandlse deserlbed In tUe annexed entry and invoiee; that 
the invoiee and bill of ladlng now presented by me to the Collector of Cus- 
toms are the true and only invoiee and blll of lading by me received of ail 

the goods, wares and merchandlse imported in the Manllla, v?hereof 

is master, from Genoa, for account of any person whomsoever for wbom I ani 
authorized to enter the same ; that the said invoiee and bill of lading are in 
the State in which they were actually received by me, and that I do not 
knovs- or believe in the existence of any other invoiee or bill of lading of the 
said goods, wares and merchandlse; that the entry now delivered to the 
collector eontains a just and true account of the said goods, wares and mer- 
chandise, according to the said invoiee and bill of lading; that iiothing has 
been on my part, nor to my knowledge on the part of any other person, con- 
cealed or suppressed, whereby the United States may be defrauded of any 
part of the duty lawfuUy due on the said goods, wares and merchandise : 
that the said invoiee and the déclaration therein are in ail respects true, and 
were made by the person by whom the same purports to hâve been made : 
and that if at any time hereafter I discover any error in the said invoiee, or in 
the account now rendered of the said goods, wares and merchandise, or re- 
celve any other invoiee of the same, I wlll Immediately make the same 
known to the collector of this district. And I do further solemnly and truly 
déclare that to the best of my knowledge and belief Wm. G. Steel is tlio 
owner of the goods, wares and merchandise mentioned in the annexed entry ; 
that the invoiee now produced by me exhibits the actual cost at the time of 
exportation to the United States, in the principal markets of the country from 
whence imported, of the said goods, wares and merchandise, and includes 
and spécifies the value of ail cartons, cases, crates, boxes, sacks and covei- 
ings of any kind, and ail other costs, charges and expenses incident to placiug 
said goods, wares and merchandise In condition packed ready for shipment 
to the United States, and no other or différent discount, bounty or draw- 
back but such as has been actually allowed on the same." 

On the entry accompanying this déclaration, which was also signed 
by the défendant, the merchandise is said to be "imported by John L. 
Vandiver," and the duty is set down at $23.20. This sum was paid 
on July 31 by the défendant, but before the cases were delivered they 
were seized for undervaluation, and were duly appraised at $79.12. 
From this appraisement the défendant appealed on july 30, signing the 
following paper: 

"Importer's Notice to Collector, Clalming Reappraisement. 

"As I eonsider the appraisement made by the United States Appvaisers 
too high on two cases of glassware imported by me, in the Manilla and 11. 
R. from Genoa, I hâve to request that the same may be reappraised. pur- 
suant to law, with as little delay as your eonvenlence will permit, at Phila- 
delphie." 

On October 23 the gênerai appraisers affirmed the appraised value, 
and duties were thereupon imposed as follows : Duty of 60 per cent. 
on $79, amounting to $47.40, and additional duties amounting to $38.60, 
under section 7 of the customs administrative act of June 10, 1890, 
c. 407, 26 Stat. 134, 1 Supp. Rev. St. p. 748, as amended by section 32 
of the tarifif act of July 24, 1897, c. 11, 30 Stat. 211 [U. S. Comp. St, 
1901, p. 1892], making a total of $86, and leaving a balance of $63.80, 
for which the présent suit is brought. 

The défense is that a customhouse broker is not liable for duties upon 
merchandise toward which he renders such service only as a broker 
is ordinarily called upon to render, and that the suit should therefore 
hâve been brought against the ultimate owner. To this position I think 
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it is sufficient tô réply that the défendant cannot be permitted to deny 
his sworn déclaration, wherein he bas distinctly and deliberately de- 
scribed himself as the consignée. Indeed, in tbe absence of évidence 
to the contrary;, I think I should be justified in holding that this déclara- 
tion was true, and that the goods had been formally consigned to the 
défendant. In either case, he is to be treated as the consignée, and the 
conséquence folJows that under section 1 of the customs administrative 
act (26 Stat. 131, .1 Supp. Rev. St. p. 744 [U. S. Comp. St. 1901, p. 
1886]) he becomes Hable as if lie were the real owner. That section 
provides, inter alia, that "ail merchandise imported into the United 
States shall, for the purpose of this act, be deemed a:nd held to be the 
property of the person to whom the merchandise niay be consigned." 
As was pertinently said by the Circuit Court of Appeafs for the Second 
Circuit in Baldwin v. United States, 113 Fed. 217, 51 C. C. A. 174: 

"The government Is not called upon to hunt up any ultimate consignée 
when there is a primary consignée to whom the goods are sent, who himself 
présents the invoice, makes the entry, receives the blll of lading, and gets 
the goods, thus being himself their 'importer.' " 

In my opinion, that case is in no essential particular différent from 
the case at bar, and is therefore décisive of the présent question. So, 
also, if I am right in supposing that the defendant's sworn déclaration 
that he was the consignée prevents him from denying it now, the récent 
décision of United States v. Bishop, 125 Fed. 181, 60 C. C. A. 133, is 
also in point. If the liability of a custômhouse broker, as such, to pay 
duties, is to be determined, it ought to be raised in a case where he con- 
fines himself to his agency, apd does not assume another character. No 
doubt it is convenient for thèse brokers to make the necessary déclara- 
tions themselves, instead of requiring their clients to make them, but, 
if they choose to take upon themselves a character to which they are not 
entitled, they may be called upon to bear some of its burdens — at least, 
so far as the government is concerned. Who should ultimately pay 
such a duty as is hère involved^the broker or his principal — is not now 
in controversy. 

Judgment may be entered for the government on the point reserved. 



Tn i-e FARRAR, 

(District Court, D. Vermont. , November 22, 1904.) 

Prisons — Allowance foe Good Time — Fedebal Statutb. 

Section 1 of Aet June 21, 1902, C. 1140, 32 Stat 397 [U. S. Comp. St 
Supp. 1903, p. 448], providing for an allowance for good time to "each 
prisoner who has been or shall hereaf ter be convieted of any offense 
against the laws of the United States and is conflned in exécution of the 
judgment," is to be given effect in aecordance wlth Its express terms In 
favor of a prisoner who was convieted prior to its passage, notwithstand- 
Ing the provision of section 3 that "this act * * » shall apply only 
to sentences imposed by courts subséquent to the time that this âct takes 
effect, as hereinbefore provided," which, in view of the direct confllet 
which would resuit if applied to section 1, must be construed as applying 
onlj; to section 2, providing for the restoration by the Attorney General 
of allowances for good tiine which hâve been forfeited. 
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Habeas Corpus. 

L. C. Moody, for relator. 
James L,. Martin, U. S. Atty. 

WHEELER, District Judge. The first section of chapter 1140, 32 
Stat 397, approved June 21, 1902 [U. S. Comp. St. Supp. 1903, p. 
448], provides clearly "that each prisoner who has been or shall here- 
after be convicted of any offense against the laws of the United States, 
and is confined in exécution of the judgment," whose record of con- 
duct shows that he has faithfully observed ail the rules, and not been 
subjected to punishment, shall be entitled to a déduction from the 
term of his sentence of several days for each month, according to its 
length. The relator cornes exactly within the words of that section, 
and according to them his term of imprisonment expired October 24th, 
and he is entitled to be discharged. There is no proviso or qualification 
to that section. A separate section (2) authorizes the Attorney Gen- 
eral to restore time forfeited in fédéral penitentiaries without limita- 
tion. A third section provides that the act shall take efïect after 30 
days from its approval, and apply only to sentences imposed subsé- 
quent to that time, "as hereinbefore provided." If the first section did 
not expressly apply to each prisoner who has been convicted as well as 
to those who should be, the third section would plainly eut off the 
relator ; and, if the third section did not expressly provide that the act 
should only apply to subséquent sentences, he would be'left within the 
first section. The intent of Congress is to be found, not guessed at, 
from the words, and ail of the words, of the act, and every word is to 
hâve effect, if it can hâve. If there are any words that the limitations 
of the last section can be applied to besides the express words of the 
first section, they should be applied to those gênerai words, so as to 
leave efl^ect for ail. The provisions of the second section being wholly 
free, those of the third can be applied to thèm without touching the 
very express provisions of the first. This will leave ail words to hâve 
some opération, and somewhat reconcile, what would otherwise be a 
plain contradiction, which makes it ail in any view doubtful. The 
doubts should, upon common principles, so far as they fairly can, be 
resolved in favor of liberty. 

Relator discharged. 



In re COLALTJCA. 
(District Court, D. Massachusetts. November 21, 1904.) 
No. 9,18T. 
Bankeuptct — Debts Relbased by Dischabge — Judgment on Becog- 

NIZANCE. 

Where a défendant against whom a judgment has been obtained for 
an assault, on being arrested on exécution makes application to take the 
pool- debtor's oath, and gives a recognizance under Rev. Laws Jlass. c. 
168, § 29 et seq., siich recognizance is merely a cumulative secm-ity for 
the original judgment, and a judgment subsequently rendered thereon 
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constltntes a llablUty for a wlllful and mallclous înjury to the person, 
wlthln Bankr. Act July 1, 1898, § 17a(2), 30 Stat. 550, c. 541 [U. S. Comp. 
St 1901, p, 8428], which la not released by a discharge In bankruptcy. 

9l Sami}— Disuissai. or Pétition— Gbounds. 

A pétition In voluntary bankruptcy, whlch schedules no debt whlch 
wou^d be barred by a discharge, may be dismissed in the discrétion of 
the court. 

In Bankruptcy. On review of order of référée dismissing pétition. 

John E. Crowley, for bankrupt. 
John T. Wilson, for créditer. 

LOWEIvL, District Jùdge. Colaluca filed a voluntary pétition al- 
leging but one debt, viz., on a judgment for $350. Adjudication fol- 
lowed. The créditer moved to dismiss the pétition, and the référée 
allowed the motion upon the ground that the only debt scheduled was 
one which would not be discharged in bankruptcy. The debt arose as 
follows : The créditer recovered judgment against the bankrupt in an 
action wherein the former declared that the latter had assaulted and 
wounded him. The bankrupt was arrested upon an exécution issued 
on this judgment, made application to take the oath for the relief of 
poor debtors, and executed a recognizance with sureties in the usual 
form. Rev. Laws Mass. c. 168, § 39 et seq. The bankrupt thereafter 
made default on the recognizance, and the créditer obtained judgment 
in a suit brought thereon, Thereafter the pétition in bankruptcy was 
filed. 

The court has to détermine: First. If the judgment en the recogni- 
zance is a liability not discharged in bankruptcy, being "for willful 
and malicieus injuries to the person or properly of another." The 
bankrupt did not dispute thaï the original action was brought on a lia- 
bility of this sort. Did the nature of the original action inhere in the 
judgment on the recognizance? That it did se inhere the Suprême 
Court of Massachusetts decided in Smith v. Randall, 1 Allen, 456, 460, 
and I do not understand that this décision was overruled in Everett v. 
Henderson, 150 Mass. 411, 33 N. E. 318. In Moere v. Loring, 106 
Mass. 455, the court said that a bond to dissolve an attachment and a 
"recognizance are cumulative securities for the same debt." See Watts 
V. Stevenson, 169 Mass. 61, 63, 47 N. E. 447. 

Second. Should a pétition in bankruptcy be dismissed because it 
schedules no debt which would be barred by discharge ? The affirmative 
was held In re Maples (D. C.) 105 Fed. 919. See In re Yates (D. C.) 114 
Fed. 365. I agrée with the first décision se far as to held that the court 
has discrétion to dismiss under the conditions stated. The court may 
not be cempelled in every case, upon a motion to dismiss, to détermine 
the nature of the liabilities scheduled, but it has discrétion to do so. 
The bankrupt's conduct in this case, as found by the référée, reauires 
dismissal, if that be otherwise allowable. 

Judgment of the référée affirmed. 



SCHMIDT T. UNITED STATES. 257 

SCHMIDT T. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit October 24, 1904.) 

No. 1,053. 

United States Revised Statutes— Ritles op Construction. 

It Is a settled rule that, In the construction of the Revised Statutes of 
the United States, a mère change in the phraseology of a prier atatute will 
not be regarded as altering the law, unless it Is clear that such was the 
Intent ; and it is another canon of construction that, in deterinining the 
meaning of an ambiguous provision in the revision, the courts may refer 
to the original statute from which the section was taUen, to ascertain 
from its language and context to what class of cases the provision was in- 
tended to apply. 

Naturalization— Perjuey in Peoceedinss in State Court— Jueisdiction 
OP FEDERAL Court to Punish, 

The provision of Act March 3, 1903, c. 1012, § 39, 32 Stat. 1222 [U. S. 
Comp. St. Supp. 1903, p. 191], which imposes a punlshment upon any per- 
son "who in any naturalization proceeding knowingly procures or glves 
false testimony as to any material fact," may be deemed an amendment 
to Rev. St § 5395 [U. S. Comp. St. 1901, p. 3654], which provides a lasser 
penalty for the same offense ; and a person who knowingly swears falsely 
to a material fact in naturalization proceedings in a state court may be 
indicted and punished for the perjury thereunder In a fédéral court. By 
section 4 of Act July 14, 1870, c. 254, 16 Stat 255, of which act said sec- 
tion 5395 was a part such jurisdiction was expressly given to the fédéral 
court ; and although in the Revised Statutes the two sections were class- 
Ified separately, and section 4, which became section 5429 [U. S. Comp. 
St 1901, p. 3670], was, in terms, made to apply to the five immediately 
preceding sections, it was not intended thereby to leasen the jurisdiction 
under section 5395, which, in terms, extends to "ail cases where oath or 
affidavit Is made or taken under or by vlrtue of any law relating to the 
naturalization of aliens or in any proceeding under such laws." Ross, 
Circuit Judge, dissenting. 

Same— Peosecution poe Pebjuey— Evidence. 

The provision of Act March 3, 1908, c. 1012, § 39, 32 Stat 1222 [U. S. 
Comp. St. Supp. 1903, p. 191], that ail courts shall, before issuing a final 
order or certiflcate of naturalization, "cause to be entered of record the 
affidavit of the appllcant and of his witnesses, so far as applicable, re- 
clting and afflrmlng the truth of every material fact requisite to natural- 
ization," does not limlt the évidence which may be taken In the proceed- 
ing to the affldavlts so entered of record ; and, on the trial of a person 
for perjury committed in such a proceeding, oral évidence Is admissible 
to show the commission of the offense. 
, Same. 

On the trial of a défendant for perjury committed in a naturalization 
proceeding, his signature to affldavlts flled in the proceeding is admissible 
to prove the fact that be was a witness thereln, although such affldavlts. 
when elgned, were in blank. 
. Same— Record or Proceeding as Evidence— Depective Final Ordee. 

In a prosecution for perjury committed In a naturalization proceeding, 
where the record of the court thereln, ineludlng the final order, was ad- 
mitted in évidence wlthout objection, it was proper for the court to In- 
struct the jury that such record should be taken as establishlng the facts 
thereln stated, although the final order may hâve been defeetive in form, 
In failing to récite the making and recording of the affldavlts requlred bj 
section 39 of Act March 3, 1903, c. 1012, 32 Stat 1222 [U. S. Comp. St. 
Supp. 3903, p. 191], for which defect it Is declared vold by said section ; it 
being doubtful, moreover, whether It is intended that such order shall be 
void. except for the purpose of proving citlzenshlp. 

133 F.— 17 
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6. Cbiminal Law— Insteuctionb— Bffect of Failtjee to Peove Motive. 

The absence of a, motive show,n, for the comiftisslon of a crime may 
properly be considëréd by the juir obly as bearing on the question wheth- 
er the offense yi^as eqipmitted by the défendant, and, where its commission 
by hlm is clearly proved by direct and undisputed évidence, the fact that 
his motive fs not shown is immaterial, and the refusai of an instruction 
that the jury shall take such fact into considération is not error. 

In Error to the Circuit Court of the United States for the Southern 
Division of the District of Washington. 

John h. Sharpstein, for plaintiff in error. 

Jesse A. Frye, U, S., Atty., and Edward E. Cushman, Asst. U. S. 
Atty. , ■ , 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error was indicted and 
prosecuted in the United States Circuit Court for the District of Wash- 
ington upon an indictment containing ten counts, in each of which he 
was charged with swearing îalsely in certain naturalization proceedings 
pending in the superior court of the state of Washington for Walla 
Walla county. The ten counts in the indictment were ail in the same 
form, except as to the name of the, person applying to be naturalized ; 
and it was charged in each thereof that the plaintiff in error did will- 
fully, falsely, corruptly, feloniously, and contrary to his oath, swear, 
testif y, dépose, and make affidavit before the said court; and then fol- 
lowed the spécification of the false testimony so given. The plaintiff 
in error was tried before a jury upon this indictment, and was con- 
victed. 

The principal question presented on the writ of error is whether one 
who swears falsely in a naturalization proceeding in a court of a state 
may be indicted and punished in a court of the United States, under the 
provisions of section 39 of the act of March 3, 1903, c. 1013, 32 Stat. 
1222 [U. S. Comp. St. Supp. 1903, p. 191], which, among other pro- 
visions, denounces a penalty against any person "who in any naturaliza- 
tion proceeding knowingly procures or gives false testimony as to any 
material fact." This act may be deemed an amendment to section 5395 
of the Revised Statutes [U. S. Comp. St. 1901, p. 3654], in that it in- 
creases the penalty prdvided for in that section. Section 5395 reads 
as follows : 

"In ali cases where oath or affldavlt is made or taken under or by virtue 
of any law relating to the naturalization of aliens, or in any proceeding under 
such laws, any person taking or making such oath or affldavlt who knowingly 
swears falsely, shall be punished by imprisonment not more than five years 
nor less than one year, and by fine of not less than one thousand dollars." 

This statute would seem to be sufficiently comprehensive to include 
ail cases of false swearing in naturalization proceedings, committed 
in whatever court. That sqch is its intention is shown by the prior 
législation on the same subject. The section is taken from the act of 
Congress of July 14, 1870,: c. 254, 16 Stat. 254, entitled, "An act to 
amend the naturalization laws, and to punish crimes against the same. 

1 6. See Criminal Law, vol. 14, Cent. Dlg. §§ 23, 1271. 
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and for other purposes." The first four sections of the act relate spe- 
cifically to ofifenses against the naturalization laws. Section 1 provides 
for the punishment of perjury in ail cases — 

"Where any oath, affirmation, or affldavit shall be made or taken under or 
by virtue of any act or law relating to the naturalization of aliéna, or In any 
proceedings under such acts or laws." 

Section 4 (Act July 14, 1870, c, 254, 16 Stat. 255) enacts that : 

"Tbe provisions of tliis act shall apply to ail proceedings had or taken or 
attempted to be had or taken before any court in which any proceeding for 
naturalization shall be commenced, had, or taken, or attempted to be com- 
nienced, and the courts of the United States shall hâve jurisdiction of ail 
offenses under the provisions of this act, in or before whatsoever court or 
tribunal the same shall hâve been committed." 

Thèse words are clear, and leave no room to doubt that jurisdiction 
was thereby given to the United States courts of offenses committed 
against the naturalization laws in any court, whether state or fédéral. 

The act of 1870 was an amendment to the naturalization laws. 
Those laws contained a provision conferring on state courts jurisdic- 
tion in naturalization proceedings. The amendment applied to ail the 
naturalization laws, and its intent was to make punishable in the courts 
of the United States ail crimes committed against those laws. Being 
an amendment to ail of those laws, it is its fair construction that sec- 
tion 1 was intended to include offenses against the naturalization laws 
committed by false swearing in the state courts, and to confer jurisdic- 
tion on the fédéral courts to deal therewith. If so, section 4 of the 
amendment was not necessary to make effective that intent, and may be 
deemed surplusage. When the act of 1870 was carried into the Re- 
vised Statutes, section 1 thereof was severed from its connection with 
the other three sections referred to, and was placed in chapter 4, tit. 70, 
which deals with "crimes against justice." Sections 2, 3, and 4 were 
placed in chapter 5, under the title, "Crimes Against the Opération 
of the Government," and are therein numbered 5424r-5429, inclusive 
[U. S. Comp. St. 1901, pp. 3668-3670]. Section 5439 reads as fol- 
lows: 

"The provisions of the flve preceding sections shall apply to ail proceedings 
had or taken, or attempted to be had or taken, before any court in which any 
proceeding for naturalization shall be commenced or attempted to be com- 
menced." 

Section 4 is thus specifically repeated in the Revised Statutes, and 
therein made to refer to the five preceding sections only, and it does not 
in terms refer to section 5395. It is argued from this that it was the 
intention of Congress, by the revision, to exclude section 5395 from 
the opération of section 5429, and thereby to remove from the jurisdic- 
tion conferred by the former section the offenses therein described 
against the naturalization laws committed in state court proceedings. 
Was such the intention of Congress in adopting the Revised Statutes? 
Did Congress by the revision make or intend to make any change in 
the existing law? 

It is not to be inferred that Congress by the revision intended to 
change the existing statute so as to distinguish between two classes of 
offenses against the naturalization laws, and to make offenses of one 
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qlass committed ira stE^te court proceedings punishable in the fédéral 
courts, and exclude another class of such offenses, unless the intention 
so to do has been clearly expressed. The act under which the statutcs 
were revised (Act June 3.7, 1866, c. 140, 14 Stat. 75 [U. S. Comp. St. 
1901, p. 3755]), in section 2,, provides that: 

"The commissioners shall brlng together ail statutes and parts of statutes 
whlch, from slmilarity of subject, ought to be brought together, omitting re- 
dundant or obsolète enactments, and maklng Sùch altérations as may be nec- 
essary to reeonclle the contradictions, supply the omissions, and amend the 
imperfections of the original text" 

Section 5600 of the Revised Statutes [U. S. Comp. St. 1901, p. 3751] 
provides that: 

"The arrangement and classification of the several sections of the revision 
. baye been made for the purpose of a more convenient and orderly arrange- 
ment of tt>e Bame, and therefore no Inference or presumptlon of a législative 
construction Is to be drawii by reason of the title, under whlch any particular 
section is placed." 

The Suprême Court, in construing the Revised Statutes, has repeat- 
edly affirmed the settled rule that a change of phraseology in a revision 
will not be regarded as altering the l.aw, where it had been well settled 
by plain language in the statutes, unless it was clear that such was the 
intent. Said the court in McDonald v. Hovey, 110 U. S. 619, 629, 4 
Sup. Ct. 142, 146, 28 L. Ed. 269 : 

"So «pbn a revision of statutes a différent Interprétation is not to be given 
to them without some substantial change of phraseology — some change otlier 
than what may hâve been neçessary to abbreviate the form of the law." 

And the court cited with approval In re Murphy, 23 N. J. Law, 180, 
where, in construing several statutes which had been Consolidated, a 
proviso in One of them broad enough in its terms to affect the whole 
Consolidated law was held to affect only those sections with which it 
had been originally connected. In United States v. Ryder, 110 U. S. 
729, 740, .4' Sup. Ct. 196, 201, 28 U Ed. 308, the court said : 

"It wllI not be inferred that the Législature, in revlslng and consolidating 
the laws, Intended to change their policy, unless such Intention be clearly ex- 
pressed." 

To the same effect is Logan v. United States, 144 U. S. 263, 303, 12 
Sup. Ct. 617, 36 L. Ed. 429. A case in point is Doyle v. Wisconsin, 94 
U. S. 50, 2# L. Ed. 64, in which it was held that section 1007 of the 
Éevised Statutes [U. S. Comp. St. 1901, p. 714], which provides that, 
where a writ of error may operate as a writ of supersedeas, exécution 
shall not issue until ten days after the rendition of the judgment, has 
référence only to the courts of the United States. This conclusion was 
reached upon a considération of the statutes as they stood before the 
revision. The court, by Chief Justice Waite, said, "The Revised Stat- 
utes are a revision and consolidation of the old statutes, rather than an 
enactment of new;" and, after quoting section 5600 [page 3751], he 
added, "This makes it proper that we should look to the original act 
to ascertain the législative intent in cases of doubt." In the récent case 
of United States v. Severino (C. C.) 125 Fed. 949, Thomas, District 
Judge, in a carefully considered opinion, held that, notwithstanding 



SCHMIDT V, UNITED STATES. 2tJl 

the changes in revision, section 5395 still conferred on the fédéral 
courts jurisdiction of a perjury committed in naturalization proceedings 
in a State court in the procédure prescribed by Congress. 

Again, it is an estabhshed canon of construction that, in finding the 
meaning of an ambiguous statute in the revision, the courts are per- 
mitted to refer to the original statute from which the section was taken, 
to ascertain from its language and context to what class of cases the 
provision was intended to apply. The Conqueror, 166 U. S. 122, 17 
Sup. Ct. 510, 41 L. Ed. 537 ; United States v. Bowen, 100 U. S. 508, 
25 L. Ed. 631 ; Mver v. Car Company, 102 U. S. 11, 26 L. Ed. 59 ; 
United States v. Lâcher, 134 U. S. 626, 10 Sup. Ct. 625, 33 L. Ed. 1080. 
In the case last cited the court said : 

"If there be any ambiguity in section 5467 [U. S. Comp. St. 1901, p. .3691], 
Inasmuch as It la a section of the Révisée! Statutes, which are merely a com- 
pilation of the statutes of the United States, revlsed, simplified, arranged, and 
Consolidated, resort may be had to the original statute from which the section 
was taken to ascertain what, if any, change of phraseology there is, and 
whether such change should be eonstrued as changing the law." 

Section 5395 refers to "ail cases" of false oaths made "under or by 
virtue of any law relating to the naturalization of aliens or in any pro- 
ceeding under such laws." If there be any ambiguity as to the mean- 
ing of the words "any law" and "any proceeding," it is dispelled by the 
language of the act of July 14, 1870, from which it is taken. In view 
of thèse considérations, we entertain no doubt that it was the intention 
of Congress, in enacting the statute of March 3, 1903, c. 1012, 32 Stat. 
1222 [U. S. Comp. St. Supp. 1903, p. 191], to recognize the jurisdic- 
tion conferred upon the fédéral courts by the act of July 14. 1870, and 
the Revised Statutes. Further évidence of that intention is found in 
the terms of the act of 1903, where it is provided that : 

"The court in which such conviction is had shall thereupon déclare the order 
or decree and ail certiflcates admittlng such person to citizenship null and 
void. Jurisdiction is hereby conferred on the courts having jurisdiction of 
the trial of such offense to make such adjudication." 

Error is assigned to the admission of oral évidence ofïered on the 
part of the prosecution to prove the commission of the offense. It is 
said that under the act of Congress of March 3, 1903, which provides 
that ail courts shall, before issuing the final order or certificate of 
naturalization, "cause to be entered of record the affidavit of the ap- 
plicant and of his witnesses, so far as applicable, reciting and affirming 
the truth of every material fact requisite for naturalization," the law 
requires the testimony to be in the form of an afRdavit, that the wriiten 
affidavit is the best évidence of its own contents, and that paroi évidence 
is inadmissible without accounting for the nonproduction of such writ- 
ten évidence. But the statute does not so limit the scope of the investi- 
gation in naturalization proceedings. The act requires the court "to 
make careful inquiry into such matters," and adds thereto the require- 
ment that before issuing the final order the affidavit of the applicant 
and his witnesses, so far as applicable, shall be entered of record. This 
leaves it open to the court to take oral testimony and to sift the truth 
of the évidence upon any question material to the investigation, so long 
as the évidence of the material facts is erabodied in the form of an affi ■ 
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davit to go upon the record. There was no errer, therefore, in over- 
ruling the objection to the oral testimony. 

Error is assigned to the admission in évidence of the affidavits ai the 
affiants in the naturalization proceedings. Objection to their admis- 
sion was made on the trial on the ground that they were not affidavits 
at the time when they were signed, but were blanks, and were subse- 
quently filled in by the clerk of the state court. The trial court sus- 
tained the objection è6 £ar as the substance of the affidavits was con- 
cerned, but admitted the signatures in évidence as tending to prove that 
the affiants were in the state court as witnesses. There was no error 
in this, and it is not concéivable that the rights of the plaintiff in error 
could bave been prejudiced thereby. 

It is contended, further, that the court erred in admitting in évidence 
the final orders of naturalization, for the reason that the same are void. 
The ground upon whîch the orders are claimed to be void is that they 
were not framed in compliance with the act of 1903, which déclares that 
ail final orders which do not show upon their face that the affidavits 
hâve been made and recorded shall be null and void. Thèse orders did 
not so show or recite, btit they were entered at the bottom of the page 
on which in each case the appropriate affidavits were recorded. It is 
a sufficient answer to this objection to point to the fact that the orders 
were read in évidence without objection on the part of the plaintiff in 
error. 

It is contended, further, that the court erred in instructing the jury 
as follows: 

"The record of the superlor court which was read to you contains récitals 
of what the proceedings were. That record is verifled by the signature of 
the presiding judge, and It Is to be taken as showing that what it contains Is 
a true récital of what did oécnr, so far as showing what occnrred. The rec- 
ord, llke ail other material matters, is submitted to you with ail the testimony 
as to what the facts were— -what actually did take place." 

To this charge the plaintiff in error excepted. It is urged that, the 
judgment being null and void, it could not be considered by the jury 
for any purpose. No such objection to the orders was specified at any 
time in the trial court. On the other hand, the orders were, as we bave 
seen, admitted in évidence without objection. Being so admitted in 
évidence, it was proper for the court to instruct the jury concerning 
their force and effect. The proceedings in the state court, whatever 
may be said of the defects of the final orders, were not void. That 
court had jurisdiction of the subject-matter of the proceedings and of 
the parties. The defects in the final orders were irregularities for 
which the statute declared them null and void. It may be doubtful 
whether it was the intention of the statute to avoid such final orders 
or to déclare them voidable, for immediately following its provision in 
that regard is the further provision conferring jurisdiction on the féd- 
éral courts to déclare stich defective orders null and void. The most 
that can be said of the effèct of the statute is that the orders were de- 
prived of ail efflcacy for the purpose of adjudicating or proving citizen- 
ship. The .irregularities were defects in form, and such as might hâve 
been remedied by entering new orders in compliance with the law. 
The effect of the statute, it would seem, is not to deny to such defective 



SCHMICT V. UNITED STATES. 263 

order admîssibility in évidence when it is offered as matter of induce- 
ment to perjury, to show the pendency of the proceeding, the jurisdic- 
tion of the court, or the ,çivin.ç of the testimony and its materiality. 22 
Enc. of Law (2d Ed.) 692, and cases thcre cited. It was for this pnrpose 
that the trial court directed the jury to consider the final orders ; that is. 
as tending to show what occurred. The plaintiff in error had admitted 
that thèse orders were properly to be considered by the jury, and he 
had waived any right he may hâve had to object thereto, by submitting 
to the court, before the charge was given, a written request for an in- 
struction as follows: "The orders read in évidence from the journal 
of naturalization are to be considered by you only as tending to prove 
the fact that such naturalization proceedings were had." This instruc- 
tion was properly denied. If the orders were lawfully admitted in 
évidence and read to the jury, their effect was not to be narrowed as 
indicated in the proffered charge. If they had any effect whatever, it 
was to tend to establish the facts for which they were admitted in évi- 
dence. 

Error is assigned to the refusai of the court to instruct the jury — 

"That, when the évidence falls to show any motive to commit the crime char- 
gea on the part of the aeeused, this is a clrcumstance in favor of hla inno- 
cence ; and in this case, If the jury find upon careful examlnation of ail the 
évidence that It falls to show any motive on the part of the accused to com- 
mit the crime charged agalnst him, then this is a clrcumstance whlch the jury 
ought to consider, in connection wlth ail the other évidence in the case, In 
making up thelr verdict." 

This instruction so requested, while proper in some cases, had no 
rightful application to the évidence in the case before the court. It was 
clearly proven by the direct testimony of witnesses, and it was not dis- 
puted, that the plaintiff in error went to thèse aliens, who had not been 
in the United States the requisite time to entitle them to citizenship, 
and actively induced them to appear before the court and take out their 
final papers, and in that connection falsely testified before the court, as 
charged in the indictment. The jury may inquire into the motive of 
a défendant when it is necessary to resort to it in arriving at the ulti- 
mate fact that it was he who committed the crime charged. The mo- 
tive then becomes an aid in completing the proof of the commission of 
the act ; and in such a case it is proper to charge the jury that the ab- 
sence of motive, if they fail to find one, may be taken into considération 
in determining the question whether the crime was committed by the 
accused or by some other. The instruction is particularly applicable 
to cases where the proof consists in circumstantial évidence. In such 
a case it may be controlling. People v. Fitzgerald, 156 N. Y. 258, 50 
N. E. 846. That the plaintiff in error did falsely testify was not de- 
nied. His motive in so doing was not disclosed, and it was not neces- 
sary that it should be. While the prosecution is never required to prove 
a motive for the crime, it is always permitted to do so. In the présent 
case the proof was not circumstantial, but was direct, and was undis- 
puted. To hâve given the charge requested would hâve been to tell 
the jury that they were at liberty, in determining whether they would 
give credence to the positive and uncontroverted testimony of wit- 
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nesses tô the overt act of the plaintiff in error, to be influenced by the 
fact that they failed to find a motive for his act. Such is not the law. 
The judgment of the District Court is affirmed. 

ROSS, Circuit Judge (dissenting). The plaintiff in error was în- 
dicted and prosecuted for, and convicted of, the crime of perjury, com- 
mitted in the superior court of the state of Washington for Walla Walla 
county, in 10 certain naturalization proceedings then and there pending. 
One of the questions presented by the présent appeal, and the first to 
be considered and disposed of, is in respect to the jurisdiction of the 
court below over the offense. 

The same question was before Judge Thomas, in the Southern Dis- 
trict of New York, in the récent case of United States v. Severino (C. 
C.) 125 Fed. 949, and was by him quite fully considered, in an opinion 
in which the jurisdiction of the fédéral courts was sustained. He 
reached the conclusion, in which I quite agrée — 

"That State courts, whlle entertalnlng jurisdiction In naturalization proceed- 
ings, remain state courts, and that perjury committed by a witness in such a 
proceeding is punishable by the sovereignty whose justice it ofCends [that is, 
the state court], and tibat the fédéral court cannot entertain jurisdiction in 
the absence of a fédéral statute conferring it." 

Judge Thomas, in the case cited, further held that section 5395 of 
the Revised Statutes of the United States [U. S. Comp. St. 1901, p. 
3654] is applicable to perjuries committed in naturalization proceedings 
in the state courts, and therefore sustained the fédéral jurisdiction of 
such offenses. In considering that question, it was said by the learned 
judge: 

"At the flrst view there would be hésitation in concluding that Congress In- 
tended to punish perjuries in naturalization proceedings, committed in a court 
foreign to Its governmental jurisdiction, against another and independent 
sovereignty, thereby mailing its pénal statutes applicable to offenses commit- 
ted against the justice of a separate state. But it is precisely what at a time, 
and for a. time at least, It dld do. In plainest terms, by Act July 14, 1870, c. 
254, 16 Stat 254 [U. S. Comp. St 1901, p. 3654]." 

The first subdivision of section 2165, tit. 30, of the Revised Statutes 
[U. S. Comp. St. 1901, p. 1339], embodying the naturalization laws, 
is as follows: 

"An alien may be admltted to become a citizen of the United States in the 
followlng manner, and not otherwise : Flrst. He shall déclare on oath, before 
a circuit or district court of the United States, or a district or suprême court 
of the territories, or a court of record of any of the states having common- 
law jurisdiction and a seal and clerk, two years at least prlor to his admission, 
that it is bonà flde his intention to become a citizen of the United States, and 
to renounce forever ail allegiance and fldelity to any foreign prince, potentate, 
state, or sovereignty, and^ particularly, by name, to the prince, potentate, 
state, or sovereignty of which the alien may be at the time a citizen or sub- 
ject" 

By its act of July 14, 1870, c. 254, 16 Stat. 254 [U. S. Comp. St. 
1901, p. 3654], Congress amended those laws in certain particulars, 
and for the first time made spécifie provision for the punishment of 
crimes committed against them ; declaring, among other things, in its 
first section — 

"That in ail cases where any oath, affirmation, or affidavlt shall be made or 
taken under or by virtue of any act or law relating to the naturalization of 
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aliens, or In any proceedings under such acts or laws, and any person or per- 
sons taking or maklng such oath, affirmation, or affldavit, shall knowingly swear 
or afflrm falsely, the same shall be deemed and taken to be perjury, and the 
person or persons guilty thereof shall upon conviction thereof be senteneed to 
imprisonment for a term not exceedlng flve years and not less than one year, 
and to a fine not exceeding one thousand dollars" ; and, in its fourth section, 
"that the provisions of this act shall apply to ail proceedings had or taken, 
or attempted to be had or taken, before any court in whieh any proeeeding 
for naturalization shall be commenced, had, or taken, or attempted to be coui- 
meneed; and the courts of the United States shall hâve jurlsdiction of a!! 
offenses under the provisions of this act, in or before whatsoever court or 
tribunal the same shall hâve been committed." 

The provisions of the act of July 14, 1870, were subsequently révisée!, 
amendée!, and carried into the Revised Statutes as sections 5395, 5121, 
5425, 5426, 5427, 5428, and 5429 [U. S. Comp. St. 1901, pp. 3654, 
3668-3670] , which read as foliows : 

"Sec. 5395. In ail cases where any oath or affidavlt Is made or taken under 
or by virtue of any law relating to the naturalization of aliens, or in any 
proceedings under such laws, any person taking or making such oath or affl- 
davit who knowingly swears falsely, shall be punished by Imprisonment not 
more than flve years, nor less than one year, and by a fine of not more than 
one thousand dollars." 

"Sec. 5424. Every person applying to be admltted a citizen, or appearing as 
a M'itness for any such person, who knowingly personates any other person 
than hlmself, or falsely appears in the name of a deceased person, or in an 
assumed or flctitious name, or falsely makes, forges, or counterfeits any oath, 
notice, affldavit, certificate, order, record, signature, or other Instrument, pa- 
per, or proceeding required or authorized by any law relating to or providing 
for the naturalization of aliens ; or who utters, sells, disposes of, or uses as 
true or genuine, or for any unlawful purpose, any false, forged, ante-dated, 
or counterfelt oath, notice, certificate, order, record, signature, instrument, 
paper, or proceeding above specified; or sells or disposes of to any person 
other than the person for whom it was originally issued any certificate of 
citizenship, or certificate showing any person to be admitted a citizen, shall 
be punished by imprisonment at hard labor not less than one year, nor more 
than flve years, or by a fine of not less than three hundred nor more than one 
thousand dollars, or by both such fine and Imprisonment. 

"Sec. 5425. Every person who uses, or attempts to use, or aids, or assists, 
or participâtes in the use of any certificate of citizenship, knowing the same 
to be forged, or counterfelt, or ante-dated, or knowing the same to hâve been 
procured by fraud or otherwise unlawfully obtained ; or who, without lawful 
excuse, knowingly is jtossessed of any false, forged, ante-dated, or counterfelt 
certificate of citizenship, purporting to hâve been issued under the provisions 
of any law of the United States relating to naturalization, knowing such cer- 
tificate to be false, forged, ante-dated, or counterfelt, with intent unlawfully 
to use the same; or obtalns, accepts, or receives any certificate of citizenship 
known to such person to hâve been procured by fraud or by the use of any 
false name, or by means of any false statenoent made with intent to procure, 
or to aid in procuring, the Issue of such certificate, or known to such person 
to be fraudulently altered or ante-dated ; and every person who bas been or 
may be admitted to be a citizen who, on oath or by affldavit, knowingly dénies 
that he has been so admitted, with intent to évade or avoid any duty or lia- 
bllity imposed or required by law, shall be imprisoned at hard labor not less 
than one year nor more than five years, or be flned not less than three hun- 
dred dollars nor more than one thousand dollars, or both such punishments 
may be imposed. 

"Sec. 5426. Every person who in any manner uses for the purpose of regis- 
tering as a voter, or as évidence of a right to vote, or otherwise, unlawfully, 
any order, certificate of citizenship, or certificate, judgment, or exemplifica- 
tion, showing any person to be admitted to be a citizen, whether heretofore or 
hereafter Issued or made, knowing that such order or certificate, judgment. 
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pr exempllflcatlon bas been uniawfully Issued or made ; and every person who 
mjlawfully uses, or attempts to use, àny sueh order or certifieate, Issued to or 
in the name of any other person, or In a flctitious name, or the name o£ a 
deceased person, shall be punished by Imprlsonment at bard labor not less 
than one year nor more tban flve years, or by a fine of not less tban tbree 
liundred nor more tban one thousand dollars, or by both sucb fine and im- 
Iii'isonment 

"Sec. 5427. Every person wbo knowingly and intentionally aids or abets any 
person in the commission of any felony denounced in the three preceding 
sections, or attempts to do any act therein made felony, or counsels, advises, 
or procures, or attempts to procure, the commission thereof, shall be punished 
in the same manner and to the same extent as the principal party. 

"Sec. 5428. Every person who knowingly uses any certiflcate of naturaliza- 
tion heretofore granted by any court or hereafter granted, which bas been or 
may be proeured through fraud or by false évidence, or has been or may be 
issued by the clerk, or any other offlcer of the court without any appearance 
and hearing of the applicant in court and without lawful authority ; and every 
person who falsely represents hlmself to be a citizen of the United States, 
vsithout hàvlng been duiy admitted to citizenshlp, for any fraudulent purpose 
vvhatever, shall be punlshable by a fine of not more than one thousand dollars, 
or be imprisoned not more than two years, or both. 

"Sec. 5429. The provisions of the iive preceding sections shall apply to ail 
proceedings had or taken, or attempted to be had or taken, before any court 
in which any proceeding for naturalization may be commenced or attemp*-"J 
to be commenced." 

It will.be observed that, in thèse revised and amended sections, Con- 
gress was dealing specifically with crimes ap^inst the naturalization 
laws. By section 5429 it expresslv made the provisions of sections 
5424, 5425, 5426, 5427, and Z128 applicable to "ail proceedings had or 
taken, or attempted to be had or taken, before any court [fédéral or 
State] in which any proceeding for naturalization may be commenced 
or attempted to be commenced." Thus having its attention specifically 
directed to the subject, Congress, in revising and amending the pro- 
visions of the act of July 14, 1870, omitted the provision of section 4 of 
that act conferring upon the courts of the United States "jurisdiction 
of ail offenses under the provisions of this act in or before whatsoever 
court or tribunal the same shall hâve been committed," and made ap- 
plicable to naturalization proceedings had in the state courts only the 
provisions of sections 6424, 5425, 5426, 5427, and 5428, which do not 
include the crime of perjury committed in such proceedings in a court 
of a State. That action, of Congress was in accord with the rule de- 
clared by the Supremç: Court in L,oney's Case, 134 U. S. 372, 10 Sup. 
Ct. 584, 33 L,. Ed. 949, where it is said that "the power of punishing 
a witnesS for testifyingf falsely in a judicial proceeding belongs peculiar- 
ly to the government in whose tribunals that proceeding is had." 

I am of opinion that the court below was without jurisdiction of the 
alleged ofifense, for which reason I think the judgment should be re- 
versed, with directions to that court to dismiss the indictment. 
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HATCHER V. HKNDRIB & BOLTHOFF MFG. & SUPPLT CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. October 28, 1904.J 

No. 1,823. 

1. Removàl of Causes— Effect on Peiob Attachment. 

Wtien an action is removed froir a state court into a fédéral court, the 
latter takes the case in tlie condition in whlch it stood at the time of 
removal, and a lien obtained by an attachment in the state court is not 
lost or terminated by the removal ; but power to protect and enforce that 
lien after the removal exists in the fédéral court in like mauuer as if jt 
had been obtained by a proceeding in that court. 

2. JuBiSDicTiON OF Fedebal Cotjets— Ancillaby Suits— Enfoecemest of At- 

tachment Lien. 

A suit in equity in a fédéral court to enforce an attachment lien ob- 
tained in a former action in the same court, and to subject the attaehed 
property or its proceeds to the satisfaction of the judgment recovered 
therein, is not an original suit, but is ancillary and supplementary to the 
former action, and may be maintained as an incident to the jurisdiction 
already vested, without regard to the citizenship of the parties ; and it is 
immaterlal, so far as the ancillary character of the suit is concemed, 
that the proceeds of the attaehed property are not in the actual custody of 
the fédéral court; the eflfect of the removal having been to bring the 
property potentially within the jurisdiction and custody of that court. 

8. Attachmenï— Lien— VoLUNTAET Sueeendee of Propebtt by Gabnishee. 
Where a garnlshee served under an attachment voluntarily delivers the 
property of the défendant in his possession to the sheriff, no judgment 
against him is necessary to perfeet the attachment lien on such property ; 
nor is the lien defeated because the sherifC faits to make return of such 
dellvery, where he retains custody of the property under the writ. 

4. Same— Gabnishment— Plbading. 

A statement in the answer of a garnlshee under an attachment that it 
was "informed" that the property, which it admitted having received 
from the défendant, belonged to a third person, does not need to be 
traversed by the plaintifC, where the property has been surrendered by 
the garnlshee to the officer holding the attachment. 

5. Same— Suit to Enfobce Mechanic's Lien— Right io Puesde Concueeent 

Remédies. 

Under the statutes of Colorado, the remedy upon a mechanic's lien and 
the remedy upon the debt vrhich it secures are distinct and concurrent ; 
and both remédies, includlng the provisional and auxiliary remédies ob- 
tainable in an action upon the debt, may be pursued in a single action. 

6. Removal of Causes— Pbocedube aftee Rbmovai/— Validitt and Effect 

OF Judgment. 

Although the distinction betwéen actions at law and sults In equity 
Is carefully maintained in the fédéral courts, and when a case whlcii 
unités both légal and équitable grounds for relief, as permitted by the 
practice of the state in which it is brought, is removed into a fédéral court, 
the pleadings should be recast so as to separate the two causes of action, 
yet where an action to enforce a mechanic's lien and to recover the debt 
which it secures, in which plaintiff had also obtained an attachment, 
whlch had been served, was thereafter removed and proceeded with in 
the fédéral court on the original pleadings as a suit in equity, without 
objection, and a money judgment was rendered against the défendant, 
such judgment is not void, even if erroneous, and cannot be collaterally 
attacked. 

112. Supplementary and ancillary proceedings and relief in fédéral courts, 
pce note to Toledo, St. L. & K. C. R. Co. v. Continental Trust Co., 36 G. C. A. 
195. 
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T. iQtnrr— Decree— CoLi-ATEBAL Attack. 

An adjùdlcatlbn In a Circuit Conrt of the United States that the facts 
of a particular case are such as to make It cognizable In equity, although 
erroneous, is not a nullity, and cannot be questioned coUaterally. 

8. Attachaient— Abandonment. 

An agreement by an attaqhment plaintiflf with otber creditors, subse- 
quentlj' attacbing tlie sâme property, to prorate the proceeds thereof, 
whieh they eould enforce under the statute if their liens were valld, dld 
not constltute an abandônment of his lien npon certain of the property, 
upon which the later attaehments were held invalid in an action to whicU 
he was not a party. 

9. Same— Suit to Enfoeck Lien— Lâches. 

Delay in the institution of proceedings to enforce an attachment lien, 
which could not haVe given rlse to an inference of an abandônment of 
the lien, and which resulted in no advantage to the attaching creditor or 
Injïiry to the opposlng party, does not constltute such lâches as will bar 
the right to enforce the lien. 

Appeaî from the Circuit Court of the United States for the District 
of Colorado. 

This -was a suit, by Hatcher agalnst the Hendrie & Bolthoff Manuf acturing 
& Supply Company and thé International Trust Company, to subject the pro- 
ceeds of a sale of attachéd property to the satisfaction of a judgment rendered 
In the action in which thé Writ bf attachment was Issued. From a decree sus- 
taining a demurrer to and (Jismissing the bill, the complainant appealed. 

Briefly stated, the allégation? of the blll are as follbws : Complainant Is 
a citizen pf Colorado; ; and défendants are corporations exlstlng under the 
laws of that st^te. Jannary 23, 1896, complainant commenced an action in the 
district court of Minerai cpunty. Colo., agalnst the United Leasing Company 
and the United Mines Company, to recover from the leasing company the 
purchase priée of materials furnlshed to It for the working of certain mining 
claims held by it under a lease from the mines company, and to enforce a 
mechanics' lien upon thëse claims. February 21, 1896, the action was re- 
moved by the défendants lnt6 the court below on the ground of diversity of 
citizenship. The case was there proceeded with as a suit in equity, and com- 
plainant obtalned a decr.e'e, agalnst the leasing company for the purchase 
price of the materials'Jtily 18, 1896, but the mechanics' lien branch of the 
action ultlmately failed. United Mines Co. v. Hatcher, 2.5 C. C. A. 46, 79 
Fed. 517. When the action was commenced a writ of attachment against the 
property of the leasing company was regularly sued out and served upon 
the Amethyst Mining Company, as garnishee, then in possession of a Knowles 
compound pump, the property of the leasing company, and being nsed by 
the garnishee In the tenth lèvel of its mine. The garnishee answered that it 
had the pump in its possession, and had received it from the leasing com- 
pany, but was informed that it was the property of the Hendrie & Bolthoif 
Manuf acturing & Supply Company. February 27, 1896, after the removal of 
the action Into the court below, the garnishee removed the pump from its 
mine, and delivered it Into the custody of the sheriff of Minerai county, the 
officer who had served the writ. Other like writs of attachment had been 
issued in separate actions commenced in the state court February 1 and 6, 
1896, by other creditors of the leasing company, and thèse writs had also 
been served upon the Amethyst Company as garnishee. The sheriff, in ac- 
cepting possession of the pump from the garnishee, received it under the sev- 
eral writs of attachment for the beneflt of the several attaching creditors, 
including complainant. The pump was subse(iuently sold under an amicable 
arrangement with the Hendrie & BolthofiC Company, whereby the proceeds 
were placed In the custody of the International Trust Company, to stand in 
ail respects In place of the pump. Proceedings upon an Intervenlng pétition 
of the Hendrie & Bolthoff Company, filed July 27, 1896, in one of the actions 
in the state court, to which complainant was not made a party, resulted in 
a décision by the Suprême Court of the state, December 24, 1901, to the effect 
that, as against creditors whose writs of attachment v»'ere served upon the 
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garnishee subsequently to Jànuary 25, 1896, the Intervener became the pwner 
of the pump under à purchaee from the leasing company made on that date. 
Hendrie & BolthofC Co. v. ColUns, 29 Colo. 102, 67 Pac. 164. Thls purchase 
was made two days af ter complainant's writ was served, but prior to the 
service of the writs of other creditors. Notwithstanding the removal of com- 
plainant's action into the court below, the district court of Minerai coufity 
at ail times expressly recognized the right of complalnant under his writ of 
attachment served upon the garnishee before the removal, and, vvith com- 
plainant's acquiescence, proceeded upon the theory that complainant and the 
other attaching creditors were entltled, under the statutes of the state, to 
prorate the proceeds of the sale of the pump. The proceeds arising from 
the sale of other property attached in like manner were so distributed, the 
court recognizing complainant's right to participate in the distribution as 
being established by the judgment or decree recovered by it in the court 
below after the i"emoval. No proceedings of any kind were taken by the 
Hendrie & Bolthoft Company to question or avoid the lien acquired by com- 
plainant under his writ of attachment, and no judgment in favor of an at- 
taching créditer now remains in the state court, under which a claim is or 
can be made upon the proceeds of the sale of the pump. The leasing com- 
pany is insolvent, and thèse proceeds constitute the only property ont of 
which the balance due upon complainant's judgment can be satisiied. The 
bill prayed that défendants be required to bring into court and aecount for 
the proceeds of the sale of the pump, with any interest accrued thereon, to 
the end that complainant's judgment might be satisiied therefrom, should 
his right thereto under the attachment be sustained. The suit was com- 
menced February 28, 1902, a little more than tliree months after the décision 
of the Suprême Court establishlng the superiority of the claim of the Hendrie 
& BolthofC Company over those of the attaching creditors other than com- 
plainant. 

John R. Smith and Albert L. Moses, for appellant. 

Robert D. Thompson (John M. Waldron, on the brief), for appellees. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

When an action or suit in a state court is removed into a Circuit Court 
of the United States, the latter talées the case in the condition in which 
it existed in the state court at the time of the removal ; and, if a lien or 
other right has been obtained by either party by any proceeding had in 
the case prior to the removal, power to protect and enforce that lien 
or right after the removal exists in the Circuit Court, in like manner 
as if it had been obtained bv a proceeding in that court. Kern v. 
Huidekoper, 103 U. S. 485, 491, 26 L. Ed. 407; Duncan v. Gegan, 101 
U. S. 810, 812, 25 L. Ed. 875; Chicago, etc., Bridge Co. v. Anglo- 
American, etc., Co._(C. C.) 46 Fed. 584, 590. The lien obtained by the 
attachment proceeding in the state court was not lost or terminated by 
the removal of the action to the Circuit Court, and when, shortly there- 
after, the garnishee delivered the pump into the custody of the sheriiï 
who had served the writ, that officer received the pump charged with 
an enforceable lien for the satisfaction of any judgment which the com- 
plainant should obtain in the Circuit Court, in like manner as it would 
hâve been charged with a lien for the satisfaction of a judgment ob- 
tained in the state court if there had been no removal. Section 4, Act 
March 31, 1875, 18 Stat. pt. 3, c. 137, p. 470. 

A suit in equity in a circuit court to give effect to the proceedings. 
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judgment, or decfee in a former action or suit in that court, or to secure 
thë fruits and benefitsthereof, or to obtain any relief growing out there- 
of and having direct' rëférence thereto, is not an original, but a dépendent 
and ancillary,: svjît, and :may be maintained as an incident to the juris- 
diction aiready vested, without regard to the citizenship or résidence of 
the parties. So a suit isdependent and ancillary, the object of which 
is to enforce an àttâchment lien obtained in a former action in the sanie 
court, and to subject the attached property, or the proceeds of its sale, 
to the satisfaction of a judgment recovered in that action. Such a suit 
is supplementary merely to the former action, and is a continuation 
thereof, so far as the question of jurisdiction is concerned. Freeman 
V. Howe, 24 How. 450, 460, 16 L. Ed. 749 ; Riggs v. Johnson Co., 6 
Wall. 166, 187, 18 L. Ed. 768; Jones v. Andrews, 10 Wall. 337, 333, 
19 L. Ed. 935 ; Dietzsch v. Huidekoper, 103 U. S. 494, 498, 26 L. Ed. 
354; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145 ; 
Pacific R. R. V. Missouri, etc., Co., 111 U. S. 505, 522, 4 Sup. Ct. 583, 
28 L. Ed. 498; Gumbel v. Pitkin, 124 U. S. 131, 8 Sup. Ct. 379, 31 L- 
Ed. 374 : Root v. Woolworth, 150 U. S. 401, 14 Sup. Ct. 136, 37 L. Ed. 
1123 ; Central National Bank v. Stevens, 169 U. S. 432, 464, 18 Sup. 
Ct. 403, 42 L. Ed. 807; Julian v. Central Trust Co., 193 U. S. 93, 113, 
24 Sup. Ct. 399, 48 L. Ed. 629 ; Lamb v. Ewing, 4 C, C. A. 320, 324, 
54 Fed. 269 ; Maithland v. Gibson (C. C.) 79 Fed. 136. 

The fact that the proceeds of the sale of the attached property are not 
in the actual custody of the Circuit Court does not make the présent 
suit an original one. The effect of the removal of the former action 
into that court was to bring the property potentially within its jurisdic- 
tion and custody, and the purpose of the présent suit is to hâve this 
jurisdicion exerted over the proceeds of the sale of the property. 
Whether the complainant's right to invoke the exercise of this juris- 
diction has been waived or lost by lâches is another question. While 
suits to enforce a claim to or lien upon property aiready in the 
court's custody are dépendent and ancillary, such custody is merely 
one of several distinct grounds of ancillary jurisdiction, and not an 
essential requisite to its existence and exercise in ail cases. 

The appellees, referring to Mills' Ann. Code Colo. §§ 124, 125, insist 
that no lien upon the pump was obtained by the attachment proceeding, 
because no judgment was entered against the gamishee, requiring him 
to deliver the pump into the custody of the sheriff, and because no re- 
turn was made of the delivery which was in fact made. The only pur- 
pose of such a judgment would bave been to compel the garnishee to 
deliver the pump to the sheriflf, and, as this was voluntarily donc, as 
expressly permitted by the statute, a judgment against the garnishee 
was not necessary. A failùre, if there were such, to make due return 
to the court of that delivery, did not defeat the lien under the attach- 
ment; the sheriff having retained the custody of the pump under the 
writ. Drake-on Attachment (7th Ed.) § 204. 

Even more untenable is the claim that the complainant acquired no 
right by the attachment, because he did not in the attachment proceed- 
ing traverse the statement in the answer of the garnishee that it was "in- 
formed" that the pump was the property of the Hendrie & Bolthoff 
Company. That stateme«t was a mère suggestion of a possible claim 
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to the pump by the company named. It was not an assertion of owner- 
ship in that company, or an assertion of an absence of ownership in the 
leasing company, the défendant in the attachment, and was not intended 
as an act of résistance to the attachment, becanse the garnishee immedi- 
ately delivered the pump into the custody of the sheriff under the writ. 
There was therefore nothing in the garnishee's answer upon which an 
issue could be properly taken, or which would préjudice or defeat the 
attachment if not traversed. 

As commenced in the state court, the original action was not merely 
to enforce the mechanics' lien, but also to recover the debt which it se- 
cUred. Being for the purchase price of materials, the debt was con- 
tractual. The state law expressly authorized both attachment and gar- 
nishment, as "provisional and auxiliary remédies" in an action on con- 
tract. Mills' Ann. Code, p. 257, §§ 91, 118. It was also declared in 
the statute providing for the enforcement of a mechanics' lien : 

"No remedy given in thls act shall be construed as preventlng any person 
from enforcing any other remedy wMch he othertvise would liave had, except 
as otherwlse hereln provided." Mills' Ann. St. Colo. § 2897. 

No provision in that act purported to restrict the right to recover the 
debt by an ordinary action, or to deny the right to resort to the pro- 
visional and auxiliary remédies of attachment and garnishment in such 
an action. The rule is gênerai, in the absence of some provision to the 
contrary, that the remedy upon a mechanic's lien and the remedy upon 
the debt are distinct and concurrent, and may be pursued at the same 
time or in succession (Phillips, Mechanics' Liens [3d Ed.] § 311 ; 2 
Jones on Liens, § 1553 ; West v. Flemming, 18 111. 248, 6'8 Am. Dec. 
539; Brennan v. Swasey, 16 Cal. 141, 76 Am. Dec. 507; Marean v. 
Stanley, 5 Colo. App. 335, 38 Pac. 395 ; Gilman v. Illinois & Mississippi 
Telegraph Co., 91 U. S. 603, 616, 23 L. Ed. 405 ; 2 Jones on Mortgages 
[2d Ed.] §§ 1215-1222); and in the courts of those states where the 
prescribed procédure, like that in Colorado (Mills' x\nn. Code, §§ 1, 70), 
permits a blending together of proceedings at law and in equity, both 
remédies, including the provisional and auxiliary remédies obtainable 
in an action upon the debt, may be pursued in the same action. The 
contention that attachment and garnishment in a mechanic's lien suit 
were not authorized by the laws of the state cannot be sustained. 

In the courts of the United States the distinction between actions at 
law and suits in equity is carefully maintained, and a blending together 
in one action or suit of légal and équitable causes of action, or of com- 
mon-law and equity proceedings, is not permissible ; and this is equally 
true whether the action or suit is originally commenced in one of thèse 
courts, or is removed thereto from a state court. Hurt v. Hollings- 
worth, 100 U. S. 100, 25 L. Ed. 569 ; Schoolfield v. Rhodes, 27 C. C. A. 
95, 82 Fed. 153 ; Highland Boy Gold Mining Co. v. Strickley, 54 C. 
C. A. 186, 116 Fed. 852 ; Files v. Brown, 59 C. C. A. 403, 406, 124 
Fed. 133 ; Anglo- American, etc., Co. v. Lombard (C. C. A.) 132 Fed. 721, 
731. When a case which uriites both légal and équitable grounds for 
relief, as permitted by the prescribed practice in the state in which it is 
brought, is removed into a fédéral court, the pleadings should be recast 
so as to separate the action at law from the suit in equity, and the two 
cases should proceed separately, each according to its nature. In the 
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fédéral courts a proceeding to foreclose a mechanic's lîen is a suit in 
equity, even though the state statute creating the lien désignâtes the 
proceeding for its foreclosure as au action at law. Sheffield Furnace 
Co. V. Witherow, 149 U. S. 574, 579, 13 Sup. Ct. 936, 37 L. Ed. 853. A 
proceeding in attachment is essentially according to the course of the 
comraon law, and, although provisional and auxiliary, is an action at law 
as distinguished from a suit in equitv. United States v. Swan, 13 C. 
C. A. 77, 82, 65 Fed. 647; Drake on Attachment (3d Ed.) § 4a; Waples 
on Attachment, § 103 ; Shinn on Attachment, § 7. No writ of attach- 
ment, and therefore no attachment lien, can be obtained in a mechanic's 
lien suit commenced in a fédéral court, because proceedings in equity 
and at law cannot be so combined. 

Relying upon the prinçiples just stated the appellees insist that the 
attachment lien was lost because after the removal of the original ac- 
tion the pleadings were not recast and the proceeding in attachment 
separated from the proceeding to foreclose the mechanics' lien, and 
transferred to the law side of the court. But there is no roora for such 
a contention in the présent case. The lien was created or obtained by 
the proceeding in attachment in the state court prior to the removal, 
and no controversy or issue of law or fact in that proceeding was ever 
presented in the Circuit Court. As no occasion arose in that court for 
any action in, the attachipent proceeding, there was no necessity for its 
séparation from the foreclosure suit. The rendition of a judgment or 
decree for the payment of the debt, which was part of the main case, and 
not of the proceeding in attachment, was ail that was required to estab- 
lish complainant's right to subject the attached property to the satisfac- 
tion of his deniand. 

Whether, if objection had been seasonably made, a personal decree 
for the payment of the debt could hâve been properly rendered in the 
Circuit Court in the suit to foreclose the mechanics' lien, as incidental to 
a foreclosure (Noonan Vi Lee, 2 Black, 499, 509, 17 L. Ed. 278 ; 
Orchard v. Hughes, 1 Wall. 73, 77, 17 L. Ed. 560; 2 Jones on Mort- 
gages, [2d Ed.] § 1711; Equity Rule 92; Northwestern Mutual Life 
Ins. Co. V. Keith, 23 C. Ç. A. 196, 77 Fed. 374; White v. Ewing, 16 
C. C. A. S96j 69 Fed. 451), and, if so, whether, over the like objection, 
such Personal decree could hâve been properly rendered when the claim 
to a mechanics' lien failed (Mitchell v. Dowell, 105 U. S. 430, 26 L. Ed. 
1142 ; Kramer v. Cohn, 119 U. S. 355, 7 Sup. Ct. 277, 30 L. Ed. 439 ; 
Alger v. Anderson [C. C] 92 Fed. 696, 710 ; 2 Jones on Liens, § 1614), 
need not be considered, because the case was one in which the court had 
jurisdiction of the parties and of the subject-matter, and the decree 
was not void, even if erroneous. In other words, there was not an en- 
tire absence of jurisdiction, but at most an erroneous exercise of juris- 
diction. Not only was a suit to foreclose a mechanic's lien cognizable 
in the Circuit Court sitting in equity, but a suit to enforce a debt, es- 
sentially équitable in nature, was equally cognizable therein. Whether 
the debt was of that nature in this instance is not now open to question, 
because the rendition of the decree was an adjudication of the existence 
of whatever facts were necessary to support it; and an adjudication 
that the facts of a particular case are such as to make it cognizable in 
equity, although erroneous, is not a nullity, and cannot be questioned 
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collaterally. Mellen v. Moline Ironworks, 131 U. S. 352, 367, 9 Sup. Ct. 
781, 33 L. Ed. 178 ; Clark v. Brown, 57 C. C. A. 76, 78, 119 Fed. 130 ; 
Van Fleet's Collatéral Attack, § 100 ; Foltz v. St. Louis & San Fran- 
cisco Ry. Co., 8 C. C. A. 635, 60 Fed. 316. 

It is insisted that the complainant abandoned his attachment lien 
by making an arrangement with the subséquent attaching creditors to 
prorate the proceeds of the attached property, the right to which, as 
between the Hendrie & Bolthoiï Company and the other creditors, or 
some of them, was being litigated in the state court. As this arrange- 
ment was rested by the participants, including the complainant, upon the 
liens which were believed to hâve been severally obtained by them un- 
der their separate writs of attachment, and upon the provision (Mills' 
Ann. Code, §§ 92a-92c) for securing a proportional distribution among 
attaching creditors of the proceeds of the attached property, the in- 
ference to be drawn therefrom is that the complainant was asserting, 
rather than abandoning, his attachment lien. By conceding to other 
attaching creditors what they could hâve obtained by adversary pro- 
ceedings, he did not waive his lien as against the debtor or others pur- 
chasing from the debtor subsequently to the attachment. He was not 
a party to the litigation in the state court wherein the Hendrie & Bolt- 
hoflf Company asserted its right to the pump as against the creditors 
whose writs of attachment were served after that company's purchase, 
and his right under his prior attachment was not affected by that litiga- 
tion. 

Nor does the bill show that the complainant's right to relief is barred 
by lâches. From the allégations of the bill, the facts controlling a dé- 
cision of this question appear to be thèse: The sheriff received the 
pump from the garnishee under the complainant's writ of attachment, 
among others, and the district court of Âlineral county and the other 
attaching creditors at ail times recognized the complainant's lien. Un- 
der the direction of that court, the complainant actually received his 
portion of the proceeds of the other attached property according to the 
arrangement between himself and the other creditors. The claim of 
the Hendrie & Bolthoflf Company was that it purchased after, and not 
before, the complainant's attachment ; and that company never instituted 
any proceeding to question or avoid the complainant's lien, although 
having actual knowledge of its continued récognition by the district 
court of Minerai county. Within three months after the controversy 
between the Hendrie & Bolthoiï Company and thé subséquent attach- 
ing creditors was determined adversely to the latter, the complainant 
commenced the présent suit. He could probably hâve compelled a 
transfer of the actual custody of the pump or of the proceeds of its sale 
to the Circuit Court, but, in view of the other attachments in the state 
court, and of the continued récognition of his lien by that court and by 
the other creditors, it was not essential to the préservation of his lien 
that he should do so. No inference of an abandonment of the lien 
could hâve been reasonably drawn under the circumstances. The de- 
lay in subjecting the pump or the proceeds of its sale to the satisfaction 
of the complainant's decree is satisfactorily explained, and no injury 
to the Hendrie & Bolthoff Company, or advantage to the complainant, 
seems to hâve resulted therefrom. 

133 F.— 18 
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The decree is reversed, and the case is remanded to the Circuit Court, 
with a direction to overfule the dexiiurrer to the bill, and to take such 
further proceedings as tnày tiot be inconsistent with the views expressed 
in this opinion. 



UNITED STATES v. BITTÉÏl tlOOT DEA^'ELOPilENT CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. NoveDiber 7, 1904.) 

No. 1,047. 

1. Equitt Jurisdiction— Adéquate Eemedy at Law. 

To give a court of equity jurisdiction of a suit Involvlng matters 
cognizable at law, It must appear that the équitable remedy will afCord 
more complète or effectuai relief in bind or degree than the légal remedy, 
and the fact alone that the évidence may be obtained and presented 
witji greater convenience In an equity' suit is not sufficlent. 

2. Samb-^Action foe Tort— Accounting. 

A bill by the United States against a number of corporations and Indi- 
vlduals to recover for a joint trespass upou public lands, and the unlaw- 
ful and willful cutting and removal of tlmber therefrom by défendants, 
who are alleged to hâve consplred for the purpose, does not atate a cause 
of action in equity for an accounting becanse it Is alleged that, by reason 
of the çomplicated relations between the défendants, complaijlant is un- 
able to State tlie quantity of timber taken by each. 

3. Same— Suit to Recovee fob Timbee Cut feom Public Lands. 

The United States cannot maintain a suit in equity for an accounting 
of the gains and profits màde by défendants from the alleged unlawful 
and willful cutting and removal of timber from public lands; its right 
of recovery belng conflned to damages for trespass, or damages, reeover- 
able in an action in the nature of trover, In an amount to be based on the 
value of'the manufactured product. 

4. Same. 

A suit by the United States to recover for trespass uppn public lands, 
and the Cutting and removal of timber therefrom, does not présent a case 
of mutual accounts, cognizable in equity, beeause of an allégation that 
complainant granted Ucenses to défendants to cut timber from certain 
other lands, and that under cover of such licenses they unlawfully and 
willfully cut timber from the lands in suit ; nor is such a suit main- 
talnablé on the theory of establishing a trust In property purchased 
with the proceeds of the timber taken, where it is not alleged that de- 
fendants are insolvent. 

5. Same— DiscovEBY— Peoduotion of Documents in Support of Légal De- 

MAND., . , 

A fédéral court of equity is without jurisdiction of a suit for a dis- 
covery and for final relief Which consists of the énforcement of a purely 
légal demand; the only gronnd ,of equity jurisdiction belng the discovery 
by requlring the production of paperg and records, whiçh, under Rev. St. 
§ 724 [U. 8. Comp. St. 1901, p. 583], can be obtained in an action at law. 

6. Same— Suit against Bxecutor. , , 

A fédéral court of equity is without jurisdiction of a suit against au 
executrix tb recovei: for a tort alleged to hâve been committed by her 
testator, Wliëfé she Is 'not chargëd as trustée, but solely as the personal 
représentative of the tort feasor. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

The appellant was the complainant in a bill in equity flled In the Circuit 
Court of the United States for the District of Montana against the appelleea 
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berein as défendants. The substance of the bill was as follows: That on 
April 1, 1888, the appellant owned certain publie lands In the state of Mon- 
tana, which are described in the blll, comprlsing many thousands of acres, 
some of which were surveyed, and others of whieh were unsurveyed ; that 
on said date there were growing and standing on said lands forests of pine 
and fir and other trees fit to mamifatture into lumber, which standing timber 
was of tlie value of more than $2,000,000 ; that at the date of filing the bilt 
said lands had, for the most part, been str)|)ped of such timber, and, except 
very small portions thereof, were dennded of timber, witbout license or au- 
thority or permission of the United States or any one authorized to represent 
the appellant, and that in conséquence of such spoliation the appellant bas 
lost millions of dollars' worth of its property ; that one Marcus Da!y, now 
deceased, a citizen and résident of the state of Montana, did on or about 
January 1, 1889, détermine to couvert and appropriate to bis ovvn use ail the 
raerchantable and marketable timber growing and standing on the said 
lands, without buying the same or obtaining any right or authority except as 
in the bill hereinafter stated; that, in order to carry out his designs, and to 
conceal his identity and escape personal liability, and to deceive the publie 
and the officers of the appellant, he, with the aid of certain named persons. 
on or about August 12, 1890, organized, under the laws of the state of Mon- 
tana, 'the Bitter Root Development Company, of which John R. Toole, William 
Toole, and James W. Hamllton were named as incorporators, and they and 
Daniel J. Hennessy and William W. Dixon were named as trustées to man- 
age the affalrs of the company for the first three months of its existence ; 
that the capital stock of the corporation was fixed at the sum of $300,000; 
that said incorporators and trustées had but a nominal Interest in the cor- 
poration, but certain of them were agents, and others attorneys, of said 
Marcus Daly, and with him they conspired to dénude said lands of their 
timber; that ail of the stock of said corporation was subscribed for the use 
of and controlled by the said Marcus Daly, and that said named persons, to- 
gether with Moses Kirkpatrick, William Seallon, Malcolm B. Bromley, Michael 
Donahue, William L. Hoag, and Joseph B. Long, aided and assisted said 
Marcus Daly up to the time of his death in the work of spoliation which. In 
pursuance of said consplracy, had been planned ; that said parties other than 
Daly partlclpated In the profits, but to what estent it is unknown to the ap- 
pellant ; that such of the said parties as are not made défendants to the bill 
are either dead, or out of the jurisdiction of the court, or insolvent; that 
immediately upon the organlzation of the corporation, and under the cor- 
porate name thereof, said parties so named commenced the work of cutting 
and carrying away from said lands the growing and standing timber thereon, 
using at first several portable sawmills, and later a large lumber sawmill at 
the town of Hamllton, and carried on said work with unremitting industry 
for several years ; that at ail such times the offlcers, directors, trustées, and 
stockholders of said corporation acted for and in behalf of said Marcus Daly, 
as his agents, and had knowledge that said timber was being eut without 
right or authority from the public domain, except as to a small fraction 
thereof, as hereinafter stated; that in pursuance of such fraudulent con- 
splracy, and concealment of the same, the said conspirators, under the name 
of the Bitter Root Development Company, did at certain times during the 
several years of said déprédations obtain from the appellant licenses to eut 
certain timber on small portions of the tracts in the bill described, and under 
cover of such permits they eut and carried away and manufactured not only 
the timber growing on the lands ineluded in such licenses, but they willfully 
and fraudulently entered upon large tracts of land adjacent thereto, and eut 
and carried away the timber growing thereon, and afterwards eut and sold 
the lumber to persons unknown to the appellant, but known only to said Daly 
and the offlcers and agents of said corporation; that they appropriated the 
proceeds of the same to their own use ; that just when such sales were made, 
how much the proceeds were, to whom paid, in what proportion, and at what 
particular times, the appellant is unable to say ; that in further exécution of 
said consplracy the said Daly and his associâtes organized other corporations 
for the purpose of concealing their illégal acts, and to make détection and 
proof of the same difficult, if not impossible ; that on January 14, 1891, they 
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organized the, corporation known as the Anaconda Mining Company, witli a 
capital stop^ç of, '$Î2,50Ô,O0O, divlded into 500,000 sliares; that on December 5. 
1891, tl<e capital stock of sald corporation was increased to $25,000,000; that 
at the stockholders' meeting at whlch this was done it appeared that no one 
of the Incorporators or trustées that were named at the time of the incorpora- 
tion had any substantial interest therein, and that on December 31st of that 
year another meeting of the stockholders was held, at whieh it was voted to 
cxtend the term of existence of said corporation for 40 years. At that meet- 
ing it appeared that Marcus Daly, either in his own person or as trustée or 
by proxy, controlled over 700,000 of the 1,000,000 shares of said capital stock, 
and in less than six months thereafter said capital stock was reduced from 
$25,000,000 to $1,000,000, and the number of shares from 1,000,000 to 40,- 
000; that in furtherance of said conspiracy the said Daly on April 27, 1894. 
thi-ough his agents, procured to be conveyed unto himself ail the property of 
said Bitter Root Development Coiripany; that in the deed of transfer it 
appeared that said company, for and in considération of $1, transferred ail its 
property of every kind and description, real and personal, timber lands, 
timber-euttlng privilèges, and rights, etc. — -In fact, everything belonging to 
the Bitter Eoot Development Company — to Marcus Daly; that four days later 
Daly deeded the same property to the Anaconda Mining Company for the ex- 
press considération of $1,442,379.46 ; that said Daly did in fact reeeive said 
named considération, the wholç thereof being the resuit of the spoliation of 
the lands of the appellant as aforesaid ; that the money so received by hini 
belonged In fact to the appellant, but that in fact said considération was not 
ail paid in cash, but a portion of the same was stock in said Anaconda Mining 
Company, but how njucii wias cash, and how much was stock, fiie appellant 
is unable to state; that in furtherance of said conspiracy, on June 6, 1895, 
the défendants Kirkpatrick, Scailon, and Bromley, actlng for and in behalf 
of said Daly, organized under the iaw;s of the state of Montana the Anaconda 
Oopper Company, with an organized capital stock of $30,000,000, consisting of 
300,000 shares, and for the flrst three months of its existence the said Kirk- 
patrick, Scailon, Bromley, Donahue, Ploag, Hennessy, and Long were named 
as trustées; that nine days thereafter the same persons organized under the 
laws of said state the Anaconda Copper Mining Company, with an organized 
capital stock of $30,000,000, conpisting of 1,200,000 shares, with the same set 
of trustées to manage its affiairs for the flrst three months of its existence; 
that in the exécution of said conspiracy and for the purpose of complicat- 
ing the situation, said Daly, through his agents» within one year and twenty- 
nine days af ter having transferred his property to the Anaconda Mining Com- 
pany, conveyed the Identical property named in the deed to that corporation 
to the said Anaconda Copper Mining Company, for and in considération of the 
sum of $1 ; that thèse several conveyances were made, in the main, in further- 
ance of ,said conspiracy, and for the purpose of so eomplicating the situation 
as to make détection difflcult* if not impossible ; that the conveyance by the 
Bitter Root Development Company to Daly of ail its property for the consid- 
ération of $1 was fraudulent, and that the said Daly did, in the name of the 
Anaconda Copper Mining Company, carry on the same work of spoliation of 
the timber on said lands from the time of the conveyance of said property to 
said last-named corporation until the date of his death ; that he continued to 
use the same means and the saine mlU, and the oflicers, directors, and stock- 
holders qt each of said corporations knew of the Illégal work that had been 
done, and, so knowing, continued the same ; that ail of the corporate assets 
of every kind and character of the Bitter Root Development Company either 
appeared in the stociî of the, other corporations, or was appropriated by Daly 
and his assistants to their own use and beneflt, but how much was carried over 
into the said corporations, apd how much was divided préviens to the last 
deed so referred to, and how much of the property of the appellant was con- 
verted by said last-named corporation, and how much thereof was appro- 
priated by sald company, and how much by Daly and his associâtes, it is im- 
possible for the appellant to state; that, by reason of such spoliation carried 
on durîng a period of about ten years, the appellant bas lost property of the 
value of $2,000,000 and upwards, and that said Marcus Daly and the other 
défendants named in the bill occasioned this loss by willfully trespassing on 
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the lands of the appellant wlthout its consent, and in violation of law, and 
that they appropriated and converted to tlieir own use the trees and timber 
growing ttiereon ; that said défendants, or some of them, bave at ail times 
had, and now havé, possession of the said sawmill, and they hâve received 
ail proceeds from the sales of lumber, and divided the same among themselves ; 
but by reason of the frauds so practiced, and their concealment, and by reason 
of said défendants having possession of ail books of account, it is impossible 
for the appellant to set forth to a groater extent the détails of tlie con- 
f<piracy, or to shovr when and by vv'hoiii the particular acts of spoliation v^eie 
performed, or just when and to whom the lumber was sold, or when and by 
whom the proceeds thereof were received ; that, owing to the sparsely settled 
condition of such lands, and the imperfect means of the appollant to patrol 
and protect the same, said frauds and trespasses were not discovered until 
a comparatively short time before the flling of the bill. 

The bill contains this averment: "Your orator further shows that it bas 
commenced several actions at law in this honorable court to recover the value 
of the timber heretofore taken by the défendants, or some of them, from the 
lands above particularly described, and that the same are now pending in 
this court, but that by reason of the frauds and conspiracies above set forth, 
and the complications which bave resulted therefrom, no plain, adéquate, and 
complète remedy can be given your orator by said actions at law, and your 
orator is only relievable in a court of equity, where matters of this kind are 
properly cognizable and relievable." 

The bill further allèges that Marcus Daly died on the 12th day of No- 
vember, 1900, and left estate of the value of about $12,000,000 in Montana and 
elsewhere: that a large portion of said estate was the resnlt and proceeds 
of said illégal acts; that he died testate, having named the défendant Mar- 
garet P. Daly his executrix; that bis will was duly admitted to probate in 
the district court of the county of Deer Lodge, in Montana, and letters of ad- 
ministration were duly issued thereon to the said Margaret P. Daly, and that 
Rhe is now the acting executrix ; that said Margaret P. Daly, under and by 
virtue of the terms of said last will, is now the owner of a large portion of 
said estate. 

The bill then prays for équitable relief : First, that Margaret P. Daly, both 
in her own person and as executrix, and each of the appellees, be decreed to 
hold in trust for the use and beneflt of the appellant so much of their estate, 
both real and Personal, as shall bave conie to them directly from the proceeds 
of the sale of said timber : second, that the appellant recover from said ap- 
pellees the profits and gains and advantages which they hâve received or 
made by reason of said willful trespasses and fraudulcnt conversion of said 
timber ; third, that each of said appellees naake a fuU and true discovery 
and disclosure of and conceming the transactions aforesaid, and that an ac- 
counting be taken of ail said dealings between the appellant and the ap- 
pellees ; that on said accountlng the appellees be required to produce ail 11- 
censes, permits, and ail other documents of every kind and character which 
they may hâve received from the appellant, or by which they claim the right 
to enter upon any of said lands or to eut the timber therefrom ; fourth, that 
they account for the number of logs received by them and manufactured into 
lumber at their said mill, or at any other mill owned or used by them ; aiso 
the gains, profits, and advantages which hâve accrued to them from tres- 
passing on said lands and converting said timber to their own use ; flfth, that 
they account for ail sums received on sales of such timber ; sixth, that they 
set forth a list and description of ail books of account, deeds, stoclvbooks, 
letters, papers, or writings relating to the matters aforesaid, or any of them, 
and that they deposit the same with the clerk of the court for the purpose of 
inspection by the appellant, and for ail other legitimate and usual purposes : 
that upon such accountlng the appellees be required to pay to the appellant 
ail money derived by them from their participation in the conspiracy afore- 
said, with interest thereon, and for such further relief as pertains to equity. 

A demurrer was interposed to the bill for want of equity, and upon the 
further ground that the complainant therein had a fuU, complète, and adé- 
quate remedy at law for the recovery of damages for the alleged wrongs, and 
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also a full, complète, and adéquate remedy at law for any dlseovery ueeessary 
or praçticàliie In aid of an action at law, 

P. C. Knox, Atty. Gen., M. C. Bùrch, Sp. Asst. Atty. Gen., Car! 
Rasch, U. S. Dist. Atty., and Fred A. Maynard, Sp. Asst. U. S. Attv. 

W. W. Dixon, A. J. Campbell, A. J. Shores, C. F. Kelley, John F. 
Forbis, and L. O. Evans, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The bill sets forth a séries of trespasses, continuing over a period of 
some ten yçars, which are alleged to bave been committed by ail of the 
défendants jointly. The appellant had its remedy in such a case by an 
action of trespass to recover damages based upon the value of the 
standing timber when takeh, or, if the trespass was knowingly and 
wrongftilly committed, by an action in the nature of trover, to charge 
the appellees with the value of the timber, as manufactured into lumber. 
Woodenware Co. v. United States, 106 U. S. 432, 1 Sup. Ct. 398, 27 
L. Ed. 230. But the appellant, while admitting that it bas a remedy 
at law to pbtain redress for the acts complained of , dénies that such 
remedy is as plain, speedy, or adéquate as the remedy afforded by a 
suit in equity. The inadequacy of the légal remedy is said to consist 
in the trouble and difficulty of unraveling before a jury the devious and 
confusing niethods adopted by the appellees in creating corporations. 
and in transferring property from one to the other thereof, and other 
devices to cover their tracks, and that thèse methods and devices may 
only be brought to light through an inspection of the books and records 
of those corporations. It is not denied that inspection of ail of thèse 
books and records may be obtained in an action at law, but the conten- 
tion is that it would be more convenient to présent such complicated 
évidence in a suit in equity. Btlt the greater convenience of the équi- 
table remedy is no ground, in itself, for resorting to equity, or for de- 
priving a party of his constitutional right to a jury trial. The con- 
trolling considération is whether the équitable remedy will afford more 
complète or effectuai relief in kind or degree than the légal remedy. If 
the remedy at law is "as practical and efficient to the ends of justice and 
its prompt administration as the remedy in equity," it must be pursued. 
Insurance Company v. Bailey, 13 Wall. 616, 20 L. Ed. 601 ; Buzard v. 
Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451, and cases there 
cited; Scott v. Neely, 140 U, S, 106, 110, 11 Sup. Ct. 712, 35 L. Ed. 
358. 

It is contended that the bill présents several grounds for équitable 
relief, one of which is the jurisdiction of a court of equity in matters 
of accounting. This, it is true, is one of the established grounds of 
équitable jurisdiction in cases where it is shown that an accounting- 
cannot be fairly and adequately had in a court of law, or where there 
are fiduciary relations between the parties, or where the accounting is 
incident to recognized équitable relief sought by the bill. But there 
are no accounts in this case between appellant and appellees. The 
cause of action, as set forth in the bill, arises wholly in tort. A cause 
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of action arising in tort cannot be converted into a cause of action on an 
account at common law. Sandeen v. K. Cy. & St. Jo. R. Ce, 79 Mo. 
878 ; Albertson v. Grier, 4 Houst. (Del.) 541 ; Western & Atlantic R. 
Co. V. Mead & Co., 4 Snead, 107 ; Spencer v. Hewett, 20 Ga. 426 ; 
Atchison, T. & S. F. R. Co. v. WiMnson, 55 Kan. 83, 39 Pac. 1043. 
Nor can the appellant, by resorting to equity, convert its cause of action 
which arises on the facts disclosed in the bill into a suit in equity for 
an accounting. In addition to this, no facts are alleged in the bill to 
show the necessity for an accounting. It is not alleged in the bill that 
an accounting is necessary to enable the appellant to ascertain the quan- 
tity of timber that has been wrongfully eut from the premises described 
therein. It is not even alleged that the desired accounting will develop 
such proof, nor is it alleged that the appellees eut no timber from lands 
other than those so described, or that they received no logs from 
other sources. The prayer of the bill in this connection is that the 
plaintiff recover from the défendants the profits, gains, and advantages 
which they hâve received or made by reason of the said trespasses and 
conversion of the timber so eut. The relief so prayed for is not obtain- 
able upon the facts alleged by any form of suit or action. The right 
of the appellant is confined to damages for trespass, or damages re- 
coverable in an action in the nature of trover, in an amount to be based 
upon the actual value of the manufaetured product, and not upon the 
amounts, gains, and profits received by the appellees. 

But it is said that the bill présents a case of mutual accounts. This 
is asserted upon the theory that the appellant had granted to the ap- 
pellees licenses to eut timber on small portions of the tracts described 
in the bill, of which licenses the appellees took advantage to wrongfully 
eut timber from adjacent lands. How this présents a case of mutual 
accounts, we are unable to see. The acts with which the appellees are 
charged are a séries of torts. As to the lands on which licenses were 
given to eut timber, no demand for damages for such cutting can arise 
in favor of the appellant, and as to those lands no relief is sought. 
Those transactions can occupy no place in an accounting. 

It is claimed that the bill may be sustained on the ground that it is 
brought to establish a trust. The cases of Newton v. Porter, 69 N. Y. 
133, 25 Am. Rep. 152, and The American Sugar Refining Co. v. Fau- 
cher, 145 N. Y. 552, 40 N. E. 206, 27 L. R. A. 757, are cited to sustain 
the doctrine that such a trust may arise through a tort. In the first of 
those cases it was held that the ovvner of negotiable securities stolen, 
and afterwards sold by the thief, might follow and claim the proceeds 
in the hands of the felonious taker, and that this right attached to any 
securities or property in which the proceeds may hâve been invested, so 
long as such proceeds could be traced and identified. But in that case 
the original tort feasor was insolvent. There was no remedy at law. 
No redress was possible unless the owner could proceed in equity to 
charge with a trust the property in which the stolen securities were in- 
vested. So, in the case of The American Sugar Refining Co. v. Fan- 
cher, the sale of personal property had been induced by fraud on the 
part of the vendee, and the property was by him sold to another. The 
proceeds of the sale were specifically identified in the hands of the 
latter. Since the vendee Was wholly insolvent, it was held that a court 
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*f equity had a remedy to reach such proceeds and apply tliem for the 
benefit of the defrauded vendor. No such facts are presented in the 
présent câàë. It is not alleged that any of the défendants is insolvent. 
On the contràry, it is shown that the estate of Marcus Daly, wlio, ac- 
cording to the allégations of the bill, was the initiator and principal 
actor in ail the trespasses so complained of, ând who, as one of the 
joint tort feasors, would be chargeâble with the whole of the damages 
recoverable on account thereof, amounts to $12,000,000. Nor is it al- 
leged in the bill that the profits f raudulently obtained by the appellees 
through the tort complained of hâve been invested or are now discov- 
erable in any particular form of property which might be charged with 
a trust iû invitum. 

It is said that on the allégations of the bill the appelant is entitled 
to a discovery. But the appellant's remedy having been, as we hâve 
seen, an action at hw, there is no necessity for resorting to equity to 
procure discovery in aid thereof. It has been held that in ordinary 
cases a pure bill of discovery cannot be maintained in the equity courts 
of the United States, for the reason that section 724 of the Revised 
Statutes [tJ. S. Comp. St. 1901, p. 583] renders it no longer necessary. 
Ex parte Boyd, 105 U. S. 647, 26 h. Ed. 1200 ; Rindskopf v. Platto 
(C. C.) 29 Fed. 130 ; United States v. McLaughlin (C. C.) 24 Fed. 823 ; 
Preston v. Smith (C. C.) 26 Fed. 885 ; Paton v. Majors (C. C.) 46 Fed. 
310. Section 724 of the Revised Statutes enables a plaintifï in an action 
at law to obtain in that action ail discovery of books, papers, and docu- 
ments, as fully as it could be done in a suit in equity. Again, it is the 
settled rule that the fédéral courts are without jurisdiction of a suit for 
the discovery of évidence to be used in the enforcement of a légal de- 
mand. In Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 
358, the court said : 

"The Constitution, In Its seventh amendment, déclares that in suits at 
common law, where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved. In the fédéral courts this right 
eannot be dispensed with, except by the assent of the parties entitled to it, 
nor can it be Itapaired by any blendlng with a claim properly eognlzable at 
law of a demand for équitable relief in aid of the légal action, or during its 
pendency. Such aid in the fédéral courts must be sought in separate pro- 
ceedings, to the end that the right to a trial by a jury in the légal action may 
be preserved Intact." 

In SafFord v. Ensign Mfg. Co., 120 Fed. 480, 56 C. C A. 630, it was 
held that a fédéral court is without jurisdiction of a suit in which dis- 
covery and relief are sought, but the only ground for équitable relief 
appears to be the discovery of évidence to be used in the enforcement of 
a purely légal demand. 

It is contended that the bill may be sustained for the reason that 
Margaret P. Daly is sued as executrix of the estate of Marcus Daly, 
deceased. It is true that courts of equity hâve exercised jurisdiction 
over controversies in which executors and administrators are parties 
défendant. But it is only in cases where such personal représentatives 
are to be considered trustées for the heirs, legatees, devisees, or cred- 
itors. According to the allégations of the bill, Margaret P. Daly is 
not a trustée for the appellant. The appellant présents a claim for 
unliquidated damages. Margaret P. Daly is made a party défendant 
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only for the reason that she is the personal représentative of Marcus 
Daly, who was the principal tort feasor, according to the averments o£ 
the bill. She has the same right to a trial by jury that her husband 
would hâve had if living. There is no charge of fraud against Marga- 
ret P. Daly, as executrix, and no discovery of the assets of the estate 
in her hands is required. According to the bill, she is possessed of 
ample funds to meet the whole of the demand of the appellant. 
The decree of the Circuit Court is affirmed. 



In re WAUGH. 

In re CASKEY et aL 

(Circuit Court of Appeals, Ninth Circuit October 8, 1904.) 

No. 1,051. 

1. Bankeuptct — Involuntary Pkoceedings — Motion fob Adjudication on 
Pleadings. 

Where, after tlie flling of answers to a pétition in Involuntary banli- 
ruptcy presenting issues of fact, ttie petitloners move for an adjudication 
on the pleadings, they thereby admit the facts properly pleaded in the 
answers, in accordance with the gênerai raies of equity practice, and the 
only question presented is as to the légal sufficiency of the answers. If 
the motion Is denied, défendants are entitled to a final decree dismissing 
the pétition. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern Division of the District of Washington, 
in Bankruptcy. 

Chas. S. Wiley and Napthaly, Friedenrich & Ackerman, for peti- 
tioner. 

George A. Hawley, William A. Peters, and John H. Powell, for re- 
spondents. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This is an original pétition to this court, filed 
pursuant to the provisions of section 24, cl. "b," of the bankruptcy act 
of Julyl, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432], to 
revise, in matters of law, certain involuntary bankruptcy proceedings 
in the court below. Those proceedings were initiated by the filing in 
that court by three corporations — Crâne Company, Dexter, Horton & 
Co., and Washington National Bank of Seattle — of a pétition entitled, 
"In the Matter of J. C. Caskey, J. C. Waugh, E. A. Freeman, and H. D. 
Freeman, Copartners Doing Business under the Name and Style of 
the North Avon Lumber Company, Bankrupts," in which it is alleged, 
in substance, that Caskey, Waugh, and the two Freemans, for the great- 
er portion of six months next preceding the filing of the pétition, had 
tlieir principal place of business at North Avon, in the county of Skagitt, 
State of Washington, and that ail of them, except Caskey, during the 
same time resided at Mt. Vernon, in Skagitt county ; that Caskey dur- 
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ing the- greater portion of the six-months period resided in the city of 
Seattle, and .tli^t each of them owed debts exceeding theamount of 
$1,000; thati the petitionçrs are creditors of the parties named, having 
provable claîins arplounti'ng in the aggregate to more than $500, over 
and above sëCiiritiés held by them, the nature and amoimt of which are 
as follows: ,, That' Crâne Company's claim is for $394.36, for mar- 
chandise sold and delivered tothe alleged bankrupts, and the claims of 
the Washington National Bank and of Dexter, Horton & Co. are each 
for money in excess of $2,000 loaned to the alleged bankrupts, evidenced 
by their promissory notes, executed under the name and style of the 
North Avon Lumber Company. It is alleged that they are insolvent, 
and that within four months next preceding the date of the filing of 
the pétition they committed acts of bankruptcy, in that they did exécute 
and deliver a certain deed of trust to Ira Bronson and C. F. Wiley, 
thereby transferring to them ail the property of the North Avon Lum- 
ber Company, and that the alleged bankrupts did thereafter, and within 
four months next preceding the filing of the pétition, being insolvent, 
suffer a receiver to be appointed under and by virtue of an order of the 
sïïperior court of the staté of Washington for Skagitt county, to take 
charge of the property of the said bankrupts, as the North Avon Lum- 
ber Company. Subpœna was issued on that pétition and served. on ail 
the respondents; Gaskey being served at Portland, Or., on wliicii 
ground he appeared specially, ahd ittoved for a dismissal of the proceed- 
ings as to him for lack of jurisdiction, and on the ground that on June 
3, 1904, he sold and conveyed ail of his interest in the North Âvon 
Lumber Company, since which time he has had no interest therein, and 
also on the ground "that for more than four months prior to the filing 
of the pétition herein said respondent was not a résident of, or domiciled 
in, or doing business in, the above-named judicial district, or state of 
Washington, but vi^as domiciled, residing, and doing business at Port- 
land, in the state of Oregon, and that said respondent is now a bona 
fide résident of Portland, Or., and that said respondent was not served 
within the jurisdiction of this court with process." Waugh and the 
twp Freemans filed answers controverting the facts alleged in the péti- 
tion; that of the Freemans also averring that they are wage earners, 
within the définition of that term contained in the bankruptcy act. 

The answer of Waugh not only put in issue the averments of the 
pétition, but set ùp, among other things, the following affirmative dé- 
fense: That he (Waugh), about August, 1902, owned certain ma- 
chinery, wagons, horses, and other property which had been uscd by 
him in cutting lumber near Mt. Vernon, in Skagitt county, Wash., 
and had been selling the lumber to Caskey, then a résident of Seattle ; 
that thereupon Caskey agreed with him (Waugh) that if the personal 
property mentioned was removed to a new mill site near North Avon, in 
the county of Skagitt, and the respondent Waugh were to acquire cer- 
tain lands and timber near there, a corporation should be formed with 
a capital stock of $16,500 (the estimated value of the property), and that 
Caskey would pay to Waugh $5,500, whereupon one-third of the capital 
stock of such corporation should become the property of Caskey ; that 
in accordance with that agreement the personal property mentioned was 
moved to the new mill site, which was leased to Waugh, and who also 



IN EE WAUGH, 283 

acquired the timber and tîmber land contemplated, a part of which tim- 
ber land was, however, conveyed to Caskey and Waugh, and was paid 
for with the proceeds of a note for $3,000 executed on the 26th day 
of August, 1903, by Waugh and Caskey to the London & San Fran- 
cisco Bank, Limited, of Seattle, which note has never been paid, and, 
because of Caskey's inability to pay bis part of that note, he reconveyed 
to Waugh his interest in the lands on or about the 3d day of January, 
1903 ; that the remaining $3,500 of the $5,500 which Caskey had agreed 
to pay Waugh for one-third of the capital stock in the proposed corpora- 
tion was finally paid to him before January 1, 1903 ; that, when the 
mill was erected at the new site near North Avon, Caskey represented 
to Waugh that much new machinery would be required to make the 
mill a model one, with a capacity of about 35,000 feet of lumber per 
day, but that it would not be necessary for Waugh to put any money 
into such new machinery, as he (Caskey) had an abundance of money, 
and would purchase and install ail the machinery required, and that, 
when the proposed corporation was efïected and the new mill in opéra- 
tion Caskey would sell the lumber eut by such new mill, and from time 
to time reimburse himself for any such advances from the proceeds of 
the lumber, and that ail machinery and supplies used in the érection of 
the new mill, excepting such as was fumished originally by Waugh 
as part of the outfit valued at $16,000, was purchased and provided for 
the proposed corporation by Caskey under that agreement; that, as 
soon as the new mill was in such a condition as that it could be operated, 
they eut timbers for the superstructure thereof, and before it was fîn- 
ished rough lumber was begun to be sold by Caskey as agent of the 
proposed corporation, and that he continued so to sell the output of the 
mill from the time it wâs completed, in April, 1903, to about the end 
of May, 1903, "sending money to Mt. Vernon which this respondent 
[Waugh] understood to be proceeds from the sale of said lumber" ; 
that about June 1, 1903, Waugh accidentally discovered that Caskey 
had borrowed money of certain banks in Seattle, and had executed notes 
signed with a rubber stamp containing the words, "North Avon Lum- 
ber Company, by ■, Manager," writing the name "J- C. Caskey" in 

the blank, and that ail of thèse notes were negotiated upon the indorse- 
ment of Caskey, and that the respondent Waugh finally discovered that 
some of thèse notes were held by the Washington National Bank, and 
some by^Dexter, Horton & Co., "which are probably the notes mentioned 
in the pétition herein; but respondent avers that said Caskey had no 
authority to borrow money in the name of North Avon Lumber Com- 
pany or this respondent, or in any other way to bind this respondent by 
the exécution of any promissory notes, nor had he authority to incur 
any indebtedness on the crédit of this respondent, or to create 
any indebtedness for this respondent." The respondent Waugh fur- 
ther alleged in his answer that it became necessary at times to borrow 
money in the opération of the mill at North Avon, and that in such 
instances notes therefor were always signed by him and by Caskey as 
individuals. The answer of Waugh further set up that, if any mer- 
chandise was purchased of the Crâne Company, it was purchased by 
Caskey under his aforesaid agreement to provide ail necessary ma- 
chinery and supplies for the new mill ; that ail arrangements and agrée- 



284 133 FEDEIÎAL nEl'OKïEU. 

lîientsbetween Caskey and himself above mentioned were oral and not 
in : writing, and that no partnership agreement or understanding was 
ever niade, and that there was never any understanding or agreement 
that. Caskey should hâve anything else than one-third of the capital 
stock of the proposed corporation, and the right to reimburse himself 
for ail expenditures made in completing the new mill, which reimburse- 
ment should be made out of the proceeds of the sale of lumber eut 
in the ne\v mill on its completion, and after the formation of the 
corporation; that Caskey never had the control or management of 
any part of the business at North Avon, and had nothing to do with it, 
except to sell such lumber as was eut by the mill there prior to January 
1, 1903; that no goods, wares, or merchandise were ever bought by 
the respondents Waugh and Caskey, or either of them, under the agree- 
ments mentioned, for the purpose of being sold again, nor did Caskey 
and the respondent Waugh engage in trade, or the buying and selling 
of merchandise, or other mercantile pursuits, or transact any other 
character or kind of business than that above stated. The answer of 
the respondent Waugh also contains a déniai that he is insolvent, and 
an averment that he should not be declared a bankrupt for any cause 
in the pétition mentioned, and contains a prayer that the question of his 
insolvency, and the commission by hini of the alleged acts of bankruptcy 
be inquired of by a jury, 

Upon the coming in of the answers and the motion of Caskey, the 
petitioners filed a motion for an adjudication of bankruptcy, which mo- 
tion, it appears from the record, came on regularly for hearing upon the 
pétition, the answers, and the motion of Caskey, after which the court 
"adjudged and decreed that said motion that said respondents be ad- 
judged bankrupts be, and the same is hereby, overruled," whereupon 
the respondent Waugh moved the court for a judgment of dismissal 
of the pétition, which motion was denied, to which ruling the respondent 
Waugh reserved an exception. The court thereupon, upon motion of 
the petitioning creditors, referred the cause to a référée in bankruptcy, 
"with power and authority and the direction of this court to try the is- 
sues presented by the pleadings filed herein with a jury, if a jury be 
demanded by either party, and to make such findings and orders therein 
as the findings of the jury and the law of the case shall warrant, and to 
take such other and further action herein as may seem meet and proper." 
To which action of the court the respondent Waugh also excepted. 

Two questions are presented and argued on the présent proceeding: 
First, was it the duty of the couit. below to enter a decree dismissing 
the proceedings upon its décision, based upon the pleadings, that the 
petitioners were not entitled to a decree that the parties proceeded 
against were bankrupts ? And, second, did it err in making the order 
of référence above set out? An affirmative answer to the fîrst question 
will, as a matter of course, dispose of the second, also. 

Rule 37 of the rules established as gênerai orders in bankruptcy of 
the Suprême Court November 20, 1898 (18 Sup, Ct. x), provides that: 

"In proceedings in equlty Instltuted for the purpose of carrylng Into effect 
the provisions of the act, or for enforclng the rlghts and remédies given by 
it, the rules of equliy practlce established by the Suprême Court of the United 
States shall be followed as neàr as may be." 
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It is well settled that, except in certain specified particulars, proceed- 
ings in bankruptcy are of an équitable nature. Bardes v. Hawarden 
Bank, 178 U. S. 524, 534, 535, 20 Sup. Ct. 1000, 44 L. Ed. 1175 ; In re 
Herzikopf, 121 Fed. 544, 57 C. C. A. 606. The petitioning creditors 
took that view of the nature of the proceedings in the court below, for, 
waiving their right to test the truth of the matters of fact presented 
by the answers by replication and proof, they moved the court below, 
upon the pleadings, for an adjudication of bankruptcy against the re- 
spondents ; thereby admitting ail the averments of fact properly plead- 
ed in the answers. In re Taylor, 102 Fed. 728, 42 C. C. A. 1 ; Grether 
V. Wright, 75 Fed. 742, 23 C. C. A. 498; Lake Erie & W. R. Co. v. 
Indianapolis National Bank et al. (C. C.) 65 Fed. 690 ; Banks v. Man- 
chester,, 128 U. S. 244, 9 Sup. Ct. 36, 32 L. Ed. 425. 

The sole question, therefore, that was presented to the court below, 
was one of law — that is to say, whether the answers presented a good 
défense to the pétition — and when the court refused, as it did, to adjudi- 
cate the respondents bankrupt, it in effect held the answers sufficient 
in law to defeat the application of the petitioners. There was no ques- 
tion of fact to try, by jury or otherwise, and the respondents were en- 
titled to a final decree dismissing the pétition. In re Sanford Fork & 
Tool Ce, 160 U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414, and cases cited 
therein. 

The District Court is therefore directed to vacate the order of réf- 
érence and ail proceedings subséquent thereto, and to enter a decree dis- 
missing the pétition, at the petitioner's cost. 



UNITED STATES v. GARDNER. 

(Circuit Court of Appeals, Ninth Circuit. October 3, 1904.) 

No. 1,040. 

1. INDIANS — TlTLE TO ALLOTTED LANDS ACTION BT tjNlTED STATES TO RE- 

COVEB rOE TiMBEB CUT. 

Lands allotted to Indians In severalty subjeet to the conditions Im- 
posed by the gênerai allotment aet of February 8, 1887, c. 119, 24 Stat. 
388, which provides that the United States shall hold such lands in trust 
for the allottee or his helrs for the perlod of 25 years, or so much longer 
as the Président may détermine, and then convey the same In fee to sucli 
allottee or hls helrs, and that any conveyance or contract touching the 
same made before the expiration of such perlod shall be absolutely null 
and vold, remain the property of the United States durtng such trust 
perlod, and it may malntain an action for timber unlawfully eut there- 
from by a thlrd person. 

2. JUDGMENT NOTWrrHSTANDINO VERDICT — GROUNDS INSUFFICIENCT OF EVI- 

DENCE. 

In the absence of any established practlee of the state otherwise, a 
judgment notwithstandlng the verdict can be granted only on the record, 
and the court in disposing of the motion therefor is not authorized to 
look to the évidence. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the District of Washington, 
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Jesse A. ï'iye, Û. S. Atty., and Edward E. Cushman, Asst. U. S. 
Atty. 
Happy & Hiildman, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error was the défend- 
ant in an action brought against him by the United States to recover 
the sum of $1,665.38 and interest, alleged to be the manufactured value 
of certain tjmber wrongfully and unlawfully eut and removed by the 
défendant in error from certain lands described in the complaint. 
Thèse lands, prior to the cutting and removal of the timber, had been 
allotted to two certain Indians, 80 acres to each, pursuant to the act of 
Congress approved July 1, 1892, c. 140, 27 Stat. 62, and entitled "An 
act to provide for the opening of a part of the Colville réservation in the 
State of Washington and for other purposes," and the gênerai allot- 
ment act of February 8, 1887, c. 119, 24 Stat. 388. The jury returned 
a verdict in favor of the United States in the sum of $300. The de- 
fendant in error moved the court for a judgment notwithstanding the 
verdict, for the reason that the verdict was contrary to law and the 
évidence, and for the further reason* that the plaintiff in error had no 
capacity to sue, and no title to the lands from which the timber was re- 
moved. Upon the latter ground the court sustained the motion, and 
judgment was entered for the défendant in error. 

Section 4 of the act of July 1, 1892, contains the following provisions : 

"That each and every Indian now residlng upon the portion of the Colville 
Indxan réservation hereby vacated and restored to the public domain, and 
who Is so entitled to réside thereon, shall be entitled to sélect from sîild 
vacated portion eighty acres of land, vehich shall be allotted to each Indian 
in severalty. No restrictions as to locallty sball be placed upon such sélec- 
tions other than that they shall be so located as to conform to the eongres- 
sional survey. ♦ * * Such sélections shall be made wlthin six months 
after the date of the President's proclamation opening the lands hereby va- 
cated to settlement and entry, and after the same bave been surveyed, and 
when allotments hâve been selected as aforesaid and approved by the Secre- 
tary of the Interior, the titles thereto shall be held In trust for the beneflt 
of the allottees respectively, and afterwards conveyed In fee simple to the 
allottees or their heirs, as proylded In the act of Congress entitled 'An act 
to provide for the allotment of land In severalty to Indians on the various 
réservations, and to extehd the protection of the laws of tte United States 
and terrltorles over the Indiàps, and for other purposes,' approved February 
eighth, eighteen hundred and eighty-seven, and an act In amendment and ex- 
tension thereof, approved February twenty-eighth, eighteen hundred and 
nlnety-one. ♦ »* * Provided that such allotted lands shall be subject to 
the laws of eminent domain of the state of Washington, and shall, when 
conveyed in fee simple to the allottees or thèlr heIrs, be subject to taxation 
as other property in sald state." 2T Stat p. 63. 

Section 8 prpvides as follows : 

"That nothing herein contained shall be construed as recognlzlng title or 
ownership of sald Indians to any part of the said Colville réservation, 
whether that hereby restored to the public domain or that stUl reserved by 
the government for their use and occupancy." 

Section 5 of the act approved February 8, 1887, contains the follow- 
ing: 
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"That upon the approval of the allotments provîded for In tb!s act by the 
Secretary of the Interior, he shall cause patents to Issue therefor in the name 
of the allottees, which patents shall be of the légal effect, and déclare that 
the United States does and will hold the land thus allotted for the period 
of twenty-flve years, In trust for the sole use and beneflt of the Indian to 
whom sueh allotment shall hâve been made, or, in case of hls decease, of hls 
heirs according to the law of the state or territory where such land is lo- 
cated, and that at the expiration of said period the United States will convey 
the same by patent to said Indian, or bis heirs as aforesaid, in fee, discharged 
of said trust and free of ail charge or incumbrance whatsoever : provided 
that the Président of the United States may in any case in bis discrétion ex- 
tend the period. And if any conveyance shall be made of the lands set apart 
and allotted as berein provided, or any contract made touchlng the same, 
before the expiration of the time above mentioned, such conveyance or con- 
tract sball be absolutely null and void." 24 Stat. 389. 

The défendant in error contends that section 5 of the act of 1887, 
known as the "General Allotment Act," transferred the seisin and pos- 
session from the government to the allottees to ail intents and purposes, 
and that the latter thereby acquired not merely a title, but an actual 
estate, which was created as eiïectually as if it had been done by a con- 
veyance with livery of seisin at common law. In the récent case of the 
United States v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532, 
the court was called upon to consider what interest, if any, the Indian 
allottee acquired in the land allotted to him under that act. Referring 
to the fifth section, the court said : 

"The Word 'patents', where it is flrst used In this section, was not happily 
chosen to express the thought which, it is clear, ail parts of the section being 
considered, Congress intended to express. The 'patents' hère referred to 
(although tbat word has varions meanings) were, as the statute plainly ini- 
ports, notbing more than instrumenta or memoranda in writing, designed to 
show that for a period of twenty-five years the United States would hold the 
land allotted, in trust for tbe sole use and beneflt of the allottee, or, in case 
of bis death, of hls heirs, and subsequently, at the expiration of that period — 
unless tbe time was extended by the Président— convey the fee, discharged of 
the trust and free of ail charge or incumbrance. In other words, the United 
States retained the légal title, glving the Indian allottee a paper or writing, 
improperly called a 'patent,' showlng that at a particular time in tbe future, 
unless It was extended by tbe Président, he would be eutitled to a regular 
patent conveylng tbe fee. This intei-pretation of the statute is in barmony 
with the çxpllcit déclaration that any conveyance of the land, or any contract 
touching the same, while the United States held tbe title in trust, should 
be absolutely null and void. So that the United States retained its hold on 
tbe land allotted for the period of twenty-flve years after the allotment, and 
as much longer as the Président, in bis discrétion, should détermine." 

Concerning the question whether such allotted lands were subject to 
taxation for state or municipal purposes, the court further said : 

"If, as is undoubtedly the case, thèse lands are held by tbe United States 
in exécution of its plans relating to tbe Indians, without any rigbt In tbe 
Indians to rnake contracts in référence to them, or to do more than to oc- 
cupy and cultivate them until a regular patent conveylng the fee was issued 
to the several allottees, it would follow that there was no power in the state 
of South Dakota for state or municipal purposes to assess and tax the lands 
in question until at least the fee was conveyed to the Indians." 

Later in the opinion the court considered the question whether the 
United States had such an interest in the controversy or in its subjects 
as to entitle it to maintain a suit to protect the Indians against local or 
state taxation. The court said : 
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"In vlew of the relation of the flnltecl States to the real and personal prop- 
erty In question, as weil as to thèse dépendent Indians stlll under national 
eontrol, and In vlew of the Injùrlôiis effect of the assessment and taxation 
complalned of upon the plans of the government wlth référence to the Indians, 
It Is elear that the United States is entltled to malntaln thls suit No argu- 
ment to establish that proposition Is necessary." 

The court further àdverted to the facts that the lands are held by 
the United States in exécution of its plans relating to the Indians with- 
out any right in the latter to make contracts in référence thereto, or to 
do more than occupy and cultivate them; that the Indians are yet 
wards of the nation, in a condition of tutelage or dependency ; that they 
occupy the lands with the consent and authority of the United States, 
and under a national policy by which the Indians are to be maintained, 
as well as prepared for assuming the habits of civilized life and citizen- 
ship, in view of which considérations "there arises the duty of protec- 
tion, and with it the power." The principles announced in that case 
are décisive of the présent case, and lead directly to the conclusion that 
the United States had both the title to the land and the capacity to bring 
the action. 

In Michigan Land & Lumber Co. v. Rust, 168 U. S. 589-592, 18 
Sup. Ct. 208, 42 L. Ed. 591, the court said: 

"Generally speaking, whlle the légal tltle remains In the United States, the 
grant is In process of administration, and the land Is subject to the jurls- 
dlctlon of the Land Department of the Government. * * * Wherever the 
'grantlng act speclfically provides for the Issue of a patent, then the rule Is 
that the légal tltle remains In the government untll the Issue of the patent. 
* * • It Is, of course, not pretended that, when an équitable title has 
passed, the Land Department has power to arbltrarily destroy that équitable 
title. It has jurlsdlctlon, however, after proper notice to the party clalmlng 
such équitable tltle, and upon a hearing, to détermine the question whether 
or not such tltle has passed. [Citing authorltles.] In other words, the power 
of the department to Inqulre Into the extent and validlty of the rights elalmed 
against the government does not cease untll the légal title has passed." 

See, aiso, Brown v. Hitchcock, 173 U. S. 473, 19 Sup. Ct. 485, 43 L. 
Ed. 772; Hawley v. Diller, 178 U. S. 476, 20 Sup. Ct. 986, 44 L. Ed. 
1157; Fine River Logging Co. v. United States, 186 U. S. 279, 22 Sup. 
Ct. 920, 46 L. Ed. 1164; and United States v. Cook, 19 Wall. 591, 22 
L. Ed. 210. 

The défendant in error attempts to sustain the judgment on the 
ground that there was no évidence in the case to sustain the verdict. 
If there was no évidence to sustain the verdict, the remedy of the de- 
fendant in error was to move for an instructed verdict. A judgment 
notwithstanding the verdict must be granted, if at ail, solely upon the 
record ; and the court, in disposing of the motion, is not authorized to 
look to the évidence. Lewis v. Foard, 113 N. C. 402, 17 S. E. 9 ; 
Templeman v. Gibbs (Tex. Civ. App.) 25 S. W. 736 ; Stevens v. Lo- 
gansport, 76 Ind. 498. At common law, a judgment non obstante vere- 
dicto could only be granted upon the application of the plaintiff, and 
upon a plea to the déclaration which confessed the cause of action and 
set up matters in avoidance, which, upon their face, were insufficient 
to constitute a défense or a bar. German Ins. Co. v. Frederick, 58 Fed. 
144, 7 C. C. A. 122. The rule has been relaxed in most of the states 
so far as to permit a judgment on the pleadings notwithstanding the 
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verdict in behalf of either the plaintiff or'the défendant. We find no 
statute of Washington or décision of the Suprême Court of that state 
further relaxing the rule so as to permit the considération of the évi- 
dence in the case. 

The judgment will be reversed, and the cause remanded, with instruc- 
tions to render judgment upon the verdict for the plaintiff in error. 



MOORE V. NICKET et al. 

(Circuit Court of Appeals, Nlnth Circuit. October 3, 1904.) 

No. 1,017. 

J lÎQtriTT— Lâches — Suit to Recovee Mining Stock. 

A suit cannot be maintained In a fédéral court of equlty to recover 
stock in a mlnlng company under a written contract after a delay of 
nine years from the date of contract and elght years after complainant 
made a demand for the stock, where it would hâve been barred In flve 
years under the law of the state where brought, and the only excuses 
for the delay are that complainant llved some 300 miles from the office 
of the Company, that during a part of the time the company had ceased 
■working Its mine, and that for about four years the contract was lost, 
It havlng been recovered more than a year before the suit was brought. 

2. Same— Pleading. 

In a fédéral court it is not neeessary, in order to let In the défense of 
lâches, that a foundation should be laid by any averment In the answer. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

The appellant brought a suit in equlty against the appellees to obtain the 
issuance and delivery to him of certificates of certain shares of the stock 
of the Britannia Mining Company, and to require the payment to him of 
certain sums which hâve been deelared as dividends on said stock. The bill 
allèges : That Gilbert B. Nickey holds 22,163% shares of such stock in trust 
for the appellant, and that the Britannia Mining Company holds a llke num- 
ber of shares in trust for him, and that dividends In the sum of $6,650 hâve 
been deelared thereon. That on September 29, 1892, the mining company was 
organized under the laws of Wisconsin, wlth a capital stock of $125,000 in 
shares of the par value of $1 each. That on January 7, 1893, one J. J. 
Nickey and Joseph O. Hudnutt, who each owned 21,250 shares of the stock 
of said company, In considération of the exécution and delivery of the joint 
promlssory note of the appellant and Theabauld Schweltzer for $5,000, sold 
and transferred to them 15,833% shares of said stock. That at the time of 
the sale Nickey and Hudnutt had not received and dld not hâve certificates 
for any of said stock, and in conséquence thereof no transfer thereof was 
made, but It was mutually agreed between the parties that such stock should 
continue to stand In the name of the sellers until demand by or on behalf of 
the purchasers. That the sellers gave as évidence of such sale an instrument 
In writing as follows : 

"Butte, Montana, Jan. 7, 1893. 

"We, the undersigned, for and In considération of the sum of flve thousand 
($5,000) dollars to us in hand paid, the recelpt whereof is hereby acknowl- 
edged, hereby transfer and assign to Charles A. Moore of St. Paul, Minn., and 
Thea Schweltzer of Butte City, Montana, the undlvided one-third (%) of our 
one-half (%) of the Britannia Quartz Lode Mining Claim, situated In the 
Summit Valley Mining District In the County of Silver Bow, State of Mon- 
tana, and designated as Lot No. 268 In the officiai survey of the United States. 
133 F.— 19 
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Said one-thlrd (%) of the one-half (%) interest to be In the capital stock of 
the Company— tlie one-thlrd (%) of one-half (%) of the capital stock to be 
transferred consists of ail the capital stock less flve thousand (5,000) shares 
of thè capital stock of flve thousand ($5,000) dollars in case of sale of mine 
novv pending — or in cash in case of sale whlch is now pending, also one-third 
(%) of one-fialf (%) of lease to be made to parties now working the mine." 

The bill further allèges: That by reason of the mu tuai mlstake of ail the 
I)arties the instrument did not, in certain respects, conform to their intention. 
That at the same time an agreement was entered into between the appellant 
and Schweitzer under which Schweitzer's interest subsequently passed to the 
appellant and the appellant paid said promissory note. That on or about 
September 22, 1894, the capital stock of said corporation was increased from 
125,000 shares to 330,000 shares of the same par value, and the appellant's 
holdings >Yere thereby increased from 15,833 shares to 44,333% shares. That 
prior to June 1, 1896, J. J. Nlckey died, and after his death G. R. Nickey, who 
had full knowledge of the sale to the appellant and Schweitzer, transferred 
ail of the certificates standing in J. J. Nickey's name on the books of said 
Company, amounting to 62,450 shares, and including the stock held in trust 
by him for the appellant to himself, the said G. R. Nickey, by an indorsement 
made by himself on the back of said certificates, and he recel ved from the 
Company hew certificates therefor, and of such new certificates he transferred 
25,000 shares to the appeljee Margaret M. Nickey, the widow of J. J. Nickey. 
That he dlsposed of an additional 1,500 shares, and that he still retains the 
balance of such stock, amOtinting tO 35,950 shares. That certificates for 24,200 
shares were issued to sài|3 Sudnutt, but none of the same was ever delivered. 
That ail of such stock, iriclviding that held by Hudnutt as trustée for the ap- 
pellant, \5fas levied upon ahd sold under exectition in two suits brought against 
Iludnutt in Milwaukee county, Wis., ohe of which suits was brought by said 
mining company as plaintiff prior to the increase of its authorized capital 
stock ; and that the stock sold in that suit was bid in, 20,000 shares by the 
mining company, which it still holds, and 1,250 shares by one Bmil Lenicheck. 
That the other of said suits was brought after the increase of the cai)ital 
stock by G. R. Nickey as plaintiff, and the stock so sold, amounting to 2,950 
shares, was bid in by him, for which he received from the mining company 
new certificates, which he still holds. That no summons or other notice was 
ever served personally upon the défendant in said actions, nor was there in 
either of them any attaehment of the property of the défendant thereln prior 
to judgment That in connection with the second of said actions there was 
prosecuted a gamishee proeeeding, but that it does not appear from the record 
that proof was made, or that the fact was that personal service of summons 
could not be made within the state of Wisconsin either bef ore or within 10 
days after the service of the garnishee défendant That each of said judg- 
ments and ail subséquent proceedings thereon were and are absolutely vold. 
That in the year 1901 dividends amounting to 15 per cent, of the par value 
of such stock were declared and paid to G. R. Nickey upon ail such stoelî 
held by him. That propér demand bas been made for the transfer, issuance, 
and deliverance of certificates of stock owned by the appellant, and for the 
payment to him of the dividends thereon declared. That the stock is of the 
reasonable market value of $1 per share. Schweitzer and Hudnutt, who were 
parties défendant to the bill, made no answer thereto. G. R. Nickey, Margaret 
M. Nickey, and John J. Berky, as administrator of the estate of J. J. Nickey, 
deceased, answered, denylng in the main the essential averments of the bill, 
as did the Brltannla Mining Company. Upon the issues joined testimony vpas 
taken, and thereupon the court, without making flndings of the facts, entered 
a decree dismissing the bill. 

John A. Shelton, for appellant. 

Geo. W. Stapleton, Guy W. Stapleton, B, S. Thresher, and W. A. 
Pennington, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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GILBERT, Circuit Judge, after stating tlie facts, delivered the opin- 
ion of the court. 

It is assigned as error that the trial court held that by the testimony 
produced on behalf of the appellant he had not established by clear 
and satisfactory évidence that the bill of sale of January 7, 1893, by the 
mutual mistake and inadvertence of the parties, did not correctly ex- 
press their intention, and that he had not shown that it was the inten- 
tion of the parties to that instrument to thereby évidence the sale by 
J. J. Nickey and Joseph C. Hudnutt to the appellant and Schweitzer of 
one-third of one-half of 100,000 shares, less 5,000 shares, of the capital 
stock of the Britannia Mining Company. There are no findings and 
no opinion in the record, and we hâve no means of knowing what the 
court • held concerning the effect of that instrument, or upon what 
grounds the bill was dismissed. As we read the instrument, we think 
it is reasonably clear from its terms, and without the aid of extraneous 
évidence, that, notwithstanding that it purports to sell an undivided one- 
third of one-half of the Britannia quartz Iode mining claim, it was the 
intention of the parties to transfer, not an interest in the claim, but stock 
in the mining company, which at that time had an option on the claim, 
and shortly afterward obtained the title to it. The instrument spéci- 
fies that the one-third of the one-half interest so transferred is to be 
"in the capital stock of the company." What company? Clearly they 
meant the company which had taken steps to acquire the claim, and 
which had issued the capital stock to represent it. If there be any doubt 
on this point, it is dispelled by the testimony, which shows, and it is not 
disputed, that the company referred to was the Britannia Mining Com- 
pany ; that in March, 1893, J. J. Nickey and J. C. Hudnutt had a lease 
and bond for a deed on that claim, and had made certain payments on the 
purchase price thereof , and that they had entered into an agreement with 
certain persons residing at Milwaukee, one of whom was G. R. Nickey, 
to form a corporation to be known as the Britannia Mining Company, 
with a capital stock of 125,000 shares; and that Nickey and Hudnutt 
were to relinquish to the company their lease and bond for a deed, 
and that of the said capital stock Nickey and Hudnutt were to receive 
one-half of 100,000 shares, less 5,000 shares. The records of the Brit- 
annia Mining Company show further that at a meeting of its stock- 
holders held on September 30, 1893, a resolution was adopted requiring 
the président and secretary of the company to issue and deliver to Hud- 
nutt and Nickey each 11,875 shares, and to one Z. T. Merrill, as trustée, 
15,000 shares, upon the release and transfer to the company of the in- 
terest of J. J. Nickey and Hudnutt and others of their interest in the 
Britannia mine. There was proof also that said company never owned 
any property other than this mining claim. 

The principal question, however, is whether or not the appellant is 
barred by bis lâches from prosecuting the présent suit. The bill was 
filed on January 30, 1903, more than nine years after the date of the in- 
strument upon which the suit is brought. The appellant seeks to ex- 
cuse bis lâches on varions grounds, one of which is that the stock was 
to remain in the names of the vendors until demand. There is nothing 
in the instrument itself to show that this was the understanding between 
the parties, nor is there any proof whatever that the sellers of the stock 
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were to occupy the relation of trustées to the purchasers. The testî- 
mony contains the admission of the appellant that in the summer or fall 
of 1893 he made demand on J. J. Nickey for the stock. Schweitzer, 
who was a witness for the appellant, testified that the understanding 
was that the stock was not to be delivered imtil the corporation ob- 
tained title to the mining claim, and that thereafter it was to be delivered 
upon demand. He testified further that at some time between January 
and July, 1893, he also made demand for the stock, and that later, in 
the summer of 1896, after the death of J. J. Nickey, he called upon G. R. 
Nickey, as an officer of the company, to transfer the stock in question, 
and for that purpose addressed a letter to him at his address in Mil- 
waukee, and later in the same summer sent him a second simiiar com- 
munication. The appellant further seeks to excuse his delay by'show- 
ing that with the décline of the price of silver in 1893, opération of the 
mining property ceased; that the office of the company was at Mil- 
waukee, while the appellant lived at St. Paul ; that the secretary of the 
compaiiy died, and that in 1896 the bill of sale was temporarily lost, 
and the possession thereof was not recovered until September, 1900. 
We are unable to find in any of thèse circumstances a sufficient excuse 
for the appellant's delay. If a temporary loss of the instrument pre- 
sented an impediment to the institution of the suit, that excuse ceased 
to exist on September 20, 1900, when the instrument was again in his 
possession. It was no excuse that mining opérations ceased, or that 
he deemed the property of insufficient value to justify a resort to liti- 
gation. There is no allégation or proof that any of the défendants de- 
ceived him either as to the extent or the cessation of the mining opér- 
ations, or the value of the mining property. A party guilty of lâches 
cannot screen his claim from the imputation of staleness merely by al- 
leging an imaginary or unsubstaritial impediment to the institution of 
proceedings to enforce the same. In Johnston v. Standard Mining 
Company, 148 U. S. 360, 13 Sup. Ct. 585, 37 L. Ed. 480, the court held 
that the défense of lâches was particularly applicable where the thing 
in dispute is mining property, which is of uncertain character, and lia- 
ble to suddenly develop a great increase in value. In that case the 
plaintiff, after a lapse of seven j'^ears, brought suit to enforce an agree- 
ment for the conveyance of an interest in mining property. The court 
held that his delay was fatal to his right to the relief sought. Section 
518 of the Code of Civil Procédure of Montana, in référence to causes 
of the nature of the case at bar, provides, "An action for relief not here- 
inbefore provided for must be commenced within five years after the 
cause of action shall hâve accrued," and the Suprême Court of that 
State has held that this statute applies as well to équitable suits as to 
actions at law. Mantle v. Speculator Company, 27 Mont. 473, 71 Pac. 
665. Said the court in Godden v. Kimmell, 99 U. S. 210, 25 L. Ed. 431 : 

"Equlty courts In cases ôf concurrent jurisdictlon usually consider them- 
selves bound by the statute of limitations which governs courts of law in 
llke cases, and this rather In obédience to the statute of limitations than by 
analogy." 

But where there is no statute of limitations to govern a case, courts 
of equity often act upon their own inhérent doctrine of discouraging, 
for the peace of society, stale demands by refusing to interfère where 
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there h'as been gross lâches in prosecuting the same. In Norris v. 
Haggin, 136 U. S. 391, 10 Sup. Ct. 944, 34 L. Ed. 424, the court applied 
to the case the statute of limitations of the state of California and said : 

"It is siifficient to say that, as a court of equity Is governed by the analogies 
of the statute of limitations of a court of law, and as the object of this suit 
Is to do what generally eould be doue at law, namely, recover possession of 
real estate, and as the plaintiffi Is equally guilty of the lâches, which a court 
of equity regards In the same spirlt it doeg the statute of limitations, this 
unexplained delay after the plaintifC had recovered whatever mental capacity 
he now has must stand as a sufficient bar to the successful prosecution of 
tbis suit" 

In Curtner v. United States, 149 U. S. 676, 13 Sup. Ct. 985, 37 L. 
Ed. 890, the court, referring to the statute of limitations of the state 
of California, by which no action could be brought for the fecovery of 
real property or the possession thereof except within five years after 
the cause of action accrued, held that, whether the statute be applied 
directly or by analogy, or the rule in equity founded upon lapse of time 
and staleness of claim, the delay and lâches were fatal to the mainte- 
nance of the suit. On the ground of lâches the bill was, we think, prop- 
erly dismissed. In the fédéral courts it is not necessary, in order to let 
in the défense that the claim is stale, that a foundation should be laid 
by any averment in the answer. Sullivan v. Portland, etc., R. R. Co., 
94 U. S. 806, 24 L. Ed. 324. 

The decree of the Circuit Court will be afErmed. 



McDONNBLL v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit October 8, 1904.> 

No. 1,062. 

1. Cbiminai Law — Review on Appeal — Sufficienct of Evidence. 

Where no motion Is made for an instructed verdict by the défendant 
In a criminal case, and wlthout objection the court Is permltted to charge 
the Jury on the assumptlon that there Is sufficient évidence to justify the 
submission of the case to them, the objection that there was no évidence 
to support the verdict cannot be heard and considered In an appellate 
court 

2. Same — Obdee Denying Motion for New Tbiai.. 

An order of a fédéral court granting or denying a motion for a new 
trial In a criminal case rests in the sound discrétion of the trial court 
and is not reviewable. 

In Error to the District Court of the United States for the Northern 
District of California. 

The plaintifC In error was convicted of a violation of the provisions of sec- 
tion 5480 of the Eevised Statutes [U. S. Comp. St 1901, p. 3696]. The évi- 
dence was that he had sent out through the mails to varlous persons in the 
state of California letters such as the foUowing, which was sent to Olay A. 
Straley : 

"Dear sir: I enclose a pawn ticket that Is sent you by the way of restitu- 
tion. The sender is at the point. of death as the resuit of an accident He 

ï a See Criminal Law, yoL 15, Cent Dig. i 3067. 
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wishes me to say he ouce stole soine money from you wbich he is unable to 
l'efund, but that the différence between the value of the locket and the amount 
It Is pledged for Is conslderably more than the sum stolen. He hopes that In 
thls way you wlll be able to reimburse yourself. 

"Yours respectfully, J. B. Taylor, 

"Pastor Chureh of the Redeemed." 

The pawn ticket which was Inclosed purported to be that of "H. Bpsteln, 
331 Kearney St., San Francisco," and contalned on the margin the words: 
"No goods sent C. O. D. Thls certlflcate must be aceompanled by Money Order 
when goods are ordered sent by express or registered mail." The proof was 
that "H. Epstein" was an alias of the plalntlflC in error, and that there was 
no such person as J. B. Taylor, but that the plaintlff in error wrote the 
letter so purporting to haye been signed by J. B. Taylor, and tbat he signed 
the name of H. Epstein to the pawn ticket. One of the persons to whom such 
a letter was sent addressed a letter to H. Epstein, inquiring the value of the 
locket which was pawned, and requestlng information as to how he could get 
it. The plaintlff in error answered, a portion of hls letter being as foUows : 
"The sum due is $12.50 which you may glve to Wells Fargo Express Company, 
nnd they will call and get the property or if you prêter you can send me a 
Post OfBce Order and I wlll forward the locket on receipt. The locket Is of 
gold omamented with the figure of a deer's head and eontains a small diamond 
set between the horns. Very truly yours, H. Epstein." No proof was Intro- 
duced to show that in response to such letters any person ever sent money to 
the plaintif? in error, uor was there any proof, other than the contents of the 
letters, to tend to show what the plaintlff In error Intended to do in case 
money were sent him. Evidence was introduced on behalf of the prosecution 
to show that when the plaintlff In error was arrested there were found upon 
his person several lockets such as he had described in his letters. The plain- 
tlff In error proved by two jewelers, whose testimony was not disputed, that 
the lockets so found were sold to the plaintlff in error about July 1, 1903, and 
that they were of the full value of $12.50 each, and were such as were usually 
sold at retail at that price. 

Bert Schlesinger, for plaintiff in error. 

D. E. McKinlay and Marshall B. Woodworth, for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The indictment charged that the plaintifï in error fraudulently in- 
tended to cause Clay A. Straley to pay him the sum of $12.50 in ex- 
change for a locket of far less value than the sum of $13.50. The 
court instructed the jury that the plaintiff in error could not be convicted 
upon this charge unless the évidence satisfied the jury beyond ail rea- 
sonable doubt that the locket referred to in the indictment was of far 
less value than the sum of $12.50. The assignments of error are that 
the court failed to instruct the jury to acquit the plaintiff in error, that 
the évidence was insuiïicient to justify the verdict, and that the court 
overruled the motion of plaintiff in error for a new trial. But there 
appears in the bill of exceptions no request for an instruction to acquit 
the plaintiff in error, and no exception to any of the instructions. 
It is well settled that where no motion is made for an instructed verdict, 
and, without objection, the court is permitted to charge the jury on the 
assumption that there is sufficient évidence to justify the submission of 
the case to them, the objection that there was no évidence to support 
the verdict cannot be heard and considered in an appellate court. 
Hartford Life Ins. Co. v. Unsell, 144 U. S. 439, 13 Sup. Ct. 671, 36 L. 
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Ed. 496 ; Village of Alexandria v. Stabler, 50 Fed. 689, 1 C. C. A. 616 
German Ins. Co. of Freeport v. Frederick, 58 Fed. 144, 7 C. C. A. 112 
Pacific Mut. Life Ins. Co. v. Snowden, 58 Fed. 342, 7 C. C. A. 264 
Crockett v. Miller, 112 Fed. 729, 50 C. C. A. 447. This court is pre- 
cluded, therefore, from considering the question of the sufficiency of 
the évidence to justify the verdict. The granting or denying a motion 
for a new trial rests in the sound discrétion of the trial court, and is 
not reviewable. This has alwavs been the rule in the fédéral courts. 
Harless v. United States, 92 Fed. 353, 34 C. C. A. 400 ; Smith v. Hop- 
kins, 120 Fed. 921, 57 C. C. A. 193. 
The judgment of the District Court will be affirmed. 



FOLGER et al. v. DOW PORTABLE ELECTRIC CO. 

(Circuit Court of Appeals, First Circuit. November 15, 1904.) 

No. 538. 

1. Patents— Invention— INSITLATION fob Spabking Plugs. 

Tlie Folger, Moriarty, and Jaeobson patent, No. 696,670, for a sparkîng 
block for use In gas englnes, the essential feature of whicti is the provid- 
ing of a double axial and radial Insulation, Is vold for lack o£ patentable 
Invention In view of the prior art 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 128 Fed. 4-^ 

Nathan Heard, for appellants. 
Edward P. Payson, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a bill in equity for relief against 
an alleged infringement of the several claims of letters patent No. 
696,670, issued on April 1, 1902, to Henry Coleman Folger and others, 
entitled "Sparking Block." The decree of the Circuit Court dismissed 
the bill, and the oomplainants appealed to us. The first daim suf- 
ficiently indicates for présent purposes the nature of ail of them. It 
is as follows: 

"1. In a device of the kind described, contalning two spark électrodes and 
conductors leading thereto approximately parallel, an Insulation between gaid 
conductors consisting of two contiguous parts composed of refractory insulat- 
ing material, one part being mounted in close contact around one of said con- 
ductors, and the other surrounding the former, one of said parts extending 
integrally lengthwise of the device, and the other of said parts being made up 
of a séries of layers extending radially of said lengthwise part, and means 
holding said Insulation under longitudinal compression." 

_ The nature and purpose of the invention are stated in the spécifica- 
tion as follows : 

"Accordlngly our invention résides In providing insulation between the ad- 
jacent portions of the spark -plug circuit which will not break down or punc- 
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ture, no matter how hlgh the voltage and frequency of the current and rapid 
the discharge thereof, and which will also stand the severe beat to which tho 
plug is necessarily subjected in use. Stated broadly, our invention comprises, 
in connection with suitable clrcuit-tenninals and conductors leading thereto, 
an Insulation between the two parallel or adjacent portions of the circuit 
inadé up of a tubular portion of refractory insulating material — i. e.. by 
'tubular' we mean that the longitudinal layer is intégral and Imperforate from 
end to end, or Is not made up of disks or radial sections — closely surround- 
ing and extending longitudinally of the central conductor or core of the plug 
and another layer of refractory insulating material compressed around sald 
horizontal tubular portion, and belng made up of successive layers extending 
vertically to said horizontal Insulation; or, in other words, the gist of our 
invention lies In the provision of two Insulations compressed together as 
nearly solidly as possible, one Insulation extending in a horizontal plane and 
the other Insulation extending in a vertical plane — that is to say, the two In- 
sulations extend in opposite directions, and each is made up of suitable re- 
fractory insulating material capable of withstanding without fusion or réduc- 
tion to another state the great beat to which the plug is subject — and one of 
said layers Is intégral In the direction of the length of the plug, and the other 
is intégral In the transverse direction or radially of the plug. 

"We hâve demonstrated by experiment and long practical tests In actual 
use that, even with heavy currents of the highest frequency capable of being 
generated by modem apparatus, there Is no danger of this insulation, when 
constructed as will be explalned more fuUy presently, being punctured or per- 
mltting a short circuit, or even permitting apparently any mutual influence 
between the two approxlmately parallel conductors of the spark-making cir- 
cuit ; but short-circuiting is prevented effectually and completely by one or 
the other of the two Insulations whose layers of refractory material extend In 
opposite planes," 

It is thus made plain that what was sought was, briefly, a method of 
insulation which would not only resist great heat, but also would be 
very refractory with référence to short-circuiting. In view of what 
is thus disclosed by the record, supported by the propositions submit- 
ted to us at bar, it is clear that the novel peculiarity of the complainants' 
patent is what was described at the bar as a "double axial and radial 
insulation." Bell, the expert called by the respondent, summarized as 
f ollows : 

"In fact, Insulating sleeves and washers were so familiar in the art thaf 
anyone skilled In the art of Insulation would bave been likely to use the two 
in ail .sorts of comblnatlons, arranglng sleeves and washers as best suited 
the particular problem in ipsulation which be had in mind." 

In addition thereto, Bell testifîed as follows : 

"Ail the clalms of the patent In suit contain as part of the eombination the 
combined radial and axial insulation." "And in view of the famlliarity of 
both thèse éléments and their prevlous use by various constructors of Insula- 
tion for various purposes, I do not see how any novelty eau réside In their 
eombination at so late a date." 

This testimony involves the practical condition of the art, and is not 
met by any proofs controverting it. Moreover, it entirely harmonizes 
with that common knowledge in which the court is entitled to share 
when it becomes, as on a hearing in equity on bill, answer, and proofs. 
a trier of the facts as well as of the law. While this gênerai principle 
is not controverted, it was attempted to be met by Prof. Main, a well- 
known expert called by the complainant, as follows: 

"Dr. Bell, bowever, takes the position that. In spite of fallure to flnd the 
eombination of the patent iu suit anywhere in the prior art, the feature of 
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novelty was nevertheless lacklng beeause the éléments of the combination 
were faœlllar to electrical constructors. The weakness of thls position ap- 
peai's to me to be self-evident. If correct In gênerai, no new machine could 
be invented, inasmuch as screws, cams, levers, and other component éléments 
of every machine are famîliar to ail méchantes. But when we pass over into 
electrical combinations and the peculiar conditions Involved in gas engines, 
the results of new combinations are certainly even less obvious than in ordi- 
nary mechanical devices." 

As we hâve said, this does not controvert Bell's testimony, but seeks 
to avoid it on the ground that the spécial method of insulation described 
by the patentées was for the first time used in gas engines, thus creating 
a novel combination. Of course, a proposition of this character estab- 
Hshes invention under certain spécial circumstances which hâve been 
so often pointed eut by the décisions of the courts, especially of the 
Suprême Court, that they are entirely familiar. We may refer to a 
few peculiar applications of this exceptional rule which we cited in 
Watson V. Stevens, 51 Fed. 757, 2 C. C. A. 500, and in Westinghouse 
Electric & Manufacturing Company v. Stanley Instrument Company, 
in an opinion passed down on September 9, 1904. 133 Fed. 167. But 
neither the fact stated by Prof. Main nor any other fact in the record 
establishes such spécial circumstances. No question relative to the 
spécifie materials employed, or to the new results accomplished, arises 
in the patent in suit on the case as presented on this appeal, but pat- 
entability is founded solely on the employment of axial and radial in- 
sulation in a "sparking block" in gas engines. Upon this state of facts, 
and for the reasons already given, we do not perceive that the patent 
can be held to cover a patentable invention. Therefore the decree of the 
Circuit Court must be affirmed. 

The decree of the Circuit Court is affirmed, and the appellee recov- 
ers its costs of appeal. 
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YOIGHTMANN et al. v. WEI8 & RIDGB CORNIOE CO. et al. 

(Circuit Court, W. D. Missouri, W. D. September 17, 1904.) 

No. 2,520. 

1. Patents— StiiT foe Infringement— Effect of Pbiob Décisions. 

When, on a state of proofs less favorable to tlie défendants, one court 
lias held a patent Invalid on the grounds that there is a lack of inven- 
tion and that the devices employed are only aggregations, the rule or 
sentiment of comity will forbid another court from a différent conclu- 
sion, unless It feels eompelled thereto by a positive sensé of duty. 

2. Same— Invention. 

It being old to glaze flxed métal sash with wire glass and to use fusi- 
ble links in places where any weight, such as a door, a valve, wires, 
shutters, or any other thing is to be kept suspended, until, on the break- 
Ing out of a flre, the same is closed by the action of beat, there was no 
invention in so glazing a pivoted sash, nor In using a fusible Unie to hold 
in an open position an automatically closing sash, more especially when 
it veas old to hold such a sash open by means of a cord described In the 
patent to be the équivalent of a fusible link. 

3. Same— BxTENDED Application of Old Idea, 

The mère carrying forward or extended application of an old idea or 
thought Is not invention, even though it résulta In improvement in de- 
gree. 

4. Same— NoviLTY— CoMBiNATioN or Old Eléments. 

It Is not the law that the asserted novelty of a patented comblnation 
ean only be overcome by shovping that ail of the éléments bave previously 
been employed as a unit In the same relation to eaeh other. 

5. Same— General Use as Evidence of Invention, 

No extent of use of a patented article can supply the want of actual 
Invention or cure the vice of mère aggregation of parts. 

6. Same— FiBEPROOF Windows. 

The Voightmann patent, No. 600,186, for an improvement in fireproof 
Windows, claims 5, 6, and 7, are void for lack of invention, and also as 
being for mère aggregations. 

In Equity. Suit for infringement of letters patent No. 600,186, 
for improvements in fireproof Windows, granted to Frank Voight- 
mann March 8, 1898. On final hearing. 

Offield, Towle & Linthicum, for complainants. 
Elliott & Hopkins, for défendants. 

PHILIPS, District Judge. This is a suit instituted by the com- 
plainants against the défendants for the infringement of letters 
patent No. 600,186, granted to said Voightmann March 8, 1898, for 
an alleged improvement in fireproof Windows. The said Pomeroy 
is joined as co-complainant as assignée of an undivided interest in 
the patent. The object of the bill is to enjoin the défendants from 
infringing claims 5, 6, and 7 of the patent, which read as follows: 

"(5) In a fireproof window, the herein described automatically closing sash 
consisting of the comblnation of the fireproof casing, A, the fireproof sash, 
L, pivoted therein, the destructible retaining device, M, N, by which said sash 
is held open ; ail substantlally as shown and described. 

"(6) In a fireproof window, the herein described automatically closing sash, 
consisting of the comblnation of the fireproof casing, A, the fireproof sash, L, 
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pivoted thereln, the retalning chain, M, having the fusible llnk, N, thereln; 
ail substantlally as shown and described. 

"(7) In a fireproof wlndow, the hereln described automatlcally closlng sash, 
conslsting of the combination of the fireproof caslng, A, the fireproof sash, L, 
pivoted therein at a pivot, P, above Its middle, the retainlng chain, M, hav- 
ing the fusible llnk, N, therein at a point opposite the opening; ail substan- 
tlally as shown and described." 

In briefer form, they involve a fireproof casing, a fireproof sash 
pivoted in the frame, so as to automatically close itself when re- 
leased, and a destructible retaining device with a fusible link. The 
validity of this patent was recently passed upon by Judge Kohlsaat 
in the United States Circuit Court for the Northern District of Illi- 
nois in the case of Voightman et al. v. Perkinson et al, 133 Fed. 
934. On a state of proofs less favorable to the défendants than in 
the record before me, he held the patent to be bad, on the grounds 
that there was a lack of invention by the patentée, and that the de- 
vices employed are only aggregations. The rule, or rather the sen- 
timent, of comity would forbid a différent conclusion by this court, 
unless it felt constrained thereto by a positive sensé of duty. Out 
of respect for the earnest and able contention by complainants' 
counsel for a différent ruling, I hâve given the questions involved 
the best considération the limited time at my command permits. 
As the case passed upon by Judge Kohlsaat has already been ap- 
pealed from, the like course v^^ill doubtless foUow from any conclu- 
sion I may reach in the premises. 

Much stress was laid in argument, by one of complainants' 
counsel, on the employment of wire glass in the window sash, as a 
part of the combination device. The importance attributed to this 
in performing the double office of transmitting light and resisting 
beat it may be conceded greatly augments the value of the use of 
the window in question. But an examination of the claims 5, 6, 
and 7, on which the bill is predicated, and the évidence, clearly 
demonstrate that the complainants' claim for relief cannot stand 
upon this argument. In the first place, while the invention is 
stated to consist "broadly of a window having a sheet-metal casing 
with clenched joints at its corners and elsewhere, which require no 
solder, and a fireproof glass set into the sash with metallic fasten- 
ings, one of the sash being hinged and held open by a retaining 
device which will be severed by the heat of a fire," the only référ- 
ence to wire glass is at pages from 87 to 93 under the head "Fur- 
ther Détails"; but this is followed by the statement, "But other 
glass or différent material may, of course, be used, if capable of 
resisting heat." And when it cornes to what the applicant for a 
patent claims in 5, 6, and 7 of the spécifications, the term "wire 
glass" does not appear. And the complainants' star expert witness, 
in the last analysis of his testimony, frankly stated that the claim 
could not rest upon the fact of the employment of wire glass, the 
reason for which is obvions enough. The évidence shows quite 
satisfactorily that the product of wire glass had been discovered 
more than 17 years prior to the application for the oatent in suit, 
and that long prior thereto it had been used in skylights and Win- 
dows. Every quality, practically, attributed to it in argument, was 
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well known to the art and use years anterîor to the complainants' 
employment of it. Therefore Voightmann could lay no claim to it 
as a novelty în the art discovered by him. He was -well advised, 
no doubt, that, if he had laid claim to its use as a distinctive élément 
in his combination, it would hâve been fatal to the validity of his 
patent, as being merely an aggregation of known devices. 

As said by Judge Coxe in Clark Pomace-Holder Co. v. Ferguson 
(C. C.) 17 Fed. 79 : 

"If the éléments of the combination act Independently of each other, or If 
one élément acts Independently of the others, it is an aggregation of parts, 
and not entitled to protection as a combination." 

This rule was expressed in Hailes v. Van Wormer, 7 Blatchf. 443, 
Fed. Cas. No. 5,904, as follows : 

"The mère addition of an bld device producing a spécifie resuit to another 
old device producing its own resuit in such wise that their combination pro- 
duces the same two results, and no other, is not invention." 

In Hailes v. Van Wormer, 20 Wall. 353, 368, 22 L. Ed. 241, Mr. 
Justice Strong said : 

"Ail the devices of which the alleged combination la made are confessedly 
old. No claim is made for any one of them singly as an independent inven- 
tion. It must be conceded that a new combination, if it produces new and 
useful results, Is patentable, though ail the constituents of the combination 
were well known and in common use before the combination was made. But 
the results must be a product of the combination, and not a mère aggregate 
of several results, each the complète product of one of the combined éléments. 
Combined results are not necessarily a novel resuit, nor are they an old re- 
suit obtained in a new and Improved manner. Merely bringlng old devices 
into juxtaposition, and there allowing each to work ont its own effect, with- 
out the production of somethlng novel, is not Invention." 

And in Pickering v. McCullough, 104 U. S. 310, 318, 26 L. Ed. 

749, Mr. Justice Matthews said : 

"In Nimmo'S apparatus, It Is perfectly clear that ail the éléments of the 
combination are old, and that each operated only in the old way. Beyond 
the separate and well-known results produced by them severally, no one of 
them contributes to the combined resuit any new feature ; no one of them 
adds to the combination anything more than its separate Independent effect; 
no one of them gives any addltlonal efflcléncy to the others, or changes in any 
way the mode or resuit of its action. In a patentable combination of old élé- 
ments ail the constituents must so enter into it as that each qualifies every 
other. To draw an illustration from another branch ôf the law, they must 
be joint tenants of the domain of the invention, seised each of every part, 
per my et per tout, and not roere tenants in common, wlth separate Interests 
and estâtes. It must form either a new machine of a distinct eharacter and 
function, or produce a resuit due to the joint and co-operating action of ail 
the éléments, and which is not the mère addlng together of separate contri- 
butions; otherwise it is only a mechanlcal juxtaposition, and not a vital 
union." 

Indisputably wire glass performs the same function in admitting 
light and resisting beat, and produces the same resuit, whether it 
be placed in a stationary sash or one working on a pivot, or whether 
it be in a métal or a wooden sash, or whether the sash itsélf be in a 
wooden, unriveted frame, or in a métal, riveted frame. In short, 
the wire glass produces its own results, independent either of the 
mechanical juxtaposition of the window sash or frame or being 
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operated in a sash fixed in its place or on a pivot, whether the sash 
and frame be metallic or wooden. A claim, therefore, based uoon 
the employment of wire glass, would clearly corne within the défini- 
tion of an aggregation of mechanical devices fatal to the patent. 

The same objection, it seems to me, lies against the claim predi- 
cated of the employment of "the retaining chain having the fusible 
link." It is not claimed that Voightmann invented this device. 
And, if it had been, the évidence, without contradiction, showrs its 
anterior use, and patents granted to others. The retaining wire or 
chain, with fusible link, attached to the model of window in évi- 
dence, admitted to be correct, bears a stamp on the link: "F. G. 
Grinnell. Patented May 15, 1883." The Grinnell patent in évi- 
dence describes the device as being "used in places where a trust 
stop is required to sustain anything that is to be released by the 
action of beat in case of a fire. The spliced link * * * jg used 
in places where any weight, such as door, a valve, wires, shutters, 
or any other thing is to be kept suspended until on the breaking 
out of a fire the same is to be released. * * * C, c, are two 
links of any desired length, spliced together by a beveled splice and 
held in place by the sleeve, b, made in two parts, and united by a 
solder fusible at a low température, so that by the fusion of the 
solder the strain on the links, c, c, will rupture the soldered joint 
and release the links." The Knight patent, in évidence, for im- 
provements in fireproof shutters, describes a fusible strap, so ap- 
plied to a shutter that, when melted by beat, the shutter will close 
automatically. The Briggs patent, in évidence, describes and ex- 
hibits a skylight shutter which closes automatically by gravity by 
the melting of a fusible link ; and also, through the melting of this 
fusible link, turns on water at one side thereof, which is described 
as foUows in the patent: 

"In case of fire the température Is ralsed sufflciently to cause the melting 
of the fusible wire, B, at that part nearest to the fire, so that the wire will 
part, and the shutter be closed by the action of the weights. * * * In 
place of weights by which the automatic closlng of the shutter is produced, 
springs or other équivalent may be employed." 

And in the Moody patent, granted in 1896, for a fusible joint, 
almost the chain and fusible link of complainants' patent is de- 
scribed. 

The évidence shows that George Hayes, an inventor of wide 
celebrity, had employed the mechanical équivalents of the fusible 
link appliance more than two years prior to its use by complainants 
in window lights. The fact that he and others used ropes or 
strings, sometimes kept saturated with coal oil to more easily ignite 
in case of fire, so as to let the window close, just as in the claim of 
the complainants, certainly could not entitle the latter to claim any 
invention for a mère substitute of wire with fusible link, alread}' 
invented and in use. Such a substitute was purely mechanical, 
such as would occur to any ordinary mechanic. 

How does the fusible link device, in the releasing cord, affect or 
control the automatic closing of the window sash ? When released 
by hand, or by the burning of a cord, or anything else, the pivoted, 



302 133 FEDERAL EEPOKTEK. 

suspended window would close automatically, the same as when 
held open and released by a fusible link chain. This being so, it 
must follpw that the office performed and resuit produced by the 
given sash is not aflfected or controlled by the use of the fusible 
link chain. In fact, the, application for this patent concèdes that 
the fusible link device is not claimed as prescriptive. After ex- 
pressing a préférence therefor, it says: "But in place of this link 
any other destructible connection which is inflammable or readily 
destroyed by beat or fire may be used." This is a concession that 
there is no claimed essential combination to the resuit sought be- 
tween the use of the fusible link chain and "any other destructible 
connection which is inflammable or readily destroyed by beat or 
fire." So that, if thèse défendants had employed on their window 
a tow string or rope saturated with coal oil, instead of a wire with 
fusible link, it would in no degree hâve lessened complainants' right 
to assert an infringement. It seems to me that in its last analysis 
the claim résolves itself into this : that it must be sustained, if at 
ail, upon the ground that Voightmann was first in the field of em- 
ploying the fire window frame as described, and sash working on 
a pivot, retained by a cord, in open position, so as to close auto- 
matically by the releasing cord taking fire. 

Withput discussing other prior devices, such as skylights over 
theaters, as in Milwaukee, an examination of the automatic closing 
window before me (défendants' exhibit of the Heussler-Cluss Win- 
dows, 1892, fireproof window frame and sash ; used as skylight win- 
dow, frame, and sash in St. Louis, Mo.) satisfies my mind that it 
required no patentable invention on the part of Voightmann to con- 
struct his device. The said window frame and sash are of sheet 
métal, with lapped, riveted joints, and a sash pivoted so as to close 
by the natural force of gravity, practically in the same manner as 
that claimed by complainants. A large number of thèse windows 
were in use long prior to complainants' patent, and are now in 
use in the St. Louis building. The sash is pivoted above the cen- 
ter, so as to close automatically when the cord holding it open is 
released, and when closed it is held, just as complainants', by a 
spring latch. The window is held open by a small cord, extending 
from the top of the sash at the middle of its length downwardly at 
a point opposite the opening, just as specified in claim 7 of com- 
plainants' patent. The sash is glazed with heavy skylight glass, 
making it â fireproof window as effectually as that of the com- 
plainants. This glass, it is true, is not so translucent as the wire 
glass ; but of this the complainants cannot base a contention, for, 
as already demonstrated, the patentée in neither of his claims de- 
sired to be secured limited them to a prescribed wire glass ; "but 
other glass pf différent material may, of course, be used, if capable 
of resisting heat." Ail that Voightmann had to do in devising his 
combination was to sit before this Heussler-Cluss window, and 
copy it, with some mechanical changes, and substitute for the grass 
rope one with a fusible link, which had long been in use in per- 
formîng in mechanical arts a similar function. So that in point of 
fact Voightmann made what is termed "a mère extended application 
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of an old idea," which was only an improvement in degree, a sub- 
stitution of mechanical équivalents. Therefore, unless the law is 
that such asserted novelty can only be avoided by the défendants 
by showing that ail of the claimed éléments had hitherto been em- 
ployed as a unit in the same relation to each other, the case is with 
the défendants. I do not understand such to be the law. It has 
been repeatedl}' asserted and maintained by the courts that the 
mère carrying forward or a mère extended application of the orig- 
inal thought is not invention, even though it results in improvement 
in degree. Consolidated Roller-Mills v. Walker, 138 U. S. 124, 11 
Sup. Ct. 292, 34 L. Ed. 920; Wright v. Yuengling, 155 U. S. 47, 1.^ 
Sup. Ct. 1, 39 L. Ed. 64. In Kelly v. Clow, 89 Fed. 297, 303, 32 
C. C. A. 211, 60 U. S. App. 338, the court, quite appositely to this 
issue, said : 

"Simllar combinatipns are found In many prlor patents, but ail of the élé- 
ments found in complainants' eombinatlon are shown not to bave been used 
together in any one of the prlor patents in the same relation to each otlier. 
It is insisted that the novelty of the combination can only be destroyed by 
showing that ail of its éléments bave been used together before, and in the 
same relation to each other. The contrary is well establlshed." See loc. cit. 

We may well conclude this branch of the discussion with what 
was said by the Court of Appeals of this Circuit in Tiemann v. 
Kraatz et al., 85 Fed. 437, 29 C. C. A. 257, 56 U. S. App. 545, in 
which it was held that "it is not invention to improve a known 
structure by substituting an équivalent for either of its parts." 
The writer of the opinion observed : 

"What is an invention, within the meaning of the patent laws, is a qiies- 
tion more easily to be answered by négation than by affirmation. While the 
courts bave not been able to entlrely harmonize on any exact sclentific or 
arbitrary définition of this term in its practical application to ail cases, it 
may safely be said that it is not mère novelty, 'for the statute provides that 
things to be patented must be invented things, as well as new and useful 
thlngs.' Thompson v. Boisselier, 114 U. S. 11, 5 Sup. Ct. 1042, 29 L. Ed. 76 ; 
Gardner v. Herz, 118 U. S. 191, 6 Sup. Ct. 1027, 30 L. Ed. 158. Ail are agreed 
that there must be originality of conception, which springs spontaneously, 
and not 'by a necesslty of human reasonlng in the minds of those who became 
acquainted with circumstances with which they had to deal.' Wallf. Pat. 
Pers. 23, 24. It results loglcally f rom this Idea that It is not invention to 
produce a device which a skilled mechanic, npon suggestion of what was re- 
quired, would produce ; especially so when he is aided in the work of con- 
struction by devices and appliances in practical use pregnant with suggestions 
of larger and better use. In this day of increasing demànd for new and en- 
larged mechanical appliances, the flrst natural resuit is the production of a 
large class of skilled a:nd experienced mechanics and artisans, and, second. 
a more studious and constant development in applied mechanics. And, as 
such advance plainly points out to the attentive and assiduous workman the 
natural, larger, practical adaptation of esisting, kriown mechanical devices, 
to invest each one of thèse developments with the immunity of a monopoliz- 
ing patent would not only be a perversion of the term 'invention,' but would 
utterly extinguish the doctrine of mechanical équivalents." 

While it is to be conceded to the complainants that the évidence 
taken on their part shows extensive use of their window with the 
wire glass, that it is largely favored by underwriters in fire insur- 
ance, this use is by no means conclusive évidence of invention. 
No extent of use can supply the want of actual invention or cure 
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the vice of mère aggregation, Adams v. Bellaire Stamping Com- 
pany, 141 U. S. 539, 12 Sup. Ct. 66, 35 L. Ed. 849; Lehigh Valley 
R. Co. V. Kearney, 158 U. S. 461, 15 Sup. Ct. 871, 39 L. Ed. 1055 ; 
Olin V. Timkin, 155 U. S. 141, 15 Sup. Ct. 49, 39 L. Ed. 100 ; Grant 
V. Walter, 148 U. S. 547, 13 Sup. Ct. 699, 37 L. Ed. 562. This is 
well summed up by Mr. Justice Brown in McClain v. Ortmayer, 
141 U. S. 420, 12 Sup. Ct. 79, 35 L. Ed. 800: 

"Whlle thIs court bas held In a number of cases that In a doubtful case 
the fact that a patented article has gone Into gênerai use is évidence of its 
utility, It is net concluslve even of that ; much less of ItB patentable novelty." 

Further on the leamed justice said: 

"That the estent to whlch a patented devlce has gone Into use Is an unsafe 
crlterlon even of Its actual utlUty Is évident from the fact that the gênerai 
Introduction of manufactured articles Is as often effected by extensive and in- 
diclous advertlslng, actlvity In puttlng the goods upon the market, and large 
commissions to dealers as by the intrlnslc merlt of the articles themselves. 
The popularlty of a proprletary medicine, for Instance, would be an unsafe 
crlterlon of Its real value, since It Is a notorlous fact that the estent to whieh 
such préparations are sold Is very largely dépendent upon the llberality with 
whlch they are advertlsed and the attractive manner In whlch they are put 
up and exposed to the eye of the purchaser. If the generallty of sales were 
made the test of patentablllty, It would resuit that a person by securing a 
patent upon some trlfllng variation from prevlously known methods mlght by 
energy In puahlug sales, or by superlorlty In flnlshlng or decoratlng his goods, 
drive competitors out of the market, and secure a practical monopoly, with- 
out In fact havlng made the sllghtest contribution of value to the useful arts." 

It results that the bill of complaint should be dismissed. 



WARRBN FEATHERBONE CO. T. AMERICAN FBATHERBONB CO. et al. 

(Circuit Court, N. D. Illinois, K. D. November 28, 1904.) 

No. 26,569. 

L Patents— Invention— Feathebbone. 

The Warren & Holden patent. No. 559,827, for an improved process for 
inaklng featherbone for use in corsets, etc., and the resultlng product, 
marked a distinct advance In the art. it was not antlclpated, nor is it 
void for prlor public use; and In vlew of its utlllty, as shown by the 
marked success of the new product in the market, it must be conceded to 
disclose invention. Also held Infringed. 

In Equity. 

Offield, Towle & Linthicum and S. C. Masticlc, for complainant. 
Lysander Hill, Max Guthman, and Chas. S. Hill, for défendants. 

KOHLSAAT, District Judge. Complainant files this bill to re- 
strain infringement of patent No. 559,827, for a "corset stiffener 
and method of making same," granted to E. K. Warren and J. H. 
Holden May 12, 1896, on an application filed March 5, 1895, of 
which patent complainant is now the owner. Défendants set up in 
their answer three défenses : (1) Want of invention ; (2) anticipa- 
tion ; (3) public use more than two years prior to the filing of the 
application. 

Edward K. Warren, président of complainant, and one of its 
grantors in said patent, was the original inventor of featherbone. 
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a substitute for whalebone in women's apparel, as set out in letters 
patent No. 286,749, issued to him October 16, 1883, and letters pat- 
ent No. 311,621, issued to him February 3, 1885. The former per- 
tains to the winding of the strands made frora feather qtiills into 
cords, and the latter covered the winding of the cords side by side 
to form a tape or flat blade. The patent in suit purports to provide 
in daims 1 and 2. for a process for overcoming the defects in the 
featherbone of the said preceding patents, which were so serious 
as to make featherbone impractical as an article of commerce, and 
in claims 3 and 4 for the resuit of the process as a finished product. 
It is claimed by complainant that ever since the granting of the 
said prior patents it was continuously engaged in the effort so to 
perfect its featherbone as to make the blade smooth, fiât, thin, con- 
tinuons (in part independent of the winding), and, when desired, 
more strong and elastic. The process of the patent is as foUows, 
viz. : After the blades hâve been wound and stitched as indicated 
in said prior patents, they are then passed through a suitable sizing 
of glue and other constituents, in strips as long as désirable, until 
thoroughly saturated. ,Tbey are then passed into a drying device, 
so heated as to dry the same as thoroughly as they can be heated 
by such means. They are then passed through a steam-heated pipe, 
which is itself passed through a larger steam-heated pipe, and so 
thoroughly heated as to soften the fibres of the quill. The spécifi- 
cations claim that in this manner the quill will be almost melted. 
When thus heated, the featherbone is passed out of the pipe, while 
yet hot, between cold rollers, made maie and female, to receive the 
bone, and compressed and formed into the size desired. For this 
process it is claimed that the sizing causes the thread to adhère 
to the fibers, and fiUs up the interstices between the fibers, so that 
when cooled oflf and dried the resuit is a composition that unités 
very firmly with the fibers, and connects the thread tightly thereto. 
It is further claimed that in the passage of the blade through the 
heating tube the heat softens the sizing and the quill, and makes 
the blade pliable and easy to bend, and so soft that it retains its 
shape when bent, and that it recovers its elasticity in cooling. It 
is also claimed that when the heated blade is passed through cold 
rollers, the pressure crowds the fibers into the blade so as to form a 
continuous blade in appearance. The température used approxi- 
mates the boiling point. The resuit is claimed to be a perfected 
and superior article ; one which, while it resembles whalebone in 
appearance, yet will not split, is résilient, and can be sewed through 
without injury to the texture. 

The success of the substitute for whalebone, it is claimed, began 
about the last of the year 1893 or the first of the year 1894. From a 
table of sales in évidence it appears that the sales advanced from 
196,144 yards in 1893, when the alleged infringed process and prod- 
uct were not yet perfected, to 403,752 yards in 1894, and reached the 
enormous figure of 9,942,104 yards in 1902. Complainant allèges 
this to hâve been the resuit of merit. The défendants ascribe it to 
judicious advertising. It may fairly be said to be the resuit of 
both. 

133 F.— 20 
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The alîegèd itlfringing product is practically identical wîth that 
of complainarit. The procesâ, défendants claim, is différent, and 
is described as follows: The featherbone blade of the prior and 
expired Warren patent, No. 311,621, is iirst passed through a hot 
glue solution. It is then passed between tongued and grooved steel 
or rubber roJlers to remove the surplus sizing. It is then moved 
back and fôrth through a steam-heated drying box, and thoroughly 
dried, and then, vï^ithout regard to its température, passed through 
hot tongued and grooved steel rollers whereby it is compressed and 
smoothed. 

Considering the défenses in the order named above, it becomes 
necessary first to inquire whether the record discloses invention. 
In determining this question it is proper to bear in mind the con- 
dition of the trade as well as the art to which the patent in suit is 
allied. Whalebone, which had for many years been the stay in sev- 
eral sensés of manufacturers of women's appàrel, was rapidly dis- 
appearing from the market by reason of the scarcity of the whale, 
from which it was obtained. Its scarcity led to the production of 
numerous devices as substitutes, the numerous patents for which 
are shown in the record herein. Fragments of whalebone combined 
with hemp and other materials ; scapes of feather spun into fabric ; 
tampico or sisal grass combined with some adhesive substance : 
stfips of whalebone combined with horn or similar substances ; 
horsehair saturated with rubber; and many other materials and 
combinations are claimed as proper substitutes. In ail of thèse 
sottie article of sizing is used, but none of the articles seems to 
hâve met with marked success. Even the Warren patents of 1883 
and 1885, before referred to, failed to win the rnarket for various 
reasons. The bone covered by them was rough and clumsy. It 
was too heayy and brittle. It contrasted to its disadvantage with 
whalebone used in a mânner which called for symmetry, neatness, 
lightness, resiliency, and style. It would naturally be the subject 
of caprices and fault-finding. Thus every slight advance was mag- 
nifiée! into' irnportance. In such a case the step between an indif- 
fèrent réception by the public and a hearty adoption of a device may 
not be distingUishable, but must, in the nature of thihgs, be marked. 
It may hâve scarcely othef tbkens of advance thân the winning of 
populâr favor. In that case the favor would be a potent élément 
in determining the invention. It is somewhat diiïicult to ascertain 
frôm the record just what was the last step in perfecting the product 
of the patent ifl suit, and to distinguish it distinctly from the prior 
art. There seem to hâve been continuai efforts to overcome annoy- 
ing defects. ' Th* characterand manner of applying the sizing, the 
methods of applying beat aàd pressure, find something of similarity 
in the prior art. But wheh àll is said and done, the différence be- 
tween thé stiffener of the patent in suit and thô'se disclosed in the 
prior art is the différence between success ând failure, and I am 
therefore constrained to hbld that the patent discloses invention. 

là the next place, it is Ui^ged by défendants that the patent in suit 
was anticipated in the priai art. I hâve considered this défense 
in connection with the foregoing discussion of invention, and dis- 
posed of it. 
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Much stress is laid in the briefs of défendants upon the alleged 
fact that the invention claimed in the patent in suit had been in prior 
public use more than two years prior to the filing of the application. 
The testimony is conflicting. The patentées are not examined. 
Varions other features of the record would seem to leave the mind 
in dûubt as to just what are the facts. From the correspondence 
introduced, it seems to be certain that complainant and its grantors 
were constantly engaged in perfecting the stifïener. Considering 
the fact that Warren was the first inventor of featherbone, that he 
and his grantors were constantly endeavoring to cure defects in the 
construction, and the rule of law which requires that every reason- 
able doubt as to the prior art should be solved in favor of the pat- 
ent, I hâve no hesitancy in fînding that no such prior use was had in 
this case as would bar complainant from asserting its rights under 
the patent. 

It remains only to consider the question of infringement. The 
two products are substantially the same as above stated. The two 
processes may be compared as follows, viz. : 

Patent in Suit. Défendants' Device. 

(1) The woiind and stitched blade (1) The featherbone blade of Pat- 
passed through sizing of glue and ent 311,021 Is passed through a hot 
other sultable constltuents. glue solution. 

(2) The blade is then passed Into (2) It Is then passed between ton- 
a drying device, and dried as thor- gued and grooved steel or rubber rol- 
oughly as can be done in that way. 1ers to remove surplus sizing. 

(3) It is then passed through a (3) It is then moved backward and 
steam-heated pipe Inclosed within a forward through a steam-heated dry- 
larger steam-heated pipe, and heated Ing box, and thoroughly dried, and 
to such a degree as to soften the then reheated by passing it through 
flbers of the quill. a bath of hot glue. 

(4) When thus heated, It Is passed (4) And then, without regard to its 
out of the pipe, while hot, between température, it Is passed through hot 
cold rollers, made maie and female tongued and grooved rollers. whereby 
(or tongued and grooved), and eom- it is compressed and smoothed. 
pressed and formed into the size and 

shape desired. 

Thus it will be seen that the only apparent difiference between 
the two processes consists in the use of the heated blade and cold 
rollers in the last step by complainant, and the use of hot rollers, 
without regard to the température of the blades, by défendants. 
Is not the use of the hot roller by défendants the équivalent of the 
hot blade and cold roller of complainant? It is the présence of beat 
and the resuit attained by subjecting the blade to pressure that fills 
the interstices, and makes the blade solid and serviceable. The 
mère fact that complainant may claim other results which do not 
foUow from défendants' method cannot serve to deprive it of the 
right to secure to itself the substantial benefits of the patent which 
défendants bave appropriated. 

Défendants' reply brief seems to concède ail but infringement. 
Being satisfied that the record shows infringement, the court fînds 
that the prayer of the bill must bé granted as to ail claims. 

Cornplaiiiant's counsel may prépare a decree in accordance here- 
with. 
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BRADLET v. BCCLES et al. 

(Circuit Court, N. D. New York. December 27, 1904.) 

No. 7,062. 

1. Patents — Suit fob Inihingement — Joindee of Défendants. 

A bill against two défendants for infringement of a patent, whlch al- 
lèges that défendants, "conjolntly contriving" to injure complalnant by 
Infringing bis patent, bave done certain acts of infringement, one by 
seliing and maklng infringing articles at one city, and the otber by uslng 
and vending infringing articles in another city, and tbat they bave on 
hand at tbeir respective places of business large quantitles of tbe infring- 
ing article, whicb they are "conjolntly, severally, and indlvldually" ad- 
vertising, seliing, and ofiCering for sale, is not deinurrable on the ground 
that défendants are improperly joined, tbe acts charged, If done "con- 
jointly" or by agreement, constltuting a joint infringement. 

Demurrer by défendant Ecoles to bill of complaint in equity for in- 
junction to restrain alleged infringement of letters patent for thill 
couplings. 

See 120 Fed. 947; 1^2 Fed. 867, 871. 

Howard P. Denison, for complalnant. 

Wm. A. Megrath (C. H. Duell, of counsel), for défendant Eccles. 

RAY, District Judge. The validity of complainant's letters patent 
bas been adjudicated by this cowrt and the Circuit Court of Appeals, 
Second Circuit. The ground of dernurrer is that Eccles and Saul are 
improperly joined as défendants; that joint infringement is not al- 
leged. , . 

In this action the main question is whether or not the acts com- 
plained of constitute an infringement. This question will not be gone 
into at this time. This court refused to punish the défendant Eccles 
for contempt in making the alleged infringing article, but put complaln- 
ant to his action, because there is doubt whether the making and seliing 
of the article in question constitutes an infringement. The seventh 
subdivision of thp bill of complaint reads as follows : 

"Seventh. And your orator further sbowS unto your honors that the de- 
fendants, Richard Eccles and Charles F. Saul, well knovving the premises aud 
the rightâ secured to your orator as aforesald, but jointly, separately, and sev- 
erally contriving to injure and deprive him of the beneflts and advantages 
whlch might and otherwise would bave accrued unto him after the Issue of 
said letters patent No. 609,928, and prior to the flling of this bill, the said 
Richard Eccles dld, at tbe city of Auburn, N. Y., and wlthln the Northern 
District of New York, manufacture and sell thill c-oupllngs without the 11- 
cense or allowance and against the will of your orator, and In violation of bis 
rights, and in infringement of the aforesald letters patent No. 609,928, un- 
lawfully and wrongfully dld manufacture, use, and sell, and is still uslng 
and vending In the Northern District of New York, and is unlawfully and 
wrongfully manufacturing, uslng, and vending sinee the date of the letters 
patent and prior to the commencement of tlils action, large numbers of thlIl 
couplings embodylng the inventions and Improvements and discoveries of said 
letters patent No. 609,928, whereby the sald défendant bas unlawfully realized 
large profits and your orator bas unjustly sufCered large losses and damages, 
ail of whlch dolngs of tbe said défendant are contrary to good conscience and 
equity ; a!nd the said défendant Charles F. Saul dld at the city of Syracuse 
N. Y., and within the Northern District of New York, use and vend thill 
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coupUngs for vehlcles, and placed the same upon vehicles manufactured, uDed, 
and sold by him, said thlU couplings so used and sold by him being without 
the lieense or allowance and against the wlll of your orator, and in violation 
of hls rights, and in Infringement of the aforesald letters patent No. 609,928, 
unlawfully and wrongfuUy did use and vend, and Is stlU using and vending, 
in the Northern District of New York, and is unlawfully and wrongfully 
using and vending slnce the date of the said letters patent, large numbers of 
thill couplings embodying the inventions and improvements and discoverles of 
the said letters patent No. 009,928, whereby said défendant Charles F. Saul 
unlawfully reallzed large profits and your orator bas unjustly sufCerod large 
losses and damages, ail of which doings of the said défendant are contrary to 
good conscience and equity." 

The ninth subdivision reads as foUows: 

"Ninth. And your orator further shows unto your honors on Information 
and belief that the défendant Richard Ecoles, in theAcity of Auburn, N. Y., 
and the défendant Charles F. Saul, in the city of Syracuse, N. Y., now hâve 
on hand ready for sale at their respective places of business, ail within the 
Northern District of New York, large numbers of thill couplings embodying the 
invention set forth In said letters patent sued upon, and are now eonjointly. 
severally, and Individually advertising, solielting sales, and are offering and 
Gxposing for sale large numbers of thill couplings embodying the inventions, 
discoveries, and improvements of the said letters patent aforesaid, and which 
thill couplings and ail necessary parts thereof the said défendants threaten 
to sell In the cities of Auburn, N. Y., and Syracuse, N. Y., and elsewhere in 
the Northern District of New York, and in violation of your orator's rights 
under said letters patent." 

So far as the défendants are severally and individually making and 
selling or using thill couplings in infringement of complainant's pat- 
ent or rights, it cannot be doubted that the défendants are improperly 
joined. Blake v. Greenwood Cemetery (C. C.) 16 Fed. 676; Colgate 
V. Western Elec. Co. (C. C.) 28 Fed. 147 ; Diamond Match Co. v. 
Ohio Match Co. (C. C.) 80 Fed. 117 ; Consolidated C. H. Co. v. Amer- 
ican Elec. H. Co. (C. C.) 82 Fed. 993-998. Does the bill allège a joint 
making and selling, or a joint using, or a joint making and using, of 
the alleged infringing article or device by the défendants? The bill 
says that they hâve on hand at their respective places of business, to 
wit, said Eccles at Auburn, N. Y., and said Saul at Syracuse, N. Y., 
large numbers of the infringing thill couplings, "and are now eon- 
jointly, severally, and individually advertising, soliciting sales, and arc 
ofïering and exposing for sale large numbers * * *, and which 
thill couplings and necessary parts thereof the said défendants threaten 
to sell in the cities of Auburn, N. Y., and Syracuse, N. Y., and else- 
where in the Northern District of New York," etc. The substance of 
the seventh subdivision is that Eccles and Saul, eonjointly contriving 
to injure the complainant by infringing his patent, hâve done certain 
acts, viz., Eccles at Auburn, N. Y., has done certain acts, and Saul at 
Syracuse, N. Y., has done certain like acts, to wit, the using, selling, 
and vending of infringing thill couplings. The one défendant, it is 
alleged, résides and has his place of business at Auburn, N. Y., the 
other at Syracuse, N. Y. "Conjointly" means that the défendants are 
acting together, the one with the knowledge and consent and aid of the 
other, and pursuant to an agreement or understanding. If, pursuant 
to such an agreement, one makes and the other sells, the infringement 
is a joint infringement. If there is no such agreement, then, if one 
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makes and the other sèlls, the trespasses or wrongs are several and 
distinct; the défendants ate not joint infrjngers, and they are net 
properly joined. It would seem that some action might be taken that 
would compel the complainant to disclose whether he relies on joint 
infringement pursuant to an agreement or understanding, or on inde- 
pendent àcts committed by each in the absence of such an agreement or 
understanding. 

The demurrer is overruled, with costs, but défendant may answer on 
payment of such costs. 



NATIONAL WAISTBAND CO. v. MONHEIT et al. 

(Circuit Court, S. D. New York, November 19, 1904.) 

1. Patent?— Infeingement—Waistbands. 

The Katz patent. No. 562,616, for a walstband for boys' trousers, dis- 
closes a patentable Invention of utility, which was not antlcipated, nor 
renderèfl vold by prlor publie use ; also held infringed by a structure in 
whlch the change from the patented article was merely colorable. 

In Equity. 

This Is a suit for an injunction and an accountlng. The complainant al- 
lèges that the défendants hâve infringed both clalms of letters patent No. 
562,616, dated June 23, 1896, and issued to Sam Katz, for a walstband for 
boys' trousers. The patent vi^as asslgned to the complainant, a domestic cor- 
poration, and such asslgnment includes the right to damages accrulng before 
suéh asslgnment, if any. It is asserted that the défendant Sehellnsky manu- 
factures the Infringing walstbands, and sells them to the défendants Monhelt 
& Roblnson, who complète the Infringing structure by attachlng the same to 
trousers. The défendants, in their answer and on the trial, clalm noninfringe- 
ment, want of Invention, that the devlce shown and described in the patent In 
suit Is not the invention of the patentée Katz, aggregatlon, and prlor publie 
use. 

Briesen & Knauth (Henry M. Turk, of counsel), for complainant. 
William R. Davis, for défendants. 

RAY, District Judge (after stating the facts as above). The claims 
of the complainant's patent read as follows : 

"(1) The combinatlon with a folded U-shaped strip of fabric and loops of 
elastie cord with thèir ends secured thereln by sewing, of a waistband-strip of 
longitudlnally-folded fabric having buttonholes and also having eyelets 
throngh whlch pass the loops of elastie cord formlng yleldlng buttonholes, 
the two strips belng sewed together near their lower edges, substantially as 
set forth. 

"(2) The combinatlon with a folded U-shaped strip of fabric and loops of 
elastie cord with their ends secured thereln by sewmg, of the longltudinally- 
fo|ded fabric formlng a walstband and having buttonholes and also eyelets 
In the fabric below the buttonholes through whlch eyelets sald loops of elastio 
cord pass, the two strips being sewed together near their lower edges, sub- 
stantially as set forth." 

The proof shows that the manufacture of waistbands of the descrip- 
tion described in the complainant's patent, claims and spécifications 
thereof, is an industry by itself, and such waistbands are sold by the 
manufacturers to the makers of boys' knee pants, who attach them to 
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the inside of the waist of the pants, so as to provide a convenient method 
for attachment to the wearer's shirt waist. 

The construction consists of a longitudinally folded strip of fabric 
forming the body of the band having between its folds a U-shaped pièce 
of fabric, between the sides of which are secured the ends of the elastic 
loop. The free end of the loop passes out through an eyelet formed 
in the body of the band, and the opposite ends of the elastic cord are 
secured to the U-shaped strip on the side of the fabric opposite the loops. 
An undulating Une of stitches joins the sides of the waistband as to 
assist in keeping the U-shaped strip in place. The elastic loop is se- 
cured within the U-shaped strip by sewing, and the U-shaped strip 
and the body of the band are attached together near their lower end by 
a line of stitches. This last-mentioned line of stitches is made by the 
maker of the pants when the waistband is stitched to the trousers. 
The waistbands hâve buttonholes to attach them to the shirt waist, and 
the drawings of the patent show such buttonholes situated directly 
above the eyelets and loops above mentioned. Claim 2 of the patent 
is limited to this arrangement of buttonholes above the eyelets, and this 
arrangement is the one employed by the défendants. The office of the 
elastic loOp is to give a yielding structure at the point where the great- 
est strain comes at the back of the wearer of the trousers, and prevents 
the tearing out of the buttonholes or of the button when the wearer 
bends over. The folded U-shaped strip serves to form a reliable and a 
secure connection of the loop with the waistband, and also aids in pro- 
tecting the loop from perspiration, thereby prolonging the usefulness of 
the loop. Further, it enables the strain upon the waistband where the 
loop is attached to be distributed over a considérable area of the waist- 
band, so that such strain is not concentrated at one point. If this 
U-shaped pièce were not used, the waistband would be much more liable 
to rupture. This use of the U-shaped pièce makes it possible and prac- 
ticable to use a lighter and a cheaper material in the manufacture of the 
waistband without the sacrifice of security, and also facilitâtes the 
manufacture of the waistband. 

If buttonholes alone were used, the buttons would come off or tear 
out. If elastic loops alone were used, they would quickly be stretched 
out of shape, torn, or broken. Therefore the claims require button- 
holes, eyelets, elastic loops, and U-shaped strips, and thèse elastic loops 
are protected by at least two thicknesses of fabric. The évidence shows 
that this structure is strong, sightly, well adapted to the purposes sought 
to be attained, and that it has become popular. It overcomes certain 
defects in prior structures which arose from certain defects in construc- 
tion, which were of such moment that the structures would not hold to- 
gether. 

It may be that each élément of the complainant's patent, standing by 
itself, is old, but the combination is new, and has produced new and 
useful results — results sought to be attained by others, but they bave 
not been attained before. This invention has gone into quite extensive 
use. 

I am constrained to hold, after a careful examination of the évidence, 
and do hold, that the structure referred to and fully described in the 
patent in suit, and alleged to be infringed, shows a patentable invention, 
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and is entitled to protection. I also find and hold that Sam Katz, the 
patentée nan;ed in such patent, No. §62,616, dated June 33, 1896, for 
a waistband f or trôusers, was the inventor, and that such described in- 
vention is tne invention of the patentée, Katz. There is no want of in- 
vention, and no prior public use has been shown. 

The défendants make the same structure described in the Katz pat- 
ent, but they eut the U-shaped strip into separate pièces, instead of 
making it in one continyous pièce, as is described in the patent ; and the 
défendants claim that, undèr the reading of the daims of the patent in 
suit, the complainant is so limited to a single U-shaped strip of fabric, 
with loops of elastic cord, with their ends secured therein by sewing, 
fastened to a waistband strip, etc., they are at liberty to make the pré- 
cise structure described in complainant's patent, provided this U-shaped 
strip is made or eut into separate pièces before being sewed or attached 
to the waistband of the boys' trôusers. With this contention this court 
cannot agrée. The effective part of the U-shaped strip is where it 
takes hold of and secures the loop. Between the loop-holding parts 
this U-shaped strip has no substantial function that would be affected 
by cutting such strip. See Standard Caster Co. v. Caster Socket Co., 
113 Fed. 162-168, 51 C. C. A. 109 ; Bundy Mfg. Co. v. Détroit Time 
Register Co., 36 C. C. A. 375, 94 Fed. 624. The change that is made by 
the défendant in this U-shaped strip is merely colorable. It neither 
omits an élément of complainant's patent, nor adds a new élément. 
The structure Or completed garment is not improved. It is substan- 
tially the same. In efïect, it is a cutting of this U-shaped strip into 
pièces, andthen a sewing of such pièces together again, which is ac- 
complished when the strip is attached to the completed garment. It 
then becomes, in efïect, one continuons, U-shaped strip. 

This court has carefuUy examined the Spitz patent. No. 446,270, 
dated FebrUary 10, 1891, and the Terry patent. No. 464,402, dated De- 
cember 1, 1891, and ail the other patents put in évidence by the défend- 
ant, but is far from satisfied that anticipation or prior public use has 
been made out. 

It may be well to remark that the court does not give full faith and 
crédit to the testimony of the witnesses Spitz, Green, Enright, and Bar- 
rett. It is suflficient to say that the court has carefully examined the 
évidence in the case, the briefs of the respective counseî, and the cases 
cited, and is satisfied that the défenses alleged are not sustained. 

The patent of the complainant is for a device of proven usefulness 
in a limited field ; anticipation, in view of the prior art, is not shown ; 
and the claims of the patent are limited to the structure invented by the 
applicant. Both novelty and utility are shown to exist in the com- 
plainant's device or invention. There is no question but that défendants' 
structure infringes, and the complainant is therefore entitled to the 
usual decree for an injunction and an accounting. 
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TARBENFABEIKEN OF ELBERFELD CO. v. HARRIMAN. 

(Circuit Court, D. Massachusetts. November 17, 1904) 

No. 1.842. 

1. Patents— Infbingement—Phenacetin. 

The Hinsberg patent, No. 400,086, for a new pharmaecutical product, 
called "phenacetin," held, valid and infrlnged, and an injunction grant- 
ed, and an accounting ordered by défendant, who, although a retail 
druggist, shown to bave sold only a small quantity of the infringing 
drug, was selling an adulterated article, whlch might be very delete- 
rious to the public health. 

In Equity. 

Anthony Gref, Livingston Gifford, and William Oldin, for complain- 
ant. 

Parsons & Bowen, for défendant. 

HALE, District Judge. This suit in equity is brought for infringe- 
ment of patent No. 400,086, issued March 26, 1889, on an invention of 
Oscar Hinsberg, of Barmen, Germany, and assigned, after several 
mesne assignments, to the complainant. The invention covered by the 
patent is a pharmaecutical product known as "phenacetin." The spéci- 
fication contains a description of the new pharmaecutical product, and 
of the inventor's process of production. The opening of the spécifica- 
tion is as f ollows : 

"My invention relates to the production of a new pharmaceutical product, 
a new anti-pyretic and anti-neuralglc, obtained by reducing nltro-phenotol, 
:ind melting the phenetldin-chlorhydrate thus formed with dried sodium 
acétate and acetic acld." 

The single claim of the patent is as follows : 

"The product herein described, which has the following eharacteristlcs : 
It crystallizes in vvhite leaves, melting at 135° centigrade; not colorlng on 
addition of acids or albalies ; is little soluble in cold water, more so In hot 
water ; easy soluble in alcohol, ether, chloroform, or benzole ; Is without 
taste; and has the gênerai composition C10H13O2N." 

The patent has been sustained by the United States Circuit Court 
of Appeals in the Third Circuit. Maurer v. Dickerson, 113 Fed. 870, 
51 C. C. A. 494. The Suprême Court of the United States afterwards 
denied an application for certiorari. 186 U. S. 481, 32 Sup. Ct. 941, 46 
L. Ed. 1266. The patent has been before the courts in other cases. Its 
validity and the infringement hâve not been denied by any testimony of- 
fered by the défendant, although the answer makes a gênerai déniai of 
ail mat'ters alleged in the bill. Full testimony has been taken by the 
complainant to sustain the bill, but no évidence has been ofifered by the 
défendant, and at the hearing before the court no argument of counsel 
was submitted in behalf of the défendant. 

The infringement to which the attention of the court is called in 
the record is by the défendant, a retail druggist, who appears by the 
testimony to hâve sold an infringing product called "phenacetin," and 
described in the claim of the patent to which we hâve referred. It ap- 
pears from the testimony further that the défendant sold the phenacetin 
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adulterated wîth acetanilid and carbohydrate. It further appears that 
the offendiîig drug has been generally purchased by retail druggists 
from itinérant peddlers, who hâve imported the drug in small quantities, 
in many instances in counterfeit and adulterated packages. The évi- 
dence in the record before us tends to show that acetanihd is a drug 
which must be treated with great caution. A chemist of high réputa- 
tion testifies : 

"The àuthorities with wMch I am thproughly famlliar agrée that acetanilid 
is a very active heart depresser, and a drug which should be used with the 
utmost caution, By this I mean that it is a drug which physieians do net 
prescribe éxeept in cases whére they are quite certain there is no heart af- 
fection. Physieians freely prescribe phenacetln where, because of some 
known heart trouble, the use of acetanilid is contra-indicated. By the sub- 
stitution I hâve mentioned, the druggist furnlshes to the patient precisely 
what the phyâieian intended not to glve him. There are cases on record 
where a comparatively small dose of acetanilid produces cyanosis and denth, 
iind, inasmuch as the usual dose of phenacetln Is about eight grains, the sub- 
stitution of the acetanilid mixture is quite likely to resuit seriously wherever 
the patlent's heart is affected." 

The défendant is a retail druggist, and has not been guilty of long- 
continued or extensive infringement. The relief of a court in equity, 
however, is properly invoked from the fact proven in the record that 
défendant has t^en guilty of some infringement, and that he is using 
a drug which may be very detrimental to the public health. And so 
we are of the opinion that the case does not come within the class of 
cases where, on account of the triviality of the infringement, courts hâve 
sometimes refused an accounting, although they hâve granted an injunc- 
tion. 

Many of the matters to which the attention of the court has been 
called by learned counsel in argument and in their brief are matters 
which cannot receive the attention of the court until after an accounting 
before a master. 

Decree for the complainant for an injunction and for an accounting, 
with costs. 



STADLBE et al. v. MISSOURI RIVER POWER 00. 

(Circuit Court, D. Montana. November 21, 1904.) 

No. 674. 

CoNTEACTS—CoNSTBUCTioK— Instruments Executed at Saiie Time. 

Différent instruments executed between the same parties on or about 
the same date, relating to the same subject-matter, are to be construed 
together as a single contract, and as considérations one for the other. 

. Easement— Construction or Géant— INCIDENTAL Rights. 

Défendant owned and maintained a dam on the Missouri river for the 
generatlng of electrlcal power, and plaintifCs owned land above it. As 
the resuit of negotiations between the parties following condemnation 
proceedings, défendant purchased and took a conveyance from plaintiffs 
of some 600 acres of land, and also at the same time made a lease of 
such land to plaintiffs for a term of 20 years at an annual rental of $1, 
reserving the rlght to flood the land at any time ; the lease to terminate, 
should the dam be washed away. The lease also contalned a provision 

H 1. See Contracts, vol. 11, Cent. Dig. § 746. 
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that plalntlfls, on behalf of themselves, thelr helrs, etc., "hereby agrée to 
permit and reeognlze the right of sald fi/st party to flood said premlses 
by the waters of the Missouri River as they may be raised by the dam 
belonglng to the said flrst party * • • as the said dam now exists 
or as the same may be hereafter raised or lowered, without daim for 
damage." Held, that In view of the entire transaction, the évident pur- 
pose of whieh on the part of défendant vfas to acquire the right to raise 
its dam without liability for damages, such covenant must be construed 
as a grant of such right, and as a release of any claim for damages re- 
sulting from its exercise to other lands owned by plaintlffs in the vicinlty, 
■which would incidentally be flooded by the flooding of those described. 

In Equity. Suit for injunction. 

The complainants brought this action agalnst the défendant corporation, 
which is a citizen and a résident of the state of New Jersey, praying for an 
injunction to restrain the défendant from keeping or maintainlng a dam across 
the Missouri river at any greater height than it was on August 1, 1902, or 
from erecting or maintainlng any structures or works whereby the waters of 
the Missouri river are raised or kept back or prevented from flowing over the 
uppermost surface of the defendant's dam, as the same existed on August 1, 
1902, and for gênerai relief. Complainants allège that prier to the year 1002 
the défendant company constructed a dam of masonry across the Missouri 
river at Canyon Ferry, Mont. — the dam being of the height of about 32 feet 
— by means of which dam, and the water stored above the same, the défend- 
ant generated electrical power, which it transmitted and sold in and about 
the cities of Helena and Butte, in Montana ; that the défendant corporation 
was organized for the purpose, among others, of constructlng sald dam to 
carry on the business of generating and selling electrical power, and that it 
lias been engagea in such business for more than three years prier to the 
date of the institution of the suit, to wit, April 14, 1903, and that it was still 
engaged in such business; that complainants, since January, 1899, hâve been 
owners of certain lands in Broadwater county. Mont, bordering on and ad- 
jacent to the Missouri river, above the place where the defendant's dam was 
constructed and malntained, a more partlcular description of said lands 
being as f oUows : Lot 12 in section 6 ; lot 9 in section 6 ; lot 14 in section 5 ; 
the N. % of the N. W. 14 of section 8 ; lots 3 and 4 in section 8 ; lot 11 In sec- 
tion 6 ; and lots 1, 10, and 11 in section 8 — ail in township 9 N., of range 1 
E., comprising In ail 289.49 acres. Complainants further allège that they 
hâve been copartners as cattlemen, and that the lands mentioned hâve 
been used by them in connection with their cattle business, and that said 
lands are very well adapted for feeding, grazing, and attendlng to cattle, and 
that they cultivated large portions of the lands in hay, and had built thereon 
a dwelling house, sheds, stables, and other buildings in which to feed and 
keep varions classes of stock ; that the lands had llvlng sprlngs of fresh 
water upon them, and that thèse sprlngs remained open at ail seasons of the 
year, and were accessible to the cattle; and that on the lands there was an 
extenslve growth of willows, which furnished shelter to which the cattle re- 
sorted durîng storms. It Is also alleged that at divers tlmes since August 1, 
1902, the défendant corporation has raised and caused to be raised its sald 
dam across the Missouri river by means of works constructed on top of its 
said dam as it has theretofore existed, ail of which was done without notice 
to complainants ; that in conséquence of the construction of said works by 
the défendant since August 1, 1902, the waters of the Missouri river bave been 
backed up so that they bave flooded and submerged the lands of the complain- 
ants as described, and obliterated the sprlngs referred to, rendered unavail- 
able the shelter of the willows, and the sheds, stables, granary, and corrals, 
and rendered ail of the lands hereinbefore described, so submerged, valueless 
while they so remained submerged. Complainants aver further that défend- 
ant intends to continue to maintain its dam at the présent height, with a 
superstructure, and that it Intends to replace the structures now erected on 
its masonry dam, which are of a temporary character, with more permanent 
works, by means of which the said dam will be permanently raised to a height 
at least 10 feet above that which it was prier to August 1, 1902. Complain- 
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ants further allège that the lands are so sltuated that If the sald dam Is 
ralsed to 11317 belght greater than It was prlor to August 1, .1902, more or 
less oÇ tbe sald lands wlll be submergea by the waters of the Missouri river, 
and that the défendant threatens to continue to perpetrate the wrongs com- 
plained of, and to continue to flood the lands as described, thereby inflicting 
great and Irréparable injury to the said lands. 

The défendant corporation admits the construction of a dam prior to Au- 
gust 1, 1902, to a height of about 32 feet ; admits that It stored the waters, and 
bas gênera tedelectrlcal power, which it transmitted for sale in and about tbe 
cities of Butte and Helena; admits the alleged ownership of lands by the 
complalnants, except that it dénies that complalnants own lot 11, section 7, 
mentioned in complainants' bill ; admits the use of lands by the complalnants, 
and the érection by complalnants of a dwelling bouse, sheds, stables, and other 
building^ upon the lands, but dénies the existence of numerous living springs 
of fresh water upon the lands, from which the cattle drink, and allèges that 
any springs which may be upon the property are inaccessible during tbe win- 
ter. The corporation admits that at divers times since August 1, 1902, it bas 
raised and cause to be ralsed its sald dam across the Missouri river, but dé- 
nies that it was done without notice to complainants ; dénies that, in consé- 
quence of the construction of the sald works, since August 1, 1902, the waters 
of the Missouri river havè been backed up so as to flood and submerge ail 
or nearly àllof the lands of the said Complainants, or obliterate the springs, 
or render unavallable for shelter any willow trees, or sheds or other buildings 
mentioned in the complainants' bill, or rendered any of the lands valueless by 
reason thereçf. Défendant tben admits that It Intends to continue to main- 
tain its d9.n1 at Its présent height, with a superstructure erected as it existed 
prior to the Ist day of August, 1902, but dénies it intends to replace the struc- 
tures now located on its masonry dam with works of masonry or permanent 
Works, by means of which sald dam shall be permanently raised to a height 
of 10 feet above that which it was prior to August 1, 1902; dénies that com- 
plainants' l^ds are so situated that if the said dam is ralsed to any height 
greater than that which it had prior to August 1, 1902, more or less of the 
said lands wlll be submerged; and dénies that It threatens to continue to 
perpetrate any wrong, or, except as hereinafter stated, to flood at ail any of 
the lands belbnging to the complalnants ; and allèges that it never lias flooded 
.■md will not flood any of the said lands, except as it bas acqulred the right 
to floOd thé same. Défendant then avers that, at the time of the alleged 
trespass and wrongs complained of, it was, and is now, the successor in In- 
terest of the Helena Water & Electric Power Company, a Montana corporation, 
and, as such successor, is entltled to bave, possess, and enjoy, and is the 
owner of, ail the rlghts, privilèges, easements, property, and servitudes of the 
said Helena Water & Electric Power Company in the state of Montana. It 
is alleged that the sald Helena Water & Electric Power Company was duly 
authorized to construct a dam across the Missouri river in Montana for the 
purpose of producing and generatlng power for minlng, mechanical, and other 
usef ul and bénéficiai purposes, ; and had at sald dates bullt and constructed a 
dam therefor, and was entltled to possess, hold, and enjoy ail real esta te nec- 
essary and convenient in connection therewith, and to sell and convey the 
same, Including apd embraclng the rights, property easements, and servitudes 
hereinafter set forth ; that the sald Helena Water & Electric Power Com- 
pany, having in contemplation the raising and extending its said dam, and for 
the purpose of securing the rlght so to do, made and entered Info a certain 
trlpartlte agreement with the said complainants, copies of which are annexed 
to and made part of the defendant's answer ; and that the exhibits constitut- 
ing said trlpartlte agreement comprise a part of one and the same transaction, 
and, as a whole, constitute a contract and agreement of the parties conceming 
the alleged damage, trespass, and wrongs complained of ; and that, when the 
contract and agreement referred to were made, the défendant allèges that the 
complainants wére the owners and possessors of the premises thereln de- 
scribed, and were at that time owners of and possessors of other property 
described in their complalnt, with full power to croate rights, easements, and 
servitudes therein. The défendant avers that in considération of the sum' of 
$22,487.55 paid, to the complainants by the said Helena Water & Electric 
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Power Company, and as the chlef and only objects thereof , It was stipulated 
and agreed by the said tripartlte agreement that the défendant should hâve 
and secure the right to ralse said dam to a sufflcient height to flood and sub- 
merge the lands therein described, and that, as Incident and necessary to the 
enjoyment of said grant to the estent aforesaid, there Is involved the alleged 
trespass and damage complalned of ; that, in considération of the said sum 
of $22,487.55 so pald for the right of ralsing said dam and baeking up said 
water, said complainants by said tripartite agreement released and dischar- 
ged the said Helena Water & Electric Power Company, its successors and 
assigns, from any and ail damages complainants luight sustain on account 
thereof; that said dam bas not been raised to the height so contemplated, 
nor bave said lands been submerged, except as the right to do so was acquired 
according to said contract and agreement ; that défendant bas never yet raised 
the waters of its dam to a height to flood ail of the premises mentloned in said 
tripartite agreement; that, incidental to the rights and grant aforesaid, and 
so contemplated as aforesaid, the alleged trespass and damages necessarily 
arise; and that the claim now made by complainants would entirely defeat 
and destroy the said grant, and the benefit thereof, notwithstanding the va- 
uable and large considération pald therefor. 

For further answer the défendant allèges that the Helena Water & Electric 
Power Company was authorlzed by its charter to purchase, hold, develop, 
improve, use, sell, and convey water power and sites therefor ; to construct 
dams and réservoirs and to use the waters, as well as to sell them for public 
and private use ; to sell water and water power ; to use the same for me- 
chanical and other useful purposes, including electrical power, and to estab- 
lish telegraph and téléphone Unes, and to use sueh power in connection there- 
with ; and also to use such electric power directly, as well as for the purpose 
of transmitting and conveying and using and selling the same for use in 
mines, smelters, concentrators, and other useful purposes ; that the said Hel- 
ena Water & Electric Power Company instituted a suit in the district court 
of the First Judicial District of the state of Montana, in and for the county 
of Lewis and Clarke, in December, 1897, against several parties, Including 
thèse complainants, to bave said court détermine and ascertain the interests 
of the several parties in said lands and premises sought to be condemned by 
said Helena Water & Ellectric Power Company in said action, and asking that 
the use for which said plaintiffs In said action sought to appropriate the 
premises might be determined to be a public use under the laws of the state 
of Montana, and that the said premises were necessary and required for said 
public use, and prayed the appointment of three persons as commlssioners to 
détermine and ascertain the amount to be paid by the plaintiffs in said action 
to each of the défendants in said action as damages of their premises by the 
plaintiff; that, when commlssioners reported, an order might be made that 
the said Helena Water & Electric Power Company, upon paylng Into court the 
damage as ascertained and determined by the said commlssioners, should be 
allowed to enter into the possession of the premises in its said complaint de- 
scribed, and to use and possess the same durlng the pendency and until the 
final conclusion of the proceedlngs ; that thereafter. on December 26, 1897, 
ail of the parties In said action having appeared, and It appearlng to the court 
that the matters and facts set forth In the complaint were true, the court 
ordered and determined that the use for which the said Helena Water & 
Electric Power Company sought to appropriate said premises was a public 
use, under the laws of the state, and appointed commlssioners to examine the 
lands sought to be condemned, and ascertain and détermine the amount to 
be pald by the plaintiff therein to each of the défendants, respeetively, as 
damages ; that thereafter, on January 3, 1898, the commlssioners entered 
upon the discharge of their dutles and reported to the court that they heard 
testlmony and examined the property, and found the value of the lands of 
thèse complainants to be the sum of $8,346.i50 ; that Stadler and Kaufman 
appealed from the award relatlng to the property of Stadler and his wife and 
Kaufman, and that thereafter, on .Tune 18, 1898, the appeal came on to be 
heard before the judge of the District Court of the First Judicial District of 
the state of Montana, and a jury of 12, and that, upon the trial of the appeal 
from the commlssioners' report, it was an issue to détermine the damage that 
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would be occasloned to said Stadler and wife and Kaufman by reason of the 
construction, érection, and maintenance of said dam by the said Helena Water 
& lEUeetrlC Power Company and Its successors in interest, and the damage that 
woiild be occasloned to said premises and the improvements thereonj as de- 
serlbed in the complaint of the Helena Water & Electric Power Company, as 
belonging to the said Stadler and bis wlfe and Kaufman, and particitlarly 
described as follows, to wit: The east ha If of the southwest quarter, the 
south half of the southeast quarter, and the northwest quarter of the south- 
east quarter, and lots 10, 11, and 13 of section 31, township 10 north, range 1 
east; also lots No. 4 of section 32, township 10 north, range 1 east and lots 
3, 4, and 19 of section 6, township 9 north, range 1 east; that the property 
just above described and so sought to be secured constltuted only a portion 
of a larger parce! of land then belonging to complainants herein, the remaln- 
der of said parcel being described as follows, and belonging to complainants : 
Lots 4, 5, 0, and 7 of the southeast quarter of the northeast quarter of section 

5, township 10 north, range 1 east ; also lots 5, 7, 8, 9, 10, 11, and 12 of section 

6, township 10 north, range 1 east ; also the northeast quarter of section 7, 
township 10 north, range 1 east ; also the southeast quarter of the southwest 
quarter and lot 13 in section 6, township 10 north, range 1 east ; and it is 
alleged that it became and was an issue in said cause upon the trial of the 
appeal from the commlssioners' report to détermine the damage which would 
accrue to the said last described land and the Improvements thereon by rea- 
son of its severance from the portion so sought to be condemned, and by rea- 
son of the Construction and maintenance of the said dam by said Helena 
Water & Electric Power Company and its successors. Défendant allèges that 
Included in the issues trled on the appeal was the question of damage, by 
reason of the construction and maintenance of a dam, to the land, and the 
business and the uses of the lands for stock growing, and as to the amount 
of damage that would resuit to the complainants by reason of the backing up 
of the waters of the Missouri river occasloned by the construction and main- 
tenance of the dam by reason of the ownershlp of said lands, and the im- 
provements thereon, described in the complaint of the Helena Water & Elec- 
tric Power Company, and sought to be condemned, by reason of the adapta- 
blllty of said lands and Improvements to the purposes of stock raising, and 
by reason of the damage occasloned to said lands and to said complainants, 
and by reason of the oblitération, destruction, and avallability to certain 
springs mentioned in complainants' complaint, and on account of the flowage 
of water upon said lands. It is alleged that thereafter, on June 27, 1898, the 
jury in the appeal case made spécial findings, and on Junè 29th the court en- 
tered Judgment to the efCect that the Helena Water & Electric Power Com- 
pany should pay to the complainants herein the sum of $8,309.10, with Inter- 
est, and that upon said payment plalntlfC and its successors should hâve the 
right to construct and malntaln the Improvements, and to take, use, and ap- 
propriate the property hereinabove described for the uses and purposes for 
which the land has been condemned. It is alleged that thereafter the money 
was pald to the complainants herein, and that the judgment Is In full force 
and efîect now, as between the parties hereto, and that the défendant Is the 
successof in Interest of the said Helena Water & Electric Power Company In 
respect to the matters and things adjudicated In said action, and that they are 
the same matters and issues Involved In this suit between the complainants 
and the défendant It is then alleged that on the 17th of January, 1899, the 
said Kaufman and Stadler and wife, for a valuable considération, exeeuted 
and delivered to the Helena Water & Electric Power Company thelr certain 
deed of release, which is made a part of the défendants answer, and that In 
said deed of release certain land Is described as "also the land on the island 
In the Missouri River, near said above-mentloned property," whieh said land, 
as thus described, défendant allèges, embraces the Identleal land described In 
complainants* complaint as lot 14 In section 5 north, half of northwest quarter 
of section 8; lot 8 In section 8, and lot 4 In section 8, ail In township 9 north, 
range 1 B. Défendant then avers that It has not raised or caused to be raised 
the waters of the Missouri river by its dam, or at ail, to such helght as to 
flood ail of the premises mentioned In said deed of release, and will not do so. 
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Exhibits A, B, and C are as follows : 

Bxhlblt A. 

"Thls Indenture, Made this seventeenth day of January, A. D. one thousand 
eight hundred and ninety-nine, between Louis Stadler, and Mary Stadler, bis 
wlfe, and Louis Kaufmân of tlie City of Helena, County of Lewis and Clarke, 
State of Montana, parties of the flrst part, and Helena Water and Electric 
Power Company, a corporation, organized under the laws of the State of 
Montana, the party of the second part, Witnesseth ; That the said parties of 
the flrst part for and in considération of the sum of Twenty-two thousand 
four hundred and eighty-seven and "s/m. Dollars ($22,487.55) lawful money 
of the United States of America to them in hand paid by the said party of 
the second part, the recelpt whereof is hereby acknowledged, do by thèse 
présents, grant, bargain, sell, convey, warrant and confirm unto the said party 
of the second part, and to its successors and assigns, forever, the hereinafter 
described real estatè, situated in the County of Lewis and Clarke, and State 
of Montana, to wit : The East one-half of the Southwest Quarter (E. V. of S. 
W. Vi), South half of the Southeast quarter (S. 1/2 of S. E. %), Northwest 
quarter of the Southeast Quarter (N. W. Vi of S. E. Vi), and lots numbered 
ten (10), eleven (11) and thirteen (13), ail in section thirty-one (31), Township 
ten (10) North, of Range one (1) East. Also lots numbered three (3), four (4) 
and nineteen (19), in Section six (6), Township nine (9) North of Range one 
(1) East. Also lot numbered four (4) in Section Thirty-two (32), Township 
ten (10) North, of Range one (1) East; and lots numbered four (4), flve (5), 
six (6) and seven (7), and the southwest quarter of the northwest quarter 
(S. W. % of N. W. 14) In Section flve (5), Township nine North of Range one 
(1) East. Also Lots numbered flve (5), seven (7), eight (8) and ten (10), In 
Section Six (6), Township nine (9) North of Range one (1) East of the prin- 
cipal Meridian of Montana, in ail amounting to (637.42) six hundred thirty- 
seven and ^^/j^^ acres. Together with ail and singular the hereinbefore de- 
scribed promises, together wIth ail the tenements, heredltaroents and appur- 
tenances thereunto belonging or In any wise appertaining, and the reversion 
and reversions, remainder and remainders, rents, issues, and profits thereof ; 
and also the estate, right, title, Interest, right of dower and right of home- 
stead, possession, claim and demand whatsoever, as well in law as in equlty, 
of the said parties of the flrst part, of, in or to the said premises, and every 
part and parcel thereof, wIth the appurtenances thereto belonging. To bave 
and to hold ail and singular the above mentloned and described premises unto 
the said party of the second part, and to its successors and assigns forever. 
Xnd the said parties of the flrst part, and their heirs do hereby covenant that 
they w^ill forever warrant, and défend ail right, title and interest in and to 
the said promises and the quiet and peaceaiîle possession thereof, unto the 
said party of the second part, its successors and assigns, agalnst the acts 
and deeds of the said parties of the flrst part and ail and every person or 
persons whomsoever, lawfuUy clalming or to daim the same. 

"In Witness whereof the said parties of the flrst part hâve hereunto set their 
hands and seals the day and year flrst hereinabove wrltten. 

"Louis Stadler. [Seal.] 

"Mary Stadler. [Seal.] 

"Louis Kaufman. [Seal.] 

"Slgned, sealed and delivered in the présence of Thos. 0. Bach, witness for 
ail. 

"[United States Revenue Stamps.]" 

Exhibit B. 

"This indenture, made the seventeenth day of January, 1899, between the 
Helena Water and Electric Power Company, a corporation, by O. W. Whltley, 
its gênerai manager thereto duly authorized, party of the flrst part, and Louis 
Stadler and Louis Kaufman of Lewis and Clarke County, Montana, parties 
of the second part, witnesseth : 

"That in considération of the rents hereinafter reserved and the covenants 
hereinafter contalned on the part of the said Louis Stadler and Louis Kauf- 
man, their executors, administrators and assigns, to be observed and per- 
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formed, the sald Helena Water and Electric Power Company does hereby let 
and rent unto the sald parties of the second part for the term of twenty 
years, except as hereinaf ter stated and limited, the following deseribed 
premlses : The east one-half of the Southwest Quarter (E. V2 of S. W. Vi), 
South half of the Southeast Quarter (S. V2 of S. E. %), Northwest Quarter 
of the Southeast Quarter (N. W. Vi of the S. B. %), and lots numbered ten (10), 
eleven (11), and thlrteen (13), ail In Section Thirty-one (31), Township ten 
(10) North, of Range one (1) East ; also lots numbered three (3), four (4) and 
nineteen,(19) in Section six (6), Township nine (9) North of Range one (1) 
east Also lots numbered four (4) in section thirty-two (32), Township ten 
(10), North of Range one (1) east; and lots numbered four (4), flve (5), six (6) 
and seven (7), and the southwest quarter of the northwest quarter (S. W. % 
of N. W. %) in section five (5), Township nine (9) North, of Range one (1) 
East ; also lots numbered flve (5), seven (7), eight (8) and ten (10) in section 
six (6), township nine (9) North of Range one (1) East of the Principal Me- 
ridlan of Montana ; also such other land as the party of the flrst part now 
owns on the island in the Missouri River near the above-mentioned property, 
reserving, however, to the said party of the flrst part, its successors and as- 
signa, the right at ail times hereinafter to flood any or ail of the Bald prem- 
ises by the waters of the Missouri River as the same may be raised by the 
dam belonglng to the said flrst party, at Canyon Ferry, Lewis and Clarke 
County, Montana, as the same now is or the same may be hereafter raised or 
lowered, and this lease is given subject to this right. 

"In considération whereof the said parties of the second part agrée to pay 
unto the said flrst party, the yearly rent of one dollar for the use of said 
premlses, payable on the 17th day of January, 1900, and every year thereaf ter 
during the eontlnuance of this lease. The said second parties for themselves, 
and each of themselves, thelr and each of their helrs, executors and assigna. 
do hereby agrée to permît and recognize the right of said flrst party to flood 
said promises by the waters of the Missouri River as they may be raised by 
the dam belonglng to the said flrst party at said Canyon Ferry, Montana, as 
the sald dam now exists or as the same may be hereafter raised or lowered, 
without claim for damage. It Is hereby mutually agreed and understood that 
if at any time hereafter the dam of the said party of the flrst part at said 
Canyon Ferry as It now exists or as it may hereafter be altered or changed 
shall be washed away so that It does not afford sufficient power to the said 
flrst party, that this lease shall then and there terminate. 

"In witness whereof the said parties hereto hâve hereunto set thelr hands 
and seals the day and year flrst above wrltten. 

"Helena Water and Electric Power Company, 

"By C. W. Whitley, General Manager. 

"Louis Stadler. [Seal.] 

"Louise B. Kaufman. [Seal.l 

"In présence of Thos. 0. Bach, Witness for ail. 

"[U. S. Revenue Stamps.]" 

Bxhibit 0. 

"Know ail Men by Thèse Présents, that we, Louis Stadler and Mary Stad- 
ler, bis wife, and Louis Kaufman. for and in considération of the sum of one 
dollar, and other valuable considérations to us in hand paid, by the Helena 
Water and Electric Power Company, a corporation, hâve forever released and 
discharged and do hereby forever release and discharge the said Helena Wa- 
ter and Electric Power Company, its successors and assigns, from ail damages 
or claim for damages which we bave or claim to bave, or may hereafter claim, 
against it by reason of it (said company) having flooded or hereafter flooding 
by the waters of the Missouri River, the following deseribed real estate, or 
any thereof, to wit : The east half of the southwest quarter (E. % of S. W. 
Vi), South half of the southeast quarter (S. V2 of S. E. %), Northwest quarter 
of the southeast quarter (N. W. % of S. E. %), and lots numbered ten (10), 
eleven (11), and thirteen (13), ail in section thirty-one (31), township ten (10) 
north of range one (1) east. Also lots numbered three (3), four (4) and nlne- 
teen (19) in section six (6), township nine (9) north of range one (1) east. Also 
lots numbered four (4), flve (5), six (6) and seven (7) and the southwest quar- 
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ter of the northwest auarter (S. W. % ot N. W. %) lu section flve (5), Town- 
shlp nlne (9) North of Range one (1) East. Also lots numbered flve (5). seven 
(7), eight (8) and ten (10) In section six (6), townshlp nine (9) north of range 
one (1) east, of the principal meridlan of Montana. Ail in the County of 
Lewis and Olarke, State of Montana ; also the land on the Island in the Mis- 
souri Elver near sald above-mentloned property. 

"In Wltness Whereof we hâve hereunto set our hands and seals thls slx- 
teenth day of January A. D. 1899. Louis Stadler. [Seal.] 

"Mary Stadler. [Seal.] 
"Louis Kaufman. [Seal.] 

"In presense of Thos. C. Bach, wltness for ail." 

Complainants made replication statlng that they would aver and prove their 
bill to be true. Testimony was ordered heard before the standing Master In 
Chancery of the court 

T. J. Walsh, for complainants. 

Nolan & Loeb, Toole & Bach, and Carpenter, Day & Carpenter, for 
défendant, 

HUNT, District Judge (after stating- the facts as above). I hâve 
given very careful considération to the évidence, and, without reciting 
in détail the testimony, will briefly state my conclusions in respect to the 
whole case: 

Stadler and Kaufman, by their deed of conveyance, Exhibit A, 
granted to défendants, among other tracts, lot 4 in section 31, without 
référence to its being an island. And at law it would hâve made no 
différence in the validity of their title whether there was or was not an 
island of part of said lot, provided they owned it at the time of their 
grant to défendant. Now, défendant, having become the owner, leased 
back to Stadler and Kaufman lot 4, section 31, together with the other 
property specifically described. But in the lease, after so specifying 
lot 4 and the other property which they had theretofore granted to the 
défendant, there is included "such other land as the party of the first 
part now owns on the island in the Missouri River near the above- 
mentioned property." The words used indicate that the parties be- 
lieved that the défendant owned, or might own land "on" the island 
in addition to lot 4, and, if it did, the évident intent was to lease it, and 
it was included. The language used excludes the idea that lot 4, which 
was a part of a tract designated as the "Yellow Island" on plaintiffs' 
Exhibit B, was included in the gênerai words, because lot 4 had been 
already described. Therefore, looking for other property as embraced 
within the gênerai language, we find that défendant believed it had a 
claim to certain land on what was known as the "Little Island," a tract 
of land lying south of and near to the lands specifically described, 
shown in the government maps to be surrounded by water courses, and 
designated therein as an island, and spoken of by some of the witnesses 
at the trial as the "Moran Tract," by others as' the "Little Island." I 
therefore conclude that the évidence sustains the défendant in its con- 
tention that this was the land meant in the lease. 

But if we assume that complainants are correct in respect to the iden- 
tity of the tract described in the lease, and that it is a part of the 
Yellow Island, still the assumption cannot avail them under the law 
as it must be applied to the written contracts. It is clear that défend- 
ant wanted to acquire lands to flood as the demands of its business 
133 F.— 21 
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required.; ,In aœordançe wi,th this gênerai purpose, it prpiceeded with 
the condertination suits in the state courts. After the suits in con- 
demnation had beèn tried and adjudicated, and before payment to the 
complàin,ants pf the sum avirarded by the court, défendant and com- 
plainants èntered into a contr^çt ; such contract being made up of the 
three distinct Contracts, Extiîbits A, B, and C. Thèse agreements were 
made and deliyered about the same time. They related to the same 
matters, as parts ofsubstantially one transaction, and should be con- 
strued togefher, as considérations one for the other. Civ. Code Mont. 
§ S807; Bailey V, Railroad Ce, 17 Wall. 108, 21 L. Ed. 611. The 
évidence shows that they were ail executed for the purpose of making 
permanent settlement between the complainants and défendant with 
respect to the acquisition of lands and the flooding of lands, and any 
damages, past or future, conséquent upon flooding by the dam as it was 
then constructed or might thereafter be raised. 

Examining thèse contracts, wœ find that the object of the power Com- 
pany in acquiring the lands (637 acres) conveyed by the Deed A was 
to flood thèm by their dam. Under the Deed A, the company has a 
right to flood the lands so acquired, but none other. 

Through thè Ivcase aild Contract B, the complainants, for an annual 
rental of $1, obtained a lease for 20 years on the lands they had just 
thereto fore conveyed, and, certain other lands which it was beHeved 
défendant then owned, or claimed an interest in or ownership of ; and 
in this same contract the défendant corporation acquired the right to 
flood ail of the leased land, and, as an incident, ail of the lands of the 
complainants thât might be flooded by raising the dam. The considéra- 
tions expressed in Exhibit B are "the rents hereinafter reserved and the 
covenants hereinafter contained * * * for the term of twenty 
yearS, except as hereinafter Stated and limited." The rental price of 
$1 ,Was clearly nominal, and is of itself évidence of the importance of 
the other covenants contained in the instrument. 

The réservation of the lease was as follows : 

"Reserving, howeyer, to the sald party of the flrst part, Its successors and 
asslgns, the right at ail times hereinafter to flood any or ail of said premises 
by the waters of the Missouri River as the same may be raised by the dam 
belonging to the flrst party, at Canyon Ferry, Lewis and Clarke County, Mon- 
tana, as the same now is or 'thé same may be hereafter raised or lowered, and 
this lease is given subject to thl» right." 

By this réservation the défendant company was secured in the right 
to flood the land leased, to any height by the dam as it existed at the 
date of the agreement, or as it might be raised thereafter during the 
life of the lease. The court is not called upon to décide whether the 
right acquired by the repervïition quoted reserved to the défendant the 
right to flood adjoining lands of complainants, if such flooding were 
a natural conséquence of ftooding the particular land leased. A réser- 
vation being interpreted in favor of the grantor (section 1473, Civ. 
Code Mont), the contract undér considération might hâve to be so con- 
strued. But no opinion is expressed on the point, because we find the 
following covenant in the lease between thèse parties : 

"And the said second parties for themselyes, and each of themselves, their 
and each of their heirs, executors and assigns, do. hereby agrée to permit and 
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recognlze the right of sald flrst party to flood sald premises by the waters 
of the Missouri River as they may be ralsed by the dam belonging to the sald 
flrst party at said Canyon Ferry, Montana, as the sald dam now exista or as 
the same may be hereafter ralsed or lowered, without clalm for damage." 

I construe this covenant as both a grant and a release. The words 
granting the right to flood the lands described in the lease as may be 
conséquent upon raising the dam created an easement with the burden 
of a corresponding servitude upon the lands of complainants. The 
words "without daim for damage" expressly release the défendant from 
any and ail liability for damage for flooding the lands of complainants 
by reason of raising the dam. 

Now, when complainants agreed to permit the défendant to flood 
the premises described in the lease, and to recognize its right to flood 
them by raising the dam to any height desired, they granted a right 
to flood any other land, at leas't in that vicinity, then owned by com- 
plainants, and necessarily flooded by raising the dam, as incident to 
flooding the land leased. And the évidence and the contracts go to 
show that the power company contemplated an extensive flooding of 
lands, and that its agents were looking to future demands for the power 
to be generated by it, and it is but reasonable to regard the grant as 
one which could be utilized with such incidents as are necessary to the 
enjoyment of the right to flood the leased lands by raising the dam. 
Complainants consented, so far as their rights were concerned, to a 
right to flood by raising the dam, and they cannot now be heard to com- 
plain. 

The expression of the covenant "to permit and recoznize the right 
of" is both permission to flood, and récognition of the right permjtted, 
with its necessary incidents, while the words "without claim for dam- 
age" are a release from any and ail damage that may be donc by flood- 
ing not only the leased land, but any other land flooded by raising the 
dam to any height. Ail the parties were well aware of the fact that, 
if the leased lands were flooded as a conséquence of raising the dam 
to a certain height, other lands on about the same level near by would 
naturally be flooded. Complainants took their chances as to the prob- 
ability of défendant raising its dam. If it should not be raised, their 
lease was doubtless a very valuable one. If it should be raised, and 
their lands were flooded, it was of much less value. The presumption 
is that, when complainants granted the right to the défendant to raise 
its dam to any height desired, they granted whatever is essential to the 
use. Civ. Code Mont. § 4613 ; Bushnell v. Proprietors, 31 Conn. 157 ; 
Washbum on Easements (3d Ed.) p. 46 ; St. Anthony Falls Water Co. 
v. Minneapolis (Minn.) 43 N. W. 56. 

The release was broad in its terms, and carried with it whatever was 
necessary to its enjoyment. Updegrove v. Pennsvlvania Sch. V. R. 
Ce, 132 Pa. 540, 19 Atl. 283, 7 L. R. A. 213 ; Burrow v. Terre Haute 
& L. R. Co., 107 Ind. 432, 8 N. E. 167. Like a grant, it is to be con- 
strued against the releasor. Jackson v. Stackhouse, 1 Cow. 126, 13 Am. 
Dec. 514. 

There is another limitation in the lease, which reads as foUows : 

"It Is hereby mutually agreed and understood that If at any time hereafter 
the dam of the sald party of the flrst part at said Canyon Ferry as it now 
exlsts or as it may hereafter be altered or changed shall be washed away so 
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that It aoes not afford suffcient power to the aald flrst party, that thls lease 
eliall thén and there termlnate." f . 

Thefe was always tl|e possibility of the work being carried away, 
and the agreement by which the lease should be terminated, and the 
land revert to the défendant in such event, goes to show that it was for 
flooding purposes that défendant acqtiired the land, and that the price 
paid eovered the rights and easementsivhich were incorporated in the 
Lease and Agreement B. Goddard on Easements, 109. 

Exhibit C is really a release to the défendant for past damages, al- 
though it covers damages for future flooding, should there be any 
arising from the dam as it existed at the time of the exécution of the 
release. As before stated, in my judgment the covenants in Exhibit 
B weré iiitended to release the défendant company from liability for 
further damages on account of flooding complainants' land by means 
of the dam as it then existed or might in the future be raised, while 
the Release C was designed particularly to release for past damages. 
It is to be observed that there is no Hmitation of time in the Release C, 
while B may be terminated within 20 years, and is only for the term 
of 20 years. The provisions of B would therefore prevail if doubt 
arises. The gênerai intent of the whole contract was, I think, that B 
and C should relate to différent conditions pertaining to the same sub- 
ject ; C pertaining to past damages, and B to future damages. 

The learned counsel for the complainants earnestly urges the doctrine 
that gratits by implication are not favored. It is true that many déci- 
sions to this effect may be cited. But on the other hand, it is a well- 
establîshed principle that the use and enjoyment of premises granted 
as were thë premises involved in this case necessarily imply, as an in- 
cident, the right to flood other lands, if necessary to the enjoyment of 
the graht, and is, in effect, a grant of such incident. It follows, there- 
fore, thati the complaina'nts having no right to damages as to the lands 
actually cOilveyed, the relinquishment of damages precludes their right 
to damages for the flooding of other lands. 

The tasè must be determined upon the construction of the Instru- 
ments A, B, and C, and oral testimony is only possibly material to solve 
a questièh which seemed to me to be one of ambiguity, namely, what 
tract was referred to in the exhibits as on the island in the Missouri 
river. 

Nor does if appear to me that the doctrine of "Expressio unius est 
exclusio alterius" bas application to the case. The grant made by the 
complairiaht^ to the défendant for the purpose of flooding carries with 
it the right tb do those things which are absolutely necessary to the 
enjoyment of the purpose specified and included in the grant. Civ. 
Code Mont. § 1250, subd. 10 ; St. Anthony Water Ço. v. City of Minne- 
apolis (Minri.y 43 N. W. Rep. 56; Washburn on Easements, p. 34; 
Eammott v. Ewers, 106 Ind. 310, 6 N. E. 636, 65 Am. Rep. 746 ; Horne 
V. Hutchins (N. H.) 61 Atl. 646; Baker v. Bessev, 73 Me. 472, 40 Am. 
Rep. 377 ; Hodge v. Railroad Co. (G. G.) 39 Fed. 449. 

Believing, therefore, that the complainants hâve given défendant the 
right to do those things which it seeks tô enjoin them from doing, their 
prayer for injunction is dènied. Section 4606, Civ. Code Mont. 
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THE ANNIE. 
(District Court, S. D. New York. October 15, 1904.) 

1. SEAMEN— WaGES— DlSCHARGE BT CONSUL FOK iNStTBOEDINATION. 

The discharge of seamen by the United States consul at the port where 
the outward voyage terminated, because of their insubordination and re- 
fusai to assist in discharging cargo as required by thelr articles, held 
justifled, and to defeat their clalm for wages durlng the return voyage. 

In Admiralty. Suit by seamen to recover wages. 

Daly, Hoyt & Mason and Roy M. Hardy, for libellants. 
Wing, Putnam & Burlingham, for claimant. 

ADAMS, District Judge. This action was brought by the libellants, 
Edward Jorgensen and Anthony Nelson, to recover wages claimed to 
be due at the rate of $30 par month from September Slst 1903, the 
date of their détention in St. Thomas, West Indies, to the 7th day of 
December following, when the vessel reached New Hàven, Connecticut, 
her port of discharge, with penalties for non-payment amounting to 
$200 each. The defence is that the libellants refused to assist in dis- 
charging cargo, which it was their duty to do, and became intoxicated, 
disorderly, violent and insubordinate and were summoned before the 
United States Consul, before whom they had a hearing and were duly 
discharged in accordance with law. 

The évidence shows that the men agreed in the shipping articles to 
handle ail cargoes and ballast required. There was no trouble on the 
outward voyage but, omreaching St. Thomas, they refused to discharge 
cargo and altercations arose between the men and the officers of the 
vessel, which resulted in the master calling in the services of the United 
States Consul, who after a hearing discharged them for insubordination. 
The master thereupon paid the Consul the wages then due and took 
his receipt for them. To avoid further trouble the Consul detained 
the men while the vessel sailed. 

The libellants hâve doubtless suffered some hardship from the Con- 
sul's act but are not entitled, in view of their insubordinate conduct, 
to any redress from the vessel. The master's act was fully justified and 
the libel must be dismissed. 
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UNITED STATES v. WONG DU BOW. 

(District Cîourt, D, Montana. November 23, 1904.) 

No. 946. 

1. Chinksb Exclusion— Claim or Citizenship— Evidence Considebed. 

Evidence offered In behalf of a Chlnese person, arrested as being un- 
lawfully in the United States, to establlsb bis claim that he was born 
In tbls country, considered, and held insufficlent to sustain tbe burden 
resting upon him on tbe issue, in view of a previous statement made and 
slgned by liim after bis arrest tbat be was born in China. 

On Appeal from Order of Déportation Made by a Commissioner. 

Sanders & Sanders, for appellant. 
CarlRasch, U. S. Atty. 

HUNT, District Judge. Wong Du Bow, a Chinaman, appealed from 
an order of déportation to China, made by a United States commissioner 
in this district. At his hearing before this court he interposed a plea 
to the jurisdiction upori the ground that he was born in the United 
States, and is therefore not subject to any law providing for the ex- 
clusion of Chinese. This plea was overruled because the fact to be de- 
termined Vas whether or not he is a native of the United States or 
China. The hearing proceeded. Several Chinamen testified that they 
knew def endant's parents in San Francisco, and the house where he 
said he was born, and that they had seen him from time to time since 
he was a child and up to the time of his departure for Montana, about 
1896, and up to the présent. Another Chinaman, a merchant living 
in Helena, testified that he was the uncle of the défendant, and that in 
the summer of 1896 he had sent $150 to a certain Chinese mercantile 
firm in San Francisco for the purpose of bringing the boy and his 
mother to Helena. On cross-examination it was proven that he had 
recently signed a bail bond for the appearance of another Chinaman, 
whose case is still pending before the court under a différent name from 
that which he gave at this particular hearing. The différence in names 
was material in this respect. In testifying that he was the uncle of this 
défendant he gave his name as Wong Quong Chung, thus giving one 
of the defendant's names, while in the bond referred to he had signed 
his name as Quong Chung. When conf ronted with the bond and his sig- 
nature, he fîrst denied ever having signed the instrument at ail, but later 
on admitted that he had. He also said that when he had remitted the 
money to bring the boy and his mother from San Francisco to Montana 
he bought a bank draft in Helena, and, while he could not remember the 
particular bank where he bought the draft, he said he had done business 
generally at two of the principal banks in the city, and named them. 
The District Attorney introduced as witnesses the cashiers of the institu- 
tions referred to by the witness and of another principal bank in Helena, 
each of whom testified that no draft was drawn in favor of the payée 

1[ 1. Cltizensbip of the Chinese, see note to Gee Pook Sing v. United States, 
1 C. C. A. 212 ; Lee Sing Far v. Same, 35 C. C. A. 332. 
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named by the witness during June, July, August, or September, 1896. 
The witness could produce no bocks showing any entry or item of this 
$150, and excused himself from doing so by saying that he took bis ac- 
count books back to China a few years ago, where they were lost or 
destroyed. Another Chinaman, who testified that he had known de- 
fendant in San Francisco, said that he had traveled with the mother and 
chi!d from San Francisco to Helena by way of Portland, but he gave 
two days as the time consumed in the journey. An American, named 
Mackey, testified that he had attended a feast in Chinatown, San Fran- 
cisco, about Christmas in the year 1885, the occasion being said to be 
the rejoicing at the birth of a child to one Mar Shee, a Chinese woman, 
said by the défendant to hâve been his mother, and who was said to 
hâve died at Helena several years ago. Witness saw no child at the 
feast. This witness said he had been a newspaper distributor in San 
Francisco, and had several times in the early 90's seen a little boy with 
Mar Shee, whom he knew ; that he left San Francisco in 1896, and that 
several years afterwards — about 1902 — when witness was a policeman 
in Helena, a boy spoke to him, recalled himself, and witness then 
recognized him as the same person whom he had seen some six or seven 
years before as a child in San Francisco, with Mar Shee. I was not 
favorably impressed with the manner of the witness. He was reluctant 
in his answers, and did not testify as if he felt at ail satisfied that this 
défendant was the boy he had seen as a child. Nevertheless, I hâve 
carefully considered what he said, and, if I were able to give credence 
to the story of the défendant told in court, I should be disposed to hold 
that he had made out a sufficient case to entitle him to be discharged. 
But I cannot believe what the défendant hère said. He testified that he 
was born on Dupont street, in San Francisco, in 1885, had never been 
to China, and that he had been to a Chinese school in San Francisco ; 
that he was a cook by occupation ; that his father had gone to Mexico 
about 1895, and that he had never heard from him since that time ; that 
he came to Montana with his mother in 1896, and had lived hère since. 
But when he was apprehended by the inspector at Ft. Assinniboine he 
made a statement over his signature to the efl^ect that he wzs born in 
China in 1885, and that he had come to the United States in the year 
1898, having landed at Portland, Or. ; that it cost him $400 in Mexican 
money to get in ; and that his friends arranged the matter of his landing. 
He also said at that time that his father lived in China, and never had 
been in the United States. This statement, taken by the inspectors, and 
put into writing, was in English, and made through a Chinese inter- 
préter, Moy, who is regularly employed by the government to aid the 
inspectors. It was read over to défendant before he signed it. The 
défendant now dénies having made the statements therein contained. 
There is évidence that défendant did not come to the office at Ft. As- 
sinniboine where the inspectors were, although ordered to do so by the 
military authorities, but that he tried to flee from them, and was over- 
taken back of the buildings at the fort. His explanation of this incident 
was that he was cooking for an officer, and was merely going to a 
vegetable garden at the fort, and had no intention of trying to get away. 
An efïort was made to prove that the interpréter misunderstood the 
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questions and answers when the statement was taken before the în- 
spector. But the interpréter seems to be very careful, and, so far as 
oné who is unfamiliar with the language can judge, his services upon 
this and other hearings before me hâve been faithfully and accurately 
rendered. If they had not been, the interpréter who was called by the 
défendant, and who sat by the government interpréter throughout the 
hearing, would hâve exposed any mistakes or willful misinterpretations. 

It is also argued that when the défendant was arrested he was in- 
timidated and frightened, and that his statement before the interpréter 
ought not to be given any weight. In support of this contention de- 
fendant, several days after the close of the testimony, and just before 
the argument, asked and was granted leave to take the witness stand 
again. He said that when he was arrested in April last at Ft. Assinni- 
boine, near the garden referred to, the inspector who took him pointed 
a pistolat him, although he (défendant) was doing nothing, and had 
nothing in his hands but some spinach. Défendant did not testify 
to this when he was first on the stand, and it is before the court that the 
inspector, Boyd, who is said to hâve pointed the pistol, is now in St. 
Louis. The évidence of Mr. Ebey, the particular inspector who took 
defendant's statement, is to the effect that défendant did not appear to 
be under any fear, and was not threatened, or infiuenced by any means 
whatsoever to say anything or to make any statement unfavorable to 
himself, or not in strict accord with the truth. 

The learned senior counsel for défendant has addressed a considérable 
part of his interesting argument to the gênerai features of the exclusion 
îaws, and urges that they are not applicable to one born in the United 
States, though of Chinese parents. But the évidence of défendant in 
this case fails to prove what the law requires him to estabhsh — ^that he 
is a native of the United States — for, considering his two statements, 
with ail the facts and circumstances, I am compelled to believe he was 
truthf ul in the first and false in the second ; hence that he is unlawfully 
within the United States, and must be deported. 

So ordered. 



DtTRTKA V. AMERICAN WOODWOBKING MACH. 00. 329 

DURYBA T. AMERICAN WOODWORKING MACH. Ca 
(Circuit Court, D. New Jersey. November 22, 1904.) 

1, CoEPORATiONS— State License Fke— New Jeesey Statute. 

Act N. J. 1884 (P. L. 1884, p. 284, § 4), and amendments thereto. impose 
a yearly license fee or tax on corporations, and require tlie Staie Board 
of Assessors to report the amount to the Gompttoller on or before the flrst 
Monday in June of each year, providlng that the tax shall thereupon be- 
eome due and payable. By décision of the hlghest court of the state it Is 
held that sueh tax Is one imposed arbitrarily as a condition to the con- 
tinued existence of the corporation, and is valid when imposed upon a 
corporation after it bas been decreed insolvent and a reeeiver appointed 
for its property, but before it has been legally dissolved. Act 1896 (P. L. 
1896, p. 319) provides that, if any corporation "shall for two consécutive 
years neglect or refuse to pay the state any tax" assessed against it, the 
charter of such corporation shall be void, unless the Governor shall give 
further tlme for the payment, and that, if the tax of any company re- 
mains unpaid on the Ist day of July after it becomes due, it shall thence- 
forth bear Interest. Held, that a corporation could not be said to hâve 
"neglected or refused" to pay the tax until July Ist following its assess- 
ment, and that the f ailure of a corporation and its reeeiver for more than 
two years to pay the tax assessed against the corporation in 1899 did not 
operate to dissolve the corporation, in any event, before July 1, 1901, and 
t'he tax assessed in the June preceding became a valid and preferred claim 
against the estate. • : 

2. Same— Effect of Fœdeeal Receiveeship. ' 

The state does not lose the right to enforce such annual license fee 
against the property of an insolvent corporation because at the time of 
its assessment such property was in the hands of receivers appointed by 
a fédéral court in a suit instltuted by creditors for its distribution under 
the gênera! equity jurisdiction of the court, since the receivers took the 
property subject to such preferred debts as might thereafter and before 
distribution become due from the corporation to its creator, the state, un- 
der the provisions of law then existing. 

In Equity. On exceptions to master's report. 

Grc)', McDermott & Enright, for exceptants. 

Robert H. McCarter, Atty. Gen., for State of New Jersey. 

LANNING, District Judge. The question raised by the excep- 
tions to the master's report is whether the state of New Jersey 
is entitled to hâve paid to it by the receivers of the défendant com- 
pany, as a preferred claim, a "license fee or franchise tax" of $3,500 
imposed on the défendant company in 1901. The company was 
incorporated under the New Jersey corporations act on December 
11, 1897, and it was adjudged to be insolvent and receivers were 
appointed for it by this court in this cause on September 6, 1899. 

By section 4 of the New Jersey act of 1884, entitled "An act to 
provide for the imposition of state taxes upon certain corporations 
and for the collection thereof" (P. E. 1884, p. 234), it was provided 
that every corporation of the class to which the défendant company 
belonged should pay "a yearly license fee or tax" of one-tenth of 
1 per centum on the amount of its capital stock. The section was 
amended in 1892 (P. L. 1892, p. 137); the only change, so far as 
the question now presented is concerned, being that the so-called 
tax was denominated an "annual license fee or franchise tax." By 
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a supplément to, the act pf 1884 approved February 19, 1901, which 
went into immédiate eiïect (P. L. 1901, p. 31), the imposition is 
again denominated an "annual license fee or franchise tax." By 
section 6 of the act of 1884 it is provided that "such tax shall also 
be a preferred debt in case of insolvency." 

In considering the validity of an imposition of a "license fee 
or franchise tax" upon a corporation after the Court of Chancery 
of New Jersey has dèçreed it to be insolvent and appointed a re- 
ceiver for it, the highest court of New Jersey, in the United States 
Car Company's Case, 60 N. J. Eq. 514, 43 Atl. 673, said: 

"Although the statute désignâtes an Imposition of this kind as a license fee 
or franchise tax, it plalnly is not a tax upon corporate franchises. In fact, 
it Is not, strietly speaklng, a tax at ail, nor has it the éléments of one. It Is 
in reality an arbltrary Imposition laid upon the corporation, without regard 
to the value of Its property or of its franchises, and without regard to whether 
it exercises the latter or not, solely as a condition of its continued existence. 
The State, in creating a corporation, has the right to impose upon its créa- 
ture such conditions as the Législature, wlthin constitutlonal llmits, may 
deem proper; and the acceptance by the corporation of the franchises, pow- 
ers, and privilèges conferred upon It Wnds it to the performance of those con- 
ditions so long as it continues to remaln In possession of those franchises, 
powers, and privilèges, and the conditions themselves remain unrevoked by 
the Législature. And this Is so without regard to the solvency or insolvency 
of the corporation, the value or want of value of its franchises, or whether 
or not It is exercislng them' either by its offlcers and directors, or through a re- 
ceiver. The sole test In determining Its liability to comply with those condi- 
tions, so long as they remain unrevoked, Is the existence or nonexistence of 
the corporation." 

It was accordingly, held that the tax imposed on the United 
States Car Company after it had been decreed to be insolvent and 
after a receiver had been appointed, but before the company had 
been legally dissolved, was a valid claim against the assets in the 
hands of the receiver, and entitled to priority of payment over 
the claims of gênerai creditors. 

In the case at bar, however, the counsel for the receivers insist 
that the défendant company has been legally dissolved before the 
tax of 1901 was imposed. That insistment is based on a certain 
portion of section 1 of the act of 1896 (P. L. 1896, p. 319), which 
is as follows: 

"If any corporation heretofore or hereafter created shall for two consécutive 
years neglect or refuse to pay the state any tax which has been or shall be 
assessed against it under any law of this state and made payable into the 
State treasiu-y, the charter of such corporation shall be void, and ail powers 
conferred by law upon Suéh corporation are hereby declared inoperative and 
void, uniess ' the Governor Shall, for good cause shown to him, give f urther 
time for the payment of such taxes, in which case a certificate thereof shall 
be filed by the Governor In the office of the Comptroller, stating the reasons 
therefor." 

The tax of 1899 was hever paid by the défendant company, but 
was paid by the receivers after February 11, 1903, more than three 
years after it became due and payable. The argument is that the 
défendant company bècame dissolved by opération of law at the 
expiration of two years after the tâx of .1899 became due and pay- 
able. The fifth section of the act of 1884, as amended in 1892 (P. 
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L. 1892, p. 140), required the State Board of Assessors to report to 
the State Comptroller, on or before the first Monday of June in each 
year, the amount of tax assessed against each corporation for such 
year, and déclares that "such tax shall thereupon become due and 
payable." It follows that the tax imposed on the défendant Com- 
pany in 1899 became due and payable not later than the first Mon- 
day of June in that year, which was June 5th. The tax imposed 
in 1901 became due and payable not later than the first Monday of 
June in that year, which was June 3d. There is no proof that 
the State Board of Assessors reported to the State Comptroller the 
tax assessed upon the défendant company, in either of the two years 
mentioned, before the first Monday of June. It must be assumed, 
therefore, that the tax for each of those years became due and 
payable on the first Monday of June, and not earlier. If the "two 
consécutive years" within which the tax for 1899 should hâve been 
paid are to be understood as two calendar years, the tax for 1901 
was imposed, and became due and payable, two days before the 
expiration of the limited period. On such construction of the act, 
it is clear that the défendant company could not hâve been dis- 
solved by mère opération of law before the tax for 1901 was im- 
posed and became due and payable. 

But section 1 of the act of 1896 (P. L. 1896, p. 319) also provides 
that "if the tax of any company remains unpaid on the first day 
of July, after the same becomes due, the same shall thenceforth 
bear interest at the rate of one per centum for each month until 
paid." As no penalty is imposed for the nonpayment of the tax 
before the Ist day of July, and as the provision of the law is that 
the charter of a corporation shall be void only in case the corpora- 
tion "shall for two consécutive years negflect or refuse to pay" the 
tax, failure to pay before the Ist day of July can neither be con- 
sidered as neglect, nor as refusai to pay. The two-year period 
should begin to run on the Ist day of July next ensuing the date 
when the tax becomes due and payable. By this construction, 
which seems to me the more reasonable one, the défendant com- 
pany could not hâve become dissolved by mère opération of law 
before July 1, 1901. As the tax for that year was required to be 
assessed, and became due and payable, not later than the first 
Monday in June, it was assessed and became due and payable 
while the company was in being. 

This conclusion makes it unnecessary to consider the question 
discussed by counsel, whether a corporation becomes dissolved by 
opération of law immediately upon the expiration of two years 
after the tax for any particular year becomes due and payable, and 
before the Govemor, under section 2 of the act of 1896, issues his 
proclamation declaring the charter of the company to be repealed. 

The first objection to the tax is therefore not sustained. 

The second objection to enforcing the payment of the tax by the 
receivers is that they hold the property of the insolvent corporation 
in trust exclusively for those who were its creditors when insol- 
vency was adjudged. The adjudication of insolvency was made, and 
the receivers were appointed, nearly two years before the tax now 
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sought to be colîected was iffifosed The counsel for the receivers in- 
sist thatt this tax is not recoverablê from the receivers for the reason that 
their poWers are not derived from the statute of New Jersey concerning 
the appointment of receivers of insolvent corporations, but from the 
trust-fund doctrine developed in the décisions of our fédéral courts — a 
doctrine, they say, wbolly independent of statutory law, and limited to 
cases where the parties instituting the proceedings are judgment cred- 
itors or mortgagees or lienholders of insolvent corporations, and to 
cases instituted by simple-contràct creditors where no objection to 
the jurisdiction is iriterposéd. Hollins v. Brierfield Coal & Iron 
Co., 150 U. S. 371, 14 Sup. Gt. 127, 37 L. Ed. 1113. It is not neces- 
sary to consider the merits Of this contention. It is doubtful if it 
is correct. Land Title & Trust Co. v. Asphalt Co., 127 Fed. 1, 20, 
62 C. G. A. 23 ; Darragh v. H. Wetter Manufacturing Co., 78 Fed. 
7, 23 C. C. A. 609 ; Jones v. Mutual Fidelity Co. (C. C.) 123 Fed. 
506. But assuming th'ât in the case at bar the jurisdiction exercised 
is the équitable jurisdiction above referred to, and wholly inde- 
pendent of the provisions of the New Jersey corporations act con- 
cerning the administration of the assets of insolvetlt corporations, 
the tax complained of must be paid by the receivei's. When the 
tax, or, more properly speaking, the license fee, was imposed, the 
corporation was still in existence. The receivers took into their pos- 
session ail the property of the corporation. The highest court of 
the State, in construiiig the statute concerning the imposition of 
such a fee, hâs declaréd that it may be imposed upon a corpora- 
tion for each and every year intervening between the date of ap- 
pointing a receiver and the date of îts légal dissolution, and that 
it is payable as a preferred debt out of the corporation's assets. 
In Davis v. Gray, 16 Wall. 203, 221, 21 L. Ed. 447, it was said : 

"A party by golng Into a national court does not lose any rlght or appro- 
prlate remedy of whieh he mlght hâve avalled himself in the state courts of 
the same locality. The wlge policy of the Constitution gives him a choice of 
tribunals." 

Although the state of New Jersey is not a party to the record in 
this case, except by intervention as a preferred creditor, it has lost 
none of the rights it might hâve enforced if the assets of the de- 
fendant Company had been administered in the state Court of 
Chancery. The receivers took the property of the défendant Com- 
pany subject to such liens and preferred debts as existed at the 
time of their appointment, and subject also to such preferred debts 
as might thereafter, and before distribution of the assets, become 
due to its Creator, the state, under the provisions of law existing 
at the time of their appointment. 

An order will be made overruling the exceptions to the master's 
report. 
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UNITED STATES v. SCHLIERHOLZ. 

(District Court, B. D. Missouri, E. D. November 18, 1904.) 

No. 5,106. 

1. ExTOETioN — Officeks of TJnited States Subject to Peosecution— Spé- 
cial Agent of Land Office. 

A spécial agent of the General Land Office, whether appointed by the 
Secretary of the Interlor or by the Commlssloner of the General Land 
Office, is not an ofKcer of the United States within tVie meaning of article 
2, § 2, of the Constitution, or of Rev. St. | 5481 [U. S. Comp. St. 1901, p. 
3701], providing for the punishment of "every officer of the United States 
who is gullty of extortlon under color of his office," and is not subject to 
indictment and prosecutlon under sald section. 

On Demurrer to Indictment. 

D. P. Dyer, Dist. Atty., for the United States. 
Brizzolara, Fitzhygh & Hellshear, for défendant. 

ADAMS, District Judge. The indictment charges that on the lOth 
day of September, 1901, the accused "was an officer of the United 
States, to wit, a spécial agent of the General Land Office, duly appoint- 
ed, qualified, and acting as such," and that under color of his office as 
such spécial agent he extorted a large sum of money from the Monroe 
Lumber Company, in violation of the provisions of section 5431 of the 
Revised Statutes of the United States [U. S. Comp. St. 1901, p. 3701] . 
This section is as follows : 

"Every officer of the United States who Is guilty of extortlon under color 
of his office shall be punished by a fine of not more than flve hundred dollars, 
or by imprisonment not more than one year, except those officers or agents of 
the United States otherwlse difCerently and speclally provided for in subsé- 
quent sections of thIs chapter." 

A demurrer interposed to this indictment raises the question whether 
a spécial agent of the General Land Office is an officer within the mean- 
ing of the statute just referred to. Article 3, § 2, of the Constitution 
of the United States ordains : 

That the Président "shall nomlnate, and by and with the advice and consent 
of the Senate, shall appoint ambassadors, other public ministers and consuls, 
judges of the Suprême Court, and ail other offlcers of the United States, whose 
appointments are not herein otherwise provided for, and which shall be estab- 
lished by law: but the Congress may by law vest the appointment of such 
inferior officers, as they think proper. In the Président alone. In the courts of 
law, or in the heads of departments." 

In the case of United States v. Germaine, 99 U. S. 508, 25 L. Ed. 482, 
the Suprême Court of the United States had under considération the 
section of the statutes now involved in this case, and had occasion to 
consider and détermine who are embraced within the term "officer" as 
therein employed. After calling attention to the provisions of the 
Constitution just quoted, Mr. Justice Miller, speaking for the court, 
said : 

"This Constitution is the suprême law of the land, and no aet of Congress 
is of any valldlty whlch does not rest on authority conferred by that instru- 
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ment. It Is therefore not to be supposed that Congress, when enactlng a 
crimlnal law for the punlshment of olBeers of the United States, intended to 
punlsh any one not appointed in onè of those modes. If the punlshment were 
deslgned for ptbers than offlcers as deflned by the Oonstitution, words to that 
efCect would be used, as 'servant,' 'agent,' 'person in the service or émployment 
of the government.' " 

It is not contended that the position of spécial agent of the General 
Land Office falls within the category of offices to be fiUed by Presiden- 
tial appointment, but it is contended that this position is an inferior 
office created by Congress, to be filléd by the head of the Department of 
the Interior. It is not contended that Congress has ever in express 
terms creatçd this office, or in express terms imposed the duty of filling 
it upon the Secretary of the Interior; but it is contended that the duty 
is so imposed upon the Secretary of the Interior by necessary implica- 
tion arising from the gênerai character of the duties imposed upon him, 
and that the averment of the indictment to the effect that he was duly 
appointed is, in légal effect, an averment that he was directly or indi- 
rectly appointed by the Secretary of the Interior. It therefore becomes 
necessary to examine the législation of Congress on this subjcct, for 
the purpoâe of ascertaining whether the position of spécial agent of 
the General Land Office has been madean office so as to constitute the 
incumbent an officer of the government within the meaning of the Con- 
stitution, or whether, on the other hand, it has been made a mère agency 
or émployment, thereby constituting the incumbent an agent or employé 
of the governméilt. iThe General Land Office is one of the working 
subdivisions of the Department of the Interior. The statutes (sections 
446-451, Rev. St. [U. S. Comp. St. 1901, pp. 355-357]) provide for 
the appointment by the Président of the several officers of the General 
Land Office, amongst them a commissioner, assistant commissioner, 
recorder, and certain secretaries. The Secretary of the Interior (by 
section 441, Rev. St. [U. S. Comp. St. 1901, p. 253]) is charged with the 
gênerai supervision of public business relating to public lands, and the 
Commissioner of the General Land Office (by section 453 [U. S. Comp. 
St. 1901, p. 357]) is required "to perform under the direction of the 
Secretary of the Interior ail executive duties appertaining to the sur- 
veying and sale of the public lands of the United States, or in any 
wise respecting such public lands." Thèse gênerai executive and super- 
vising duties are required by law to be performed by officers. But there 
are a large number of duties involving the détail work of enforcing the 
laws relating to the public lands— such as the stone and timber act of 
June 3, 1878, c. 151, § 1, 20 Stat. 89 [U. S. Comp. St. 1901, p. 1545], 
as amended and enlarged by the act of August 4, 1893, c. 575, § 2, 27 
Stat. 348 [U. S, Comp. St. 1901, p. 1547]— and a large number of 
clérical duties necessary in the conduct of the General Land Office, 
which require the émployment of divers agents and clerks. Industrious 
counsel havé not pointed out any ;express statutory authority for the 
émployment of such agents and clerks, and I, in my independent in- 
vestigation, liave iiot been able to find any such, but that such authority 
exists by necessary implication I hâve no doubt. The duty imposed 
by law upon the Secretary of the Interior to hâve supervision over pub- 
lic lands, and the duty imposed'by law upon the Commissioner of the 
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General Land Office to perform ail the duties appertaitiing or in any 
wise respecting such public lands, under the gênerai supervision of the 
Secretary of the Interior, necessarily requires thèse officers to act by and 
through the agency of others. Many of their duties, necessarily dele- 
gated, may well be performed by minor agents, spécial employés, or 
servants. The right to employ thèse agents is incidental to the obliga- 
tion to enfoTce the law. Gratiot v. United States, 15 Pet. 370, 10 L. 
Ed. 759 ; United States v. Fillebrown, 7 Pet. 43, 8 L. Ed. 596 ; United 
States V. Germaine, supra. For a full and instructive considération of 
this subject, référence may be had to the opinion of the First Comp- 
troller in the Meigs Case, found in volume 4, First Comptrollers' Dé- 
cisions, pp. 588, 602, etc. 

The existence of the distinction between officers and agents of the 
kind just considered is frequently recognized in the statutes and in their 
judicial interprétation. For instance, section 452 [U. S. Comp. St. 
1901, p. 257], immediately following the authorization of the Président 
to appoint certain officers of the General Land Office, enacts as f ollows : 
"The officers, clerks and employées in the General Land Office are pro- 
hibited," etc. Hère is found a législative assumption that there must 
be and are clerks and other employés of the General Land Office, and 
the spécification of them after the word "officers" clearly indicates that 
Congress did not intend that they should be comprehen'ded within that 
term, or that they should be officers of the General Land Office, within 
the meaning of the constitutional provisions already referred to. In 
the case of United States v. Germaine, supra, it is said that a person 
"may be an agent or employé working for the government and paid by 
it, as nine-tenths of the persons rendering service to the government un- 
doubtedly are, without thereby becoming its officer." 

As évidence that Congress deems spécial agents of the kind involved 
in this case to be servants or employés, and not officers, référence may 
be had to many, if not ail, of the appropriation acts whereby money 
has been appropriated by Congress to meet the expansés of protecting 
timber and the public lands. It is in thèse appropriation acts only 
that the existence of "spécial agents of the General Land Office" has 
received législative récognition, and, when so recognized, it is found 
they are invariably classified as employés. For instance, the deficiency 
appropriation act of June 16, 1880, c. 234, 21 Stat. 238, 246, under the 
heading "Public Lands Service," reads as follows: 

"For the settlement of the accounts of receivers of publie moneys for es- 
penses Incurred In examination of timber déprédations, under the aet of June 
third, elghteen hundred and seventy-eight, and for expansés of 'spécial agents' 
employée by the General Land Office for the suppression of déprédations upon 
timber on the public lands, fifteen thousand five hundred dollars, or so much 
thereof as may be necessary." 

So in the appropriation act approved June 4, 1897, c. 2, 30 Stat. 32, 
under the heading, "Déprédations on Public Timber," after specifying 
the sum appropriated, is found the following: "Provided that agents 
and others employée under this appropriation shall be allowed," etc. 
In like manner, in the appropriation act approved August 5, 1892, c. 
380, 27 Stat. 349, 368, concerning the déprédations on public timber and 



336 133 FKDEKAL REPORTEE. 

protectîng public lands, the words, "agent and others employed under 
this appropriation," etc., are used. 

The foregoing considérations are sufRcient to indicate that Congress 
has invariably classified agents of the General Land Office of the kind 
now under considération as employés, and not as officers. They are 
agents or employés, so far as appears from any législative récogni- 
tion, with no fixed tenure o£ service, no fixed émolument, and no fixed 
duties. Persons of such precarious and uncertain standing in the 
government service are not, in my. opinion, officers of the government 
within the meaning of the constitutional provision or the criminal stat- 
ute already adverted to. , , 

The foregoing observations are made on the theory of counsel for 
the government, namely, that the indictment charges in légal efFect that 
the accused was duly appointed by the Secretary of the Interior to the 
position of spécial agent as charged. Even if ne was so appointed by 
the head of the Interior Department, it is clear from what has preceded 
that he was not appointed as an officer, but as one of the many inferior 
clerks, agents, servants or other employés incidentally necessary for 
the performance of the great détail work of the Land Office. If it 
should tum out that the accused was in fact appointed by the Com- 
missiçner of the General Land Office, without any participation by the 
head of the Department of the Interior, as the certificate brought to my 
attention at the argument indicates, it is the settled law, as I read the 
case of United States v. Germaine, supra, that he could not be an 
"officer" within the meaning of section 5481 [U. S. Comp. St 1901, p. 
3701] , under which he is indicted. 

The demurrer niust be sustained. 



MILLEE V. UNITED STATES. 337 

MILLER et al. ▼. UNITED STATES, 

(Clrcutt Court of Appeals, Eighth Circuit November 11, 1904.) 

No. 1,997. 

1, United States Mails— Scheme to Defbaud— Stattiteb— Constettctiow. 

The amendment of section 5480, Rev. St., by the act of MarcU 2. 1889, 
25 Stat. 873, e. 393, § 1 [U. S. Comp. St. 1901, p. 3C96], did not detract 
from the eflfect of that section, nor llmit its scope to the schemes, ar- 
tifices, or devices prescribed in the amendment, or to those of like char- 
acter, but It added to the offenses denounced by the original act those 
specified in the act of 1889. 

2. INDICTMENT — REQTJISITE AVEKMENTS. 

An indictment must allège the facts whlch constitute the offense chargea 
so clearly that the court can détermine upon Inspection whether or not 
those facts wlll sustain a conviction under the law, so distlnctly as to 
advise the accnsed of the charge he has to meet, so fully as to give him 
a fair opportunity to prépare his défense, and so particularly as to enable 
him to avall himself of a conviction or acquittai In défense of a second 
prosecution for the same offense. 
S. United States Mails— ^Conspiracy to Defbaud. 

Facts which clearly sbow a conspiracy to devise a scheme or artifice 
to defraud, an Intention to defraud, an intention to use the post-office 
establishment as a part of the scheme for the purpose of executing It, the 
use of that establishment for that purpose, and the scheme or artifice 
Itself, are essential to a valid Indictment under section 5440, Rev. St, 
to commit the offense described by section 5480 [U. S. Comp. St. 1901, pp. 
3676, 3696], and must be alleged In the pleadlng. 

4 Same— Intentiokal Fraudulent Use oe Lawful Contbact mat Consti- 
tute Scheme to Defraud. 

The intentional use of a légal contract or transaction for the purpose 
of defrauding another may constitute a scheme or artifice to defraud, 
under section 5480, Rev. St. [U. S. Comp. St. 1901, p. 3G96], although the 
use of the same contract or transaction wlth an bonest intent for a 
proper purpose would be lawful and Innocent 

B. Same — Stjfficiency of Disclosure in Indictment. 

An Indictment which charges the défendants wlth a scheme to use the 
post-office establishment of the United States, and a contract between the 
board of directors of a mutual Insurance corporation and one of the de- 
fendants to procure from Its members large sums of money, to appro- 
prlate thèse sums to the défendants, and thereby to render the corpora- 
tion Insolvent, falrly discloses a scheme to defraud the members of the 
corporation, under section 5480, Rev. St. [U. S. Comp. St. 1901, p. 8696], 
by tnducing them, by means of communications through the post-office 
establishment, to pay their money Into the possession and control of the 
défendants, to the end that they may .defraud them of it. 

C Same— AvERMENT that Scheme is "to be Effected" by Use or Matls Dis- 
closes Intention to so Use TiiEsr. 

An allégation that a part of a scheme to defraud, which the défendants 
consplred to devise, was that the scheme "was to be effected" by opening 
correspondence or communication by means of the post-office establish- 
ment wlth unknown persons, Is a sufflcient averment of an Intention by 
the accused to use the mails to exécute their scheme. 

1. Same— Indictment— Omission of Names of Pebsons to be Defbauded. 

An Indictment whlch charges the accused wlth consplrlng to devise a 
scheme to defraud persons unlsnown to the grand Jury is not vulnérable 
because the names of thèse persons are not stated In the Indictment, If 
It contains a true averment that tbese persons are not known to the 
grand jury. 

133 F— 22 
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8. Samic— Defeatjdinq Pebsons Unknown— Not Impaieed bt Showing that 

PKESONS KnOWN WÉBtiALSO DEi'EAUDED. 

It Is not a valld objection to an indictment whlch chargea the accused 
with consplrlng to devise a scheme to defraud persons unknown to the 
grand jury that it shows on Its face that the défendants were aiso guiity 
pt the offense — wlth whlch they are not charged in the indictment — of 
eonsplring to defraud persons lînown to the grand jury. 

9. Evidence— Admissions— Attokney's Statements— Admissions of Client. 

The statements In an attorney's argument and présentation of one 
case to a court or tribunal are not compétent évidence against hls client 
In another case between hlm and another party which Involves other 
Issues. 

10. CoNSPiBACT— Peiob Feaudulent Intent of One Alleged Conspieatoe— 

Evidence. 

Facts whlch show that ope of several alleged conspirators had con- 
ceived a fraudulent intent be^ore he entered into the conspiracy do not 
constitute compétent évidence that bis alleged co-conspirators, who had 
no knowedge of those facts, had such an Intent before or at the time the 
conspiracy was formed. 
(Syllabus by the Court) 

In Error to the District Court of the United States for the Dis- 
trict of North Dakota. 

C. A. Severance, Charles E. Wolfe, and Frank B. Kellogg, for 
plaintiffSi in error. 

Edward Èngerud and Patrick H. Rourke, for the United States. 

Before 'SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

SANBQRN, Circuit Judge. Percy W. Miller, Arthur M. Gilder, 
and Allen G. Randall, the plaintifFs in error, who will be called the 
défendants in this opinion, were convicted under section 5440 of the 
Revised Stàtutes of conspiring to commit the ofïense of devising a 
scheme to use the post-offipe establishment of the United States to 
defraud, which isdenounced by section 5480 of the Revised Stàtutes 
(U. S. Comp. St. 1901, pp. 3676, 3696). The indictment upon which 
they were tried contained fôt^r counts. The first charged them with 
the offense of conspiracy, dèscïibed in section 5440, and the other 
three with the ofïense of devising a scheme to defraud, specified in 
section 5480. At the close of the trial the jury found them guiity 
under the fîrst count, and âcquitted them of the offense charged in 
the other thrée. This writ bf error therefore challenges the trial 
under the first count only, and counsel for the défendants allège 
that they were wrongfully convicted, because this count of the in- 
dictment charged no offense, and because in the proceedings at the 
trial the court made numerous erroneous rulings. 

The suflfîciency of the indictment will first be considered. The 
gênerai nature of the offense which the évidence on behalf of the 
government tended to charge, upon the défendants at the trial was 
a conspiracy to devise a scheme to use the post-office establishment 
of the United States to defraUd persons to the grand jury unknown, 
who were 6r became members of the State Mutual Insurance Com- 
pany of North Dakota, by inducing thèse persons to pay moneys 
to that corporation in the belief that thèse moneys were necessary 
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for, and would be applied to, the payment of the legitimate expenses 
and genuine losses of the company, when in fact they were net 
requisite to pay thèse expenses or losses, and when they should 
be paîd the défendants would hâve obtained control of the funds 
and business of the corporation, would convert this money to their 
own use, and would make the corporation insolvent and leave its 
losses unpaid, by means of a certain contract which they would then 
hâve obtained from the corporation to pay certain commissions 
to the défendant Gilder. The indictment is attacked on the grounds 
(1) that a scheme to defraud, of the character disclosed, is not vio- 
lative of section 5480, since the amendment of that section by the 
act of March 2, 1889 (25 Stat. 873, c. 393, § 1) ; (2) that the indict- 
ment does not fairly disclose the scheme or artifice to defraud pre- 
sented by the évidence for the government; (3) that it does not 
state the way in which the mails were to be used to effect the fraud ; 
(4) that it fails to show that the use of the mails was a part of the 
scheme or artifice ; (5) that it shows that the conversion of the 
money was the only unlawful act charged ; that this conversion was 
not aided by the use of the post-office establishment; that it was 
efïected after the scheme or artifice had been executed; and that 
the conversion was no part of that scheme ; (6) that the indictment 
does not charge the défendants with intending to defraud a cer- 
tain party whose name was known to the grand jury, and whom the 
indictment shows the défendants did intend to despoil ; and (7) 
that the indictment does not allège that the défendants had any in- 
tention to defraud any one. 

Section 5480 reads in this way: 

"If any person having devised or intending to devise any scheme or artifice 
to defraud, or (to sell, dispose of, loan, exchange, alter, give away, or dis- 
trlbute, supply, or furnlsh, or procure for unlawful use any eounterfeit or 
spurious coin, bank notes, paper money, or any obligation or securlty of the 
United States or of any state, territory, municipality, company, corporation, 
or person, or anything represented to be or Intimated or held out to be sueli 
eounterfeit or spurious articles, or any scheme or artifice to obtain money 
by or through correspondence, or by what is commonly called the 'sawdust 
swindle' or eounterfeit 'money fraud,' or by dealing or pretendlng to deal in 
what is commonly called 'green articles,' 'green coin,' 'bills,' 'paper goods.' 
'spurious treasury notes,' 'United States goods,' 'green clgars,' or any other 
names or terms intended to be understood as relating to such eounterfeit or 
spurious articles, to) be effected by elther opening or intending to open cor- 
respondence or communication with any person, whether résident withln or 
outside the United States, by means of the postoffice establishment of the 
United States, or by inciting such other person or any person to open eom- 
mimication with the person so devlsing or intending, shall, In and for 
executing such scheme or artifice or attemptlng so to do, place or cause to 
be placed, any letter, packet, writlng, circular, pamphlet, or advertisement in 
any postofflce, branch postofflce, or street or hôtel letter box of the United 
States, to be sent or delivered by the sald postoSice establishment, or shall 
take or receive any such therefrom, such person so mlsusing the postofRce 
establishment shall, upon conviction, be ptinlshable by a fine of not more than 
five hundred dollars and by imprlsonment for not more than elghteen months, 
or by both such punishments, at the discrétion of the court. The indictment. 
Information, or complaint may severally charge offenses to the number of 
three when committed withln the same six calendar months ; but the court 
thereupon shall give a single sentence, and shall proportion the punishment 
especially to the degree In which the abuse of the postofiice establishment en- 
ters as an instrument into such frauduleut scheme and device." 
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This section WaS originally enacted on June 8, 1872 (17 Stat. 323, 
c. 335, § 301). On March 2, 1889, the portion of it inclosed in 
parenthèses was inserted by amendment. 25 Stat. 873, c. 393, § 1. 
The position of couhsel for the défendants is that the effect of this 
amendment was to repeal the original section, and to enact an- 
other, in which the schemes and artifices denounced are restricted 
to those which are to be eflfected by means of some of the swindling 
devices or spufious articles specified in the amendment, or by means 
of some device or article of a similar character. In support of this 
contention they cite United States v. Beach (C. C.) 71 Fed. 160. 
But the construction of this amended section suggested in the opin- 
ion in that case, and pressed ûpon us by counsel for the défendants, 
does not commend itself to our judgment. The original act was 
leveled at the use of the post-office establishment to effect any 
scheme or artifice to defraud. The amendment was in the disjunc- 
tive. The statute, whert amended, denounced any scheme or arti- 
fice to defraud, or any scheme or artifice of the character described 
in the amendment. Instead of.limiting the offenses denounced to 
those specifically described in tiie amendment and to those of the 
same nature, it retained the original denunciation against every 
scheme or artifice to defra,ucl, and added to it any scheme or artifice 
"to sell, dispose of, loan, exchange, alter, give away, or distribute, 
supply, or furnish or procure for unlawful use any counterfeit or 
spurious coin," et cetera, as well as "any scheme or artifice to obtain 
money by or through correspondence or by what is commonly 
called the 'sawdust swindle' or 'counterfeit money fraud,' " or the 
other devices specified in the amendment. The only purpose of 
the construction of a statute or act oiÇ Congress is to ascertain or 
effectuate the intention of the legislators who enacted it. The act 
of March 2, 1889, when it is read in connection with the previous 
enactment, has forced the conviction upon our minds that it was 
the intention of the Congress by its passage not to subtract from, 
but to add to, the fraudulent schemes punishable under the original 
act, not to limit or restrict, but to enlarge and broaden, the scope 
and effect of that statute, to the end that the citizens might be more 
effectually protected from, and the mails might be purged of, the 
fraudulent schemes and devices described in the acts of Congress. 
The resuit is that the amendment of section 5480 by the act of 
March 2, 1889, did not detract from the effect, nor limit the scope, 
of the original act, to the schemes, artifices, or devices described in 
the amendment, or to those of a similar character, but its effect 
was to add to the offenses denounced by the original section those 
specified in the act of 1889. Culp v. United States, 82 Fed. 990, 
992, 27 C. C. A. 294; Durland v. United States, 161 U. S. 306, 16 
Sup. Ct. 508, 40 L. Ed. 709 ; Weeber v. United States (C. C.) 62 
Fed. 740. 

A minor objection to the indictment is that it contains an aver- 
ment that the persons whom the défendants conspired to defraud 
are unknown to the grand Jury, while it shows upon its face that, if 
they agreed to defraud any one, they conspired to defraud the State 
Mutual Insurance Company, and that the name of this company 
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was well known to the grand jury when the indictment was drawn. 
Conceding, without deciding, that the conspiracy of the défendants 
included a scheme to deîraud the insurance company, as well as 
its members, although the latter must hâve been the actual suf- 
ferers from their fraudulent acts, the grand jury were not required 
to return an indictment against the défendants for conspiring to 
defraud the insurance company, and the fact that they did not do 
so cannot afïect the validity of the indictment which they hâve pre- 
sented. This indictment charges the défendants with a conspiracy 
to devise a scheme to defraud persons to the grand jury unknown 
only. It does not charge them with conspiring to devise a scheme 
to defraud the insurance company, because that company does not 
fall within the category of persons unknown to the grand jury. 
It is not a valid objection to an indictment which charges the ac- 
cused with conspiring to devise a scheme to defraud persons un- 
known that it shows upon its face that they were aiso guilty of the 
ofifense — with which the indictment does not charge them — of con- 
spiring to defraud persons known to the grand jury. The objection 
that the grand jury did not charge the défendants with conspiring 
to defraud the insurance company cannot be sustained. 

Nor is it a tenable objection to an indictment that it fails to state 
the names of the parties whom the défendants are alleged to hâve 
conspired to devise a scheme to defraud, if it contains a true state- 
ment that thèse persons were unknown to the grand jury. Durland 
V. United States, 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709 ; Dun- 
bar V. United States, 156 U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390. 

The contention upon which counsel for the défendants seem to 
rely most confidently is that the indictment does not disclose the 
scheme or artifice to defraud with the necessary clearness and cer- 
tainty. Every man is presumed to be innocent until his guilt is 
established. When one is indicted for a serious offense, the pre- 
sumption is that he is not guilty, and that he is ignorant of the 
supposed facts upon which the charge against him is founded. 
He is unable to secure and présent the évidence in his défense — 
indeed, he is deprived of ail reasonable opportunity to défend — un- 
less the indictment clearly discloses the facts upon which the charge 
of the commission of the ofifense is based. It must set forth the 
facts which the pleader claims constitute the alleged transgression 
so distinctly as to advise the accused of the charge which he has 
to meet, so fully as to give him a fair opportunity to prépare his 
défense, so particularly as to enable him to avail himself of a con- 
viction or acquittai in défense of another prosecution for the same 
crime, and so clearly that the court, upon an examination of the 
indictment, may be able to détermine whether or not, under the 
law, the facts there stated are sufïicient to support a conviction. 
United States v. Hess, 124 U. S. 483, 486, 487, 8 Sup. Ct. 571, 31 L. 
Ed. 516 ; United States v. Post (D. C.) 113 Fed. 852._ 

The use of the post-ofHce establishment of the United States to 
exécute a scheme or artifice ta defraud, the intention to use it in 
this way as a part of the scheme or artifice, the scheme or artifice 
to defraud itself, and the intention of the défendants to defraud, are 
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essential éléments of the offense described in section 5480 of the 
Revised Statutes; and allégations of facts which fairly show the 
existence of ail thèse essentials, together with an allégation of a 
conspiracy tô commit the offense* are indispensable to a valid in- 
dictment under section 5440. United States v. Ryan (D. C.) 123 
Fed. 634; United States v. Clark (D. C.) 121 Fed. 190, 191; Dur- 
landv. United States, 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709. 
The intentional use of a légal contraçt or transaction for the purpose 
of defrauding another may constitute a scheme or artifice 'to de- 
fraud, under section 5480,^lthough the use of the same contraçt or 
transaction with an honest intent to accomplish a laudable object 
would be lawful and innocent. Durland v. United States, 161 U. S. 
306, 314, 16 Sup. Ct. 508, 40 L. Ed. 709 ; United States v. Loring 
(D. C.) 91 Fed. 881, 887. 

A mutual Insurance company organized under the laws of the 
State of North Dakota has no stock or stockholders, and is composed 
of the persons who are insured by the corporation, only. Rev. 
Codes N. D. 1899, § 3105. Thèse insured persons are the members 
of the corporation. Its business is conducted by a board of direct- 
ors chosen by the members. The members are liable to pay the 
expenses and losses of the company, and are entitled to ail its 
profits, in proportion to the amounts and terms oftheir insurance. 
AU the property of the corporation is held by its board of directors 
and officers, and ail its business is conducted in trust for thèse 
members. They are the only parties liable for its obligations, and 
the only parties entitled to its gains, and their payments are the 
only source of its revenues. They are the real parties in interest 
in its property and in its business. Sections 3108-3114, 3086-3089, 
2861. The indictment which the défendants challenge must be 
read in the light of thèse statutes of the state of North Dakota, in 
the light of the character of a mutual insurance company of that 
State and of its relation to its members, and in the light of the gên- 
erai rules of law and of pleading to which we hâve adverted. Let 
us so read the first count of this indictment for the purpose of ascer- 
taining whether or not it fails to disclose the scheme to use the 
mails of the United States to defraud the unknown members of the 
State Mutual Insurance Company, which the évidence in behalf of 
the United States indicated that they had planned and executed, 
and which we hâve described. Omitting unnecessary verbiage, this 
indictment contains averments that the défendants conspired to 
commit the offense disclosed by thèse alleged facts : They devised 
this scheme or artifice to defraud divers persons to the grand jury 
unknown. The State Mutual Insurance Company was a purely 
mutual insurance company organized under the laws of the state of 
North Dakota. The défendants planned to cause the board of 
directors of this corporation to make an agreement or arrangement 
with the défendant; Gilder to the effect that he should be the man- 
ager, and should hâve the possession of the funds and the control 
of the business of that corporation,- and to cause them to appoint 
him such manager without the knowledge or consent of the mem- 
bers of the corporation who were not officers thereof, so that while 
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the property of the corporation would appear to be in the posses- 
sion of, and its business would appear to be managed by, the officers 
chosen by its members, they would in fact be held and directed by 
the défendants. They intended, by means of Gilder's possession 
and control of the funds and business of the corporation, to procure 
and secure to themselves from the corporation and its members 
large sums of money, and thereby to cause the corporation to be- 
come insolvent. They were to effect this scheme by opçning cor- 
respondence with divers persons to the grand jury unknown by the 
use of the post-office establishment of the United States. After 
they had agreed upon this scheme, and after they had obtained pos- 
session and control of the funds and business of the corporation by 
means of the contract with Gilder, they placed in the post office at 
Hankinson, in North Dakota, to be sent and delivered by mail to 
their respective addresses, more than 2,000 letters directed to thèse 
unknown persons, of the ténor and effect of a certain letter which is 
set forth in the indictment, and which purports to hâve been written 
by the insurance company to one of its members, and tn notify him 
that the board of directors of the corporation had made an assess- 
ment to pay losses, so that the amount of his obligation to the Com- 
pany was $21.60, against which he held a certificate of loss of 
$33.60, and that the balance due to him would be promptly paid. 
By means of thèse letters the défendants obtained $75,000 from the 
members of the corporation ostensibly to satisfy assessments levied 
to pay losses of the corporation. They did not pay the losses, but 
converted this money to their own use. The question is whether 
the foregoing facts adequately disclose the scheme to defraud which 
the évidence for the government tended to esta,blish. Counsel 
argue that this scheme is not adequately disclosèd, because the 
averments oî the foregoing facts do not show by what means or by 
what method the défendants planned to fraudulently appropriate 
the money of the members of this corporation to themselves. They 
say that the indictment fails to show whether the large sums of 
money were to be secured by the défendants by means of the em- 
bezzlement of the funds by Gilder, by means of contractas made by 
him with his confederates without adéquate considération, or by 
one of a thousand other feasible but fraudulent ways not yet imag- 
ined. Is the indictment justly vulnérable to this criticism? Let 
us bear in mind that it does not charge a scheme to defraUd the in- 
surance company, but a scheme to use the post-office establishment 
of the United States to defraud persons to the grand jury unknown. 
Let us remember that the only persons connected with the insur- 
ance company who would suffer by the gathering and conversion 
of moneys ostensibly raised to pay the losses of the company were 
its members. Now, the indictment contains averments that the 
scheme of the défendants was to hâve Gilder secure the possession 
and control of the funds and business of the corporation by means 
of "a certain arrangement or agreement" hetween him and the 
board of directors, and that this scheme was to get from the corpo- 
ration and from its members, and to secure to the défendants, 
large sums of money, to bankrupt the corporation, and to use the 
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post-ofiiç^ I establishment of the Uniteid States a? a, part of this 
schemé tQ àccbmplish îts object. When thèse avçrments are 
thoughtfûUy'cpnsidered in the Ught of the fact that, under the law 
of its being, theorily source of the corporation's revenues was the 
moneys to be çQllected from its members upon assessments to pay 
losses and expèinses, that every dollar taken from the corporation 
was in reality tàkçn from them, and that the insolvency of the cor- 
poration was in fact the misfortune of the members, it is difficult — 
indeed, it is impossible — to escape the conclusion that neither the 
défendants nor the court could hâve failed to perceive, upon an 
inspection of this count of the inc^ictment, that it charged the de- 
fendants with devising a scheme to defraud the members of the 
insurance company by the use of the post-office estabHshment of 
the United States, through which the false notices of unnecessary 
assessments woqld.be sent, and by the use of the contract or agree- 
ment between Gilder and the board of directors of the corporation. 

It is said that the indictment discloses no scheme to defraud, 
because a contract Mrith Gilder that he should be the gênerai man- 
ager of the corporation^ in possession of its funds and in control 
oi its business, wâs a lawful agreement. But there are two answers 
to thiS; proposition : In the first place, if a légal contract is con- 
ceived and intended to be used, and if it is actually used, to defraud 
or despoil another, the intentional procurement and use of it is a 
scheme or artifice to defraud. ' In the second place, this indictment 
charges much more than the mère procuring and using of the con- 
tract with Gildeï. It charges that the défendants schemed and 
intended to use, and that they did use, the post-office establishment 
of the United States, together with the contract with Gilder, to 
procure from- the members of the corporation, and to secure to 
themselves, large sums of money, and to make the corporation in- 
solvent. The intentional bankrupting of the corporation by pro- 
curing and appropriating to themselves large sums of money which 
belonged to the corporation and to its members is inconsistent with 
an honest purpose, and indelibly stamps the entire scheme and 
transaction with bad faith and fraud. 

It is contended that the averment that the scheme "was to be 
efïected by the said Miller, Gilder, and Randall by opening corre- 
spondence and communication with divers persons to the grand 
jury unknown, by means of the post-office establishment of the 
United States," contains no notice that the plan charged was to 
communicate with the members by means of letters and circulars 
signed, sent, or received by the insurance company, and that com- 
munications of that character were inadmissible in évidence. But 
when it is considered that previous allégations had declared that 
it was a part of the scheme to place and keep the control of the 
business of the corporation in the hands of Gilder without the 
knowledge of the members who were not its chosen officers, and to 
procure the moneys which the défendants intended to, and did, 
appropriate to themselves from thèse members, this averment could 
not hâve failed to give to even the casual reader complète notice 
that it was a part of their scheme to use the name of the corpora- 
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tîon and the mails of the United States to send mîsleading letters 
and circulars to the unknown members of the corporation to induce 
them to pay the moneys which the défendants sought to secure. 
Our conclusion is that the facts alleged in the first count ôf this 
indictment fairly disclose the scheme to defraud the members of 
the insurance company which the évidence for the government 
tended to prove, a scheme to defraud them by the use of the post- 
office establishment, to communicate to them misleading notices of 
tmnecessary assessments, and the misleading appearance of the con- 
trol of their corporation by the officers they had chosen, by means 
of which and of the contract with Gilder the défendants would pro- 
cure and appropriateto themselves the moneys of the members. 

After the pleader had averred in the first count of this indictment 
that the défendants conspired to devise a scheme to defraud un- 
known persons, and after he had alleged in his description of this 
scheme that the défendants were to get the possession of the funds 
and the control of the business of the corporation by means of the 
contract with Gilder, without the knowledge of the members who 
were not officers, and that they were to procure the large sums of 
money from the corporation and its members, to secure thèse sums 
to themselves, and to thereby render the corporation insolvent, he 
made this averment : 

"And the scheme and artifice to defraud aforesaid was to be eCEeeted by the 
said Miller, Gilder, and Bandall by opening correspondance and communica- 
tion with divers persons to the grand jury unknown by means o( the post- 
ofBce establishment of the United States." 

This allégation is challenged by counsel for the défendants again 
and again. They insist that it is insufficient (1) to show any in- 
tention to use the mails to commit the fraud ; (2) to sustain the 
claim that the défendants conspired to use the mails as a part of 
their scheme to defraud ; and (3) to permit proof of the use of the 
mails to transmit communications between the corporation and its 
members. The third objection has already been considered. The 
fîrst is dignified by the sustaining opinion of Judge Wellborn in 
United States v. Long (D. C.) 68 Fed. 348, 350. It is, however, 
met by the stronger reasons and by the décision of the Suprême 
Court in Stokes v. United States, 15'!' U. S. 187, 189, 190, 15 Sup. Ct. 
617, 39 L. Ed. 667. In that case the government first alleged that 
the défendants conspired to commit the offense described in section 
5480 by devising a scheme to defraud persons unknown, and then 
alleged that the scheme was to be carried out by making certain 
représentations'; that it was to be further efïected by ordering 
goods ; and "that the post-office establishment of the United States 
was to be used for the purpose of executing such scheme and artifice 
to defraud" by opening correspondence with persons unknown. 
The court declared that the last averment was a sufficient state- 
ment of the defendant's intention to efifect the scheme by the use 
of the post-office establishment. If this is the true interprétation 
of an allégation that the post-office establishment is to be used to 
exécute the scheme, it must be the fair meaning of an averment 
that the scheme is to be effected by the use of that establishment, 
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for the twQ expressions are practically interchangeable. Moreover, 
this is the naturel interprétation of the averment in the absence of 
ail authoritjr. It appears ip the indictment as a part of the plead- 
er's description pf the alleged scheme to defraud which he averred 
the defendanta conspired and agreed to devise. They could not 
hâve conspired and agreed to plan to effect their scheme by the use 
of the post^office establishment without an intention to use it for 
that purpose, and the averment that it was a part of the scheme they 
agreed upon to use the mails to exécute that scheme is an adéquate 
allégation of their intention to use them for that purpose. 

The second objection is that the allégation challenged does not 
show that the défendants conspired to use the mails as a part of 
their scheme to : defraud, and hère it is confidently asserted that 
the averment fails because it does not set forth the method by 
which the défendants planned to use the mails — whether by corre- 
spondence to obtain the contract with Gilder, or to secure moneys 
from the members of the company. But when it is considered that 
the indictment contains no charge of a scheme to defraud the insur- 
ance company by means of the contract with Gilder or otherwise. 
when the earlier part of the indictment is read, its averments that 
the défendants conspired to devise the scheme to get control of the 
funds and business of the corporation to procure from its members 
their money, and to appropriate it to the défendants, when we con- 
sider that thèse averments are followed by this allégation that they 
planned to use the mails to effect this scheme, and when we re- 
member that the members of the corporation were the only parties 
in interest in it, that their payments constituted its only source 
of revenue, and that it was their moneys that the pleader alleged 
the défendants conspired to secure, the fair and rational conclusion 
must be that the indictment shows with adéquate clearness that 
the use of the post-office establishment to communicate with the 
members of the corporation to induce them to pay their money to 
the défendants was a part of the scheme to defraud which the dé- 
fendants conspired to devise- 

Another contention of counsel for the défendants is that the only 
unlawful act alleged in the indictment is the conversion of the 
money by the défendants that this is alleged to hâve taken place 
after ail the acts conceived as parts of the scheme to defraud had 
been done, that the wrongful conversion was not attributable to 
any of those acts, and therefore that ail the parts of the alleged 
scheme to defraud were lawful, and the indictment must fail. It 
is not true, however, that the conversion of the money was the only 
unlawful act alleged in the indictment, nor is it true that this con- 
version was not in any way attributable to the other acts which 
were a part of the scheme to defraud. The intentional use of the 
mails to procure from the members of the corporation moneys 
which the défendants intended to appropriate to their own use, the 
intentional use of the contract with Gilder to obtain this money 
for themselves, as well as the actual appropriation of it from mem- 
bers, were alike unlawful, as long as they were ail conditioned, as 
the indictment allèges that they were, by the prior conspiracy of 
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the défendants to devise and to exécute them as parts of their 
scheme to despoil the members of the insurance company. 

Finally it is seriously argued that the indictment contains no 
adéquate averment that the défendants ever had any intention to 
defraud any one, and the case of United States v. Post (D. C.) 113 
Fed. 852, is cited in support of this proposition. The alleged facts 
in that case bear so little analogy to those hère presented that the 
opinion in it is neither controlling nor persuasive. This indictment 
contains averments to the efïect that the défendants conspired and 
agreed to devise a scheme to use the mails of the United States 
and the contract w^ith Gilder to procure from the members of the 
State Mutual Insurance Company large sums of money, to appro- 
priate thèse sums to the use of the défendants, and thereby to 
render the corporation insolvent. Thèse allégations adequately 
disclose an intention on the part of the défendants to defraud the 
members of this corporation. They could not hâve committed the 
acts which they agreed to devise and to do without despoiling them, 
Every one is presumed to intend the natural and inévitable consé- 
quences of his acts. The défendants could not hâve agreed to do 
thèse acts, the patent conséquence of which was to defraud the 
members of this corporation, without intending to defraud them. 
The objection that the indictment does not adequately show the 
intention of the défendants to defraud the members of the insur- 
ance Company cannot be sustained. 

The attack upon this indictment has been earnest, persistent, and 
determined. The objections to it hâve been carefully and patiently 
considered. It is seldom, if ever, that any pleading so clearly and 
concisely states the alleged facts that it might not be improved 
after the criticism of an assailant and the trial of a case ; and it may 
be that, in the light of the argument of counsel for the défendants, 
a more admirable indictment could be drawn. But our conclusion 
is that this pleading fairly meets ail the tests prescribed for a state- 
ment of the offense charged against the défendants. 

Upon the trial of the case évidence was introduced which tended 
to show that in the year 1901 the défendants were in the control 
and management of the State Mutual Insurance Company of North 
Dakota under a contract between that company and Gilder made 
on January 19, 1901, which provided that he should be the gênerai 
manager of the corporation, should receive 25 mills ori ail bail and 
30 mills on ail fire insurance applications written by the company 
during that year, and that he should pay ail agents' commissions, 
express, telegraph, ofRcers' salaries, and ail other expenses of the 
company, except attorney's fées, postage, interest, losses, and ex- 
change, and that he should also pay the existing indebtedness of 
the company, which was then $5,290.99. There was évidence to the 
effect that the unpaid losses of the company in December, 1901, 
were about $18,000 ; that the commissions of Gilder under his con- 
tract amounted to about $65,000; that the aggregate amount he 
was required to pay out under his agreement was about $30,000; 
that the défendants caused the members of the company to be as- 
sessed and to pay in more than $70,000 to satisfy alleged losses 
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and expansés; and that they appropriated to their own use more 
than $35,000 of thèse, moneys, and made the corporation insolvent. 
In April, 1901, Mr. Charles E. Wolfe, an attorney at law, was 
retained by the corporation for the pùrpose of persuading the In- 
surance Commissionçr of North Dakota to deny a certain rival in- 
surance company the privilège of doing business in that state. Un- 
dèr this employment he wrbte one letter to his client, the State 
Ivtutual Insurance Company of North Dakota, which is marked 
Exhibit 70, and four to the Insurance Commissioner, which are 
niàrked Exhibits 71, 72, 74, and 75. He enclosed in Exhibit No. 
75_ certain newspaper clippings. Thèse letters and clippings con- 
tained statements relative to the acts of the officers of the rival 
company, the Farmers' Mutual Hail Insurance Company of Kan- 
sas City,, which were calculated to persuade the Insurance Commis- 
sioner to, refuse that company admission to the state of North Da- 
kota. Evidence had been introduced that the information on which 
the statements in the letters to the Insurance Commissioner were 
based and the newspapers clippings had been furnished to the at- 
torney, Wolfe, by one or more of the défendants, but there was no 
évidence that any of them ever saw the letters, or knew what state- 
ments they contained, before they were produced at the trial. In 
one of Wolfe's letters to the Insurance Commissioner, he vividly 
portrayed a, scheme to defraud, of the character of that charged 
against the défendants in this case, and stated that the officers of 
the rival company had repeatedly devised and executed sucli 
schemes. In another letter he wrote that, in order to substantiate 
his charges, he must get the record of the officers of that company 
from Amboy, Minn., Omaha, Neb., Pierre, S. D., and Kansas City, 
Mo. One of the newspaper clippings contained what purported 
to be an account of a part of a trial of a charge against P. W. 
Miller, président, C. M. Harris, vice président, and C. C. White, 
treasurer, of the Grain Growers' Mutual Insurance Association of 
Omaha, for the embezzlement of $9,000 from the stockholders of 
that corporation. In this state of the record, the letters and clip- 
pings were ofifered in évidence on the part of the government for 
the purpose of showing the intent of the défendants, as their ad- 
missions that the Insurance companies mentioned in the letters 
and clippings were schemes to defraud, and as their admissions that 
they participated in them before they organized the conspiracy 
charged in the indictment under which the trial was in progress. 
The défendants objected to them on the ground that they had no 
knowledge of their contents before the trial, and on the ground 
that Wolfe's authority as an attorney was limited to opposing the 
admission of the rival company to the state of North Dakota, and 
to acts pertinent to the trial of that issue. Thèse objections were 
overruled, and the letters and clippings were read to the jury. This 
ruling seems to be erroneous. The crucial issue upon the trial was 
whether or not the défendants intended by the contract with Gilder, 
and by their opération under it, to defraud the members of the 
State Mutual Insurance Company of North Dakota. That issue 
had not arisen, it had not been suggested or imagined, it did not 
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exist, in Aprîl, 1901, when Wolfe wrote the letters and sent the clip- 
pings which were received in évidence. He had not been employed 
by the défendants to make any statements or admissions or to act 
in any way iiï their behalf in respect to this issue. The letter, 
Exhibit 70, wàs a communication from the attorney, Wolfe, to his 
client, the insurance company. It had no competency to prove any 
fact against or intent of the défendants, and it is hère dismissed. 
The other letters were sent by Wolfe, with the newspaper clip- 
pings, to the Insurance Commissioner, to persuade him to refuse to 
admit the Kansas City insurance company to do business in North 
Dakota. 

Conceding that the défendants were in efïect the North Dakota 
insurance company, and that whatever power Wolfe had from that 
corporation he also had from the défendants, the limit of his author- 
ity was to make arguments and to présent statements to the Insur- 
ance Commissioner on behalf of the défendants upon the single is- 
sue whether or not the Kansas City company should be permitted 
to do business in the state of North Dakota. Upon that issue, 
and in favor of the parties to that controversy, the acts and admis- 
sions of their attorney, Wolfe, were the acts and admissions of the 
défendants. But are thèse aCts and admissions chargeable to the 
défendants in the trial of other issues between them and the United 
States, or other parties not interested in the issue before the com- 
missioner? Unless Wolfe was authorized by thèse défendants to 
speak for them through the letters and clippings of April, 1901, upon 
the issue tried in this case in 1903, so that his admissions were their 
admissions, the letters and clippings he presented to the Insurance 
Commissioner did not rise to the dignity of hearsay, even. What 
the défendants admitted, if Wolfe had not this authority, was that 
which they said to him. If their communication to him was not 
privileged, and if Wolfe had related under oath exactly what they 
said or wrote to him upon the subjects treated in the letters and 
clippings, that statement would hâve been their admission. But 
the letters and clippings in évidence do not purport to contain what 
the défendants, or any of them, said or wrote to Wolfe or to any 
other person. The évidence goes no farther than to show that 
some of the défendants furnished the clippings and the informa- 
tion upon which Wolfe based the statements in his letters. The 
répétition of such communications as those which thèse défendants 
made to their attorney is always subject to great imperfections. 
It should be received with great caution. The parties who make 
the communication may not hâve correctly expressed their meaning. 
They may hâve been misunderstood. A slight altération of the 
words, without any design of intentional misrepresentation, may 
hâve entirely varied the efïect of their saying or writing. The 
répétition of such communications should never be received unless 
it appears with reasonable clearness that it is a correct statement 
of what the parties to be charged said or wrote. It should never 
be received unless it is clear that the saying or writing was brought 
home to their knowledge. How the défendants furnished the in- 
formation to their attorney, whether they furnished it orally or in 
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writing, in what words they communicatèd it, the record contains 
not a shadow of évidence to show. There is no proof in it that 
any of the défendants ,knew the contents of any of the letters or 
of the clippings, or that any of them ever said or wrote that any of 
the statements thereîn were trûe. The fact is that the statements 
contained in the letters and in the clippings are nothing but the ar- 
gument of défendants' attôrneyupon the trial before the commis- 
sioner of the issue of the admission of the rival company to North 
Dakota. If Wolfe had written to that officer that the défendants 
had told him or had written him that every statement in his letters 
and in the clippings was true, that statement would hâve been noth- 
ing but written hearsay, and wôuld hâve been utterly incompétent 
as proof of an admission or of knowledge of the défendants. He 
did not do even this. He made the statements in his letters, and 
presented those in the clippings, not as the statements of his clients, 
but as his argument upon information furnished by them. The 
proverbial variance between a client's relation of the facts of his 
case to his attorney, and the latter's statement of them in his argu- 
ment of the issue to the determining tribunal, marks the wide mar- 
gin below the rank of hearsay, to which thèse letters and clippings 
must fall unless the attorney, Wolfe, was so authorized to speak 
and Write for the défendants that his àcts and writings in the case 
which involved the admission of the Kansas City company to do 
business in North Dakota were the acts and writings of the défend- 
ants Upon their trial for conspiracy to devise a scheme to defraud 
two years later. Had he any such authority ? Were his state- 
ments in his letters and the statements in the clippings from the 
newspapers which formed parts of his argument in that case the 
statements and admissions of the défendants in this case? 

It is a gênerai and a salutary rule that one ought not to be and 
cannot be prejudiced in the hearing and détermination of any case 
or issue by the pleadirigs, arguments, or acts of his counsel in the 
trial of another case or proceeding which involved a différent issue. 
Some of the reasons wnich hâve induced the establishment of this 
rule are (1) that an attorney employed to try one case or issue is 
not presumed to be instruCted in, and is generally ignorant of, the 
facts which condition tihe other cases and controversies in which 
his client is interested; (2) that neither client nor attorney should 
be prejudiced in the subseçiu'ent trial of a case or issue not in the 
mind or contemplation ôfeither by the attorney's allégations, 
admissions, or arguments in the triail of another case involving a dif- 
férent controversy; and (3) that the wide variance between the 
client's statement of the facts of a case to his attorney, and the 
latter's présentation of those. facts at the trial of the issue it in- 
volves, is so marked and proverbial that the client ought not to be 
prejudiced by the latter's statement in any other case involving 
différent issues. The courts, even, do not consider themselves 
bound by opinions which they may express upon issues which they 
are not deciding, when those issues subsequently arise for careful 
considération and détermination. In the exécution and enforce- 
ment of the gênerai rule to which référence has been made, Con- 
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gress has expressly provided that no pleading of a party, and no évi- 
dence obtained from him by means of any judicial proceeding, shall 
be given in évidence or in any manner used against him in any crim- 
inal proceeding (Rev. St. § 860 [U. S. Comp. St. 1901, p. 66]) ; and 
a similar provision is found in the statutes of North Dakota (Rev. 
Codes N. D. 1899, § 5281). If solemn admissions in a verified 
pleading are not compétent évidence against a party who makes 
oath to them, when he becomes a défendant in a criminal proceed- 
ing, much less are the fugitive statements in the arguments of his 
counsel upon a dififerent issue in a less formai proceeding. Admis- 
sions of counsel in one suit or proceeding are not compétent évi- 
dence as admissions of his client to préjudice him in the trial of a 
différent issue in another action or proceeding. Wilkins v. Stidger, 
22 Cal. 232, 239, 83 Am. Dec. 64; Harrison's Devisees v. Baker, 5 
Litt. (Ky.) 250; Elting v. Scott, 2 Johns. 157, 162; Phillips on 
Evidence, *479 ; Boileau v. Rutlin, 2 Exch. R. 665, 677 ; Doe d. 
Bowerman v. Sybourn, 7 Term R. 2, 3 ; Young v. Wright, 1 Camp. 
139, 141 ; Parkins v. Hawkshaw, 2 Stark. 239, 240. The letters and 
newspaper clippings which the attorney, Wolfe, presented to the 
Insurance Commissioner upon the issue whether or not a rival In- 
surance Company should be permitted to do business in North Da- 
kota, were not compétent évidence against the défendants of their 
admission of the truth of any of the statements which those letters 
and clippings contained upon the trial in 1903 of the issue whether 
or not the défendants were guilty of a conspiracy to devise a 
scheme to defraud the members of the North Dakota company 
which they had operated. 

For the same reason, thèse letters and clippings were not compé- 
tent évidence that the défendants had any knowledge of any of the 
alleged facts stated in them. They were not évidence of such 
knowledge because Wolfe was unauthorized to admit for the pur- 
poses of the trial of the issue below that the défendants had this 
knowledge, and because, in the absence of such authority, the state- 
ments in the letters and clippings are much less compétent than 
mère hearsay. The suggestion that the letters and clippings were 
properly received in évidence because they were a part of the things 
done by the défendants in exécution of the alleged scheme to de- 
fraud is not persuasive. It is only those acts in exécution of the 
scheme which hâve some tendency to prove or to disprove the 
charge that the défendants conspired to devise and exécute it that 
constitute compétent évidence upon the trial of the issue which 
that charge présents. The attempt to prevent a rival insurance 
company from doing business in a state has no such tendency. It 
is a proceeding as usual and characteristic of a legitimate insurance 
corporation as of an insolvent company, or of a fraudulent scheme to 
operate one. This évidence was not offered for any such purpose, 
but to prove the admissions and prior evil intent of the défendants ; 
and, under the established rules of law to which référence has been 
made, it was not compétent for any purpose. The receipt of thèse 
letters and clippings in évidence against the défendants was preju- 
dicial and fatal error. 
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Theibe îs ariother reason why thèse exhibits should not hâve been 
admitted in évidence. They failed to show that any of the défend- 
ants were participants in any of the schemes to defraud which they 
mention, or that they had any knowledge concerning them before 
they formed the conspiracy for which they were tried below. They 
mention but two such schemes — that of the Kansas City company 
and that of thé Grain Growers' Association of Omaha. The only 
suggestion of the connection of any of the défendants with either 
of thèse eèmpanies to be found in them is the narration of a part 
of the trial of Miller and others for embezzlement in one of the 
newspaper clippings where he is named as the président of the 
Omaha company. But this clipping from the newspaper was no 
évidence of the fact that he was ever the président of that company. 
It was nothing but hearsay of hearsay. Now, the theory of the 
ofFer of thèse exhibits was that they îndicated the evil intent of 
the défendants, disclosed by their participation in the earlier 
schemes to defraud to which they refer. Inasmuch, therefore, as 
they did not tend to show that any of the défendants did participate 
in, or that they had knowledge of, those earlier schemes, they did 
not tend to show their evil intent in entering upon this scheme, and 
they had no place in the évidence against the défendants. 

One of the important issues in the case was whether or not the 
plan of the défendants was a scheme to operate the State Mutual 
Insurance Company temporarily for a few months for the purpose 
of defrauding its members, or a plan to establish and operate a per- 
manent and successful insurance business. If the contract with 
Gilder was so unfair and unconscionable as to imply fraud and 
bad faith, that fact tended distinctly to show that their plan was 
to defraud the members of the company, while, if the agreement 
with Gilder was just and fair, that fact would go far to persuade to 
the opposite conclusion. In Decembèr, 1901, the unpaid losses of 
the company were about $18,000. At that time the board of direct- 
ors of the company defeated a motion made by Gilder to authorize 
the company to renew his contract for another year; and when 
Gilder was upon the stand his counsel asked him whether or not, 
in connection with his application for a renewal of his contract, 
any proposition was made by him to the company in relation to the 
procurement of money to satisfy its unpaid losses, and the court 
refused to permit him to answer the question upon the ground that 
the inquiry was irrelevant. The presumption from the record is 
that the answer, if it had been received, would hâve been favorable 
to the défendants ; that it would hâve been that the witness ofïered 
to obtain the money and to pay the unpaid losses of 1901, as he had 
agreed to pay those of the year 1900. If he was willing and offered 
to assume the burden of thèse losses in considération of a renewal 
of his agreement, that fact would indicate much more strongly that 
his plan and purpose were to establish a permanent and successful 
business, than it would that he intended to bankrupt the corpora- 
tion and to defraud its members by making their contracts of in- 
surance worthless. Thé question related to the issues, and the 
witness should hâve been permitted to answer it. 
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In view of the fact that this case must be retried, attention is 
called to a few questions which may not be so presented that any 
ruling of the court upon them is properly challenged. In some 
instances books of record which were incompétent as évidence were 
admitted for référence only, and then witnesses who had no knowl- 
edge of the facts disclosed by the books, except such as they derived 
from an examination thereof, were permitted to testify what facts 
thèse books disclosed. Obviously, if books are not themselves 
compétent évidence of the facts they relate, the testimony of wit- 
nesses who do not know thèse facts, and who did not prépare the 
statement of them contained in the books, cannot be compétent 
évidence of the facts there disclosed, and the admission of the books 
for référence only cannot change the rule. After books are prop- 
erly proved and admitted in évidence in proof of facts which they 
recite, a witness may examine them, summarize their évidence, 
and testify to the summary. But this may be lawfully done only 
when the books themselves are compétent évidence of the facts 
summarized, or when they constitute memoranda made by the 
witness which can be used to refresh his memory of the fàcts. 

In the course of the attempt of the government to establish the 
intent of the défendants by their alleged participation in earlier 
schemes to defraud, it introduced évidence which it claimed indi- 
cated that the Grain Growers' Association of Omaha and the Farm- 
ers' Mutual Hail Association of Watertown were formed and con- 
ducted in the same way as was the State Mutual Insurance Com- 
pany of North Dakota. But it did not produce any évidence which 
had any tendency to show that the défendant Gilder participated 
in, or was aware of, the organization or opération of either Com- 
pany before he engaged in the organization of the North Dakota 
Company, or that the défendant Randall was before that time aware 
of, or in any way connected with, the Grain Growers' Company. 
At the close of the évidence for the plaintifï, and again at the close 
of ail the évidence, Gilder made a motion to strike out, as to him, 
the évidence relative to both thèse companies, and also relative to 
the Western Farmers' Company of Topeka; and Randall moved to 
strike out, as to him, the évidence in référence to the Grain Grow- 
ers' Company, and also relative to the State Mutual Hail Insurance 
Company of Hankinson. Thèse motions were denied, and the court 
did not instruct the jury that any of this évidence should not be 
considered by them in determining the guilt or innocence of the 
défendants who did not participate in the organization or manage- 
ment of any of thèse companies. Thèse companies were organized 
and operated before the conspiracy to defraud charged in this case 
was formed. The knowledge and intent of one of the défendants 
prior to the formation of the conspiracy in issue constituted no 
évidence of the knowledge or intent of the others, and even if the 
défendant Miller was aware of, or connected with, the formation 
and conduct bi thèse earlier companies, that fact did not tend to 
show any knowledge or fraudulent intent of Gilder before or at the 
time the conspiracy on trial was formed. If Gilder and Randall 
had no connection with or knowledge of the opération of the Grain 
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Growers' Association.» beforc they entered into the aHeged con- 
spiracy ùpoit trial,ilîhe formation land conduet of that company could 
not hâve inaicated that they had conceived any frauduleilt inten- 
tion when they entered upon the scheme which is challenged in 
this case, and, as to them, the évidence concerning the Grain Grow- 
ers' Association should hâve been withdrawn from the jury. Nev- 
ertheless the motions were properly denied because they were too 
broad. They included the évidence in référence to the Topeka 
company, with which Gilder was connected, and in référence to the 
Hankinson- company, in which Randall may hâve been interested. 

The judgment below is reverséd, and the case is remanded to the 
District Court, with instructions to grant a new trial. 



UNITED STA'fES SAVINGS & LOAN CO. v. CONVENT OP ST. ROSE. 

(Circuit Court of Appeals, NInth Circuit November 7, 1904.) 

No. 1,063, 

L Building ANO Loan associations— Conteact with Bobeowing Stock- 
EOLDERS— Application of Payments. 

Wljerft a borrowlng stockttolder in a building and loan association for 
elght year^ made the monthly payments required, and acqulesced in their 
application, In, accordaiice with the terms of the written contraet, with 
full knowledge o£ such ternis, a court will not make a différent rule for 
their application merely because the borrower may hâve believed, when 
the contraet was made, that a différent application should be made, but 
the contraet, if enforceable at ail, will be enforced as the parties made it 

2. Same— Bepi:nse dp Ultba Vibes— Estoppel. 

Where the contraet betweèn a building and loan association and a bor- 
rowlng stockholder which Is a prlvate corporation bas been fully executed 
by the association, and the borrower bas received and used the money, 
it cannot defeat the enforcenient of the contraet agalnst it, in accord- 
ance with Its terms, on the ground that the contraet on its part was 
ultra vires because of its want of power to become a stockholder In an- 
other corporation. 

8. Same. 

Where a -prlvate corporation organized for benevolent purposes, and 
having no powér under the laws of the state to become a stockholder In 
anotber corporation, subserlbed for stock of a building and loan associa- 
tion, from which it also . borrowed money, and made the payments re- 
quired by the contraet untll the amount paid in dues, premlums, and In- 
terest exdeéded the sum borrowed, with légal interest, such payments 
must be appUed in satisfaction of the loan, which Is the only lawful part 
of the contraet, and the corporation is not estopped, under the rule of the 
Suprême Court of the United States or of the Suprême Court of the state 
of Washington, to set up Its want of power as ground for cancellation of 
the contraet as to any f urther liabillty. Per Gilbert, Circuit Judge, dis- 
sentlng. 

Appeal from the Circuit Court of the United States for the Western 
Division of the District of Washington. 

Corwin S. Shank and Winfield R. Smith, for appellant. 
J. C. Cross ahdj; B. Bridges, for appellee. 

Béfore GILBERT and ROCS, Circuit Judges, and HAWLEY, 
District Judgfè. 
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HAWLEY, District Judge. Appellee is a religions corporation 
formed, organized, and existing under the laws of the state of 
Washington. Appellant is a corporation organized and existing 
under the laws of the state of Minnesota, and engaged in business 
as a building and loan association in the sale of stock, and the 
loaning of moneys received on account of such stock, to its stock- 
holders only, on what is generally known as "the building and loan 
association plan." In January, 1893, appellee made application in 
writing to appellant for a loan of $7,000, and (as was required by 
the rules and régulations of the appellant) subscribed for 70 shares 
of stock therein, of the par value at maturity of $100 each, and, 
upon the acceptance of the application by appellant, the mortgage 
in controversy was duly executed by appellee. Appellee in May, 
1901, brought this suit to cancel and set aside the mortgage upon 
the ground that the mortgage indebtedness has been fully paid 
and discharged, and upon the further ground that the contract as 
made was ultra vires, in that appellee was incapable of entering 
into a valid contract to acquire, own, or pay for stock in another 
corporation. The pleadings and évidence herein threshes out the 
"old story," which has been so often discussed in cases of this char- 
acter, whether the contract is to be construed as a simple loan of 
money with interest thereon, and whether the amounts paid for 
premiums on the stock should be credited on the loan. It was 
stipulated that the answer should be treated as a cross-complaint. 
The circuit court, upon the proofs in said cause, adjudged and de- 
creed "that the défendant herein surrender for cancellation the 
bond, stock certificates, and mortgage referred to in the complain- 
ant's bill, and that the défendant exécute an acknowledgment of 
satisfaction and discharge of the mortgage herein mentioned and 
referred to, sufficient to authorize the cancellation of record of the 
said mortgage in the office of the auditor of Chehalis county, Wash- 
ington," and for costs. From this decree the appeal herein is taken. 
The assignments of error raise the question whether the written 
contract was unconscionable, or made under false représentations 
of the appellant's agent, which appellee believed at the time to be 
true ; and upon the further ground as to whether the plea of ultra 
vires, which the court below held to be good, can be sustained. 

1. Upon the first ground but little need be said. It is claimed 
that a pamphlet published by the appellant led the appellee to 
understand that there was no premium to be paid in connection 
with the loan. The testimony does not support this claim. Father 
Deichman, who was the convent's chaplain and business adviser, 
testified that he had read the pamphlet and ail of the writings that 
were signed; that he wrote out the application for the loan, and 
witnessed the certificate for 70 shares of stock issued by appellant 
to appellee, etc. In his examination the witness testified as fol- 
lows: "Q. State whether or not any premium was to be paid. 
A. Not that I remember." The testimony also shows that in ail 
things in corinection with this loan he took an active, zealous in- 
terest to obtain favorable considération for the convent. It also 
shows that he was anxious to get the loan. "Q. Had you had any 



Personal correspondence with the company prior to the making of 
your appUcatiç^? A. No, sir, I h^ad not; it was: gome tirae later 
on, when they came first.; I started in with them to talk about in- 
surance matters. I wanted tp save the sisters the premium — 
what the lagent would get. We were very anxiQUS to get that 
money, and so we didn't care. We would consent to anything at 
that time." The uncontradicted testimony shows that appellee, for 
a period ôf eight years af ter the mortgage was executed, acquiesced, 
with full knowledge of ail the facts, in the method adopted by 
appellant in applying the payments each month, in strict accord- 
ance with the written contract. This being true, we are of opinion 
that the court should not make a difïerent rule for the application 
of such payments simply because appellee, at the time of the con- 
tract and loan, thought a différent application should be made. It 
is unnecessary to further review the testimony. A careful exam- 
ination of it shows that there are. no questions involved in it which 
distinguishes it in any manner from the principles announced by 
this court in the Pacific States Savings, Loan & Bldg. Co. v. Green, 
123 Fed. 43, 59 C. C. A. 167, and followed in the United States 
Savings & Loan Co. v.: Parker, 123 Fed. 1007, 59 C. C. A. 683, upon 
substantially similar facts. In the Green Case this court said : 

"The gênerai rule Is, we thlnb, well settled that a court of equlty Is not 
authorlzed to set aside and annul a eontraet made by parties with full knowl- 
edge p£ aU the terms and conditions of the same, without it is elearly and 
satisfactorlly shown that there was fraud, oppression, or undue advantage 
takeh with référence to Its exécution. * * * We understand the law to 
bë that payments of premlums on the stock are not premiums made upon 
the loan, but are to be applied solely to the crédit of the shares." 

Numerous authorities were there cited in support of the views 
therein expressed. The contract, if enforceable at ail, is to be en- 
forced as the parties made it, and its terms and provisions must 
govern theîr rights. 

2; ConCeding, for the purpose of this opinion, that the appellee 
was not authorized to become a shareholder in the stock of appel- 
lant for the purpose pf securing a loan of money to enable it to 
build a: convent on thé land mortgaged, it does not necessarily fol- 
low that the court should set aside and annul the contract on that 
ground. The mortgage in this case was given under and in pur- 
suance of the, contract made between the parties. It was an exe- 
cuted contract. Appellant paid $7,000 to appellee, and did every- 
thïtig '#hich it agreed to do. Appellee has received the fruits and 
benèfits df tiie contract, but has not paid ail the money agreed to 
be jîaid thérebn by thé_ terms of the written contract. Can it now 
successfully defeat the contract by the plea of ultra vires? It must 
be remembered that we are calied upon to deal directly with the 
rule as applied to private corporations, where the contract has 
bèen fully executed by the party against whom the plea of ultra 
vires is i,nvoked, as disti'nguished froni the rule which is applied to 
cases of executory contracts or contracts made by public or quasi 
public corporations, which owe important duties to the public. 
The gênerai rule applicable to the case in hand is expressed in 5 
Thompson on Corporations, § 6016, as follows : 
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"The great mass of judicial authority seems to be to the effect that where 
a private corporation bas entered into a contract in excess of its granted 
powers, and bas received the fruits or benefits of the contract, and an action 
la brought against ît to enforce the obligation on its part, it is estopped 
from setting up the défense that it had no power to make It." 

And numerous authorities are there cited in support of this text. 

In Blue Rapids Opéra House Co. v. Mercantile Building & Loan 
Ass'n (Kan. Sup.) 53 Pac. 761, the opéra house company had taken 
stock in the building and loan association, and obtained a loan to 
finish the construction of the opéra house. It got the money, and 
gave its bond and mortgage. It will thus be seen that the case 
is directly in point. The court said : 

"The opéra house company contends that its officers were without power 
to make the loan by taking stock in the building and loan association. What- 
ever may bave been the powers of the officers bf the opéra house company 
In this respect, the défense of ultra vires is not avallable to the company. 
The contract bas been in good falth fully performed by the other party, the 
money has been paid, and the opéra house company bas had the full beneflt 
of the payment and the performance of the contract. The law now Interposes 
an estoppel, and wlU not permit the validity of the loan contract to be ques- 
tioned. Rallroad Co. v. Johnson, 58 Kan. 175, 183, 48 Pac. 847." 

In Bowman v. Poster & Logan Hardware Co. (C. C.) 94 Fed. 592, 
596, the court based its décision upon other grounds, but announced 
the rule upon the point hère under discussion as follows: 

"Whether it be true that an ordinary corporation, authorized by its char- 
ter to do a gênerai merchandise business, can become a shareholder in a 
building and loan association, in order to borrow money to carry on Its 
business, in the opinion of the court is not décisive of this case ; Indeed, the 
question is not necessary to its décision. If it be admltted that it cannot, 
still, underlying this question Is another, about whieh there cannot be mucb 
doubt in the llght and trend of modem décisions. The Foster & Logan Hard- 
ware Company complied with the rules and régulations required by the 
plalntifC building and loan association In order to become a borrower, and 
executed the note and mortgage sued on, and accepted the stock. It used 
the money so borrowed In constructlng its business house. So far as the 
plalntifC building and loan association was concerned, the contract was an 
executed contract. Ail the plalntifC building and loan association could do 
was done. Can the Foster & Logan Hardware Company, after having re- 
ceived and used the plalntifC's money under this executed contract, be heard 
to say that it had no power to become a member of the association, and that 
its act was therefore ultra vires? I think not. ♦ * * The court is of 
opinion that the Foster & Logan Hardware Company, if In existence, and 
a défendant, could not avail itself of the plea of ultra vires." 

See, also, Kadish v. The Garden City Eq. L. & B. A., 151 111. 531, 
538, 38 N. E. 236, 42 Am. St. Rep. 256 ; The Sherman Center Town Co. 
V. Morris, 43 Kan. 282, 284, 23 Pac. 569, 19 Am. St. Rep. 134 ; Booth 
Bros. V. Baird (Sup.) 82 N. Y. Supp. 432, 435 ; Schrimplin v. Far- 
mers' Life Ass'n (lowa) 98 N. W. 613, 616 ; Hunt v. Hauser Malt- 
ing Co. (Minn.) 96 N. W. 85, 87, and authorities there cited. 

Appellee relies principally upon Parsons v. Tacoma Smelting & 
Refining Co., 25 Wash. 492, 65 Pac. 765, but that case is wholly 
unlike the case at bar in this, that there the suit was brought by 
a stockholder of the corporation to déclare a certain transaction 
invalid on the ground that the corporation had no power or author- 
ity in the premises. No such question as is hère presented was 
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there raised or discussed; It is simply a case that upholds the gên- 
erai pro|)osition which we hâve conceded. 

The décisions in the state of Washington, wherever the question 
has been raised, are to the ^ffect that, where a corporation has ac- 
cepted the benefits of a contract, it is estopped from denying the 
validity of the instruments by which those benefits came to it. In 
Tootle V. tirst National Bank, 6 Wash. 181, 33 Pac. 345, the court 
held that, where a banking corporation has received and retained 
the benefits of a transaction, it cannot set up the plea that the con- 
tract was ultra vires ; and cited, in support of this principle, 2 Morse 
on Banks and Banking (3d Ed.) § 740; 2 Beach, Priv. Corp. § 425; 
2 Morawetz, Priv. Corp. (2d Ed.) § 688 ; Green's Brice's Ultra Vires, 
729, note a ; Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 693 ; 
and further , stated that: "This rule is so well established that it 
is the work of supererogation to quote authorities to sustain it." 

In Allen v. Olympia LÎght & Power Co., 13 Wash. 307, 309, 43 
Pac. 55, 56, the court said; 

"The second contention, viz., the want of authorlty In the offlcers to make 
the note in suit, will not serve the défendant when it appears, as it does 
from the pleadings In this case, that It had the beneflt of the money which 
it received by reason of the exécution of the note. This court has often de- 
cided that corporations cannot escape their honest obligations by pleading 
want of authorlty to exécute a contract, vrhere, as a resuit of the contract, 
the corporation had received the beneflt of the money obtalned." 

The same doctrine was followed in City of Spokane v. Amster- 
damsch Trustées Kantoor, 22 Wash. 172, 180, 60 Pac. 141, 143. 
The court, after citing Thomas v. Railroad Co., 101 U. S. 71, 25 L. 
Ed. 960, said: 

"It seems that the rnle stated In Parish v. Wheeler, 22 N. T. 494, has 
been applled by this court, and where a corporation has received benefits 
under a contract it is estopped from saylng It has no power to mal£e It." 

See, also, Dexter, Horton & Co. v. Long, 2 Wash. St. 437, 440, 
27 Pac. 271, 26 Am. St. Rep. 867 ; Wheeler, Osgood & Co. v. Ev- 
erett Land Co., 14 Wash. 630, 633, 45 Pac. 316. 

The décisions in the state of Washington are in Une with the 
décisions herein cited from other states. If, under the facts of this 
case, appellée is estopped from pleadirig that the contract was ultra 
vires, then it follows that, if the contract was valid, it can be en- 
forced. A différent contract cannot be made between the parties 
simply because of the plea of ultra vires, unless the plea can be held 
good. The authorities in the state of Washington did not change any 
of the terms of the original cOntract or agreement. The parties were 
held estopped from asserting the plea of ultra vires solely because they 
had received money or property on the faith of the contract or trans- 
action, and could not, under circumstances similar to the case at bar, 
in equity and good conscience deny their contract, because they were 
estopped by their own acts and conduct from doing so. 

The decree of the Circuit Court is reversed, and cause remanded, 
with directions to the Circuit Court to enter a decree of foreclosure 
in favor of appellant herein for the amount found to be due under 
the contract, consistent with the views expressed in this opinion. 
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GILBERT, Circuit Judge (dissenting). The appellee was a 
benevolent corporation, formed for the establishment and mainte- 
nance of a hospital for the care and treatment of the sick and in- 
jured, and the maintenance of a school for educational purposes, 
with the powers necessary to carry out those purposes. It is not 
disputed that under the laws of the state of Washington a corpo- 
ration is not permitted to subscribe for or hold stoclc in another cor- 
poration. This was first held in Denny Hôtel Co. v. Schram, 6 
Wash. 134, 32 Pac. 1002, 36 Am. St. Rep. 130. In Parsons v. Ta- 
coma Smelting & Refining Co., 25 Wash. 492, 65 Pac. 765, it was 
held that such power did not exist under the statutes of that state, 
even where assumed in the articles of incorporation under a gênerai 
law providing for the formation of private corporations and per- 
mitting them to enumerate in their articles the powers to be exer- 
cised by them. 

The appellant relies on cases such as Bowman & Poster v. Hard- 
ware Co. (C. C.) 94 Fed. 592, in which it is held that where a 
contract made by a corporation in excess of its granted powers has 
been executed, and the corporation has received the benefit thereof, 
the law interposes an estoppel, and will not permit the validity 
of the contract to be questioned. And such may be said to be the 
doctrine of perhaps the majority of the state décisions. But in 
the Suprême Court of the United States it is not so held. In Cen- 
tral Transportation Co. v. Pullman Palace Car Co., 139 U. S. 59, 
60, 11 Sup. Ct. 478, 488, 35 L. Ed. 55, the court said : 

"A contract of a corporation which is ultra vires In the proper sensé — 
that is to say, outslde the object of its création as deflned in the law of its 
organization, and therefore beyond the powers conferred upon it by the 
Législature — is not voidable only, but wholly vold and of no légal effect. 
The objection to the contract is not merely that the corporation ought not 
to hâve made it, but that It could not make it. The contract cannot be 
ratified by either party, because it could not hâve been authorized by either. 
No performance on either side can give the unlawful contract any validity, 
or be the foundation of any right of action upon it." 

The doctrine of this case is affirmed in McCormick v. National 
Bank, 165 U. S. 550, 17 Sup. Ct. 433, 41 L. Ed. 817, and California 
National Bank v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 
198. Nor does the Suprême Court, in so holding, distinguish be- 
tween cases of quasi public corporations and private corporations. 
In De la Vergne v. German Savings Inst., 175 U. S. 58, 20 Sup. Ct. 
25, 44 L. Ed. 62, the court said : 

"Whatever doubts might hâve been once entertained as to the powers of 
corporations to set up the défense of ultra vires to defeat a recovery upon 
an executed contract, the rule is now well settled, at least in this court, that, 
where the action is brought upon the illégal contract, It is a good défense 
that the corporation was prohiblted by statute from entering into such 
contract, although in an action upon a quantum meruit it may be compelled 
to respond for the benefit actually received." 

In Ward v. Joslin, 186 U. S. 142, 22 Sup. Ct. 807, 46 L. Ed. 1093, 
the court applied the doctrine to a contract made by a private cor- 
poration, the Western Investment Loan & Trust Company of Kan- 
sas, and said: 
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"The raie In thls court Is tMt a contract made by a corporation beyond the 
scope of it$ powers, express or Implled, cannot be enforced or rendered en- 
forceable by the application of the princlple of estoppel." 

The extent to which the Suprême Court has applied équitable 
relief in cases of ultra vires contracts made by corporations has 
been to require the spécifie return of property or money parted with 
on the faith thereof (Sait Lake City v. Hollister, 118 U. S. 263, 6 
Sup. Ct. 1055, 30 L. Ed. l'î'6), or to compel compensation for prop- 
erty not returned (Central Transportation Co. v. Pullman Palace 
Car Co., 139 U. S. 60, 11 Sup. Ct. 478, 35 L. Ed. 55 ; Pullman Palace 
Car Co. V. Transportation Co., 1,71 U. S. 156, 18 Sup. Ct. 808, 43 L. 
Ed. 108). 

This established ruie of the Suprême Court must control the dé- 
cision in th'e présent case, unless the Suprême Court of the state 
of Washington had, prior to the time when the contract in the prés- 
ent case was entered into, âilnounced a différent rule as to contracts 
ultra vires made by cor{)orations of that state. In Dexter, Horton 
& Co. V. Long, 2 Wash. St. 435, 440, 27 Pac. 271, the court held that 
where money was obtained by a corporation upon its securities, 
which was ultra vires, but the money was applied for the benefit 
of the Company with the knowledge and acquiescence of the share- 
holders, the company and the shareholders are estopped to deny the 
liability of the company to repay it. In Tootle v. First National 
Bank, 6 Wash. 181, 33 Pac. 345, the bank had received property of 
the value of more than $7,000, transferred to it by a bill of sale 
which it claimed was in payment of a debt due it of $2,000. The 
court found that the bill of sale was intended as a mortgage to 
secure the payment of $2,000, and, in answer to the plea of the bank 
that the transaction was beyond its powers, the court said : 

"It is not necessary to détermine whether the contract was nltra vires, 
for it was not immoral. It was fuUy performed by the other party, and the 
bank received and retalned the benefits, and in such a case the plea of 
ultra vires Is unavailing. * * » The doctrine of ultra vires, when In- 
voked for or against a corporation, should not be allowed to prevall where 
It wonld defeat the ends of justice or work a légal wrong." 

The considération of the Washington décisions might properly 
end hère, for the foregoing are ail the décisions of the Suprême 
Court of that state on that subject prior to the exécution of the 
contract in controversy. This court is not bound by the décisions 
of that court, after rights accrued under the contract, where such 
décisions conflict with the rule of the Suprême Court of the United 
States. Carroll County v.. Smith, 111 U. S. 556, 4 Sup. Ct. 539, 28 
L. Ed. 517. But it is not perceived that in any of such later dé- 
cisions, when viewed in the light of the facts presented in each 
case, the doctrihe of the décisions above noted has been departed 
from. In Allen v. Olympia Light & Power Co., 13 Wash. 307, 43 
Pac. 55, the corporation had, for value received, executed its nego- 
tiable promisspry note for $8,000, and the note had been indorsed to 
the plaintifï. The bank, when sued upon the note, made the dé- 
fense of warit of authority. The court said: 

"The want Of authority in the ofiîcers to make the note In suit will not 
serve the défendant when it appears, as it does from the pleadings in thls 
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eas«, that It had the beneflt of the money whlch it received by reason of 
the exécution of the note. Thls court has oftén decided that corporations 
cannot escape thelr honest obligations by pleading want of authority to ex- 
écute a contraet, where, as a resuit of the contract, the corporation had re- 
ceived the beneflt of thte money obtained." 

In Spokane v. Amsterdamsch Trustées Kantoor, 22 Wash. 172, 
60 Pac. 141, the suit was brought by a stockholder to set aside a 
conveyance by which the corporation had transferred ail its pro])- 
erty to another corporation, and the latter had borrowed from the 
respondent $300,000. The contention was that one corporation 
could not sell ail of its property to another ; that such a transaction 
was ultra vires. The court in that case approved the doctrine that 
the executed dealings of corporations must be aHowed to stand for 
and against both parties when the plainest rules of good faith re- 
quire it. It is true that in that case the court made use of thèse 
words : 

"It seems that the ruie stated in Parish v. Wheeler, 22 N. Y. 494, bas been 
applied by this court, and, where a corporation bas received benefits under 
a contract, it is estopped from saying it bas no power to make it." 

What the court meant by this utterance is shown by its own 
prior décisions cited in support of it, and by the case of Parish v. 
Wheeler, the doctrine of which it so expressly adopted. That was 
a case in which it was held that a corporation cannot défend itself 
against a claim for money paid at its request to one who advanced 
the price of a steamboat purchased for it, on the ground that the 
purchase was ultra vires, The court in that case said that the plea 
of ultra vires was not to be entertained, especially so long as the 
corporation "retains, and insists upon retaining, ail the benefits of 
the contract" ; and later in the opinion the court added : 

"The executed dealings of corporations must be allowed to stand for and 
against both the parties when the plainest rules o£ good faith so require." 

Again, in Graton & Knight Mfg. Co. v. Redelsheimer, 28 Wash. 
370, 377, 68 Pac. 879, 881, the court said : 

"A corporation bas sometimes been permitted to disavow an unexecuted 
contract which it bas attempted to enter Into, because beyond the scope of its 
charter powers. But the doctrine of ultra vires, so far as we are aware, bas 
never been invoked successfully when the purpose was to recover money paid 
by it for the purchase of goods which it had received and appropriated to its 
own use." 

In each of thèse cases the plea of ultra vires was invoked to 
enable the corporation to retain the money of another without 
r'epaying it, or the property of another without paying for it. The 
controlling considération in holding it estopped so to do was the 
gross wrong and injustice of permitting it thus to escape its as- 
sura ed liability. Such is not the présent case. The appellee does 
not retain from the appellant money which, ex sequo et bono, it 
ought to repay. It borrowed from the appellant $7,000, and mort- 
gaged its property to secure payment thereof. It entered into the 
contract of loan on the représentation of the appellant's agent, 
fortified by the printed matter contained in a pamphlet which it 
published and circulated, and which, while it did not specifically 
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,|o proteise/stated that ît mig^^ estimated that payment 

of lO-insi^llmepts oithe amoi,int specified would be sufficient to 
extinguish ail Habilities of the borrower, and illustrating the ex- 
pected resuit by figures showing that 90' installments would 
amount in the aggregate to only a trifling sum in excess of the 
principal of the loap and simple interest thereon at the rate of 7 
per cent, per annum. That the appellant's expectations were not 
realized is owing to no act or default of the appellee, but solely to 
the , appellant's misfortunes or to mismanagement of its corporate 
business, a business in which the appellee, although nominally a 
stockholder, had no voice or part. The appellee, instead of paying 
90, has paid 96 -of spch monthly payments, amounting in ail to 
$11,263. ^ Thèse payments, applied on the loan, repay the princi- 
pal thereof and $4,263 interest. The amount so paid in gross would 
be tantamount to a repayment of the $7,000 principal, and 7.61 per 
cent, per annum thereon, if the principal had been repaid at the 
end of the 96 months. But when we corne to consider that in fact 
the loan and interest, were repaid in installments of $119.35 per 
month, covering the entire period of 96 months, which install- 
ments included monthly payments of principal as well as of in- 
terest, it will be seen thât the rate of interest actually received 
wâs much greater than 7.61 per cent, per annum, and amounted 
to more than 15 per cent, per annum. The inquiry then suggests 
itself, what has the appellee received out of this extortionate con- 
tract which in equitj/- it ought to restqre to the appellant? It re- 
tains ndile of the mônêy of the appellant, and none ot its stock. 
The money has been paid back with a very high rate of interest, 
and the stock was assigned to the appellant at the time when the 
contract was made. In Thompson on Corporations, § 5999, it is 
said: 

"Where, as In the case of strictly prlvate corporations, sucli as mlning, 
maniifacturing, Insurance, and commercial companles, no question of public 
policy is involvèd, but the question is œerely one concerning the rights of 
stockholders and creditors not to hâve the corporate funds dissipated by ultra 
vires engagements, then thére will be no right of rescission after a part per- 
formance by idrie of the parties; but that, in the case of any species of cor- 
poration, whether public or private in its nature and objects, where a prln- 
ciple of public policy is Involved, and where a continued exécution of the con- 
tract involves a continued violation of the law, then there will always be a 
right of rescission by either party to the contract, upon a restoration of What 
he has obtained under it." 

The contract in this instance being légal in part and in part 
illégal, the installments of money paid by the appellee are properly 
to be deemed payments only of its légal obligation. This leaves 
the whole of the appellant's demand as it now stands — the demand 
for the further sum of $3,375 — to rest upon the illégal promise of 
the appellee to pay assëssments on the stock. On what principle 
can it be said that the appellee is now estopped.to deny that obli- 
gation? An'estoppel in pais is defined to be a prëclusion of a per- 
son to deny a fact ivhich he has by his act induced another to 
believe and act upon to his préjudice. But wherein has the appel- 
lant acted upon the cdhtract in the présent case to its préjudice? 
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Il parted wîth a sum of money, but it has receîved it back with in- 
terest at 15 per cent, per annum ? It has received more out of the 
transaction that it expected to receive, according to its own rep- 
résentations made at the time of making the loan. If there be an 
estoppel hère, it must rest not on the ground that the appellee 
retains benefits from the contract, but on the ground that it re- 
ceived and repaid with excessive interest the appellant's money. 
The appellee, concerning its power to subscribe stock, made no 
représentations on which the appellant relied. Its want of au- 
thority to subscribe stock did not consist in any restriction con- 
tained in its articles, unknown to the appellant, nor in the failure 
of its directors to authorize its act. It consisted in the law and 
public policy of the state under which the appellee hàd its ex- 
istence. Of that law both parties were equally bound to take 
notice. I fînd nothing in the décisions of the Suprême Court of 
the State of Washington which requires the déniai of the relief 
which the appellee prayed for — the cancellation of its mortgage 
upon the records — and nothing to sustain the décision of the ma- 
jority of this court that in equity the appellee should be subjected 
to the further burden of paying the $3,375.40 which the appellant 
demands in satisfaction of its mortgage. 



ÏDODGB V. NORLIN. 
(Circuit Conrt of Appeals, Elghth Circuit NovBmber 11, 1904.) 

No. 2,091. 

1. APPEIXATI: JTJBISDICTIOH— CoKTBOVEBSIKS ABISINO IH BANKBtrPTOT. 

Section 24a of the bankruptcy law of July 1, 1898, c. 541, 30 Stat 853 
[U. S. Comp. St. 1901, p. 3431], vests In the Circuit Courts of Appeals 
appellate Jurlsdictlon over ail controversles arlslng in bankruptcy pro- 
ceedlngs over which those courts would hâve had Jurlsdiction If those 
controversles had arlsen In the fédéral courts in otber cases outslde of 
proceedlngs In bankruptcy. 

2. SamU—Re VOCATION. ' 

ThIs appellate Jurlsdlctlon Is not excluded or revoked by the provision 
Of section 25a which grants Jurledlctlon over three speclfled classes of 
cases, and llmits the time for Invoking it to 10 days, nor by section 24b 
(30 Stat 553 [U. S. Comp. St 1901, p. 3432]), which vests the power of 
supervision and revision In matter of law in the Court of Appeals. A 
litigant has the option, In a proper case, to revlew a décision by appeal 
or by a pétition for révision as matter of law. 

8. Same— JuDGMBNT AvoiDiNG Chattei, Moetgage— Riqht op Appeal. ' 
A judgment of a court of bankruptcy that a chattei mortgage npon 
the alleged property of the bankrupt Is voldable by his trustée, that it 
entltles the mortgagee to no lien upon the property and to no préférence 
In payment out of Its proceeds, is a final décision of a controversy aris- 
Ing in bankruptcy proceedlngs, of which the Circuit Court of Appeals 
would hâve had appellate jurlsdiction If it had arlsen in any other case 
In a fédéral court and the décision may be reviewed by appeal. 
4. Bankeuptct— AppeaI/— Pbactice— Bill op Exceptions. 

A bill of exceptions has no function and accompllshes no purpose in 
proceedlngs in bankruptcy. 
A proceeding in bankruptcy Is a proceeding in equity. 
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>'1^M lippeàl inakes the entlre ïécord avallable to the appellant, and Im- 
.^■yr poses, the duty upon, blm' and upon the clerk of the lower court to place 
' , tlii^, Jnaterial parte , of It in the transcript sent to the appellate court 
'T^iet T. tJ. S., lll'Fèd.;ll9, 49 C. C. A. 263. 

S, CJBaTTËI MOETGAGIt-^ÇrpVEBlN[ED BY LAW OF StATE WlIBRE MaDE. 

,i The valldity of à Çhattel mortgage js determined in the national courts 
by thei idecisions of the hlghest judlclal tribunal Of the state in whieh it 
wag njade. : 

8. SAME— VoIDABLE BT CBEDtTOBS IN OOLOEADO WHERE MORTGAGEE CONSENTS 

r TO Sales. , ,■ ,; ■'■; 

\: A ehattel mortgage la voldable by creditors, according to the décisions 
' of the courts of Colorado, if it covers naerchandise and, other property. 
and ihe mortgîjgee consents to the sale of tlie merchand!ise in tlie usual 
GOWseOf business, Without requlring the application of the proceeds to 
the piayment of the debt ; and where such a mortgagë is voidable as to 
part of the mortgàged property It is voidable as to ail of it. 

7. AppEAL-^REViEW^FiNDiisiî OF Tbial CotTBT Presumptivelt Correct. 

"Wihere the court j^^ow bas considered a question and made a finding 
on donflicting eyidfinqé, Its conclusion is presumptively correct, and it 
shbiiîd not be dîstur'bed by an appellate, court uniess if appears that a 
sérlôus mistake has béeii made in the considération of the tacts, or that 
an obTious e'rror: bas -intervened in the application of the law. 

( Syllabns by the : Court.) * . 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado. 

The Modem Machine Works Company, a corporation, was adjudged a bank- 
rupt on December 21, 1903. It wasd manufâëtdïing corporation, and on xVpril 
24, 1903, it had given a ehattel mprtgage upon its maçhinery, materials, and 
merchâhflîSe .tf the appëSlant;' David C. E>odge, to sécu^^e'the payment to bim 
of a debt of $4,000, whIeh it had incurred* f or the purchase of a part of this 
property. Three thousand flve hundred dollars of this debt remained unpaid 
when the adjudication 1% Jbankruptqy waa-ipade. The trustée took possessioti 
of. the môrtgaged property, and the mortgagee flled a claim wherein he set 
forth his moitjgagé, thespeciflç property covered by it, and the amount of the 
debt secured by it. The r^eree adjudged that the ehattel , mortgagë was void. 
and, that it constituted no secarity for Dodge, because it described a stock of 
goods, wares, ^ncj merchandjse, and permitted the mortgagor to remain in 
possession and to use and enjoy them until the maturity of the debt without 
applying the proceeds of the sales of them to its payment. Upon a pétition 
for a review of this décision, the District Court rendered a judgment of affir- 
mance, ânff'\yltiiin 10 d'^ys àftei" its renditiôn the mortgagor appealed from 
that judgment to this coivt. 

Joël F. 'Vâîle (Edward O. Wolcott, Charles W. Waterman, and 
,W. W. Field, on the' )bnef) , for appellant. 

Daniel B. Ellis (Henry T.,Rogers, Lucius M. Cuthbert, Lewis B. 
Johnson, apd. Pi.erpont Fuller, on the brief), for appellee. 

Before SAî^TBORN and HOOK, Circuit Judges, and LOCH- 
REN, District Judge, 

SAN BORN,, Circuit Judge, after , stating the case as above, de- 
livered thè opinion of the court. 

The appellant is met at the threshold of his case by a motion 
to dismiss his appeal upon the ground that the judgment whieh 
has determined that his mortgagë lien upon the property and the 
proceeds of the property covered by it is void in the face of the 
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attack of the trustée of the bankrupt, is not subject to revîéw by 
appeal. 

The provisions of the Bankruptcy law which relate to the ques- 
tion présentée! by this motion are : 

"The Circuit Courts of Appeals of the United States * • * are hereby 
invested with appellate jurisdictlon of controversles arising in bankruptcy 
proceedings from the courts of bankruptcy from which they hâve appellate 
jurisdlction in other cases." Section 24a. 

"The several Circuit Courts of Appeals shall hâve Jurisdiction in equity, 
either interloeutory or final, to superintend and revise in matter of law the 
proceedings of the several inferior courts of bankruptcy within their juris- 
diction." Section 24b. 

"That appeals, as in equity cases, may be taken in bankruptcy proceedings 
from the courts of bankruptcy to the Circuit Court of Appeals of the United 
States * * • in the following cases, to-wlt: (1) from a judgment ad- 
judging or refusing to adjûdge the défendant a bankrupt; (2) from a judg- 
ment granting or denying a discharge; ànd (3) from a judgment allowing or 
rejecting a debt or elaim of flve hundred dollars or over. Such appeal shall 
be taken within ten days after the judgment appealed from bas been ren- 
dered." Section 2ôa. 

3 U. S. Gomp. St. 1901, pp. 3431, 3433, 30 Stat. 553, c. 541. 

Underthe judiciary actof March 3, 1891, the Circuit Courts of 
Appeals had "jurisdiction tô review by appeal or by writ of error 
final décision in the District Court and the existing Circuit Courts 
in ail cases other than those provided for in the preceding section 
of this act, unless otherwise provided by law." 1 U. S. Comp. St. 
1901, p. 549, section 6, c. 517, 26 Stat. 828. 

The case hère under considération w^as not provided for in the 
preceding section of the act or in any other way than in section 6. 
The décision of the District Court that the lien by mortgage claim- 
ed by the appellant could not be enforced against the trustée who 
had seized the property which constituted the security for his debt 
was a final décision. It rendered the question of the mortgagee's 
right to his security res adjudicata. It finally determined a sepa- 
rate collatéral controversy distinct from the gênerai subject of liti- 
gation in the proceeding in bankruptcy. Withenbury v. U. S., 
5 Wall. 819,18 L. Ed. 613; Williams v. Morgan, 111 U. S. 684, 4 
Sup. Ct. 638, 28 L. Ed. 559; Standley v. Roberts, 8 C. C. A. 305, 
308, 59 Fed. 836, 839 ; Salmon v. Mills, 68 Fed. 180, 15 C. C. A. 356 ; 
Central Trust Co. v. Marietta, etc., Ry. Co., 48 Fed. 850, 1 C. C. A. 
116 ; Grant v. Railroad Co., 50 Fed. 795, 1 C. C. A. 681. If this 
controvefsy had arisen in a fédéral court when it was not sitting 
in bankruptcy, the final décision of it would hâve been reviewable 
in this court by writ of error or appeal. Section 25a vests the 
Courts bf Appeals with appellate jurisdiction of controversles aris- 
ing in bankruptcy proceedings of which they hâve jurisdiction in 
other cases. As this court has appellate jurisdiction of this con- 
troversy in other cases in which it might be presented^in a fédéral 
court, it has such jurisdiction when it arises in proceedings in 
bankruptcy. 

The jurisdiction of the court of bankruptcy to render its judg- 
ment in this case was derived from section 2 (7) of the bankruptcy 
act of 1898, which empowers that court to "cause the estâtes of 
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bankruptâ to becollected, reduced to money and distfibuted and 
détermine controversies in relation thereto." It was thèse contro- 
versies, among others, over which section 24a vested appellate juris- 
diction in the Circuit Courts of Appeals. Hewit v. Berlin Machine 
Works, 194 U. S. 296, 24 Sup. Ct. 690, 691, 48 L. Ed. 986 ; Steele v. 
Buel, 104 Ped. 968, 969, 44 C. C. A. 287, 288 ; Cunningham v. Ger- 
man Ins. Bank, 103 Fed. 933, 935, 43 C. C. A. 377, 380 ; In re Co- 
lumbia Real Estate Co., 112 Fed. 643, 645, 50 C. C. A. 406, 408. 

Counsel for the appellee hâve persuasively argued in opposition 
to this conclusion that this appeal ought not to be maintained (1) 
because the allowance of appeals by section 25a from the décision.-? 
of courts of bankruptcy within ten days after their rendition in 
the three classes of cases there specified excludes appellate juris- 
diction în those courts in ail other cases, and the case at bar does 
not belong to either of thèse three classes (In re Whitener, 10-5 
Fed. 180, 186, 44 C. C. A. 434, 440; In re Columbia Real Estate Co., 
112 Fed. 643, 50 C. C. A. 406 ; Fisher v. Cushman, 103 Fed. 860, 
43 C. C. A. 381, 51 L. R. A. 292; Hutchinson v. Le Roy, 113 Fed. 
202, 51 C. C. A. 159) ; and (2) because, as they contend, no appeal 
may be maintained from any décision which may be superintended 
and revised in matter of law under section 24b, and the judgment 
in this case is susceptible of such superintendence and revision (In 
re Worcester County, 102 Fed. 808, 813, 42 C. C. A. 637; Hutchin- 
son V. Le Roy, 113 Fed. 202, 51 C. C. A. 159 ; In re Good, 99 Fed. 
389, 39 C. C. A. 581). They hâve called attention to some of the 
cases which hâve been cited, and some of thèse cases tend to sus- 
tain the premises upon which this argument is based. Neverthe- 
less thèse premises hâve never appeared to this court to be sound. 
The provision for appeals within 10 days from the renditions of the 
décisions in the three classes of cases treated in section 25a has 
never seemed to us to repeal, revoke, or exclude the plenary ap- 
pellate power vested in the Courts of Appeals by section 24a to 
review the décisions of separable controversies in référence to the 
title, possession, or distribution of the estâtes of bankrupts which 
the courts of bankruptcy rpay render in the course of their pro- 
ceedings. Steele v. Buel, 104 Fed. 968, 969, 44 C. C. A. 287, 288. 

The purpose of Congress in the enactment of the judiciary act 
of 1891, and the effect accomplished by that law, were to provide 
an opportunity for a review either in the Suprême Court or in the 
Circuit Court of Appeals of the final décisions by the Circuit Courts 
and by the District Courts pf ail the controversies which they 
might deterrnine. It was not, in. our opinion, the purpose of Con- 
gress to strike down any portion of this grant or to impair in any 
way the appellate jurisdiction thus given by the enactment of the 
bankruptcy law. On the other hand, the provisions of the bank- 
rupt act clearly show that it intended thereby to préserve this 
jurisdiction ;5 ver the; ^controversies to whichit had already attached 
in other cases, and to supplément it with the grant of authority 
to review the décisions of controversies which had not theretofOre 
been withiji that jurisdiction. Before the passage of the bankrupt 
act the Courts of Appeals had appellate jurisdiction of controver- 
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sies arisîng in the fédéral courts over the title to and liens upon 
the property of insolvents who might become bankrupts. Con- 
gress provided by section 24a that the Courts of Appeals should 
still hâve jurisdiction over those controversies when they arose in 
bankruptcy proceedings. By section 25a it granted to the Courts 
of Appeals additional jurisdiction which before the enactment of 
the bankrupt law they could not exercise, and provided a différent 
time within which this jurisdiction might be invoked, to the end 
that the proceedings in bankruptcy might not be unduly delayed. 
But there is nothing in the provisions of section 25a which ex- 
cludes, revokes, or diminishes the gênerai appellate jurisdiction 
granted by the previous section over controversies within the juris- 
diction of the Courts of Appeals before the bankruptcy law was 
passed. The extent of its effect is to grant some additional juris- 
diction, and to restrict to 10 days the time within which the juris- 
diction of the Court of Appeals may be invoked in the three classes 
of cases there specified. 

Nor is there anything in the grant by section 24b of the power 
to revise and superintend in matter of law the proceedings of the 
inferior courts of bankruptcy which in any way affects or limits 
the gênerai appellate jurisdiction vested by the sections of the law 
which hâve been considered. The act of 1898 does not grant the 
appellate and the revisory jurisdiction in the alternative. It does 
not give to disappointed litigants the right of appeal or the right of 
revision in matter of law. It grants the right of appeal and the 
right of superintend'ence and revision in matter of law only. It 
gives both rights freely and without limitation. The two grants 
are not inconsistent, and on familiar principles both must stand, 
and in a proper case either may be invokedi 

Any other construction of the bankruptcy law would deprive 
litigants in the courts of bankruptcy of a review of the décisions of 
the most important controversies determined by those courts, of 
controversies between the trustée and third parties over the title 
to, and the liens upon the alleged property of the estate. A revi- 
sion as a matter of law is not équivalent to nor is it adéquate to 
take the place of an appeal. Many controversies of the nature of 
that hère under considération arise which involve large interests in 
which therè is little doubt of the law, but in which the correctness 
of the finding of facts is both crucial and doubtful. The act plainly 
déclares that the final décisions of such controversies may be re- 
viewed by appeals, and no persuasive reasons convince that this 
déclaration should not hâve its full effect. 

The late décision of thé Suprême Court in Hewit v. Berlin Ma- 
chine Works, 194 U. S. 296, 24 Sup. Ct. 690, 691, 48 L. Ed. 986, as 
we understand it, is an adjudication of this question in accord with 
thèse views. In this case the Berlin Works had sold and delivered 
to the bankrupt certain machines under a contract that the title 
to them should remain in the corporation until the vendee had per- 
formed his agreement to pay the purchase price. The trustée had 
taken possession of the machines. Thereupon the vendor filed a 
pétition for the possession of the property or for a préférence in 
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the^payment of the dèbt of the bankrupt secured b"y them out of 
their proceeds. The référée decided that the machines were the 
property of thè bankrupt, and that the vendor must corne in as an 
unsecured créditer. The district court reversed that décision and 
adjudged that the machines should be delivered to the vendor or 
that the trustée should pay to it their value. An appeal from this 
décision was taken to the Circuit Court of Appeals, and that court 
afïïrmed .the judgment of the court below. The décision of the 
District Court in that casé was reviewable in the Circuit Court of 
Appeals by a pétition for superintendence and revision as matter 
of law under section 24b. ; In re Rochford, 124 Fed. 182, 187, 59 
C. C. A..388. That judgment did not fall within either of the three 
classes of cases specifiedi in section 25a. Nevertheless the Suprême 
Court held that the claim:of the: Berlin Works to the machines or 
to the préférence in fhe payment of its claim out of their proceeds 
raised a distinct and separable issue, which constituted one of 
those "controversies arising in bankruptcy proceedings" over which 
the Circuit Court of Appeals had appellate jurisdiction in other 
cases, and it sustained the appeal. 

The claim of the appellant in the case at bar is of the same na- 
ture, and it was presented in substantially the same way. It was 
brought ;to' the attention of the court of bankruptcy by a verified 
statement of: the mortgagee which set forth his mortgage, the 
claim it secured, and the spécifie property upon which he claimed 
a lien under it. The issue it presented was whether or not the 
mortgage, which was valid between the parties, was voidable by 
the trustée. That issue was separate and distinct from the gênerai 
subject-matter of the proceedings in bankruptcy, and it presented 
a controversy of which the Circuit Court of Appeals would hâve 
had jurisdiction if it had arisen in any other case in a fédéral 
court. The conclusion is that the Circuit Courts of Appeals hâve 
jurisdiction to review the final décisions by the courts of bank- 
ruptcy of controversies arising between the trustées in bankruptcy 
and third parties over the title to, or over liens upon the alleged 
property of the bankrupt of its proceeds under section 24a; that 
this jurisdiction is not excluded or revoked by the grant of appel- 
late jurisdiction over the three classes of cases specified in section 
25a; but the efïect of that section is to limit the time within whick 
appeals may be taken in the cases there treated, and to increase to 
some extent the appellate jurisdiction of the Courts of Appeals; 
that the gênerai appellate jurisdiction vested by section 24a is not 
impaired or afïected by the grant of the power of revision and 
supervision in matter of law contained in section 24b; and that 
the motion to dismiss this appeal must be denied. 

When we turn to a considération of the merits of the case we 
find ourselves embarrassed by the state of the record. The évi- 
dence and niany of the proceedings before the référée and in the 
court below appear before us only by means of a bill of exceptions 
which the record contains. This is a proceeding in bankruptcy, 
and a proceeding in bankruptcy is a proceeding in equity. Bardes 
V. Hawarden' Bank, 178 U, S. 524, 535, 20 Sup. Ct. lOOO, 44 L. Ed. 
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1176; Sîegel v. Swartz, 54 C. C. A. 399, 402, 117 Fed. 13, 16; In re 
Rochford, 59 C. C. A. 388, 393, 124 Fed. 182, 187. A bill of excep- 
tions has no function and serves no purpose in a suit in equity or 
in bankruptcy. An appeal makes the entire record available to 
counsel for the appellant, and imposes upon him and upon the 
clerk of the lower court the duty of inserting in the transcript of 
the record sent to the appellate court everything material to the 
hearing of the questions to be presented there. Teller v. U. S., 111 
Fed. 119, 49 C. C. A. 263. The bill of exceptions must therefore be 
disregarded. 

It appears, however, that this bill of exceptions was presented 
by the appellant to the court below, that it bears the written ap- 
proval of counsel for the appellee, and that it was filed in the case 
by the order of the District Court. In view of thèse facts, we hâve 
concluded, with some hésitation, that the paper called a "Bill of 
Exceptions" may be deemed a written stipulation of the parties to 
the efïect that it correctly portrays the évidence and the proceed- 
ings below, and upon this basis we proceed to consider the case it 
présents. 

The mortgage provided that until default the mortgagor might 
retain possession of the goods and chattels and use and enjoy them, 
but that in case of default, or if the mortgagor should attempt to 
sell or remove the mortgaged property without the written permis- 
sion of the mortgagee, the latter might take possession of and sell 
the property to pay the debt. The chief business of the mortgagor 
was the manufacture of machines upon the orders of its customers, 
but it was also engaged in repairing machinery, in manufacturing 
water registers for sale, and in the purchase and sale of the mate- 
riais used in its manufacturing business, and of dry batteries and 
electrical fixtures and supplies which were not used in its business 
of manufacturing. It did not hold itself out as a dealer in any of 
thèse materials, but it sold them in the usual course of business to 
any one who came and inquired for them. During the existence of 
the mortgage the Modem Machine Works Company sold about 
3,000 or 4,000 pounds of steel, which was worth about $175, and 
various small amounts of materials and of electrical supplies. The 
mortgagee testified that he never gave his consent to the sale of 
any of this property with the exception of one machine; that he 
consented to that sale on condition that the proceeds should be 
applied to the payment of the mortgage debt ; that he did not know 
tiiat the mortgagee had sold any of the property covered by the 
mortgage until litigation began; that he visited the mortgagor's 
place of business two or three times after the mortgage was given ; 
that he did not notice the business particularly ; that he was there 
for the purpose of having his automobile repaired ; and that he did 
not know that he knew that the mortgagor was buying and selling 
merchandise. The mortgage covered machinery used in the man- 
ufacturing business of the mortgagor, electrical fixtures and sup- 
plies and materials used in the manufacturing business. 

It is assigned as error that in this state of the case the court 
below held the mortgage voidable at the option of the trustée upon 
133 F.— 24 
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the groûnd thàtthe mbi'tgag'ed jproperty might hâve, beeii levîed 
upon alid sold under judicial ptocess against the bankmpt. 30 
Stat. 565, c. 541, § 70a (5) ; 3 U. S. Comp. St. 1901, p. 3451. The 
décisions of the highest judicial tribunal of the state in which a 
chattel mortgage is made détermine its validity in the national 
courts. = Etlaeridge v. Sperry, 139 U. S. 266, 271, 11 Sup. Ct. 5G5, 35 
L. Ed. 171. The Suprême Court of Colorado has decided that a 
chattèl mortgage of a stock of merchandise is voidable, at the op- 
tion of creditôrs of the raortgagor, if there is an agreement between 
the mortgagor and the mortgagee, or a consent of the mortgagee, 
that the jnerchandise may be sold in the ordinary course of busi- 
ness, without applying the proceeds of the sales to the payment of 
the mortgage debt; that this agreement or consent may be evi- 
denced by the fact that the mortgage, as in the case at bar, pro- 
vides that the mortgagor may retain, use, and enjoy the stock of 
goods, but that if he sells them the mortgagee may take possession 
of them, and by the; fact that while the mortgage is in existence 
the goods are in fact sold by the mortgagor in the ordinary course 
of business without applying the proceeds to the payment of the 
mortgage debt. That court has also repeatedly decided that, if 
any part of the mortgaged property consists of goods thus sold 
with the consent of the mortgagee, the entire mortgage is void in 
the face of an attack of creditôrs. Wilson v. Voight, 9 Colo. 614, 
619, 13 Pàc.726; Estes v. First Nat. Bank, 15 Colo. App. 526, 537, 
63 Pac. 788; Harbison v. Tufts, 1 Colo. App. 140, 143, 27 Pac. 1014; 
Brasher v. Christophe, 10 Colo. 284, 295, 296, 15 Pac. 403. Under 
thèse rules of ilaw, the only question open for considération in réf- 
érence to the validity of this mortgage is whether or not the mort- 
gagee consented to the sale by the mortgagor of the electrical fix- 
tures and supplies, the rolled steel, and the other small amounts 
of merchandise which it sold in the ordinary course of business, 
without applying the proceeds to the payment of the mortgage 
debt. Thej référée and the district court found that such consent 
was given, that it was in the contemiplation of both of the parties 
to the mortgage when it was made that the electrical supplies should 
be sold to customers in the usual course of trade, that the raw ma- 
terials should be consumed in the manufacture of machines or sold 
to' purchasing customers as opportunities présentée! themselves, 
and that thére was no other way in which the mortgagor could 
use and enjoy ihese goods. If this question were presented hère 
for the first time there might be room for the contention that the 
évidence does hot conclusively show that the mortgagee contem- 
plated or consented to this course of action. But in view of the 
testimony that the electrical supplies and fixtures were not neces- 
sary to, or liseful in, the business of manufacturing, but were kept 
and sold as merchandise; that raw materials were so sold when- 
ever a customer' sought to buy them; that the mortgagee lived in 
the city where this property was situated, and occasionally visited 
the store from which thèse sales were made; and that he took no 
steps for many months nor until litigation was commenced to 
seize the propél-ty on account of the sales — this record does not 
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so clearly shoy/ that the référée and the court were mistaken in 
their finding tliat an appellate court should reverse it. Where the 
court below has considered a question and made a finding on con- 
fiicting évidence, its conclusion is presumptively correct, and it 
should not be disturbed unless it is reasonably clear that a serions 
mistake has been made in the considération of the facts or an obvi- 
ons error has intervened in the application of the law. Stearns- 
Roger Mfg. Co, v. Brown, 52 C. C. A. 559, 563, 114 Fed. 939, 943. 

The argument of counsel for the appellant that the rule of law 
adopted by the Suprême Court of Colorado is inapplicable to this 
case because the mortgagor was a manufacturer, and not a mer- 
chant, has not been overlooked in reaching this conclusion. This 
argument has not prevailed, because, while the chief business of 
the mortgagor was that of manufacturing machinery, there is testi- 
mony that it was also engaged in the business of buying and selling 
finished goods, and because the courts of Colorado hold that if a 
mortgâge is voidable as to any part of the property which it de- 
scribes it is voidable as to ail of it. If a mortgage of a soda foun- 
tain and certain goods and merchandise is voidable because there 
was a consent to the sale of the goods and merchandise, as in Wil- 
son V. Voight, it is not perceived why a mortgage of machinery and 
of electrical supplies is not made voidable by a consent to the sale 
of the electrical supplies from day to day in the ordinary course of 
business. 

The judgment below must be affirmed, and it is so ordered. 
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CENTRAL TRUST CO. OF NEW YORK v. TERRE HAUTE & I. E. CO.'S 

RECEIVER. 

(Circuit Court of Appeals, Seventh Circuit October 6, 1904.) 

No. 1,048. 

1. Raileoad— Leasb in Violation of Public Polict— Recoveby of Rental. 

A lease of a railroad which is void as contrary to publie pollcy cannot 
be the foundation of any recovery of rentals. 

2. SAMB— INSOLVENCY OF LESSEE EQUITABLE LiEN FOB PEIOR RENTAL. 

Where the lessee of a railroad operated the same without paylng the 
rental therefor for a tlme prior to its being placed in the hands of a 
receiver in a suit to which the lessor was not a party, a clalm for such 
rental cannot be established as an équitable lien upon a fund arising 
from the earnlnga of the road during the receivership, no part of the 
rental withheld by the lessee havlng corne into the hands of the receiver. 

3. Same— RiGHTS of Moetgagee— Recoveey of Rental feom Rbceiveb of 

Lessee. 

Where the mortgagee of a railroad, entitled to possession by the 
terms of the mortgage on defaxilt, conimenced a foreclosare suit attev 
the road had passed into possession of a receiver appointed for a lessee 
which had possession of the road under a void lease, but made no appli- 
cation in its own suit for a receiver, nor demand for possession, but per- 
mitted the road to be operated by the lessee's receiver until its sale, re- 
ceiving monthly reports which showed that it was operated at a loss, it 
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cannot assert an équitable claim for the rental value ot^ïbé roàd àtlrlng 
BBch tlme against a fiirid in the hands of the recelver àrising from the 
opération of another Jine owned by the lessee. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

On June 4, 1889, the Terre Haute & Indianapolis Railroad Company (here- 
inafter called the Terre: Haute Company), which then owned and operated 
a Une of rallway from Indianapolis, Ind., viresterly to the state Une, and àlso, 
under leases, operated t|ie lines of certain other railway companies, eutered 
into a contract of lease \vlth the Indiana & Lalie Miçhigan Railway Com- 
pany (hei-elnafter eallèd the Lake Mlchigan Company), a consolidated cor- 
poration of Indiana and Miçhigan organizèd in 1889, to construct and operate 
a railroad ^etvveen South, Bend, Ind., and St. Joseph, Mich., a distance of 
about 40 miles. Cotempor^nepus therewith, and as part of the transaction, 
the Terre Haute Company acqulred ail of the stoclî of the Miçhigan Com- 
pany, and the offlcers and directors of the latter were aiso officers and di- 
rectors M the former coni^any. The contract provided that the liake Miçhi- 
gan Company should exécute a mortgage upon its railway to secure $480,000 
of bonds, and with the procéeds of the sale of the bonds construct the road 
— thè bonds tO_ be guarantïéd by the Terre Haute Company— and that upon 
completion. the road should be turned over to the Terre Haute Company to 
bé operated byit for the period of 99 years, the latter company to retain 
75 per cent, of th^ gross receipts for Its owh use, and to apprdpriate the re- 
maining 25. per cent, to thé • payment of taxes and the interest upon the 
bonded Iniïebtèdness stated, the surplus, if any, to be paid to the Laiie Miçhi- 
gan Cottipany.- In the event of the insufiiclenct for the purposes stated of this 
25 per cent, of the gross receipts, the Terre Haute Company agreéd to ad- 
vance the deflçiency to the Lalce Miçhigan Company by :way of loan. In 
conformity with the agi'eement the Lalce Miçhigan Company on September 
2, 1889, executed its trust deed or mortgage to the Central Trust Company 
of New York, and to Josephus Oollett, since deceased, as trustées, to secure 
.$480,000 of its bonds, and with the procéeds of thèse bonds construeted the 
road, and in 1890 delivereid ^osspsslon to,the Terre Haute Company under the 
contract. The latter company operated the road continuously from that time 
until the appointment of a receiver in thls cause, November 13, 1896. The 
Terre Haute Company complied with the terms of the contract until Septem- 
ber 1, 1896, when it defaulted in the payment of the semiannual interest due 
at that d&tei upon the boi^<J[p of the Lake Miçhigan Company. It bas paid 
nothing by wày of rental for the use of the road since March 1, 1896. The 
gross ineome of fhe road received by the Terre Haute Company from March 
1, 1896, to November 13, 1896, was $48,596.72, one-fourth of which amounts 
to .$12,149.18. Thé interest of the Lake Miçhigan Company's bonds for the 
same period Is $16,866:67. The operating expenses of that road paid by tlu; 
Terre Haute Company during the sahie period were $52,875.62, thus exceed- 
ing the gross Ineome by $4,278.90. 

On October 1, 1892, the Terre Haute Company executed a somewhat similar 
lease with the Terre Haute &; Peoria Kailroad Company (hereinafter called 
the Peoria Company), which In 1893 was yalidated by an act of the Législa- 
ture of the state of Indiana. : On October SO, 1896, Mark T. Cox and others. 
in behalf of thp bondholders of the Peoria Company, flled their original bill 
in thls cause, chàrging default by the Terre Haute Company under the leas«> 
with the Peoria Company ; that for upwards of a year it had received and 
retained 30 per cent of the gross earnings of that road, which, it was clalmed, 
under the lease, belonged to the Peoria Company, and had mingled the mon- 
eys with its owh fuhds. An injunction was Èought from further mlsappro- 
priation of the lease percentage of the Peoria earnings, and for spécifie per- 
formance of the contract, and that a recelver be appointed if that company 
should prove to bè insolvent. The Terre Haute Company answered, admit- 
ting its Insolyency ; prayed for a receiver of its pwn road and of its leased 
Unes. Thereupon, upon amendment of the bill, charging insoivency, a receiv- 
er was appointed, and in a similar proceeding in the fédéral court for tlio 
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Southern District of Illinois, a similar appolntment was made for the Illinois 
property. No bill was flled or receiver appolnted in any court of the state 
of Michigan with respect to that part of the Lake Mlchigan Road situated 
in that state. The order appointing the receiver directed the opération of ail 
the Unes of railway owned or leased by the Terre Haute Company ; that the 
receiver keep sépara te accounts showing separately the gross earnings of 
oach line of railway, whether owned or leased ; that lie set apart from the 
gross earnings of each leased Une the percentage provided in the respective con- 
tracts of lease, to be rendered each lessor ; that he deposit the amount in sepa- 
rate bank accounts ; that no part of such percentage so set apart should' be paid 
out or applied éxcept on spécial order of the court; that, if the balance of 
the gross earnings of either of the leased lines should prove insufflcient to 
liieet operating expenses, the receiver should advance the deficiency out of 
the gross earnings of the main Une owued by the Terre Haute Company, and. 
if they were insufflcient therefor, he should apply to the court for instruc- 
tions. In complianee with this order, on November 13, 1896, the Terre Haute 
Company surrendered to the receiver possession of ail railways owned or 
leased by it. The Lake Michigan Road was thereafter operated by the re- 
ceiver as part of the Terre Haute System until February 28, 1899. Neither 
the Lake Michigan Company nor the Central Trust Company were parties to 
that bill during the receiver's opération of the road. 

On November 27, 1896, the appellant trustée flled its bill in the court be- 
low against the Lake Michigan Company and the Terre Haute Company for 
a foreclosure of its mortgage, and for enforcément of the guaranty by the 
Terre Haute Company of the bonded indebtedness. A similar proceeding wa?; 
commenced in the United States Circuit Court for the Western District of 
Michigan. Thèse bills pray for the appointment of a receiver, but no appU- 
oation therefor was made, and none was appointed. The Terre Haute Com- 
pany answered, denying liability , upon the ground that the contract of leasc 
and the guaranty were ultra vires and void. On June 16, 1898, a final de- 
cree was rendered in the Indiana suit, and a few days later in the Michigan 
suit, foreclosing the mortgage and ordering a sale of the road, but aiso hold- 
ing the guaranty of the bonds by the Terre Haute Company to be invalid. 
An appeal was taken by the Central Trust Company of New York from so 
much of the decree as exonerated the Terre Haute Company from its liabil- 
ity by reason of the guaranty. That decree was in ail things affirmed by this 
court, on January 2, 1900. 39 C. C. A. 220, 98 Fed. 666. The mortgaged i)rop- 
orty was sold December 8, 1898, for $100,000, to a committee of the bondhold- 
ers, leaving a deficiency of over $4-50,000 ; and on January 13, 1899, the sale 
was confirmed, the amount of the deficiency decreed to be paid to the Con- 
trai Trust Company, and deed directed to be executed and delivered. 

On the same day an order was made in this suit directing the receiver to 
deliver possession of the road to the purchasers or their assigns, by whicli 
order it was provided "that neither this order, nor the surrender of posses- 
sion by said receiver to said purchasers or their assigns, shall be constrned 
to afi'eet in any manncr the fund now in the hands of the receiver, known as 
the 'Lake Michigan Pund,' and consisting of twenty-flve per cent, of the gross 
earnings of said Indiana & Lake Michigan Railway while in the receiver's 
hands ; but the court expressly reserves to itself the right to make further 
orders concerning said fund, and the said Central Trust Company of Now 
York is now grantcd leave to file an întervening pétition in this cause touch- 
ing the disposition of said Lake Michigan fund now in the receiver's hands." 

On February 28, 1899, pursuant to the order, the receiver surrendered pos- 
session of the Lake Michigan Railroad to the St. Joseph, South Bend & South- 
ern Railroad Company, a corporation organlzed by the purchasing bondhold- 
ers. On January 31, 1899, pursuant to the leave reserved, the appellant fl!ed 
its Intervening pétition In this cause, praying to be paid by the receiver ail 
of the Lake Michigan funds in his hands, being 25 per cent, of the gross earn- 
ings of the road throughout the receiver's possession; also the sum of $12.- 
149.18 for the use of the Lake Michigan Road by the Terre Haute Company 
from Mareh 1, 1896, to November 13, 1896. This, it claimed, should be paid 
to it as trustée for the holders of the Lake Michigan Company bonds, and 
applied pro tanto to the unpaid portion of the bonds. 
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The gross eamlngs of the Lake Mlchlgan (Jompany's road 4urlng Its pos- 
session byit]tie recelver were $1(53,753.43. He expended In operatlng the prop- 
erty $160401.10. The 2S par cent of the grross eamlngs deposited by him, 
under the order, to the crédit of the tiake Michigan fund, amounts to $38,- 
438.37, les8 pald, under order of court, for taxes on the property, $4,424.50 ; 
leaving a balance in that fund of $34,013.81. From March 1, 1896, to Novem- 
ber 13, 1896, thé gross income of the road, recelved by the Terre Haute Com- 
pany, \yas $48,596.72, and the operatlng expenses paid by that company woro 
$52,875.62. The main Une owned by the Terre Haute Company was operated 
by the recelyer at a profit, and he has in possession more than sufficient to 
pay the amount claimed for the u^e of the Lake Michigan, Railway froiii 
March 1, 1896, to November 13, 1896. The deflciency in the earnings of the 
road was paid by the recelver out of the earnings of the Une of road owned 
by the Te^re Haute Company. 

During the recelver's possession of the Lake Michigan Road, statemeuts 
of the gross earnings, the operatlng expenses, and the amount of the Lake 
Michigan fund were furnished monthly to the chairman of the bondholders' 
committee of the Lake Michigan Road. 

On May 28, 1903, upon final hearing, the intervenlng pétition was dismissed 
for want of equity ([G. Cl 123 Fed. 439), from which decree this appeal is 
taken. 

John S, Miller, for appellant. 
John G. Williams, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNK, 
Ditrict Judge. 

JENKINS, Circuit Judge (after stating the facts as above). The 
agreement or lease was ultra vires the Terre Haute Company, was con- 
trary to the public policy of the state of Indiana, and was void. Cen- 
tral Trust Company v. Indiana & Lake Michigan Railroad Company, 3!) 
C. C. A. 220, 98 Fed. 666 ; Central Transportation Company v. Pull- 
man's Palace Car Company, 139 U. S. 24, 11 Sup. Ct. 478, 35 h. Ed. 
55. Therefore no court should lend its assistance in any way to carry 
out the terms of this illégal contract, or to enforce any claimed rights 
directly springing therefrom. Pullman's Palace Car Companv v. Cen- 
tral Transportation Company, 171 U. S. 138, 18 Sup. Ct. 808, 43 L. 
Ed. 108 ; McMullen v. Hoffman, 174 U. S. 639, 19 Sup. Ct. 839, 43 
L. Ed. 1117. So far, therefore, as any claim hère asserted is dépend- 
ent upon this illégal and void contract, it cannot be approved. East 
St. Louis Connecting Railway Company v. Jarvis, 34 C. C. A. 639, 92 
Fed. 735. One may recover property or money parted with on the 
faith of such a contract. Pullman's Palace Car Company v. Central 
Transportation Company, 171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 
108 ; Gilbert v. American Surety Company, 57 C. C. A. 619, 121 Fed. 
499, 61 L. R. A. 253. But that question is not presented hère, the 
property haying béen returned. 

The pétition hère seeks to obtain a fund arising from setting apart 
the 25 per cent, of the gross earnings, This fund was tentatively set 
aside by the coUrt and maintained intact to await the détermination 
of the questioii' of right. The appellant's daim thereto arises either 
under and because of the illégal contract, or because it may rightfully 
claim compensation out of the fund for the value of the use of the road 
during its possession by the Terre Haute Company or by its receiver. 
In the former case the claim cannot be sustained. "Ex turpi causa non 
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oritur actio." The daim in the latter case is to be looked at in two as- 
pects: First, as a claim for the value of the use of the road from 
March 1, 1896, to November 13, 1896, during- the time of its possession 
by the Terre Haute Company ; second, for the vakie of the use of the 
road from November 13, 1896, when the receiver took possession, until 
February 28, 1899, when, under order of the court the receiver rede- 
livered possession. With respect to the first: Assuming that the ap- 
pellant, as trustée, may assert a claim for the value of this use, either 
by virtue of its mortgage, or of the decree adjudging payment to it of 
the deficiency upon the sale, there is one conclusive answer to the claim, 
namely, that the fund in court arose, not from the earnings of the road 
during that period, but represents gross earnings accruing subsequently 
to the latter date, and during its opération by the receiver. The ap- 
pellant can hâve no équitable lien upon this fund for the misappropria- 
tion of moneys by the Terre Haute Company, no part of which has come 
to the receiver. 

With respect to the second claim : By the mortgage the rents, issues, 
and profits of the railway were pledged to the appellant trustée as secur- 
ity for the payment of the bonds. This was coupled with a provision 
that, until default in payment of the interest and principal of the bonds, 
the Lake Michigan Company should remain in undisturbed possession 
and management of the road. The trustée is not entitled to the rents 
and profits of the mortgaged premises under such a provision until he 
takes actual possession, or until possession is taken in his behalf by a 
receiver, or until, in proper form, he demands and is refused possession. 
Hoôk v. Bosworth, 13 C. C. A. 208, 64 Fed. 443, and authorities cited. 
No step was taken by the Central Trust Company which would entitle 
it to the income of the road under this provision. There was default 
in the payment of interest by the Terre Haute Company on the Ist of 
September, 1896, and continuously thereafter. The Central Trust 
Company commenced forèclosure on November 27, 1896, praying, 
among other things, for a receiver, but at no time made application for 
one. On the 13th of Noveniber the railway passed into the possession 
of the receiver in this suit under the bill against the Terre Haute Com- 
pany. From that time until February 38, 1899, when possession was 
surrendered by the court to the purchasing bondholders upon forè- 
closure of the trust deed to the Central Trust Company, no demand 
was made for the poss'ession of the road, or any claim asserted for 
rentals. During ail this period thèse bondholders received monthly 
statements "from the receiver of the gross earnings and operating 
expenses of the road, which showed that during that period the 
operating expenses exceeded the income. Under thèse circum- 
stances, knov/ing that this road was operated at a loss, it must be 
assumed that the Central Trust Company was content not to as- 
sume the burden of the opération of the road, but was content to 
allow that burden to rest upon the receiver of the Terre Haute 
Company. The court below would doubtless hâve directed deliv- 
ery of possession, had it been demanded, because the Central Trust 
Company was entitled thereto. It cannot, therefore, noW right- 
fully claim this fund for the use ànd occupation of the road upon 
the basis of its rental value, when the fund dues not represent net 
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earnings from the opération of the road. United States Trust 
Company v. Wabash Western Railway Company, 150 U. S. 287, 14 
Sup. Ct. 86, 37 L. Ed. 1085. 

Nor can the Central Trust Company claim this fund as a trust 
fund ajppropriated to the payment of the interest upoii the bonds, 
because such claim can only be spelled out through and under the 
provisions of an illégal contract. The fimd was set apart from the 
gross earnings, that it might be kept intact to render to the parties 
entitled upon the détermination of the validity of the agreement 
or lease. The railway having been operated at a loss, this fund 
does not represent profits, but in fact represents so much money 
received from the opération of the line owned by the Terre Haute 
Company. There is therefore no equity in appropriating this fund 
in exécution of an illégal and forbidden agreement. 

The decree is affirmed. 



PliATTNER ÎMPLEMENT CO. V. INTERNATIONAL HARVBSTER CO. OF 

AMERICA. 

(Circuit Court of Appeals, Elghth Circuit November 11, 1904.) 

' No. 2,097, 

1. Factob'sIvïen Implied bt Law. 

A lien Is implied by law, without any agreement between the parties, 
upon ail the goods in the bands of a consignée, who is given the power to 
sell theni, for the advances he makes for hîs consigner in conductlng the 
business of bis agency. 

2. Peactice-^udges or Co-Obdinate Jueisdiction Should not Ovebbule 

Each Oiheb's Décisions. 

The varlous judges who slt in the same court should not attempt to 
overrule the décisions of each other, especlally upon questions Involvlng 
rules of property and praetice, except for the most cogent reasons. 

3. Same— RtTLE Inapplicable to Appellate Couet. 

The foregoing rule la Inapplicable to the appellate courts, whose duty 
It Is to décide every question according to the law and the facts. 

Nor does It deprive the aggrieved party of the rlght to review and re- 
verse a rullng which follows an erroneoùs décision of another judge, but 
it leaves the case in the same situation in which it would bave been if 
the judge who rendered the flrst décision had made the nilings which 
followed It. 

4. Tbial— Evidence— rEBBONEOtrs Eejection— Peesbntation op all Evidence 

ROT Requisite. 

The rejeetlon of compétent évidence to sustaln a cause of action or 
défense, on the sole ground that no évidence in support of It is admissible 
Is not less erroneous because all the évidence requisite to sustain the 
cause of action or demand was not presented. 

5. Same— LiTiGANT Peocueinq Rulinq that no Evidence Admissible mat 

HOT StrsTAiN Because Evidence Insufficient. 

One who has Induced a court to exclude compétent évidence of his op- 
ponent upon the sole ground that no évidence In support of the latter's 
daim is admissible may not stistaln that ruling on the inconsistent ground 
that his opponent did not go through the useless form of ofCering to prove 
all the facts requisite to sustaln his claim. 
(Syllabus by the Court) 
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In Error to the Circuit Court of the United States for the District 
of Colorado. 

R. D. Thompson (John M. Waldron, on the brief), for plaintiff 
in error. 

Fred R. Wright (Charles D. Hayt, on the brief), for défendant in 
error. 

Before SANBORN and HOOK, Circuit Judges, and LOCHREN, 
District Judge. 

SANBORN, Circuit Judge. The facts material to the détermina- 
tion of this case are few and simple. The International Harvester 
Company, a corporation, brought an action of replevin against the 
Plattner Implement Company to recover the possession of certain 
agricultural implements and parts of implements. It alleged that 
it was the owner of this personal property, that it had demanded 
possession of it, and that the défendant retained it. By its answer 
the Plattner Company presented, among others, thèse three dé- 
fenses : (1) That one of the mowers was sold and delivered by the 
harvester company, then its owner, to Nels Nelson, in October, 
1902, and that the défendant had the possession of it for Nelson, and 
not for the plaintiff. (2) That the plaintifï obtained its title to ail 
the property from the Piano Manufacturing Company, a corpora- 
tion, in October, 1902 ; that the Plattner Company had received this 
property from the Piano Company as its commission sales agent ; 
that at the request of the Piano Company it had advanced and paid 
on account of freight on goods thus delivered to it, while it was 
sole agent authorized to receive and to sell the property, $5,306.54, 
and that it had a factor's lien upon the implements in its possession 
for this amount. (3) That the plaintifï was indebted to the Platt- 
ner Company in the sum of $200 for storage of the goods, and that 
it had a lien upon them for this sum. A gênerai demurrer wâs in- 
terposed to this answer, which was sustained by the résident dis- 
trict judge. In deciding the questions presented by the demurrer 
the judge expressed the opinion that, as there was no agreement be- 
tween the parties to the efïect that the défendant should hâve liens 
for the amounts it expended for freight and storage, none could be 
implied. After the order which sustained the demurrer was filed, 
the défendant made an amended answer, in which it pleaded its 
three défenses again. The plaintiff filed a reply to this answer. 
There was a trial before a jury and the district judge of another 
district, who was temporarily holding the court, and the latter judge 
instructed the jury to return a verdict for the défendant for the 
mower owned by Nelson, and for the plaintifï for the remainder of 
the property. 

In the course of the trial one of the counsel for the défendant, 
for the purpose of proving its lien, inquired of a witness how much 
freight the défendant paid upon Piano machines in the years 1900 
and 1901. An objection was made to this question upon the ground 
that the résident judge had decided on the hearing upon the de- 
murrer that the défendant could acquire no lien for his advances 
for freight without an express agreement to that effect, and this 
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objection was sustained, Counsel for the défendant ofïered to 
prove the facts which they had pleaded regarding the alleiged liens 
for freight and storage, but like objections to this évidence were 
iriterposed and sustained. Thèse rulings are assigned as errer. 

The order which sustained the demurrer was erroneous (1) be- 
cause the facts that Nelson's mower had been sold by the Harves- 
ter Company, its former owner, to him, and that it was held by the 
implement company for him, was a complète défense to the plain- 
tifï's action to recover that machine, and (2) because a lien in favor 
of a factor is implied by law, without an express agreement between 
the parties, upon ail the goods in the hands of a consignée who is 
given the power to sell them for the advances which he makes for 
his consignor in conducting the business of his agency. Nagle v. 
McFeeters, 97 N. Y. 196, 202; Williams v. Tilt, 36 N. Y. 319;' Kru- 
ger V. Wilcox, 1 Ambler, 252, 254 ; Green v; Farmer, 4 Burr, 2214, 
2218; Ivickbarrow v. Mason, 6 East, 21, 28; 1 Jones on Liens, § 
418. 

The order sustaining the demurrer, however, has not been as- 
signed as error for the obvious reason that the défendant waived its 
right to reyiew the ruling it embodied by filing an amènded answer, 
which aga.in pleaded the three défenses which the décision sustain- 
ing the demurrer held to be unavailing. It is now contended that 
the ruling of the trial judge was right, because he was bound by 
the prior erroneous opinion of the résident judge upon the legaî 
question vvhether or not a factor's lien may arise, without an agree- 
ment of the parties, on account ,of the rule announced in Shreve v. 
Cheesman, 69 Fed. 785, 791, 16 C. C. A. 413, 418. That rule is "that 
the various judges who sit in the same court should not attempt to 
overrule thç décisions of each other, especially upon questions in- 
volving rules of property or of practice, except for the most cogent 
reasons." It is not unworthy of notice that the judge who tried 
the case below did not treat this rule as so imperative that he 
thought it necessary to follow it in the disposition of the défense rel- 
ative to the Nelson mower, but he directed a judgment for the de- 
fendant upon that défense, although the résident judge had previ- 
ously sustained a demurrer to it as decisively as to the défenses 
founded upon the alleged liens. On the other hand, he followed 
the rule in Shreve v. Cheesnian in the trial of the latter défenses, 
and refused to receive any évidence in support of them. This 
course of proceeding is undoubtedly explained by the fact that no 
objection was made to the évidence in support of the former dé- 
fense, while objections were persistently urged to testimony which 
tended to sustain the latter. The rule in Shreve v. Cheesman is a 
rule of comity and of necessity. For obvious reasons it applies 
with especial force to décisions which constitute rules of property 
and of practice, and by its terms it permits the "most cogent rea- 
sons," such as a certainty that a previous ruling was erroneous, 
that no conflict would arise and no injustice would resuit from dis- 
regarding it, to présent exceptions to it. But the rule itself, and a 
careful observance of it, are essential to the prévention of unseemly 
conflicts, to the speedy conclusion of litigation, and to the respecta- 
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ble administration of the law, especially in the national courts, 
where many judges are qualified tô sit at the trials, and are fre- 
quently called upon to act in the same cases. It is unavoidable 
that the opinions of several judges upon the many doubtful ques- 
tions which are constantly ârising should sometimes differ, and a 
ruie of practice which would permit one judge to sustain a demurrer 
to a complaint, another of co-ordinate jurisdiction to overrule it and 
to try the case upon the theory that the pleading was sufficient, and 
the former to then arrest the judgment, upon the ground that his 
décision upon the demurrer was right, would be intolérable. It has 
long been almost universally observed. The reasons for it and the 
authorities in its support were stated at some length in the opinion 
in Shreve v. Cheesman, and the judge who tried this case did not 
render himself obnoxious to any just criticism because he foUowed 
and applied it. 

The rule, however, prevails only among judges of co-ordinate 
jurisdiction. It has no application in an appellate court, whose 
duty it is to review the décisions of the questions of law which were 
rendered by the inferior courts, and to décide them according to 
the law and the facts. Mast, Foos & Co. v. Stover Mfg. Co., 177 U. 
S. 485, 490, 20 Sup. Ct. 708, 44 L. Ed. 856. Nor does this rule de- 
prive the party aggrieved of his right to review a wrong ruling 
because it is a répétition by a judge of co-ordinate jurisdiction of a 
previous erroneous décision of another judge in the same case. 
The eiïect of the rule in such a case is to leave the litigants in 
exactly the same situation in which they would hâve been if the 
judge who rendered the first décision had also made the rulings 
which followed it. In the case at bar its efifect is to leave the plain- 
tiff in error the same right to review and reverse the rulings of the 
judge who tried the case that it would hâve had if the action had 
been tried, and if those rulings had been made by the judge who 
sustained the demurrer to the answer. The ruling which excluded 
the évidence of the liens claimed by the Plattner Company was er- 
roneous and prejudicial. It was subject to objection, exception, 
and review, and it nécessitâtes another trial of this case. 

The contention of counsel for the Harvester Company that the 
ruling of the trial judge which has been discussed is not available 
to reverse the judgment, because there was évidence on the part of 
the plaintiff that the défendant made no claim of the liens, and 
that it therefore waived them when the International Company 
demanded the goods and the Plattner Company ofifered no proof 
to the contrary is not tenable. The testimony which the défendant 
ofïered to sustain its liens was compétent and material for that 
purpose. The plaintifï objected to it on the ground, not that the 
Plattner Company did not prove or ofïer to prove that it had not 
waived its liens,, but that no évidence whatever in support of its 
claims for the liens was admissible, and the court sustained that ob- 
jection. It is no answer to a challenge of the rejection of compétent 
évidence to sustain a cause of action or défense upon the ground 
that no évidence is admissible in support of it that ail the évidence 
requisite to e.stablish it was not presented or rejected. Peck v. 
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Heurich, 107:11. S. 62^, 629, 17 Sup. Ct. 927, 42 L. Ed. 302; Shep^ 
herdv, Baltimore, etc., Railroad Co., 130 U. S. 426, 434, 9 Sup. Ct. 
598, 32 I^v;Ed. 970. Moreover, the ruling of the court below that 
no evidenqe iji support of the alleged liens was admissible was pro- 
curçd by the plaintiff, and that ruHng prevented the défendant from 
proving, an^ probably induced it to omit to offer to prove, that it 
had not waived its liens., A litigant may not defeat his opponent 
because the latter jhas omitted to do that which the former has made 
it impossible or futile for him to perform. 

The judgment below must be reversed, and a new trial granted, 
and it is so ordered. 



UNITED STATES V. ROSSI et al. 

(Circuit Court of Appeals, Ninth Circuit. October 3, 1904.) 

No. 1,039. 

î. Public Minerai, Lands- — ^Right to Cut Timber — Evidence oe Minéral 

' Chaeacteb. 

In an action by the TJnlted States to recover for timber eut from pub- 
lic lands,. where the défense was that the cutting was justifled linder Act 
June 3, 1878, c 150, 20 Stat. 88 [U. S. Comp. St. 1901, p. 1528], permitting 
the cutting of timber from minerai lands for certain pùrposes, évidence 
was properly admltted to show the minerai character of other lands in 
the same vicinity, as Well as of those frojn which tlie timber was taken, as 
tending to show the extent of the minerai district. 

2. Appeal— Rbview of Instructions — Sufficienct of Exceptions. 

A geperjE^l exception to the charge given by the court to the jury, which 
does not confbrm to rule 10 of the Circuit Court of Appeals (90 Fed. cxlv, 
31 C. C, A. CXly), cannot be considered on appeal If any part of the charge 
States the law ' correctly. 

3. Public MiNEBAt Lands — Riant to Cut Î'imbeb — Department Régula- 

tions. 

Under Act June 3, 1878, c. 150, § 1, 20 Stat. 88 [U. S. Comp. St. 1901, 
p. 1528], which authorizes ail citizens and other persons bona flde rési- 
dents of certain states and territories and ail other minerai districts to 
cut and reïnove timber from minerai lands for building, agrlcultural, 
mining, or other domestlc purposes, the fact that timber so cut is manu- 
f actured into lumber and sold as an article of merchandise, to be used in 
the state Where it is cut, does not render such cutting unlawful, nor can 
it be made so by a régulation of the Seeretary of the Interlor, promulgated 
under the' pôwer given him by the act to prescribe rules and régulations 
"for the protection of the timber and of the undergrowth growing upon 
said lands and for other purposes," such rules and régulations being In- 
tended merely to f urnish detailed instructions as to the mànner of taking 
the timber to pirevent waste and unnecessary destruction. 

In Error to the Circuit Court of the United States for the Central 
Division of the District of Idaho. 

This was an action brought by the United States in the United States Cir- 
cuit Court for the District : of Idaho to recover the sum of $155,760, the al- 
leged value of 7,778,000 feetof lumber claimed by the United States to hâve 
been unlàwfully eut from the public domain by the défendants In error in 
the years 1899, 1900, 1901, 1002, and 1903, manufactured by them into lumber, 
and converted to their own use. Judgment Is also asked for the sum of $136, 
expended in the investigation of the trespass. The défendants in error ad- 
mltted that they were carrying on business in the vicinity of Boise, Idaho, as 
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maniifarturers and dealers in lumber, durlng the years -mentioned, and tbat 
they did enter upon the laiids deseribed in ttie complalntj belohglng to the 
United States, and eut timber therefrom. But they alleged, in justification 
of their action, that the land from which the timber was eut and taken was 
minerai land, not subject to entry for other purijoses under the laws of tbe 
United States; that the lumber manufactured therefrom was sold for do- 
mestic, agricultural, mining, and building uses in the vlcinlty of Boise City, 
and within the gênerai district and state wherein the timber was eut; that 
no portion thereof was exported from the state; that in the cutting and re- 
moving of the timber in question fuU compliance had been made with the 
rules and régulations of the Secretary of the Interior then In force ; that be- 
cause of the above-mentloned facts the défendants in error were licensed and 
privlleged to eut and remove the timber in question by the act of Congress 
of June 3, 1878, c. 150, 20 Stat. 88 [U. S. Comp. St. 1901, p. 1528], entitled "An 
act entitling the citizens of Colorado, Nevada, and the territories to fell and 
remove timber on the public lands for mining and domestie purposes." A 
verdict was rendered for the défendants In error, and judgment entered 
thereon. The United States brings the case to thls court upon writ of error. 

Marsden C. Burch and R. V. Cozier, U. S. Attys. 
Fremont Wood and W. E. Borah, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts). The assignments 
of error relate to the action of the trial court in three particulars, 
mainly : (1) In admitting certain évidence as to the character of the 
land in question ; (2) error in instructing the jury ; and (3) in refusing 
to give certain, instructions requested by the United States Attorney. 
The évidence objected to consisted of the testimony of one W. C. Tatro 
to the efïect that between the years 1870 and 1882 he furnished supplies 
to miners along Fi fer creek, one of the locations mentioned in the 
complaint from which timber was eut ; also certified copies of mining 
locations on another of the creeks specified in the complaint, filed in 
1899, 1900, 1901, and 1903, and assay certificates of rock taken from 
land a mile and a half distant from the land upon which the timber in 
question was eut. It is argued that this testimony concerned land toc 
far distant from the land in suit to be material. The court admitted 
it as showing the extent of the minerai district, and permitted a full 
examination as to the value of the minerai deposit in that région, how 
long mining had continued, etc., giving an opportunity to thoroughly 
inform the jury as to the relative value of the land for minerai or 
timber. We find nothing prejudicial in the admission of this testi- 
mony. 

The next objection is to the instruction of the court as to what con- 
stituted minerai land and what constituted nonmineral land under the 
act of Congress of June 3, 1878, c. 150, 20 Stat. 88 [U. S. Comp. St. 
1901, p. 1528]. The instructions covered a number of légal proposi- 
tions involved in thèse questions. The instructions were as follows : 

"Shortly after the passage of the law (Act June 3, 1878), when the circum- 
stances under which it was enacted and when the objects which Congress 
had in view were better understood than now, Secretary of the Interior Teller, 
w-ho was famlliar with the entire sub.lect, in 1882, in his Instructions, said : 
'Where the lands are situated in districts of country that are mountainous, 
interspersed with guiches and narrow valleys, and minerais are known to exist 
at différent points therein, such lands, in the absence of proof to the con- 
trary, will be held to be minerai in character ; but when there are extenslve 
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teUeys, plains, or mountaln ranges and no known minerai exists the land 
may be considered and treated as nonminerai.' The vlews of the présent sec- 
retacyi' m I understand froin his rules Issued July 18, 1900, are that the tise 
o£ tlmber must be Umited to that groiiHd.< only which can be entered as mining 
ground under the exlstlng mining laws; that Is, to such as is located, or can 
be, as mining clalms. I therefore Instruct you that the law Ineludes as 
minerai lands not only those tracts in which minerai has actually been dis- 
covered, and which has been or can be legally located as mining locations, but 
also ail other lands lylng in: reasonably close proximlty to, or in the gênerai 
nelghborhood of, such tracts* and ail such neighboring lands as hâve the- gên- 
erai characteristlcs of mining lands, even if minerai has not been actually 
discovered therein. In this connection you must bear In mind that, as a 
rule, the land in a minerai district and In the nelgborhood of mines is of 
such hilly, broken character that It is utterly useless for agrieultural or other 
purposes than mining and for the timber growing upon it, and, as Congress 
is presumed ip hâve known this f act, it Is presumable that it Intended to in- 
clude ail such lands under the désignation of minerai lands, and with a vIew 
of grantlng the use of the timber thereon, as stated. 

"Much has been sald as to the quanti ty of minerai that must be found In 
ground to constitute it minerai land. The laws themselves flx no limlts. 
They do not even say that it must be more valuable for minerai than for 
other purposes. It is therefore a subject for conjecture; one upon which 
opinions may and do differ: But I feel justifled in saylng to you that ground 
containing only a trace of minerai — a color — or containing it in such small 
quantities that; a miner would not expect It ever to prove profitable, cannot 
be held minerai land ; but when it contains sufflcient to encourage the miner 
to claim and locate it in good faith as mining ground, and to work and de- 
velop It In the reasonable expectation of flnding paying quantities, even if it 
never proves valuable, It is, wlthin the law, minerai land. The question may 
arise, how are we to know the miner s' opinions on thèse questions? My an- 
swer is, by his actions ; by what he does, whether or not he located the 
ground and continues to occupy it and develop it. I may add In this connec- 
tion that an oecàslonal location hère and there over a country, which is not de- 
veloped and not worked, is not such évidence as constitutes the entire country 
a minerai district; but the mining opérations carried on must be such as to 
indicate that those who do locate claims and who carry on the work hâve faith 
in the country. I mean by that that you cannot make the mère appearance 
of minerai in a couptry the excuse for claiming the whole country to be min- 
erai. There mnst be something substantial back of It In order to justify the 
claim that a country is minerai, Now, in this partlcular case you must judge 
of the country by what has been produced there, by what has been done, and 
from ail that cpnelude whether or not the men who are engaged In mining 
in good faith look upon that as a minerai country. I do not know any better 
rule or test than the judgment of men who are engaged in mining. If that 
class of men deerû a country a minerai country, and show it by their acts and 
Works, it justifies us In concluding that it is a minerai country ; and in this 
cfise you must reach your own conclusions from the testlmony placed before 
you, showing how the country has been considered, how It has been operated, 
and by what has been done In it." 

The objection to thèse instructions is based upon the following ex- 
ception: 

"To each and ail of thèse Instructions given by the court to the jury the 
counsel for the plaintifC f ully excepted, which exceptions were by the court 
allowed." 

Rule 10 of this court (90 Fed. cxlv, 31 C. C. A, cxlv) provides that: 

"The judges of the Circuit and District Courts shall not allow any bill of 
exceptions which Ëhall contalh the charge of the court at large to the jury in 
trials at common law upon any gênerai exception to the whole of such charge. 
But the party excepting shall be requlred to state distinctly the several mat- 
ters of law in such charge to which he excepts, and those matters of law, and 
those only, shall be inserted in the bill of exceptions and allowed by the court." 
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We think the gênerai exception taken by counsel for the plaintiff to 
the charge of the court in thig case cannot be considered if any part 
of the charge states the law correctiy. The exception should hâve 
pointed out to the court the précise part of the charge that was objected 
to. The charge, as a whole, is substantially in accord with the views 
of this court as expressed in the case of the United States v. Basic Co., 
121 Fed. 504, 57 C. C. A. 634. 

The remaining assignments of error relate to the refusai of the court 
to instruct the jury that the défendants in error acted unlawfully in 
cutting and removing the timber and manufacturing the same into 
lumber for the purpose of sale and traffîc out of the district where eut, 
in that such acts were in violation of the rules and régulations of the 
Secretary of the Interior. The act of June 3, 1878, c. 150, 20 Stat. 88 
[U. S. Comp. St. 1901, p. 1528], provides, in section 1 thereof, that: 

"AU cltlzens of the United States and other persons bona flde résidents of 
the State of Colorado or Nevada or elther of the territorles of New Mexico, 
Arizona, TJtah, Wyoming, Dakota, Idaho, or Montana, and ail other minerai 
districts of the United States, shall be and are hereby authorlzed and per- 
mltted to fell and remove for building, agricultural, mining, or other domes- 
tic purposes any timber or other trees growing or belng on the public lands, 
said lands being minerai and not subject to entry under existing laws of the 
United States except for rainerai entry in elther of sald states, territorles, 
or other districts of which such cltlzens or persons may be at the time bona 
flde résidents, subject to such rules and régulations as the Secretary of the 
Interior may prescribe for the protection of the timber and of the under- 
growth growing upon said lands and for other purposes : provided, that the 
provisions of this act are not to extend to railway corporations." 

This act was passed, according to the views of Secretary Teller, of 
the Interior Department, expressed in 1 L. D. 607, to establish by posi- 
tive enactment a right claimed and exercised by lumbermen for a 
period of about 30 years without interférence on the part of the gov- 
ernment — the right to appropriate the timber on government lands, 
manufacture it into lumber, and furnish it to the millmen, the miners, 
the farmers, and other inhabitants of the district who could not or did 
not wish to do the actual cutting and manufacturing for themselves 
individually. He further said : 

"The great object of the governmental supervision of the cutting of timber 
In those states and territorles ought not to be to compel payment for timber 
so eut, but to prevent unnecessary waste, the cutting of the small trees under 
the size prescribed by the department, and to prevent waste by fires and other 
means." 

The rules and régulations of the Secretary of the Interior in force 
until February 15, 1900, were in accord with thèse views, permitting 
owners of sawmills to eut the timber and manufacture it into lumber 
for sale, under the requirement that it be sold to citizens of the state or 
territory wherein it was growing, and for "building, agricultural, min- 
ing, and other domestic purposes." The intention of Congress in en- 
acting this law was to enable settlers in the régions where timber is 
scarce to utilize it for domestic and mining purposes, and especially to 
develop the minerai resources of the rough, mountainous districts, 
where agricultural pursuits could not be profitably followed. Whether 
or not this policy should be continued to permit the carrying on of an 
extensive business in the manufacture and sale of lumber, not only to 
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the miners, but for àll the Uses ôf the titiés which may grovv up by rea- 
son of the mining industfy, and WitHdut compensation to the govem- 
ment for the timber fequired fof siich purposes, may reasonably be 
questioned. But until Con^ress closes the dobr which was so widdy 
opened by the passage ofthis act, or limits its benefits tosome specified 
amount or degree, thé Courts must continue to give effect to its pro- 
visions. 

It is true that the rules and régulations of the Secrètary of the In- 
terior now in force, and which hâve been in opération since February 
15, 1900, déclare, in rule 5, that : 

"No timber is permitted to be felled or removed for purposeg of sale or 
trafflc, or to manufacture tbe same int6^ lumber or other timber product as 
an article of merctiandise, or for any other use whatsoever, except as deflned 
in section 4: of thèse rules and régulations." 

Section 4 reads: 

"The uses for which timber may be felled or removed are limited by the 
wording of the act to 'building, agricultiiral, minlng, or other doméstlc pur- 
poses.' " 

And it is contended by the plaintifif in error that rule 5 is made an 
intégral part of the act by the wording of section 1 thereof, and that the 
défendants in error hâve acted unlawfully in removing timber for pur- 
poses of sale and manufacturing it into lumber as an article of mer- 
chandise, in direct violation of this rule. To uphold this contention 
would, in eflfect, permit a modification and altération of an act of Con- 
gress Ijy a department charged merely with the exécution of the law in 
question. The rules and régulations provided by the act to be pre- 
scribed by the Secrètary of the Interior were intended merely to fur- 
nish detailed instructions as to the manner of taking the timber, to pre- 
vent waste and unnecessary destruction. The land from which the 
timber might be taken, the objects for which it might be used, and the 
persons entitled to take it, were designated by Congress in the act itself. 
If the working out of this law has not conferred the public benefits in- 
tended, but resulted inimîcably to the government, the remedy lies 
with the législative branch of the government, the power that made the 
law originally, and not with the executive branch, or the judicial. 

We find no error in the action of the court below. The judgment is 
affirmed. 



HAROLD V. BALTIMORE & O. R. CO. 

(Circuit Court of Appeals, Sixth Circuit December 14, 1904.) 

No. 1,327. 

1. TBIAL— DiEECTION OF VERDICT— InSUFFICIENCY OF PETITION. 

A court is not warranted in directing a verdict on motion of défendant, 
after answer filed joinlng issue on the facts, on the ground of the in- 
sufficiency of the pétition, unless it is so absolutely def ective that no 
judgment could propeiiy be entered on a verdict for plaintiff. 

2. Same. 

A pétition alleged that plaintiff was a passenger on an excursion train 
on defendant's rallroad ; that in the train Was a comblnation car, one-halï 
Of which was a baggage room without seats, having a door at the end. 



HAROLD T. BALTIMORE A O. R. CO. SS5 

but no platform ; that on the return trip such car ttos plaood in the 
train, with the baggage room toward the rear next tbe second car; 
that It was after dark, and plaintiff, who was in such car, on account of 
its being crowded and warm weiit to the rear door, which was open, and, 
while standing there, was caused by the motion of the car to step for- 
ward through the door, and fell between the cars, recelving serious in- 
juries ; that owlng to the darkness plaintiff could not see that there was 
no platform. Négligence was alleged in the use of such car, in the 
manner in whlch the train was made up, and In not using some means 
to protect passengers from the danger. Held, that such pétition presented 
Issues for the jury, and that it was error for the court at the trial to 
direct a verdict for défendant on motion, on the ground of Its Insufflclency, 
after défendant had answered, but before the taking of testlmony. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio, 

Musser & Kohler and Youne & Wanamaker, for plaintiff in error. 
Arrel, McVey & Taylor and Allen, Waters & Andress, for défend- 
ant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge. The plaintiff in error was the plain- 
tiff below. He brought the suit to recover damages sustained by him 
while riding as a passenger on an excursion train of the défendant, on 
the return trip of the train, which had left Akron, Ohio, on the morning 
of August 16, 1903, and run to Sandusky, where the passengers left the 
train and went by boat to Cedar Point, where, during the day, they had 
a picnic. 

The plaintiff purchased a round-trip ticket at Akron before starting. 
There were a large number of passengers on the train, which ran in two 
sections of eight cars each, much crowded. Late in the afternoon the 
passengers, the plaintiff among them, returned to Sandusky, and took 
the train on its starting to return to Akron. The first section of the 
train had already gone when the plaintiff came to the station, and the 
second section was about to go. The car which the plaintiff took was a 
combination car, having in one end a smoking room with seats, 
and in the other end a baggage room which had no seats. This 
car had a platform at the end containing the smoking room ; at the 
other end it had none, but there was a door in it. In the morn- 
ing, on the outgoing trip, the end without a platform was next 
the engine ; on the return its position was reversed, the end hav- 
ing the platform being next the engine, and the end having none 
being connected with a passenger car next in the train. The plaintiff 
went aboard this combination car by the platform at the end of the 
smoking room, which he found already full of passengers, some 
standing up. After standing for a while, he went into the baggage 
room where were a large number of passengers, and where he sat down 
for a time on a basket. The room became hot and close, and the plain- 
tiff went to the rear door for air. The door was standing open. There 
was no light between this car and the next, and the one in the bag- 
gage room was so dim and poor that the plaintiff could not see the 
condition of things where he was. It had become nighttime before 
133 F.— 25 
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the train reached Chicago Junction, a station on the route. As 
they were nearing that place the car in which the plaintifï was 
made a sudden lurch, which caused the plaintifï to step forward 
beyond the end of the car. There being no platform there, he went 
down through the open space between the cars, and sustained 
injuries which resulted in the loss of one of his legs and the two 
first fingers of one hand. 

In his pétition the plaintifï charges the défendant with négli- 
gence "in using said baggage compartment for the carriage of 
passengers, and in not furnishing plaintifï with a suitable, proper, 
and safe place in which to ride ; and also in using said car with 
the baggage end at the rear next to the following coach, so that 
an open space was left between said cars, as aforesaid, through 
which passengers on said train were liable to fall and be injured ; 
and also in not furnishing and providing some suitable and proper 
device or means to prèVent persons not knowing of said open 
space from falling between said cars onto the track of said railroad 
and there:by suflfering injury"; and he says he was without any 
fault whatever contributing to his injury. Before the commence- 
ment of the trial the plaintifï was allowed to amend his déclaration, 
and it then stated the facts to be substantially as above narrated. 
The answer admitted the plaintifï had been injured, but denied ail 
other material allégations of the pétition, and set up the défense 
of contributory négligence on the part of the plaintifï. 

The case proceeded to trial. The plaintifï's counsel made an 
opening statement of the facts he expected to prove, which were, 
in substance, those stated in the pétition, except that he said that 
the car "swayed slightly," instead of making a "sudden lurch," as 
alleged in the pétition. Before taking évidence the defendant's 
counsel moved the court to direct the jury to find a verdict for 
the défendant upon the case as stated in the pleading and by coun- 
sel, stating the purpose of the motion to be to "raise now the 
question of law as to whether there is any case stated in this 
amended pétition against the défendant company that entitles tlie 
plaintifï to a verdict." Upon argument, the bill of exceptions 
States, "It being admitted to the court by counsel for the plaintifï 
that the 'sudden lurch' of said car, mentioned in the third para- 
graph of plaintifï's amended pétition as causing the plaintifï to 
step forward and to fall between the cars through said open space, 
was not a négligent act on the part of said défendant, and that no 
daim was made by plaintifï that such act was négligence or neg- 
ligently caused by défendant," the court sustained the motion. The 
plaintifï moVed to amend his pétition so as to state that the plain- 
tifï, supposing there was a platform there, and because the room 
was hot and close, stepped through the door, which stood open, 
instead of alleging that he was thrown forward by a "sudden lurch" 
of the car. This motion was refused. The court directed the jury 
to find a verdict for défendant, which was done. The record does 
not very clearly advise us of the particular ground of the court's 
ruling. But the fair inference is that the court thought that upon the 
allégation of the pétition the "sudden lurch" was the proximate 
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cause of the plaintiff's injury, and, as that was admitted not to 
hâve been negligently caused, the ground of action had fallen eut, 
and there was nothing further for the jury to consider. 

We think the court was in error. The pétition did not allège 
the lurching of the car was caused by any négligence of the de- 
fendant, and amounts to nothing more than the statement of what 
is frequently experienced by those traveling on railways. It was 
a mère incident of the means by which the plaintiff was brought 
into the place of danger where he suffered the injury. The ulti- 
mate causation was in the négligent organization of the train, sup- 
posing it to hâve been négligent, to which ail the other factors 
in the situation led up. We are not to be understood as express- 
ing any opinion as to whether there was négligence on the part 
of the défendant in the use of this car in the connection in which 
it was placed or in any other respect. That is a question for a 
jury. The proper way to raise the question of the sufficiency of 
a pétition is by a demurrer, and while the course pursued hère 
might be permissible in a case where it is perfectly clear that the 
pétition is so defective that no judgment could properly be entered 
upon a verdict for the plaintiff, and so the trial would be a waste 
of time, we do not think this pétition so absolutely defective as 
to warrant that practice. By answering the pétition the défendant 
had lost its right to interpose a demurrer, and it would be anoma- 
lous if it could, after issue joined, revert to its former position. 
Said Judge Campbell, in Jackson v. Collins, 39 Mich. 557, 560: 
"When issue is joined on the facts, the déclaration cannot be held 
fatally defective, unless inconsistent with any reasonable ground 
of action." 

Having regard to the duty of the carrier to provide a proper 
place for its passengers, the crowded and uncomfortable conditions 
to which the plaintiff was subjected, and the leaving open tlie 
door at the rear end of the car without a light there, we think the 
question whether the plaintiff was guilty of contributory négli- 
gence was also one for the jury. For thèse reasons, we are con- 
strained to think the court erred in sustaining the motion of the 
défendant and directing a verdict and judgment against the plain- 
tiff. 

The judgment will be reversed, with costs. A new trial should 
be awarded, and the court below is authorized to permit the plain- 
tiff to amend his pétition if he is so advised. 
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In re ALLEN B. WRISLET CO.* 

(Circuit Court of Appeals, Seventh Circuit October 5, 1904.) 

No. 1,056. 

1. Bahkeuptcy—Compositioh— Pétition to Set Aside. 

Leave to flle a pétition to set aside the confirmation of a composition 
In bankruptey should be refused only when the pétition on its face shows 
that, upon the facts stated, the petitioner cannot under any circumstan- 
ces be entitled to relief. 

2. Same— Parties in Intebest— Assignment of Claim. 

A creditor of a bankrupt, who bas assigned bis clalm, receiving a con- 
sidération therefor, Is no longer a "party in interest" who can maintain 
a pétition to set aside the confirmation of a composition subsequently 
entered, although the assignment was obtalned through the fraud and 
misrepresentation of the trustée and bankrupt, whatever may be his rlght 
to proceed against them. 

3. Same— Misconduct of Teustee. 

A trustée in bankruptey holds a flduelary relation to creditors, and 
Bhould not be interested In any scheme of composition. His joining with 
the bankrupt to effect a composition to the détriment of creditors by means 
of false représentations as to the assets is ground for his removal, and 
for setting aside the composition. 

Grosscup, Circuit Judge, dissenting. 

In Bankruptey. Pétition to Review an Order of the District Court 
of the United States for the Northern District of Illinois, Sitting in 
Bankruptey. 

Subsequently to the adjudication in bankruptey, and the appointment of the 
Chicago Title & Trust Company as receiver, and thereafter as trustée, on 
September 21, 1908, a composition with creditors accepted by a majority In 
number holding allowed clalms, including the Central Commercial Company, 
the appellant, was conflrmed by the court. On December 30, 1903, the ap- 
pellant appUed for leave to file its pétition to vacate the order confirming the 
composition, to remove the trustée, and for f urther proceedings in the admin- 
istration of the estate of the bankrupt. Leave to flle this pétition was denied, 
and thereupon a review of such order is sought in this court 

The pétition to vacate the confirmation of the composition sets forth that 
the trustée and the bankrupt, with a view to defraud the latter's creditors, 
corruptly agreed that the trustée should furnish the money to settle with 
creditors ; that the trustée, pursuant to that arrangement, purchased a large 
number of the clalms of the creditors ; that one Stone, the authorized agent 
iaf thé trustée and of the bankrupt, offered the petitioner 40 per cent of its 
claim If it would accept and consent to a composition at that rate, represent- 
ing that the trustée was not furnlshlng the money for the settlement; that 
the assets upon sale in the bankruptey proceedings would not net the creditors 
40 per cent of their clalms ; that no creditors had received more than that 
percentage, and would be paid no more ; that, relying upon such représenta- 
tions, the petitioner accepted the composition, "and at the request of said 
Stone, on the représentation that It was necessary in order to carry through 
sald composition on tlie basls of forty per cent, your petitioner executed an 
assignment in blank of Its claim, and an acceptance of said forty per cent, 
composition, and a waiver of any checks due It in any other manner by reason 
of the confirming of said composition"; that ail such représentations were 
false; that the trustée advanced large sums of money to efCect the composi- 
tion and to purchase clalms ; that unsecured creditors, three of whom are 
specified, hâve received more than 40 per cent, of thelr unsecured clalms, and 

•Eehearlng denied November 22, 1904. 
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that, if the assets had been sold, the creditors of the bankrupt would hâve re- 
celved more than 40 per cent of thelr claims ; that such assets, as shown by 
the report of the recelver, filed subsequently to the confirmation of the com- 
position, amount to nearly $274,000, and the liabilities do net exceed $234,000 ; 
that the assets exceed in value the total indebtedness ; that upon confirmation 
of the composition the bankrupt transferred to the trustée ail of its property, 
and the trustée now conducts the business, employing the président of the 
bankrupt company as manager; and that the falsity of the représentations 
came to the knowledge of the petitioner subsequently to the confirmation of 
the composition, 

Lewis W. Parker, for petitioner. 
S. O. Levinson, for respondent. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Jiidges. 

JENKINS, Circuit Judge. Whether the order under review is cor- 
rect dépends upon the question whether the pétition présents a case 
availing to vacate the confirmation of the composition. Dumont v. 
Des Moines Valley Raiiroad Company, 131 U. S. clx., 25 L. Ed. 520. 
It does not, however, follow that filing of the pétition should hâve been 
refused, if it be essential that ail creditors assenting to the composition 
should be made parties and cited to answer, upon the ground that, upon 
the vacation of the order confirming the composition, such creditors 
must repay the money they had received, and incur the risk of obtaining 
a less sum from the trustée, under the ruiing in Marshall Field & Com- 
pany V. Wolfe Dry Goods Company, 57 C. C. A. 336, 120 Fed. 816— 
a question upon which we express no opinion. Failure to make such 
creditors parties might be ground for spécial demurrer; but the péti- 
tion in that respect is amendable, and ail proper parties could hâve been 
brought in. It is only, we take it, when the pétition upon its face 
shows that, upon the facts asserted, the petitioner cannot under any 
circumstances be entitled to relief, that filing should be refused. 

We are constrained to the conclusion that it is shown by the pétition 
that the petitioner is not entitled to the relief sought. The confirmation 
of the composition can onlv be set aside "upon the application of par- 
ties in interest." Act July 1, 1898, 30 Stat. 550, c. 541, § 13 [U. S. 
Comp. St. 1901, p. 3427]. The pétition shows that the petitioner as- 
signed bis claim, receiving therefor 40 per cent, of the amount. It is 
true that it is alleged that this was donc upon the représentation that it 
was necessary in order to carry through the composition. The law 
does not so provide. The petitioner was bound to know the law, and 
had no right to rely upon such représentation. By the assignment, and 
so long as it stands effective, the petitioner was devested of ail inter- 
est in the claim and in the estate of the bankrupt. The considération 
was paid to and received by the petitioner at the date of the assignment. 
rf the confirmation of the composition had failed, and creditors had 
received less than the amount offered, the petitioner would not be 
obliged to refund the excess received over the amount the estate should 
realize. The risk of loss was borne by the purchaser of the claim. We 
do not say that the petitioner may not hâve a right of action against 
the trustée for the damages sustained by reason of asserted false repré- 
sentation, but we hold that, having parted with ail title to his claim, 
the petitioner is not in a position to assail the composition. 



890 133 KEDBRAL REPORTEE. 

_While we are thus constrained to hold, we cannot permit that silence 
with respect to the alleged doings of the trustée should be construed 
as in any sensé condonation of the conduct complained of. A trustée 
in bankruptcy is an officer of the court, chosen by vote of the creditors. 
He stands to creditors in a fiduciary relation. He holds the estate in 
trust primarily for creditors; secondarily, if there be a surplus, for 
the benefit of the bankrupt. He should hâve no interest to serve ex- 
cept to conserve the estate. He should not be interested in any scheme 
of composition. In ail matters between creditors and bankrupt he 
should stand indiffèrent. His sole care should be to make the most out 
of the estate, and that primarily in the interest of the creditors. When 
he goes beyond that, and seeks to aid the bankrupt at the expense of 
the creditors, and by concealment or by false représentations induces 
creditors to act contrary to their interest, he violâtes his duty, and 
should be removed from the trust to which he has been false. If the 
facts stated in this pétition be true — ^but for the fact that the petitioner 
had disposed of ail interest in his claim — we should not hesitate to 
annul the composition. 

GROSSCUP, Circuit Judge (dîssenting). To my mind, in a case 
such as presented by this pétition, the court should hâve allowed the 
pétition to bave been filed ; and, the facts being established by the 
proofs, hâve entered an order, without préjudice to the composition, 
so far as it affected creditors not joining in the pétition, and without 
préjudice to the creditors joining in the pétition, so far as the com- 
position was an executed matter, requiring the bankrupt and the 
trustée, the wrong doers, to account for any advantage obtained by 
them through the wrong perpetrated. Had the purchaser of the 
bankrupt's assets been an innocent third party, the pétition might 
be unavailing. But the composition money came, not from an inno- 
cent third person, but from the trustée. A trustée cannot be al- 
lowed thus either to help himself or his cestui que trust; and as 
to him there cannot be applied the considérations that in the case 
of an innocent purchaser, would preclude the opening up of the 
matter. I think that the majority opinion, while recognizing clear- 
ly the fraud on the bankruptcy law that the facts averred disclose, 
fails to recognize the power in the possession of a court of equity 
to circumvent such fraud by requiring the wrong doer to surren- 
der up the advantages of the fraud. 

The order is affirmed. 
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CHBUNG HIM NIN v. UNITED STATES. 

CHIN CHEW PONG v. SAMB. 

(Circuit Court of Appeals, Nlnth Circuit October 3, 1904.) 

No. 1,020. 

1. Chinese Exclusion— Peeson Entisbing on Mebchant's Certificate— 
Chanoe of Occupation. 

A. Chinese person entering the United States on a merchant'a certificate 
obtained in accordance witli section 6 of Act May 6, 1882, e. 126, 22 Stat. 
60, as amended by Act July 5, 1884, c. 220, 2.3 Stat. 116 [U. S. Conip. St. 
1901, p. 1307], is subject to déportation, as being unlawfully in tbis coun- 
try, where It Is shown that, after being in business as a merchant for 
15 months after bis arrivai, he became a laborer, and bas remained such 
ever since — a space of several years. 

Appeal from the District Court of the United States for the North- 
ern District of California. 
See 129 Fed. 685. 

Henry C. Dibble & Dibble, for appellant. 

Duncan E. McKinlay, Asst. U. S. Atty., and Marshall B. Wood- 
worth, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The appellant was arrested upon a war- 
rant issued by Commissioner E. H. Heacock upon a complaint charging 
the appellant with being a Chinese manual laborer within the limits of 
the Northern District of California, without the certificate of résidence 
required by the act of Congress entitled "An act to prohibit the coming 
of Chinese persons into the United States," approved May 6, 1892, c. 
60, 27 Stat. 25 [U. S. Comp. St. 1901, p. 1319], and the act amendator)-- 
thereof approved November 3, 1893, c. 14, 28 Stat. 7 [U. S. Comp. St. 
1901, p. 1322], and the act of Congress approved April 29, 1902, c. 
641, 32 Stat. 176 [U. S. Comp. St. Supp. 1903, p. 188]. 

The following proceedings took place before the Commissioner upon 
the hearing : 

"Cheung Him Nin, the défendant, sworn. The Commissioner : Q. Where 
were you bornî A. In China. Q. When did you flrst corne to the United 
States? A. In the twenty-third year of Kwong Sue. Q. You brought a Sec- 
tion Six merchant's certificate? A. Tes, sir. Q. What hâve you been doing 
in tbe United States since you arrived? A. I did business for fifteen months. 
Q. Hère? A. On Dupont street — Quong Wah Lee. Q. What number on 
Dupont street? A. I don't remember the number. Q. Do you remember that 
firm? A. Tes, sir. Q. Did you bave an interest in it? A. My uncle had an 
interest there. Q. Did you bave an interest in the firm? A. My uncle gave 
me money to enter there. Q. How much money did he give you to enter there? 
A. One thousand. Q. Did you bave a thousand dollars Interest In that firm? 
The Commissioner: Mr. interpréter, caution hlm to tell me the trutli. If 
he tells me a lie, he may be prosecuted for perjury. A. I am not telllng any 
lies. Q. Did your name appear on the partnership list of that firm? A. I 
don't know whether there is any in the customs or not. Q. Did your name 

H 1. Citizenshlp of Chinese, see notes to Gee Fook Sing v. United States, 1 
C. C. A. 212 ; Lee Sing Far v. United States, 35 C. C. A. 332. 
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appear on the partnershlp Ust of the books of the flrm în the store? A. 
My uncle's name Is on the books, but be gave that to me to do. Q. Is your 
name on the books of the flrm ? That is what I am àsklng you. Answer my 
question. A. They put my uncle's name down, and then my uncle transferied 
It to me. The Interpréter: I said, 'Is your name down?' and he says, 'Yes.' 
The Commissioner : Q. Your name is on the partnershlp list, is it? A. Yes, 
sir. Q. When dld you enter that flrm — how soon after you arrived in tlie 
United States? A. In the twelfth month. Q. Of what year? A. In the 
twenty-third year. Q. And you continued for flfteen months? A. Yes, sir. Q. 
Then what did you do? A. I went to farming. Q. And you hâve been a la- 
borer ever since? A. Yes, sir. Q. Why did you quit the flrm? A. My uncle 
went bàck to China, and then I did not do anything any more. Q. Your uncle 
took the capital with him, did he? A. Yes, sir. Q. Were you examined on the 
25th day of September by the offlcers of the Chinese bureau? Mr. Stidger: 
We admit he was, and made those statements. The Commissioner : It is ad- 
mitted that he made those statements contained in the paper. I will order 
the défendant deported ; he being a laborer, and not entitled to remain in the 
United States." 

The case was thereupon appealed to the District Court, when the 
following proceedings were had : 

"This case, on appeal from the Judgment of déportation by United States 
Commissioner Heacock, this day came on regularly for hearing, and by agree- 
ment of Benjamin L. McKinley, assistant United States attorney, and Oliver 
Dibble, attorney for the défendant, was submitted to the court upon the record, 
and without argument, for décision. After due considération had thereon, it 
is by the court ordered that the said judgment of déportation be, and the 
same is, hereby afflrmed." 

The assignment of errors raises the same question as that in the pre- 
ceding case of Chin Chew Fong ; the only différence being that in the 
présent case the appellant testifies that he did business for 15 months, 
and then went to farming. We think the commissioner was justified 
in his conclusion that the appellant was a laborer, within the meaning 
of the exclusion act, and that he was unlawfully in the United States. 

The judgment of the District Court is affirmed 



CHEUNG PANG V. UNITED STATES. 

(Cîlreult Court of Appeals, Ninth Circuit October 3, 1904.) 

No. 1,059. 

1. Chinese Exclusion — Merchant's Oebtificate — Suitictenct. 

A merchant's certifleate Issued to a Chinese person under section 6 of 
Act May 6, 1882, c. 126, 22 Stat. 60, as amended by Act Julv 5, 1884. c. 
220, 23 Stat 116 [U. S. Comp. St 1901, p. 1307], but which does not con- 
form to the requirements of said section by stating the estlmated value 
of his business carrled on In China, nor fully establish his status as a 
merchant, does not entitle him to enter the United States, nor to remain 
atter his entry has been permitted. 

Appeal from the District Court of the United States for the Northern 
District of California. 

IT 1. Oitizenship of Chinese, see notes to Gee Fook Slng y. United States, 1 
C. C. A. 212 ; Lee Sing Far v. Same, 35 0. C. A. 332. 
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Henry C. Dibble & Dibble, for appellant. 
Marshall B. Woodworth, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The appellant was arrested upon a 
warrant issued by Commissioner E. H. Heacock, upon a complaiut char- 
ging the appellant with being a Chinese manual laborer within the 
limits of the Northern District of California, without the certificate of 
résidence required by the act of Congress entitled "An act to prohibit 
the coming of Chinese persons into the United States," approved Mav 
5, 1892 (37 Stat. 25, c. 60 [U. S. Comp. St. 1901, p. 1319]), and the act 
amendatory thereof approved November 3, 1893 (28 Stat. 7, c. 14: [U. 
S. Comp. St. 1901, p. 1319]), and the act of Congress approved April 
29, 1902 (32 Stat. 176, c. 641 [U. S. Comp. St. Supp. 1903, p. 188]). 

It appears from the évidence that the appellant came to the United 
States in 1898, and was permitted to enter this country as a merchant, 
under the provisions of the treaty between the United States and China, 
upon the production of a certificate issued in pursuance of the provisions 
of said treaty and the acts of Congress relating thereto. Upon exam- 
ination of this certificate, the commissioner found that it was not in 
conformity with such acts of Congress, in that it did not state the esti- 
mated value of the business carried on by the appellant in China prior 
to and at the time of his application, and that his status as a merchant 
was not fully established, he being designated in the certificate as 
"Assistant Accountant in Kwong Yu Wing Shop, No. 47 Bonham 
Strand, Hong Kong"; that the appellant was therefore unlawfully in 
this country, and should be deported. An appeal from this décision was 
taken to the District Court of the United States, and the judgment of 
the commissioner was there aiifirmed. 

We are of the opinion that the said certificate did not entitle the 
appellant to enter tjfie United States as a merchant, nor to remain in 
the United States after having been permitted to land. United States 
v. Pin Kwan, 100 Fed. 609, 40 C. C. A. 618. 

The judgment of the District Court îs affirmed. 
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WEIGHT et ai. V. FITZ BROS. CO, 
(Circuit Cîourt of Appeals, First Circuit Novem'ber 18, 1904.) 

No. 517. 

1. Patents— Infeinqement—Lasts. 

A shoe last made In accordance witli the Fltz patent, No. 632,994, Tieli 
not an infringement of the Clark patent. No. 388,830, so as to be within 
a llcense gi-anted under the Clark patent, nor Its manufacture by the 
Ucensee a violation of the license contract on the ground that it embodies 
patentable parts of the Clark Invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Edward S. Beach (George H. Maxwell, on the brief), for appel- 

l3.nt!S 

Elgin Ç. Verrill (Cliflford, Verrill & Clifford, on the brief), for 
appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

ALDRICH, District Judge. The défendant, as successor of the 
Amos G. Fitz and Ira W. Fitz copartnership, holds a license from 
the Clark Relasting & Shoe-Treeing Company, which gives it the 
right to make lasts in accordance with what is known as the "Clark 
invention," described in letters patent No. 388,830, under which it is 
bound to pay a royalty on ail lasts made in accordance with the 
patent and the license thereunder; and the complainants hâve suc- 
ceeded to the rights of the licensor in respect to protection and 
an accounting. It was stipulated below, in effect, that the accounts 
stated in the defendant's answer include ail lasts made by the de- 
fendant coyered by the Clark patent and the license referred to, 
unless lasts like the Amos G. Fitz last, so called, are within the 
license, and should rightfully be included in the account. We 
therefore hâve only to deal, first, with the question whether the Fitz 
last infringes the Clark patent, and, secondly, whether it violâtes 
the contract or the rights of the complainants under the license. 

It is apparent that the two lasts hâve the same gênerai purpose — 
that of stretching and shaping the shoe under pressure — but our 
conclusion is that the means of accomplishing that purpose are 
substantially différent in the two devices. It is not necessary for 
us to consider which is the better means, or which is the most suc- 
cessful device. Clark's leading idea was to hâve a last in two parts, 
so arranged that the shoe in the process of shaping should be suit- 
ably stretched or spread, and this resuit was to be accomplished, 
and he intended that this resuit should be accomplished, through 
a last divided into two pièces by a vertical eut across the shank, 
so that he should hâve a heel portion and a fore part without 
any physical connection, each to hâve a hole to receive a pin or 
tool "adapted to spread or separate the said parts one from the 
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other by any suitable spreading device." It îs clear that the idea 
of complète séparation of the parts was in the mind of the patentée, 
for he points eut in his spécification that the heel portion may be 
removed at any time desired, and the fore part remain in the boot 
or shoe, thereby rendering the heel portion superfluous at_ certain 
stages of the manufacture, and that the fore part may be inserted 
independently of the other part of the last. 

In practical opération, after the Clark last, consisting of two 
parts, is placed in the shoe, each part thereof having a hole designed 
to receive a pin or tool attached to a suitable spreading device, it is 
placed upon the machine, the hole in each part thereof receiving 
the intended pin connected with a suitable spreading device, and by 
hand or by mechanical means the two pièces are separated and 
forced apart, thus stretching and shaping the shoe, and accomplish- 
ing a resuit answering the gênerai purpose of the invention. 

The Fitz last in question, which is constructed in substantiaî 
compliance with the Fitz patent, of course has the same gênerai 
purpose — ^that of stretching the leather and shaping the shoe— but 
the means of doing it, as already observed, are substantially différ- 
ent. It wholly discards the idea of separate pièces or spreading 
devices independent of the last itself. The Fitz last is constructed 
with physical connections pivotally secured, and when the two 
pièces are forced into the shoe under pressure they assume what 
is termed their "lengthened relation," thus stretching and shaping 
the shoe, and the union between the heel part and the fore part 
becomes fixed and rigid, and the two parts are automatically locked 
upon its pivoted Connecting bar or bars. The conceptions and the 
means are so différent in the two devices that the doctrine of équiv- 
alents in no way applies. The différence is very clearly stated by 
the appellee in its brief in the following words : 

"The Clark last was professedly designed to be separable in the shoe t» 
flll, fit, and stretch the shoe while being treed. This was ail that he added 
to the prior art. The 'Amos G. Fitz Last' was professedly designed to be 
rigidly locked in the shoe, and to be inséparable while the shoe was being 
treed thereon, being, when In the shoe, practically a solld last." 

The conclusion is that the Amos G. Fitz last does not infringe 
the Clark patent. 

Now, as to the rights of the parties under the license. The com- 
plainants contend that, even if the Clark patent be not infringed, 
yet the license is violated, since the license refers to parts of the in- 
vention. This contention may, we think, be disposée! of aside from 
the many expressions in the license which would require it to be 
confined to the Clark invention, and preclude the argument that it 
was intended to cover parts of the Clark last which did not in them- 
selves embody the invention. The substantiaî feature of the Clark 
novelty is in the idea which has been explained ; and, while the 
parts of the last are separable, the invention is unitary, and incapa- 
ble of being divided into patentable parts ; and therefore the use of 
the heel part or of the fore part cannot be said to be a use of a part 
of the Clark invention within the reasonable meaning of the license. 
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As has been said, the Clark last is of two separable parts, each 
having a vertical hole for the réception of a tool, and when the last 
as a whole is inserted in the shoe the holes receive two separate 
pins, which, first, hold and support the last at two points, and, sec- 
ond, through the instrumentality of a suitable spreading device 
serve to separate the two parts, elongate the last, and stretch the 
shoe. This use of the two vertical holes for spreading purposes, 
whereby, through the séparation of the two parts, the last is 
lengthened and the shoe stretched lengthwise, is the substance of 
the invention and the only patentable feature. As the appellee's 
brief says : 

I "At the date of the Clark Invention it was not new broadly to provide a 
last vyith two vertical tool-recelvlng holes extendlng Into it from the top to 
receive the pins of a treeing machine to hold the last upon the tree and to 
prevent it from twisting thereon. Such a last is shown in defendant's exhibit 
'Packard and Arnold Patent' " . 

The spécification of the Packard and Arnold patent contains the 
foUowing expression: 

"Whlle the extended upper surface of the metalUc standard admits of its 
being provlded with two or more holes or sockets for the réception of a cor- 
responding ntimber of supporting pins in the jack, thereby enabling it to be 
steadied and prevented from turning around independently of the jack, as 
is llable to pccur where a single supporting pin only is employed." 

In view of this earlier patent, the substantial novelty of the two 
vertical holes in the Clark last is not in the holding function, but in 
the function of spreading and lengthening. It results, therefore, 
that the Amos G. Fitz last does not violate the rights of the com- 
plainants under the license. 

The decree of the Circuit Court is affirmed, with costs to the 
appellee. 



WESTINGHOtrSE ELECTRIC & MFG. CO. v. ELECTEIC APPLIANCB CO. 

(Circuit Court, N. D. Illinois, N. D. March 26, 1904.) 

No, 27,066. 

1, Patents— Validitt and iNrKiNGEMENT— Electbio motobs. 

The Tesla patents, Nos. 511,559 and 511,560, the former for a method 
and the latter for a means of operating electrie motors, held valid on a 
motion for a preliminary Injunction, as against the défense of anticipa- 
tion by the Perraris publication in Milan April 22, 1888, and also in- 
fringed. 

In Equity. Suit for înfringement of letters patent Nos. 511,559 and 
511,560, for electrical transmission of power and an electrie motor, 
granted to Nikola Tesla December 26, 1893. On motion for pre- 
liminary injunction. 

Rector & Hibben, for complainant. 
Charles A. Brown, for défendant 

KOHLSAAT, District Judge. This cause cornes now on to be heard 
upon complainant's motion for an injunction pendente lite restraining 
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défendant from infringing letters patent Nos. 511,559 and 511,560. 
The inventions relate to the opération of rotating field motors upon 
a single altemating current circuit, under what is known as the Tesla 
split-phase System, applied in the présent case to the opération of 
electric motors. The former patent covers the method of operating 
the motors, while the latter covers the means for so doing. The in- 
ventions may be said to consist in splitting the current, at the 
motor, into two or more branches, constituting the independent 
circuits of the motor, and producing by artificial means the différ- 
ence of phase necessary to operate the motor. The drawings of 
the patents seem to call for an armature in the form of a cylinder. 

The defendant's armature consists of a dise. The spécification 
and claims, however, of the patents in suit, are not limited to dé- 
tails of form, but call broadly for "an armature within the influ- 
ence" of the energizing circuits. I am of the opinion that defend- 
ant's device is fairly embraced within the terms of the patents in 
suit. Both are operated under the principles of Tesla's patent of 
May 1, 1888, the invention of which was the production, by means 
of a séries of stationary magnet pôles, energized by alternating cur- 
rents of différent phase, of an efïect upon an armature, mounted 
vi'ithin the influence of such pôles, similar to that which would be 
produced upon the same armature by rotating around it bodily the 
pôle or pôles of a physical magnet. The equivalency of the two is 
shown in Guttman patent. No. 614,225, under which defendant's de- 
vice is manufactured. The différence in the location and applica- 
tion of the magnetic influence is equalized and compensated by a 
corresponding différence in the angles of the slots in the cylinder 
or dise. The prînciple of the rotary impulse and progression is the 
same. The question is satisfactorily settled for the purposes of this 
motion b}^ the respective décisions in the suits brought by com- 
plainant herein against Roberts, decided by Judge Archbald, of the 
Eastern District of Pennsylvania, September 10, 1903 (125 Fed. 6), 
and same against Mutual Life Ins. Co. et al., decided by Judge 
Hazel, of the Western District of New York, February 4, 1904 (129 
Fed. 21-3). I deem the question of infringement duly established. 
From the record it appears that the validity of the patents in suit is 
assailed principally upon the Bailey and Ferraris publications, set 
ont. The former was practically eliminated from this case by the 
décision of Judge Townsend, of the Second Circuit, in the original 
suit upon Tesla's fundamental patents. Nos. 381,968, 382,279, and 
382,280, entitled Westinghouse Electric & Mfg. Co. v. New England 
Granité Co., 103 Fed. 951, which ruling was afflrmed on appeal 
(110 Fed. 753, 49 C. C. A. 151), and again by Judge Archbald in the 
Roberts Case, supra. In the case of this complainant against The 
Catskill Illuminating & Power Co., 121 Fed. 831, 58 C. C. A. 167, 
the Court of Appeals for the Second Circuit reversed the décision of 
Judge Lacombe (110 Fed. 377), largely upon the ground that it 
did not appear from the record that Tesla's said inventions were 
not anticipated or described in the papcr rcad by Prof. Ferraris 
before the Royal Academy of Sciences of Turin, Italy, on March 
18, 1888, and published, in part, in an electrical journal issued at 



398 133 FEDERAL EEI'OIiïElt. 

Milan on April 22, 1888. This ruling was followed by Judge Coït, 
of the First Circuit, in the case of complainants herein- against 
Stanley Instrument Co., 129 Fed. 140. In the Cases of Roberts 
and Mutual Life Insurance Co. of New York, supra, as herein, 
this difficuity was overcome. The records in those cases, together 
with certain original proofs herein, corroborative thereof, are now 
before the court, from which I am satisfied that Tesla's inventions 
in suit antedated the Ferraris article, and were original with him, 
and that the said patents are valid. It therefore becomes unneces- 
sary to pass upon the other questions raised by complainant. 

The patents being found valid for the purposes of this motion, 
and also infringed, it follows that the preliminary injunction should 
be granted. Complainant's counsel may prépare an order in com- 
pliance herewith. 



COOPER V. BUENS et aL 

(Circuit Ctourt, D. Nebraska. November 11, 1904.) 

No. 111. 

1. GUABDIAN AND WAED — VALIDITÏ 01' SALK OF LANDS — PUBOHASK FOB 

Gtiabdiah. 

Under Comp. St. Neb. 1903, c. 23, § 85, whlch prohibits an exécuter, 
admlnistrator, or guardian from becomlng the purchaser of any real estate 
sold by hlm for the estate in hls charge, and provides that any sale made 
contrary to Its provisions shall be void, but that it shall not prevent any 
such purchase by a guardian for the beneflt of his ward, a sale of land 
by a guardian to one who purchases for the guardian and at once conveys 
to him for the same considération is absolutely void as against ail per- 
sons who do not corne under the désignation of innocent purchasers. The 
fact that the proceeds of the sale are used for the support of the wards 
does not make the purchase one for their beneflt within the meaning 
of the statute. 

2. Same — Invai-id Sale — Innocent Ptjrchasee. 

A guardian sold land of his wards under an order of court, and on con- 
firmation exeeuted a deed to the purchaser, who on the same day con- 
veyed the land to the guardian, the two deeds reciting the same considéra- 
tion and being recorded at the same thne. The purchase was in fact made 
for the beneflt of the guardian, and was void under the statute. EeU, 
that the record dlsclosed such facts as to put a subséquent purchaser on 
inquiry, and that a mortgagee from the guardian was not protected as an 
Innocent purchaser. 

3. Same — Attaoking Validity of Sale — Estoppel. 

The fact that the proceeds of a guardlan's sale of lands were applied 
to the maintenance of the minor vrards does not estop them from' assert- 
Ing tltle to the land on the ground of the invalidlty of the sale. 

4. Maeried Women — CoNVEYANpB OF Sepabate Estate— Covenant or War- 

eanty. 

Under Comp. St Neb. 1903, c. 53, § 2, whlch provides that a married 
woman may sell and convêy her real estate and personal property and 
enter into any contract with référence to the same in the same manner 
and with like efifeet as a married man may in relation to his real and Per- 
sonal property, where a married woman jolned with her husband in a 
mortgage of land In which she had a vested estate for llfe, she is estopped 
by gênerai covenants of warranty therein from asserting that an af ter- 
acquired tltle to the fee did not inure to the beneflt of the mortgagee. 
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In Equity. Suit for foreclosure of mortgage. 

Flansburg & Williams, for complainant. 

George H. Thomas and A. M. Post, for respondents. 

MUNGER, District Judge. The material facts necessary to a proper 
considération of this case are as follows : 

In July, 1877, one Daniel Foley died intestate, seised in fee of reai 
esta te in Platte county, Neb., occupied by himself and family as a 
homestead, described as the northwest quarter (N. W. J4) of section 
thirteen (13), township ten (10) west, of the sixth P. M., excepting 
the east quarter (E. J4) of the northwest quarter (N. W. 34) of said 
section, containing 150 acres, more or less, according to govern- 
ment survey. Said Foley left surviving him as his sole heirs at law 
his widow, Mary Foley, and two minor children, named Jeremiah Foley 
and Mary Foley. Subsequently, and in the year 1883, said widow inter- 
married with the respondent, Martin Burns, and on August 27, 1883, 
said Martin Burns applied to the county court for appointment as 
guardian of said minor children, to wit, Jeremiah Foley, then aged 
seven years, and Mary Foley, then aged six years, and such proceedings 
were had in the county court that said Martin Burns was appointed 
such guardian in October, 1883, and he duly qualified as such in Jan- 
uary, 1884. In February, 1884, Martin Burns, as such guardian, pe- 
titioned the district court of Platte county for a license to sell the inter- 
est of said minors in said real estate; license was granted; and 
said guardian afterwards reported to said district court that he had on 
June 12, 1884, sold the interest of his wards, said minors, in said real 
estate for the sum of eleven hundred dollars ($1,100) to one James 
Cooney ; and on June 20, 1884, said sale was by the court confirmed, 
and the said guardian directed to exécute a deed to said James Cooney. 
On June 23, 1884, Martin Burns, as guardian, made his deed to James 
Cooney, and on the same day said James Cooney by deed reconveyed 
the said premises for the same stated considération to said Martin 
Burns. Both of said deeds were filed for record on the 3d day of July, 
at the same hour. No considération passed between Martin Burns 
and James Cooney for said deeds, but said estate was purchased by 
James Cooney at said guardian sale pursuant to an agreement entered 
into between him and said Martin Burns that he, James Cooney, should 
purchase the samte for and on behalf of said Burns. March 4, 1889, 
Martin Burns and wife executed and delivered to the Globe Investment 
Company, for a considération of eighteen hundred dollars ($1,800) 
paid to Martin Burns, a note, with interest coupons, secured by a mort- 
gage upon the real estate before mentioned, which mortgage contained, 
aniong other things, the following statements and covenants : 

"This indenture miide on the 4th day of March. In the year of our Lord one 
thousaud eighi. hundred and eighty-iiine, between Martin Burns and Mary 
Burns, his wife, of the County of PJattej and State of Nebraska, parties of 
tlie iirst part, aud the Globe Investment Company, a corporation established 
inider the laws of the Couiuionwealth of Massacliusetts and having its prin- 
filial place of business in Boston In the County of Sufïolk and said Common- 
wealth, party of the second part. 

"Witnesseth : That said party of the flrst part in considération of Eighteen 
Hundred Dollars, paid by said party of the second part, the receipt whereof 
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îs hereby aeknowledged, do hereby grant, bargain, se)I and conrey nnto the 
said party of the second part and Its successors and assigna forever, ail the 
foUowing described tract, pièce or parcel of land situate In the County of 
Platte, and State of Nebraska, to-wlt : 

"To Hâve and to Hold the sanie wlth ail nnd singular the emblements. 
heredltaments and appartenances thereunto belonglng, or in any wlse apper- 
talning, unto the said party of fhe second part, and its successors and assigns 
forever, and the said parties of the flrst part do hereby covenant and agrée 
that at the delivery herèof they are the lawful owners of the promises above 
described, and are seized of a good and Indefeaglble estate of inberitance 
therein, free and clear of ail Incmabrances ; and that they will warrant and 
défend the same in the quiet and peacsable possession of said party of 
the second part and its suqcessors and assigns against the lawful claims of 
ail persons whomsoever." 

— And àt the same time executed a second mortgage to said Globe 
Investment Company upon the same real estate to secure the sum of 
one hundred and eighty dpllars ($180), which second mortgage recited 
that it was subject to sajd first mortgage of eighteen hundred dollars 
($1,800). At the time the Globe Investment Company made said loan 
and took said mortgage, it had actual knowledge of the proceedings had 
in both the county and district courts relative to the before-mentioned 
proceedings, and the record of said deeds from Martin Burns, guard- 
ian to James Cooney, and from James Cooney to said Martin Burns, 
but did not hâve actual knowledge of the agreement between Martin 
Burns and James Cooney that such purchase by James Cooney was 
for the benefit of said Martin Burns, or that said conveyances were 
without considération. March, 1889, said Globe Investment Company 
transferred said note and mortgage for eighteen hundred dollars 
($1,800) to one Percival Burney, and indorsed said second note and 
mortgage for one hundred and eighty dollars ($180) in blank. In 
March, 1892, said Martin Burns filed in the county court of Platte 
county an account and report of his acts and doings as such guardian, 
in which report he chargea himself with eleven hundred dollars ($1,100) 
as the proceed? of the sale of the interest of his wards in said real estate, 
and credited himself with the sum of two hundred and sixty-five dollars 
and forty-five cents ($265.45), prior incumbrance on said land paid off, 
and seventy-five dollars ($75) attorney fées, and for the keeping, cloth- 
ing, and maintenance of said minors a sum exceeding the remainder of 
said eleven hundred dollars ($1,100) and interest thereon, which report 
was examine,d and approved by the county judge. In June, 1893, one 
J. Lowell Moore, as trustée, brought an action in the district court of 
said Platte county to foreclose said second mortgage of one hundred 
and eighty dollars ($180). Martin Burns, Mary Burns, the Globe 
Investment Company, and other subséquent lien holders were made 
parties défendants. The Globe Investment Company filed its answer 
therein, setting up said first mortgage of eighteen hundred dollars 
($1,800), claiming it to be a first lien on said premises, but that it was 
not desirous to hâve said first mortgage foreclosed, and that any decree 
to be entered directing a sale should be subject to the lien of said first 
mortgage. Such proceedings were had in said action that a decree 
of foreclosure and order of sale was entered in the usual f orm, but 
finding that said mortgage of eighteen hundred dollars ($1,800) was a 
first lien on said premises, and that a sale under said decree should be 
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subject thereto. An order of sale was issued, and the sheriff advertised 
said premises to be sold under said decree, but before sale said minors, 
Jeremiah Foley and Mary Foley, by their next friend, W. R. ElHs, 
brought an action in the district court of Platte county against ail the 
parties to the said foreclosing action, joining with them the sheriff, 
praying that the guardian sale from Martin Burns to James Cooney 
be set aside, the license issued to said Martin Burns as guardian be 
revoked, that the two several mortgages to the Globe Investment Com- 
pany be canceled and decreed no lien upon the premises, that the title 
be quieted in said minors as against ail the défendants, and for a per- 
pétuai injunction forever restraining the enforcement of said decree 
against said real estate. Défendants J. Lowell Moore and the Globe 
Investment Company appeared to said action and filed their joint an- 
swer therein. Upon the final hearing of said action it was decreed that 
the guardian sale of the interest of said minors in said real estate was 
fraudulent and conveyed no title ; that the mortgage was nly a lien 
upon the life estate of Mary Burns ; and enjoined the saie under said 
decree of any greater interest in said premises than the life estate of 
said Mary Burns. At the time of the institution of said foreclosure 
suit, as well as the injunction suit on behalf of said minors, the eighteen 
hundred dollar ($1,800) note and mortgage was owned and held by 
Percival Burney, who purchased the same in March, 1889, and held 
the same until May 30, 1894, and was not a party to either of said ac- 
tions. In May, 1894, Burney exchanged said eighteen hundred dollar 
($1,800) note and mortgage with the Globe Investment Company for 
certain of its debenture bonds, and assigned said note and mortgage 
to one John Herbert, trustée, as security for such debenture bonds, 
with others of the same séries. May 5, 1896, Mary Foley, having at- 
tained her majority, executed a quitclaim deed to said real estate to one 
Jeremiah Grady, and on the 27th of March, 1897, said Grady conveyed 
the same by quitclaim deed to said heir Jeremiah Foley. On October 
34, 1899, said Jeremiah Foley died intestate, leaving no issue or chil- 
dren, his mother, Mary Burns, and his sister, Mary Foley, being his 
sole heirs. November 2, 1900, Mary Burns conveyed ail her interest 
in said real estate to Mary Foley. October 27, 1902, said Mary Foley, 
then by reason of her marriage named Mary Dill, conveyed said real 
estate to the respondent, Blake Maher. Said Blake Maher in February, 
1903, executed a déclaration of trust to the effect that he held the same 
in trust for said Mary Burns, upon the payment by her of the sum of 
nineteen hundred dollars ($1,900). Complainant holds said eighteen 
hundred dollar ($1,800) note and mortgage as trustée successor to 
the trust first held by John Herbert, and has brought this action to 
foreclose said mortgage, claiming the right to hâve the same enforced 
as a lien, not only against the life estate of Mary Burns, but the entire 
fee of said land. 

The foregoing are the facts which I regard as essential to a proper 
détermination of the rights and equities of the respective parties. 

The légal and équitable questions presented for détermination are : 

First. What title or estate, if any, did Martin Burns acquire in the 

premises by virtue of the guardian sale to James Cooney, and the con- 

veyance by James Cooney back to said Burns? Second. The proceeds 
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of such guardian sale'havihg been used for the benefit of the minors, 
and the guardian's account in that respect having been reported to and 
approved by the county court during the wards' minority, are the 
minors estopped to impeach such guardian sale? Third. Is com- 
plainant an innocent purchaser or mortgagee, or is he chargeable 
with notice of the invalidity of such guardian sale? Fourth. Did the 
fact that Mary Burns had a présent vested life estate in said lands at 
the time she executed complainant's mortgage, and that said mortage 
contained the before mentioned covenants as to title, extend the Hen 
of complainant's mortgage to her after-acquired title to the remain- 
der? Fifth. Mary Burns, at the fSme of the exécution of complainant's 
mortgagéj having an existing vested life estate in the mortgaged prem- 
ises, is she now estopped by virtue of the covenants in the mortgage 
from asserting that such mortgage is not a lien upon the entire fee 
estate ? 

Section 85, c. 33, Comp. St. Neb. 1903, which was in force at the 
time said guardian sale was made, is as follows : 

"The exécuter or adminlstrator making the sale and the guardian of any 
minor heir of the deceased Shall not directly or indlrectly purchase or be 
interested in the purchase of any part of the real estate so sold; and ail 
sales made contrary to the provisions of this section shall be void ; but this 
section shall not prohibit any such purchase by a guardian for the benefit ot 
his ward." 

Whether the term "void" as used in the statute shall be held to mean 
voidable only, I regard in this case immaterial. Before said minors 
became Of âge, an appropriate proceeding in equity was brought in 
their behalf to déclare the sale void and of no efïect, and the court so 
decreed. It is true that Burney, the then owner of the note and mort- 
gage sought to be foreclosèd in this action, was not a party to that pro- 
ceeding and not bound by the judgment therein, but it was an act of 
disaffirmance ' on behalf of the minors, and their conveyances upon 
reaching the âge of majority were a disaffirmance of the sale on their 
part. I think, however, the proper construction of the statute, when 
applied to the f acts in this case, is that such sale should be absolutely 
void as against ail persons who do not come under the désignation of 
innocent purchasers. Such I think the gênerai rule (Frazier v. Jeakins 
(Kan. Sup.) 68 Pac. 24, 57 L. R. A. 575; Winter v. Truax, 87 Mich. 
324-349, 49:.N. W. 604, 24 Am. St. Rep. 160), and such I think the effect 
of the holding of the Suprême Court ôf this state in Veeder v. Loan 
& Trust Cô., 61,Neb. 892, 86 N.\W. 982. 

It is strehuously arguéd ôri the part of the complainant that the sec- 
tion of tlie statute above quoted permits the purchase of real estate at 
guardian sale by the guardiari for the benefit of the ward ; that, as the 
proceeds of the sale wereto be used in the discharge of existing liens 
and for the maintenance of the wards, such purchase was for their 
benefit. I do not so construe the section of the statute. There is a 
vast différence between a sale and a purchase for the benefit of the 
wards. ■ It, is probable that in this instance the sale was for the benefit 
of the wards, bût I am unabléto see how the purchase by the guardian 
under the circtirhstances was for the ward's benefit. On the contrary, 
I think the whole transaction shows that the purchase was for the sole 
benefit of the guardian. Theré mây be, and doubtless afe, instances 
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when it would be for the benefit of a minor to hâve the estate purchased 
by the guardian for their use. In such a case the title would be held 
by the guardian as trustée for the ward, and the trustée would not be 
authorized to convey or mortgage the property without permission of 
the court, and in no event for his own personal benefit, and, if the com- 
plainant supposed that the property was so purchased by the guardian, 
lie was bound to ascertain the authority to exécute the mortgage in 
question. 

Complainant and ail persons dealing with the mortgage in question 
were chargeable with whatever notice the records relating to the title 
to the land imparted, and the Globe Investment Company had actual 
knowledge thereof. The records at least were sufficient to put a per- 
son upon inquiry as to the dealing between the guardian and Cooney, 
and, had such inquiry been made, the fraudulent character of the 
transaction would hâve been disclosed. But it is said on behalf of the 
complainant that Martin and Mary Burns by their covenants stated they 
were the owners of the estate in fee, and Cooney had died, so no further 
inquiry would hâve disclosed the real facts. The représentations in 
the covenants were not représentations as to the real transaction be- 
tween Burns and Cooney, they were not représentations as to whether 
the purchase by Cooney was in pursuance of an agreerd'ent with the 
guardian that such purchase should be made by Cooney for the benefit 
of Burns; they were only représentations of the légal eflfect of such 
transaction. I think the records disclosed such a state of dealing be- 
tween the guardian and Cooney as deprives complainant of any bene- 
fit as an innocent purchaser. Bachelor v. Korb, 58 Neb. 132, 78 N. 
W. 485, 76 Am. St. Rep. 70; Veeder v. Loan & Trust Co., 61 Neb. 892, 
86 N. W. 982 ; Frazier v. Jeakins (Kan. Sup.) 68 Pac. 24, 57 L. R. A. 
575 ; Winter v. Truax, 87 Mich. 324, 49 N. W. 604, 24 Am. St. Rep. 
160; McKay v. Williams (Mich.) 35 N. W. 159, 11 Am. St. Rep. 697 ; 
Stebbins v. Duncan, 108 U. S. 32, 2 Sup. Ct. 313, 27 L. Ed. 641. 
The fact that the proceeds of the guardian sale were applied for the 
maintenance and support of the minors does not estop them from as- 
serting title to the land on account of the invalidity of the guardian sale 
(Rowe V. Griffiths, 57 Neb. 488, 78 N. W. 20; Bachelor v. Korb, 
supra) the gênerai rule being that parties under disabiUty are not 
estopped unless their conduct has been intentional and fraudulent, and 
in this case there was no act on the part of the minors vvhich had a 
tendency to mislead any one. 

By the married woman's act (section 2, c. 53, Comp. St. Neb. 1903) it 
is provided: 

"A married woman, whlle the marriage relation subsists, may bargain, 
sell and convey her real estate and personal property, and enter into any con- 
tract with référence to the same in the same manner, to the same extent, 
and vi'ith liUe effect as a married man may in relation to bis real and personal 
property." 

There can be no doubt under this statute that a married woman may 
in a conveyance of her own separate estate bind herself by covenants of 
warranty as to the title to as full an extent as though she were single, 
even though her husband should join with her in such conveyance. 
But a married woman is not bound on the covenants contained in a 
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deed which she exécutes with her husband in conveying hîs estate for 
the purpose of releasing her inchoate right of dower. Though such 
deed on its face does not show whether the estate conveyed is that of 
her husband or her sepàrate estate, this may be established by other 
évidence, and the purpose of her exécution of the deed shown, upon 
the principle that a court of equity will look beyond the mère form and 
into the substance of the transaction, and give effect to the contracta 
of parties according to the true meaning and intent which the parties 
themselves understood and attached to them at the time they were made. 
At common law a married woman was not bound upon her contracts, 
and such is the law in this state except in so far as it has been modified 
by statute. The statute only renders her contracts valid, and she liable 
thereon when made with référence to her separate estate ; and in states 
where married women hâve power to convey by statute, but no power 
to enter into contracts or covenants, covenants do not create an estop- 
pel. Wilson v. King, 23 N. J. Eq. 150. 

In the case at bar Mary Burns had a présent vested estate at the time 
of executing the mortgage in question, and under the Nebraska statute 
she was sui juris as to her own separate estate, and could contract with 
référence thereto the same as though she were single. So, in this 
State, wheffta married woman enters into a contract of conveyance 
of real estate in which she has a présent vested interest, I think she 
is liable upon such contract the same as if she were sole, ail disability 
as to her right to contract with référence thereto being removed. In 
this case I think the respondent, Mary Burns, estopped from asserting 
that her after-acquired title to the fee did not inure to the benefit of the 
mortgagee, whether such estoppel be placed upon the ground of her 
liability upon the covenants contained in the mortgage, or upon the 
équitable principle that good faith and fair dealing require that a 
party making a conveyance should forever thereafter be precluded from 
gainsaying that he did not hâve the estate affîrmed in the convey- 
ance to be held by him, and which must hâve influenced the grantee 
in making the purchase. Real v. Hollister, 17 Neb. 661, 666, 24 N. W. 
333 ; Van Rensselaer v. Kearney, 11 How. 397, 13 L. Ed. 703 ; Arthur 
V. Caverly, 98 Mich. 88, 56 N. W. 1102; King v. Rea, 56 Ind. 1; 
Yerkes v. Hadley et al. (Dak.) 40 N. W. 340, 2 L. R. A. 363 ; Knight v. 
Thaver, 125 Mâss. 25 ; Sandwich Mfg. Co. v. Zellmar, 48 Minn. 408, 
51 N. W. 379 ; St. Louis & S. F. R. Co. v. Foltz (C. C.) 53 Fed. 627. 
The after-acquired interest of Mary Burns to one-half of the estate in 
remainder was, however, obtained subject to a mortgage of $1,900, 
and the amount due thereon must be held to be a superior lien to com- 
plainant's mortgage. 

Decree of foreclosure will be entered for complainant, finding his 
mortgage a first lien upon the life estate of Mary Burns to the land in 
question, and upon the undivided one-half of the estate in remainder, 
and a second lien upon the remaining undivided one-half of the estate 
in remainder, subject only to said mortgage of $1,900. In Computing 
the amount due, complainant will be entitled to include the amount paid 
to redeem from tax sales. Counsel for complainant will prépare the 
proper decree, and submit the same to counsel for respondents before 
presenting the same to the court for signature. 
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THE LOTTIE E. HOPKINS. 

(District Court, D. Maine. November 26, 1904) 

No. 158. 

1. Salvage— Pbinciples and Basis of Awaed. 

A salvage award is not to be based on the mère arbitrary Judgment of 
the court, but must be governed by the prlnciples of the law of salvage, 
which require the amount allowed to be sufEciently generous to encour- 
age others to render lilte service under like conditions ; and the court, 
in applying thèse principles, cannot follow any unvarylng rule as to pro- 
portion with référence to values. 

2. Same— Salvage Service— Towing Disabled Vessel at Sea. 

The taking in tow of a disabled vessel on the open sea by a tug is al- 
ways a salvage service. 

S. Same— Amount of Awabd. 

A fishing schooner of 47 tons, net, valued at from .$600 to $1,000, and 
having fish on board to the value of $60, having lost one anchor and her 
rudder, and being blown toward the shore, anchored at night near a ledge 
on the south shore of an Island ofl the Maine coast ; sending word by a 
passing schooner for a tug. The next morning the tug Carita, valued at 
$5,000, went to her assistance from a port 10 miles northwest. The wind 
was blowing heavily from the southwest, and the sea vras very rough. 
One of the tug's coal bunkers was washed away, and it was necessary 
to board over the bunkers to keep her from fllllng. After a difflcult trip 
the schooner was reached and taken in tow, and, by caref ul management, 
was brought safely to port. The weather indications were stormy, and 
the schooner was in considérable péril, being held by a single anchor on 
a rocky bottom. Held, that the towage was a salvage service, for which 
the tug and her crew were entitled to an award of $200. 

In Admiralty. Suit to recover for salvage services. 

Benjamin Thompson, for libelants. 
Clarence E. Sawyer, for claimants. 

HALE, District Judge. This case comes before the court upon 
a libel in rem for salvage brought by Cyrus R. Tupper in behalf of 
himself and the other owners and the crew of the steam tug Carita. 
The schooner Lottie E. Hopkins is a fishing vessel of about 47 
tons, net tonnage, and at the time in question was owned by Wil- 
liam A. Trufant, of Harpswell. Her value is estimated to be from 
$600 to $1,000. At the time the salvage service was rendered, she 
had on board fish of the value of $60. On September 23, 1904, she 
was engaged in the business of fishing, and was under the command 
of Capt. Gilbert Doughty. On that day, while pi'osecuting her 
business of fishing, she was at anchor on the Great Ledge, about 
20 miles ofï shore, and about 10 miles outside of Damariscove 
Island. About 8 o'clock in the evening, during a heavy breeze, it 
was discovered that her hawser had chafed oS about 10 fathoms 
from the bottom, losing one of her anchors. The crew immediately 
made sail, intending to go to the southward of Seguin, in order to 
reach Harpswell ; but, upon attempting to lufif their vessel, it was 

1 2. See Salvage, vol. 43. Cent. Dig. §§ 23-25. 

f 3. Salvage awards in fédéral courts, see note to The Lamington, 30 0. C. 
A. 280. 
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found that there was some trouble with the rudder, and, upon tak- 
ing off the wheel box, it was found that the rudder was gone. The 
schooner was blown in toward the land until about 10 o'clock that 
night, when she had reached a point near Bantam Ledge, off the 
southerly end of Damariscove. She then jibed, and, as she was 
liable to go onto the ledge, the other anchor was let go. At the 
time of anchoring it was blowing harder than it had previously 
blown during the day, and was still breezing on. A little later a 
schooner was observed going in toward the land. Capt. Doughty 
hailed the schooner, and asked to hâve a steam tug sent out. At 
the time of anchoring, the Lottie E. Hopkins was lying aboiil 
northwest from Bantam Rock, and about a quarter of a mile distant 
from it, in about 35 fathoms of water. The place of anchorage 
was a rocky bottom. Capt. Doughty, of the schooner, testifies that 
he was intending to rig up a temporary steering gear the next 
morning, with the use of the hawser. 

The steam tug Carita is a vessel of the value of about $5,000. 
as the testimony tends to show, and is the largest steam tug en- 
gaged in towing in Boothbay Harbor and vicinity. Bath is abouc 
15 miles distant from Boothbay Harbor, and is the nearest point 
at which larger steam tugs could bave been obtained. 

Between 5 and 6 o'clock on the morning of Saturday, the 24th 
day of September, 1904, the master and crew of the steam tug were 
informed that a schooner was lying off the Bantam Rock, in the 
vicinity of Damariscove, with loss of rudder and anchor, and in 
need of a steam tug. Upon receiving this information, the tug 
immediately started to go to Damariscove, which is about 10 miles 
southeast of Boothbay Harbor, and directiy to seaward. At the 
time of her departure from Boothbay the wind was about south- 
southwest, blowing heavily, with a strong sea running. The tes- 
timony tends to show that the master of the tug, on account of the 
heavy sea, had grave appréhensions as to the advisability of con- 
tinuing in that direction. Soon after leaving Boothbay Harbor onc 
of the coal bunkers was washed away, and it was found necessary 
to nail boards over her bunkers in order to prevent her from fill- 
ing. It was also necessary to slow her engine down, and keep her 
head to the sea as much as possible. The steam tug found the 
schooner at anchor off the Bantam Rock, in a strong wind and 
heavy sea. The crew of the steam tug testify that the sea was 
increasing, while the crew of the schooner testify that it had mod- 
erated since the previous night. Ail, however, agrée that the 
weather looked bad, and that at about 1 o'clock that day the storm 
began to increasé, that it blew very hard, and that there was a 
rough sea. The schooner had made no préparations to get under 
way, although her crew testify that they intended to rig up a tem- 
porary rudder and try to sail her in if assistance had not been 
obtained. Ail agrée that there was no vessel in the vicinity of the 
schooner on that day, and that assistance could not hâve been 
obtained except by sending to Bath ; there being no other steamer 
at Boothbay Harbor suitable to go to the relief of the schooner. 
The witnesses do not agrée as to the effect of an attempt to get the 
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schooner under way at the time without assistance, or as to the re- 
suit if she had chafed oflf her hawser or dragged during the night 
of the 23d. The witnesses in behalf of the schooner say that, if 
they could hâve managed her, they would hâve made to the north- 
ward of Damariscove, while the witnesses in behalf of the tug 
testify that, if the schooner had dragged or parted, she would hâve 
gone onto the Bantam or the Motions, ofF Damariscove. There is 
also testimony that at that time it was breaking heavily on the 
Bantam and on the Motions, and that the weather indications 
looked stormy and heavy ; that those in control of the tug could not 
bring her very close to the schooner at the time, on account of hav- 
ing to keep her head to the sea, as they did not like to hâve her lose 
her headway and fall off. Capt. Doughty, of the schooner, with 
two men in his crew, came on board the steamer in a dory, but no 
agreement was made respecting salvage. A hawser was run from 
the tug to the schooner, and as soon as it was made fast the steamer 
held the schooner up until the anchor was up, when she steamed 
ahead slowly. By allowing the hawser to drag in the water, and 
by sheering in the opposite direction when the schooner sheered, 
the tug towed the schooner into Boothbay Harbor ; reaching there 
betAveen 9 and 10 o'clock in the forenoon of the same day. 

What amount should be allowed to the libelants for their sal- 
vage service ? In the case of The Lyman M. Law (D. C.) 122 Fed. 
816, this court had before it a salvage case in which we fully dis- 
cussed the law of salvage, and the principles which should be ap- 
plied in making an award. We then quoted from The Sandring- 
ham (D. C.) 10 Fed. 556, in which Judge Hughes reviews the 
principles upon which cases of this kind should be decided. We 
quoted in that case the familiar définition of salvage, namely: 

"Salvage Is a reward or bounty, exceedlng the full value of thelr services, 
given to those by means of whose labor, intrepidity, and persévérance a ship 
or her goods bas been saved from shipwreck or other dangers of the sea." 

We quoted also the statement of the rules which courts are ac- 
customed to follow in determining a salvage award. 

In The Blackwell, 10 Wall, 1, 10 L. Ed. 8?0, Mr. Justice Clifford also 
annonnced the main ingrédients in determining the amount of the 
reward for a salvage service, and gave those ingrédients substan- 
tially the same as, although entirely indépendant from, the case of 
The Sandringliam, supra. Thèse rules hâve often been applied to 
the case of tugs rendering a salvage service. In this district, in 
Baker v. Hemenvvay, 2 Low. 501, Fed. Cas. No. 770, Judge Lowell 
said : 

"As well as I. can estimate the Intent of the courts, It has been to give to 
niK? «bat wiU be a handsome gratulty — enougb to induce prompt and 
eviT, eager assistance: and this would be enhanced slightîy by a great value 
at rif.k, tbough in no important or defiaite proportion to value." 

As we hâve already said in The Lyman M. Law, a court is not 
at liberty to render a mère arbitrary judg-ment upon individual dis- 
crétion, but must be governed by the principles of the law of sal- 
vage ; but under this gênerai rule there is often serious question 
as to what award should be made t.o meet the facts in any given 
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case, alway» having in roind that a court has not to décide merely 
wjth regard to the question of what services are worth, but to give 
ai fairly genetous award, such as to encourage salvors to render 
like services under like conditions. In making suoh award the 
court cannot iollow any unvarying ruie as to proportion in référ- 
ence to values. 

There can be no question but that the service rendered in this 
case was a salvage service. In the case of The Great Northern 
(D. C.) 72 Fed. 678, the court said: 

"Towlng à disabled vessel on the hlgh seas Is always a salvage service, 
ovping to the latent dangers from the multiform accidents to whieh ships are 
constantly llable. * * * Courts, judges, and lavryers of the interior are 
apt to assimllate this service to towlng on Inland canals and rivers of the 
c'ountry, and are apt not to reallze the full nature of towing at sea. * * * 
After getting under way and commenclng the tovclng service, there is con- 
stant danger on the open sea when the disabled ship has no power of self- 
control. • • i * It is the latent danger from the multiform accidents to 
whieh ships are constantly liable tha,t makes a towage service on the open 
seas, rendered to a disabled ship, always a salvage service." 

This fishing schooner was lying nëar the Bantam Rock, in a dan- 
gerous locality. The wind was blowing hard, and the sea was 
rough. The testimony is somewhat contradictory ; but the court 
must find that the schooner was in great hazard, that she was dis- 
abled, and that, if she had dragged, she would hâve been in great 
danger of going onto the rocks. While the learned counsel for the 
claimant insîsts that other assistance might hâve been obtained, it 
is undoubtedly true that no other assistance presented itself, and 
the only means of safety that was extended to the schooner came 
from the tug. It is undoubtedly true, also, that the steamer took 
some risk in doing the salvage service. She started promptly at 
the call of the disabled vessel. Th'e sea, when the tug got outside, 
was rough. It was even thought by the captain at one time that 
it was too rough to keep on. She had to be kept head to the sea, 
and slowed about, her bunkers nailed down. There was some fear 
that the vessel would fill. When the tug arrived at the schooner, 
it is not probable that the damaged vessel could hâve remained 
long in her dangerous position, 

When a tug, under circumstances like thèse, renders prompt and 
efficient salvage service, she should be rewarded liberally. The 
part of the Maine coast where the damaged schooner was lying is 
a perilous place in bad weather. Fishing vessels should be made 
to feel that the courts will hold out to salvors ail proper induce- 
ments to give aid to vessels in distress in such places. Tugboats, 
in the regular conduct of their business, hâve sometimes been too 
apt to refuse salvage service in places of danger. They should be 
encouraged in the manner pointed out by Judge Lowell in Baker 
V. Hemenway, supra. The court is of the opinion that the sum of 
$200, whieh was suggested by the owner of the tug, was not too 
great a reward, under the circumstances of the case. 

Let a decree be entered for the libelant for the sum of $200, 
whieh shall be in full for ail interests represented by the libel, 
with costs. 
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BVANSTON ELEVATOR & COAL CO. v. CASTNER et aL 

(Circuit Court, N. D. Illinois, N. D.) 

No. 26,779. 

1. Sales — Conteact to Deliveb Coai, F. O. B. Caes — Dtitt to Peovide 
Cars. 

A contract by which a coal company sold a quantity o( coal, to be de- 
livered during a séries of months "F. O. B. cars at the mines," did not cast 
upon it an obligation to provide cars, but only to be ready to load the 
same when supplied ; nor was such obligation imposed upon it by a fur- 
ther provision by wliich it guarantied a maximum freight rate from the 
mines to the city to which the shipments were to be made during the time 
of delivery. 

On Demurrer to Plea. 

Arthur W. Underwood, for plaintiff. 
Runnells & Burry, for défendants. 

KOHLSAAT, District Judge. On March 18, 1902, plaintiff and 
défendants entered into an agreement whereby défendants were to 
sell and deliver to plaintifï 6,000 tons of Pocahontas coal, at $1.10 
per ton free on board cars at défendants' mines, to be shipped in 
about equal monthly proportions between April 1, 1902, and April 
1, 1903. Défendants guaranteed that the freight rates of the rail- 
road for shipping the coal to Chicago should not exceed $1.90 per 
ton up to March 31, 1903. It was fiirther agreed that défendants 
should not be held for failures to deliver coal caused by strikes or 
combinations, accidents at the mines, or interruption of transporta- 
tion or navigation, or by any cause or any occurrence. It was fur- 
ther provided that: 

"In such case the obligation to deliver coal under this contract is can- 
celled to an extent corresponding to the duration of such cause, occurrence or 
interruption, and no liability shall be incurred by the sellers for damages 
resulting therefrom ;" also : "This contract price is based on the présent 
freight rate, but If this rate should be advanced during the term of this con- 
tract, then the purchaser bas the option of taking any undelivered portion of 
the tonnage at a corresponding advance in price or of cancelling this contract 
by giving immédiate notice in writing of his désire to do so." 

Défendants failed to deliver the tonnage called for, whereupoii 
plaintiflf brought this suit. Défendants filed several pleas. 

The matter comes on to be heard upon plaintifî's demurrer to 
défendants' fourth amended plea. This plea refers to the contract, 
and allèges that défendants did deliver some of the coal, but were 
unable to deliver the full amount, because of the failure of the 
plaintifï to furnish cars for that purpose. It is the contention of 
the plaintifï that the contract requires the défendants to supply the 
cars. The only language in the contract bearing upon the matter 
is as follows, viz. : 

"fîO(X) tons of 2000 Ibs of C. C. B. Pocahontas at $1.10 for run of mine grade 
rier ton of 2000 Ibs 'F. O. B.' cars at the mines." Also : "The railroad freight 
rate on the tonnage covered in this contract is guaranteed not to exceed One 
& ""/loo dollars per net ton from Pocahontas district to Chicago, Illinois, from 
.Vi.vil Ist, 1902 to March 31st, 1003." 
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Thus it will be seen that practically the only question before the 
court is as to the meaning of the term "F. O. B. cars at the mines," 
with référence to the furnishing of cars. Bouvier defines the phrase 
as denoting that the seller has agreed to deliver on cars or vessels, 
"witliout cost to the buver for packin^, portai^e, cartage, and tlie 
lîke," and adds (citing Dwight v. Eckert, 117 Pa. 508, 12 Atl. 36), 
"In such a contract the seller is under no obligation to act until the 
buyer names the ship to which the delivery is to be made." 

In Neimeyer Lumber Co. v. Burlington R. R. Co., 54 Neb. 321, 
74 N. W. 670, 40 L. R. A. 534, the court holds that thèse letters 
imply that the buyer shall be free from ail the expenses and risks 
attending the delivery of the property at the point named in the 
contract. Again, it is held in Shefifield Furnace Co. v. Hull Coal & 
Coke Co., 101 Ala. 446, 14 South. 672, and Capehart v. Furman 
Farm Implement Co., 103 Ala. 671, 16 South. 627, 49 Am. St. Rep. 
BO, that the letters hâve a well-defined meaning, of which the court 
will take judicial notice, giving the définition as above. 

The case of Hocking v. Hamilton, 158 Pa. 107, 27 Atl. 836, was 
brought by the Hocking Coal Company to recover from défendants 
for breach of contract to purchase coal F. O. B. cars at tipple — the 
reverse of the case at bar. The court says : 

"The appelle© undertook to sell and deliver at the tipple the coal at the 
designated priée, and the appellants covenanted to receive it there and pay 
for it. It so, they were bound to furnish the cars for it" 

See, also, Kunkle v. Mitchell, 56 Pa. 100. 

The Court of Appeals for this Circuit, in the case of Chicago 
Ivumber Co. v. Comstock, 71 Fed. 477, 18 C. C. A. 207, involving a 
contract of sale which provided for delivery in the words "loaded 
on cars," held that défendant did not thereby agrée to furnish the 
cars, and that, under that language, it was the duty of the plaintiff 
to see that cars were furnished. 

In the case of Consolidated Coal Co. v. Schneider, 163 111. 393, 45 
N. E. 126, it appears that suit was brought to recover from the coal 
Company for its failure to accept and pay for coal contracted for b}' 
it to be delivered ail F. O. B. cars at said mine. The court says : 

"The fact that appellees were requlred by the contract to deliver the coal 
free on board the cars at the mine oan hâve no bearlng on the question in 
regard to whose duty it was to furnish cars. » * • Until the cars were 
furnished, appellees were requlred to do nothing except to hâve the coal 
ready." 

The court then squarely holds that it was the duty of the appel- 
lant to furnish cars. The court also holds that in this case the 
parties had themselves construed the contract so as to cast the 
burden of providing cars upon the vendee. 

In the case of Tradewater Coal Co. v. Lee et al. (Ky.) 68 S. W. 
400, the same clause was involved, but the court decided the case 
upon other grounds; incidentally sustaining an instruction which 
directs the jury to find for the défendants on their set-ofif in case 
they believe from the évidence that sufïicient cars were furnished 
by the railroad company for the purpose of the contract. This case 
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îs cîted by the plaintiff, but does not, in my judgment, bold con- 
trary to the other cases above cited. 

I am of the opinion, for the purposes of this hearing, that under 
the phrase "F. O. B." no obligation was cast upon the coal company 
to provide cars, but only to be ready to load the same when sup- 
plied. Nor do I think this position in any way aflfected by the other 
clause as to the maximum freight rate. That clause merely protect- 
ed plaintiff to that extent, but entirely fails to modify the question 
of furnishing cars. 

The demurrer is overruled and the plea sustained. Plaintifï may 
reply to the pleas within 10 days. 



In re DAVIDSON S. S. CO. 
(District Court, B. D. Wlseonsin. November 22, 1904.) 

1. Shipping — Pboceeding foe Limitation of Liabilitt— Pleading. 

In a proceeding for limitation of llabllity the pétition and answer on 
the one hand and the indlvidual claims for damages on the other présent 
distinct Issues, whlch are to be separately adjudicated in the order named. 

2. 8ame. 

A pétition for limitation of llabllity must allège the facts necessary to 
entitle the petitioner, under the statute, to the relief sought, and a dam- 
age claimant contestlng the right must take issue by answer, whlch must 
be full and expUclt and distinct to each separate article and separate al- 
légation, as required by admlralty rule 27. The proof required in support 
of the pétition that any llabllity incurred was without the prlvity or 
knowledge of the petitioner does not reach the subséquent issue of llabll- 
ity of the vessel for Indlvidual claims sought to be proved under rule 55, 
the right to contest whlch is reserved to the petitioner by rule 56, whlch 
issue should be presented by approprlate pleadings conforming to the 
gênerai practice in admlralty, the claimant being required to allège and 
prove a cause of action as in an original suit 

In Admlralty. 

On (1) exceptions to the answer of the Ohio Transportation Co. to 
the pétition, and (3) exceptions to the claim filed on behalf of that Com- 
pany as owner of the Steamer Gladstone, and of the représentatives of 
her cargo. 

C. E. Kremer, for petitioner, 

Goulder, Holding & Masten, for respondents. 

SEAMAN, District Judge. While the exceptions are îndependent in 
classification, both involve a primary question of the rule of pleading 
applicable to the issues respectively. In that view they are considered 
together, and the inquiry thereupon is not free from difficulty, owing 
to the want of clear précédents. My conclusions are, however, that 
the pétition and answer on the one hand and the claims of damages on 
the other présent distinct issues, which are to be separately adjudicated 
in the order named, as indicated by the opinion of Judge Brown in La 

1[1. Limitation of liability of vessel owners, see note to The Longfellow, 
45 C. C. A. 387. 
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Bourgogne (D, C.) 106 Fed. 232, 233. Whatever the form of pleading 
to that end, I am of opinion that each of such issues must be presented 
independehtly of the other, and in conformity with the gênerai require- 
ments applicable to pleadings in the admiralty. 

This proceeding is commenced by the petitioner to limit liability, and 
the issuable allégations thereupon are the facts prescribed by statute as 
the grounds for limitation. It is unquestionable that the petitioner 
must allège and prove the state of facts thus required to obtaln the 
relief sought. Nevertheless, a claimant contesting the right to limit 
liability must take issue by answer to the pétition (rule 56), and I am 
of opinion that such answer must "be fuU and explicit and distinct to 
each separate article and separate allégation," as required by rule 27 
for answer to libels. Thereupon "the cause must stand for hearing 
on proof like any other cause at issue." Bened. Adm. Pr. (3d Ed.) § 
580. The doctrine which is to govern admiralty pleadings is now set- 
tled, though uncertain prior to 1844, when the rules were promulgated 
by the Suprême Court as authorized by act of Congress. Thus, in an 
early case (Clarke v. The Dodge Healy, 4 Wash. C. C. 651, 65G, Fed. 
Cas. No. 2,849) it was said, "If the answer does not acknowledge the 
truth of the allégations of the libel, it must be proved by those wlao as- 
sert it;" while Judge Lacombe, in Virginia Home Ins. Co. v. Sunberg 
(C. C.) 54 Fed. 389, 390, construes the rule and practice in admiralty 
to entitle the libelant "to an admission or déniai of each distinct and 
separate averment in its libel, separately and distinctly." The last- 
mentioned view plainly conforms to the intent of rule 37, and is deemed 
equally applicable to the pleadings upon the issue as to limîted liabil- 
ity. The proof required in support of the pétition that any liability 
incurred was "without the privity or knowledge of" the petitioner, does 
not reach the subséquent issue of liability, as it relates only to the Per- 
sonal négligence or conduct of the owners. Benedict's Adm. Pr. (3d 
Ed.) § 565. 

Upon the further issue of liability for damages arising out of the 
collision the petitioner brings the case within rule 56, which reserves 
its right to contest Such liability. "No presumption arises from the 
happening of a collision against either vessel" (Henry's Admr. Jur. & 
Proc. § 82) without fault on the part of one shown or confessed, and 
it is unquestionable that the gênerai rules and practice in admiralty 
intend that ail issues be well defined by pleadings in some form, witla 
simple and explicit allégations of fact. I am satisfied, therefore, that 
the claim under which proof of liability is to be presented (rule 55) 
must be treated as a pleading in the nature of libel, and must set out 
"the varions allégations of facts upon which the claimant relies in 
support of his suit," in accord with rule 23. While this requirement is 
not expressed in rule 55, and neither of the ruies states the method of 
framing such issue, nor mentions an answer to the claim, the hearing 
cannot proceed as contemplated by rule 55, for the purposes of a con- 
test, without an issue presented in some form. The claimant, though 
called into court by the monition to prove any claim it may hâve, must 
prove that the damage was caused by fault of petitioner's steamer, or 
fail of reqovery. The petitioner is relieved from confession of liability 
by the allégations to that end in a pétition; but those allégations are 
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incidental only, and do not enter into the considération of the primary 
and independent issue tendered by the pétition to limit liability. Nor 
can they serve to relieve the claimant of the need to state and prove a 
cause of action when the issue of Hability is reached without violating 
well-settled gênerai rules governing such issues ; and thèse rules, under 
the limited hability act, do not impress me as intending such reversai 
of the established order of pleading and proving liability. The stat- 
utory provisions which are applicable are quite gênerai in ternis. Sec- 
tion 4284, Rev. St. [U. S. Comp. St. 1901, p. 2943], provides that one 
and the other parties "may take the appropriate proceedings in any 
court" for apportioning any liability. It goes without saying that the 
fact of Uabihty must be ascertained primarily. What is the "appropri- 
ate proceeding" to that end? In the chapter on "Limitation of Liabil- 
ity" incorporated in the third édition of Benedict's Admiralty Practice 
the statute and rules are discussed, and the practice generally is ex- 
emplified with satisfactory clearness ; but the présent inquiry is not 
discussed, and no light is furnished in that excellent treatise for its 
solution. With no précédents interpreting the rules as to the practice 
upon such issue, I am of opinion that they intend the appropriate judi- 
cial hearing of the controversy over liability, with the issues presented 
upon distinct allégations of fact for and against the claim ; that claim- 
ant must State, as the fundamental requisite of apportionment and re- 
covery for damages arising out of the collision, a prima facie case of 
liability on the part of the petitioner's vessel, such liability being express- 
ly reserved for contest ; and that the petitioner becomes respondent in 
respect of such issue, and may either answer the claimant's allégations 
by counter statement of facts, consistent with the pétition, or hâve the 
averments of the pétition thereupon adopted for the purpose of the 
issue. Unless the rules intend that the fact of collision, followed by 
the pétition to limit liability, créâtes a presumption of liability which 
the petitioner must overcome, the contention is untenable that the claim- 
ant may rest its claim upon spécification of damages sustained and 
averment that the injuries occurred without fault on its part. Such 
departure from the gênerai doctrine cannot be upheld under my under- 
standing of the letter or spirit of the rules. 

In conformity with the views thus stated as to the status of answer 
and claim respectively as pleadings, my conclusions upon the exceptions 
may be briefly stated. 

1. Exceptions to the Answer. The first, second, and third excep- 
tions are sustained, as the answer is insufficient in each of the partic- 
ulars noted therein. The déniai in each instance assumes knowledge 
or information on the part of the respondent that the facts and cir- 
cumstances were not as alleged in the pétition in certain of the essen- 
tials imposed by statute, but withholds disclosure of such information. 
Thus the déniai to which the first exception is taken is the sole answer 
to the jurisdictional allégations that the Sacramento was, at the time 
of the collision, "stout, staunch, strong, and seaworthy, well and prop- 
erly manned and equipped, and had on board a full and compétent com- 
plément of officers and crew," etc. The answer must be "full, explicit, 
and distinct" (rule 27), and this requirement is not met by déniai alone. 
Commander in Chief, 1 Wall. 43, 17 L. Ed. 609. If the party answer- 
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îng is uninformed in the premises, he may so state, and thus raise the 
issue without admitting or denying ; but a déniai must be founded on 
information, and, possessing that, the pleader must state the facts ac- 
cordingly upon information and belief. The fourth exception is con- 
fessed, and met by amendment. The fifth is overruled, as the alléga- 
tion referred to relates only to the right to contest the pétition, and not 
to the merits of the claim, which is a separate issue, so that référence 
to the claim filed is deemed sufficient. 

2. Exceptions to the Claim of Liability. The three exceptions state 
a single objection in différent forms, namely, that the facts upon which 
liability is asserted are not stated. The objection is well taken to the 
claim treated as a pleading, and the exceptions are sustained accordingly. 



In re COLB. 

(District Court, D. Maine. November 26, 1904.) 

No. 74. 

1. BANKBtrPTpy— REFEREES— OOMPELLING ATTENDANCE OF WlTNESSES OUT 

State. 

Under the proviso to Bankr. Act July 1, 1898, c. 541, § 41a, 30 Stat. 
556 [U. S. Comp. St. 1901, p. 3437], that "no person shall be required to 
attend as a witness before a référée at a place outslde of the state of his 
résidence and more than one hundred miles from such place of résidence," 
a person cannot be compelled to leave the state wherein he résides to 
be a witness before a référée in bankruptcy, the proviso being a restric- 
tion upon, and not an enlargement of, the power given the fédéral courts 
to require the attendance of witnesses, by Rev. St § 876 [U. S. Comp. 
St 1901, p. 667]. 

In Bankruptcy. On certificate of référée. 

Haley & Haley, for bankrupt. 

Cleaves, Waterhouse & Emery, for petitioning creditors. 

HALE, District Judge. From the certificate of the référée it 
appears that one William H. Cole, of Wakefield, in the common- 
wealth of Massachusetts, the husband of the bankrupt, was served 
with a subpœna directing him to appear on the 16th day of Novem- 
ber, 1904, at Biddeford, Me., before said référée in thèse proceed- 
ings. The witness failed to appear. His counsel stated that he 
had advised him not to obey the summons. It is admitted that the 
witness Cole was residing at a place less than 100' miles from the 
place where the bearing was being had and in another judicial dis- 
trict. It is also admitted that he received his travel and légal fées 
for attendance. The référée held the witness to be in contempt, 
and certified the facts to this court. 

Section 4l of the bankrupt act provides : 

"A person shall not. In proceedings before a référée, * • * (4) refuse 
to appear after having been subpœnaed, or, upon appearing, refuse to take 
the oath as a witness, or, after having taken the oath, refuse to be examined 
according to law : provlded, that no person shall be required to attend as a 
witness before a référée at a place outslde of the state of his résidence, and 
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more than one hundred miles from such place of résidence, and only în case 
hls lawful mlleage and fée for one day's attendance shall be flrst pald or ten- 
dered to him." Act July 1, 1898, c. 541, 30 Stat 556 [U. S. Oomp. St. 1901, p. 
3437]. 

The gênerai law in force when the bankrupt act went into efïect, 
with respect to the power of compelling the attendance of witnesses, 
is in section 876 of the Revised Statutes [U. S. Comp. St. 1901, p. 
667], which provides that "subpœnas for witnesses who are re- 
quired to attend a court of the United States in any district may 
run into any other district: provided, that in civil causes the wit- 
nesses living out of the district in which the court is held do not 
live at a greater distance than one hundred miles from the place of 
holding the same." This provision of the gênerai statutes has been 
held to hâve been enacted for the protection of witnesses, and not 
to hâve been changed by the bankrupt law, so far as it applies to 
matters before the Circuit or District Court. 

With référence to the provision which we hâve quoted from sec- 
tion 41 of the bankrupt act, in In re Hemstreet (D. C.) 117 Fed. 
568, Judge Shiras, of the District Court of lowa, has said: 

"It was the clear Intent of Congress to enact that référées should hâve the 
right to requlre the attendance before them as witnesses of ail persons re- 
siding withln the state whereln the référée Is acting, and that a witness 
cannot lawfully refuse obédience to a subpœna calling him to appear before 
a référée unless he is a nonresldent of the state, and résides more than one 
hundred miles from the place of hearing. * • • The proviso found in 
section 41 of the act has référence only to hearings before référées, and does 
not change or enlarge the power of the District or Circuit Courts to compel 
the attendance of witnesses, as deflned in section 876 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 667]. The phraseology used in the proviso clearly 
indicates that it was intended as a limitation upon, and not as an enlargement 
of , pre-existing rights. Under the provisions of section 21 (30 Stat. 5-52 [U. S. 
Comp. St 1901, p. 3430]), the court, upon due application, can require the at- 
tendance of witnesses before the référée, and under General Order No. 3 (89 
Fed. iv) the clerk will f urnish the référée with the necessary subpœnas ; but 
the subpœnas thus issued would be subject to the limitations found in section 
876, Rev. St. [U. S. Comp. St. 1901, p. 667]. If the proviso found in section 
41 of the bankrupt act had not been enacted, then subpœnas issued under 
section 21 would bave been effectuai to compel the attendance of witnesses 
living within the district, and also of witnesses living outside of the district, 
but within a distance of 100 miles. The proviso enacted as part of section 
41 is intended, not as an enlargement of the jurisdiction of the référée over 
witnesses, but as a limitation for the benefit and protection of the witnesses. 
The proviso does not déclare that the référée or the court shall hâve the 
right to compel the attendance before the référée of ail witnesses living within 
the state or within a hundred miles of the place of hearing, but the déclara- 
tion is that no person shall be required to attend as a witness before the 
référée at a place outside of the state of his résidence and more than a hun- 
dred miles from the place of hearing. The meaning of the proviso is that no 
one shall be compelled to attend as a witness at a distance of more than one 
hundred miles, and he shall not be compelled to leave the state wherein he 
résides. If the witness lives at a greater distance from the place of hearing 
before the référée than a hundred miles, or in another state, ample provision 
is made In the provisions of section 21 for taking hls testimony orally or by 
déposition, and thus protection is afforded to ail without imposing a burden 
upon witnesses." 

The court is of the opinion that the case from which we hâve 
quoted fully and correctly décides the question ; it gives the proper 
construction to section 41 of the bankrupt act, when considered itv 



416 133 FEDEEAIi EEPOETER. 

relation tp the jg^eneral provisions of law found in Rev. St. § 876 
[Û. S. Comp. St. 1901, p. 667]. This construction is in accordance 
with the décision with référence to the jurisdiction of this court 
made by Judge Fox of this district under a former bankrupt act, in 
Paine v. Caldwell, Fed. Cas. No. 10,674. It appears that the wit- 
ness William H. Cole lived in the commonwealth and district of 
Massachusetts. Under the proper construction of section 41 of the 
bankrupt law, he cannot be compelled to leave the state wherein he 
résides in order that he may be a witness in a hearing before a 
référée in bankruptcy. 

The décision of the référée in adjudging the witness guilty of 
contempt is overruled. 



C. L. KING & CO. V. INLANDER. 

(Circuit Court, N. D. Illinois. January 11. 1902.) 

No. 25,997. 

L Equitt PtEADiNG— Multiïabiousness— Misjoindbb of Causes of Action. 

A complainant in a fédéral court cannot joln with a cause of action 

for infringement of a patent one for unfair compétition In trade, although 

both relate to the same subject-matter, where there is no allégation of 

diverse citizenship to give the court jurisdiction of the second cause. 

In Equity. On motion for preliminary injunction and demurrer 
to bill. 

Geo. E. Waldo, for complainant. 
G. S. Noble, for respondent. 

KOHLSAAT, District Judge. The bill herein asks relief against 
défendant (1) for infringement of complainant's patent, and (2) for 
unfair compétition in trade in the use by défendant of the article 
alleged to be protected by said patent. No diverse citizenship is 
shown. The bill sets up two distinct causes of action, though re- 
lating to the same subject-matter. The ground of fédéral jurisdic- 
tion is distinct as to each cause of action. While it might be that 
a fédéral court could properly, in its discrétion, permit the joinder 
of said causes of action, had it jurisdiction of each, yet it could not 
obtain jursdiction of a distinct cause of action by this method. 
Complainant's citations touching ancillary jurisdiction are not ap- 
plicable. 

The demurrer to the bill is sustained on the ground of multifari- 
ousness, and, as the motion for a preliminary injunction is based 
solely upon the unfair compétition phase of the bill, said motion 
is denied. 
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TEANKLIN OPERA HOUSE CO., Limited, T. ABMSTRONa 

GUNBX T. SAME. 

(Circuit Court of Appeals, Fifth Circuit. November 21, 1904.) 

Nos. 1,242, 1,301, 

1. Fbdebal Courts— Ancillaey Jueisdiction— Suit bt Receiveb. 

Where a fédéral court bas obtalned jurisdiction over tbe property and 
assets of an insolvent building and loan association within its district by 
tbe appointment of a receiver in an ancillary suit for wlnding up tbe 
affairs of tbe association, a bill by the receiver to foreclose a mortgage 
against a borrowing stockbolder on property within the district is an- 
cillary to such suit and within Its jurisdiction, without regard to the 
citizenship of the parties or the amount in controversy. 

2. BUILDINO AND LOAN ASSOCIATIONS— INSOLVENCT. 

Insolveney, as applied to a building and loan association, does net mean 
Inability to pay its outside debts ; but it is insolvent, in such sensé as 
to warrant a suit by a stocliholder for the appointment of a receiver and 
to wind up its affairs, when its financial condition Is such that It is 
unable to carry to completion the purpose of its création. 

S. Receivees— Validity of Appointment— Collatéral Attack. 

The regularity of the appointment of a receiver by a court which had 
jurisdiction of the parties and the subject-matter cannot be collaterally 
attacked. 

4. Building and Loan Associations — Insolvency — Enfoecino Demands 

AGAINST BOEEOWING StOCKHOLDERS. 

Where a building and loan association becomes Insolvent, and proceed- 
Ings are instituted for winding up Its afCairs, the court as a matter of 
necesslty may require borrowing stockholders to pay forthwith the 
amounts due from them, although they are not In default and their obliga- 
tions are not due by their terms. 

5. SAMK— CONTEACTS WITH BOREOWING STOCKHOLDEES— USURY. 

The charter of a building and loan association, organized under the 
laws of Louisiana and In conformlty to Sess. Acts 1888, p. 177, No. 115, 
relating to such associations, provided for the Issuance of différent kinds 
of stock. Défendant subscribed for séries stock, class B, and also became 
a borrower of a sum equal to the face value of the stock. Under the 
charter such stock was matured by the payment of 142 monthly install- 
ments. It did not share in the gênerai earnlngs of the association, and 
the holder was not entitled to vote. The subscription and borrowing con- 
tracts, although executed contemporaneously, were separate and distinct. 
By the former défendant contracted to pay the 142 Installments to mature 
his stock, and by the latter he executed bis note for the amount borrowed, 
due in 142 months and bearlng interest at 6 per cent, payable monthly ; 
such rate being lawful under the laws of the state. The note was secured 
by a mortgage of property and a pledge of the stock, which, when ma- 
tured, was to be applied In cancellation of the loan. Held that, the note 
being lawful on its face, the transaction was not rendered usurlous be- 
cause of the stock contract, in the absence of proof of a corrupt agree- 
ment, or that it was a device or shift to cover usury, within the contem- 
plation of both parties ; it appearing that the agreements were entered 
Into by défendant freely and voluntarlly, and with full knowledge of their 
terms and conditions. 

6. SaME— BSTOPPEL. 

One who becomes a subscriber to the stock of a building and loan as- 
sociation, and a borrotVer therefrom, and makes the payments required 

IT 1. Supplementary and ancillary proeeedings and relief In fédéral courts, 
see note to Toledo, St. L. & K. C. R. Co. v. Continental Trust Co., 36 C. C. A. 
195. 

IT 3. See Receivers, vol. 42, Cent. Dig. § 103. 
133 F.— 27 
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I^ Ms contracts In accordance wlth Its by-laws, thereby recognlzes It as 
a bomrflde building association, wlth power to Issue stock, and cannot 
theréàftër question the valldity of hls stock, and set up tbé daim that the 
Installments paid thereon Werê payments on his loan, contrary to tlie 
provisions of hls contract 

T. USTJBT— Limitation of Eight to Recovbb Dsuet Paid— Louisiana Stat- 

TJTE. 

TJnder the statute of Louisiana, which authorizes the reeovery back of 
usurlous: Interest paid if a suit or proceedlng therefor is instituted within 
12 months after the payment is made, the limitation Is a condition of the 
right Itself , and not merely a part of the law of the remedy, and, unlesis 
the right is asserted wlthin the time flxed, It ceases to exist, and cannot 
6e claimed or enforced in lany form. 
8. BtTiLDiNa AND LoAN ASSOCIATIONS— Insolvency—Settlbment wfth Bob- 

BOWING StOCKHOLDEB. 

In the settlement between the receiver of an Insolvent building and loan 
association and a borrowlng stoclcholder, the équitable rule is to charge 
the borrower wlth the amount of the loan, wlth the Interest stlpulated In 
the contract, and crédit hlm wlth interest paid and wlth the présent 
value of the stock as deternilned by the ascertalned or estlmated dividend 
to which he wlll be entltled thereon in the distribution of the assets ; but, 
where he kept up ail his payments to the time of the insolvency and re- 
ceivership, he cannot be charged wlth an attorney's fee stlpulated for in 
the contract in case of his default. 

0. Same— Rights op Ptjbchaseb or Mobtgaged Pbopebty. 

Where a purchaser of real estate expressly assumed In the conveyance 
payment of the balance due from the vendor to a building and loan asso- 
ciation secured by a mortgage of the property, which secured, not only 
a note given by theivendor for a loan from the association, but also the 
payment of Installments on stock subscribed for by the vendor and pledged 
to seeure the loan, such purchaser cannot set up as against the associa- 
tion that the stock was invalld and the transaction usurlous, wheu it was 
valid between the parties, and especlally where the vendor is before the 
court Insisting on the validlty or faimess of the contract; nor lias the 
purchaser any standing to insist that stock payments made by it after the 
purchase shall be applled on tlie loan, and not on the stock, on the ground 
that it dld Ilot become ovfrner of the stock, since the obligation it assumed 
extended to such stock payments, and their application Is therefore imma- 
terlal, as between it and the association. 

10. Same— Ri&HTS or Pubohaseb against Vendob— Subeogation'. 

In a suit by the receiver of an Insolvent building and loan association 
against a borrowlng stockholder and a subséquent purchaser of the mort- 
gaged property to foreclose the mortgage and the lien on the stock pledged, 
It appeared that the stockholder sold the property for a stated price, a part 
of which was paid in cash and a part by the purchaser's assumption of 
the balance due on the mortgage as eomputed by the parties. In fact the 
amount due exceeded such computatlon, and the purchaser also paid in- 
stallments on the vendor's stock, of which the purchaser did not become 
the owner, and which payments, while secured by the mortgage, were not 
applled upon the mortgage debt assumed. Held, that the court in such 
suit could only give the purchaser relief in respect to such overpayments 
to the extent of subrogatlng the purchaser, on its payment of the amount 
found due the association, to the lien of the association as pledgee of the 
stock owned by the vendor. 

McCormick, Circuit Judge, dissenting. 

Appeals fropi the Circuit Courts of the United States for the West- 
ern and Eastern Districts of Louisiana. 

Gunby v. Arm^trong is an appeal from the Western District of Louisiana, 
and Franklin Opéra House Company v. Armstrong cornes up from the Eastern 
District of that state, The principal Issues are alike in both cases, and hence 
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dey wero submltted at th« same tlme. In both Bults, Armstrong, as recelver 
of the New South Bnllding & Loan Association, Is a party, and th« Utlgatlun 
résulta from a fallure to agrée upon terme of settlement after the association 
passed Into the hands of the recelver. A scheme or plan of settlement, as be- 
tween the Insolvent association and Its borrowlng stockholders, was formti- 
lated by Mr. B. B. Kruttschnltt In an elaborate report submltted by hlm as 
spécial master to the court of prlmary jurlsdlctlon, slttlng In the Eastem 
District of Loulslana, and by an order duly passed by Judge Parlange the 
plan recommended was adopted. The report of the master and the order of 
the court wlll be found textually reported In Mlles v. Association (C. C.) 111 
Fed. 946-972, to whlch référence Is made In connection wlth thls statement of 
the case. It Is admltted by counsel that slnce the submission of the master's 
report a large number of the outstandlng loang bave been colleeted, pursuant 
to the order of the court, thus conslderably reduclng the amount of the In- 
debtedness agalnst borrowlng members. The association continued Its opéra- 
tions as a going concem In Loulslana, Mississippi, Georgla, and several other 
States untll June 2, 1899, when, owlng, it Is alleged, to adverse décisions, 
malnly by the Suprême Court of Mississippi, on the question of usury, Mrs. 
Fellclana R. Miles, one of Its stockholders, flled a blll In the United States 
Circuit Court for the Eastem District of Loulslana praylng the appointment 
of a recelver. On the followlng day an order was made by Judge Pardee, and 
concurred In by Judge Parlange June 5th, appolntlng the appellee, Armstrong, 
recelver of the association, pursuant to the prayer of the blll. On October 25, 
1899, the recelver presented to the court a pétition reguestlng Instructions as 
to how he should deal wlth borrowlng members of the association, and on 
October 31st, followlng, an order was made by Judge Parlange referrlng the 
pétition to Mr. Kruttschnltt as spécial master, wlth directions to ascertaln 
and report "what would be a proper basls for the adjustment, settlement, and 
collection, at thls stage of the cause, of the obligations of the borrowlng mem- 
bers of the défendant, the New South Building & Loan Association." On 
February 16, 1900, the master submltted hls report, whlch was, as above 
stated, approved and conflrmed by the court. As to the parties represented 
at the hearings before the master, It is sald In the report : "The application 
of the recelver is necessarlly one made ex parte. The action whlch the re- 
celver seeks to take Is approved of by the complainant, and apparently ao- 
quiesced In by the défendant, as It dld not appear before the master, although 
duly notlfled. Neither the American Trust & Banking Company, whlch bas 
flled a blll In the United States Circuit Court for the Northern District of 
Georgla, seeking to control the administration of almost ail of the assets be- 
longlng to the séries stock fund and In the hands of the recelver, nor any 
other credltor of the défendant association, Is a party to thèse proceedlngs. 
Only one stockholder, and that one a borrowlng stockholder, voluntarlly ap- 
peared before me. I state thèse facts very fuUy, In order to show the extrême 
care whlch should be exerclsed by the court In the promises, and the great 
caution to be observed In deallng wlth a large amount of assets In the hands 
of the recelver. In whlch so many persons are luterested, none of whom, 
wlth the one or two exceptions above named, hâve been heard." The fore- 
golng statement applles generally to the two appeals. Référence wlll now be 
made to such parts of the record as are deemed applicable to each appeal, sepa- 
rately consldered. 

(1) A- A. Gunby v. Johnston Armstrong, Recelver. 

The appellant, Gunby, was a borrowlng stockholder, havlng subscribed for 
25 shares of séries stock, class B, and executed hls note, December 26, 1894, 
to the association for $2,500, payable November 1, 1906, at Its office In New 
Orléans, La., wlth Interest at the rate of 6 per cent per annum, payable 
monthly, from date, untll pald. To obtain the loan It was necessary to be- 
come a stockholder in the association, a prellmlnary application belng required 
by the rules before the certlflcate of stock Issued. The appellant duly made 
hls application for stock, and a certiflcate therefor Issued. He also applled 
for a loan of $2,500, to secure whlch an act of sale was executed as hereln- 
after meutioned, and hls stock deposited as additional security. The followlng 
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•tatement touchtngr tlie application for stock and loan, the certlflcate o^ stock, 
ADft the aet of sale, Is taken from the brléf of appellee's counsel : 
; "Tlie application starts out by declarlng that appllcant, by occupation a 
lawyer, hereby subscribes for twenty-five shares of séries stock, class B, and 
applles foç- membership In the New South Building & Loan Association of 
New Orléans, La., and understands and especially agrées to the rules of the 
association governing said class B séries stock, and particularly as to the 
withdrawal value of the shares and as to the rellnqulshment of ail participa- 
tion of the shares applled for in the profits or dividends or earnlngs of the 
association (except as to so much of the profits as may be necessary to mature 
the stock after 142 payments). The applicant further déclares that this re- 
llnqulshment is in considération, among other things, of the rlght to apply 
for a loan on terms stated in the application, and of the rlght to receive the 
amount qt such loan wlthout discount, and to pay on the same interest at the 
rate of 6 per cent, per annum, payable monthly, and of the rlght to pay no 
preiulum on the loan whatever, unless the appllcant wlshes to repay the loan 
before the expiration of 142 months, and that In case of such voluntary re- 
paymeht appllcant agrées to pay a premlum' on the fui! amount of the loan 
at certain rates stated in the application. For Instance, if he desired to re- 
pay the loan and withdraw the stock in the fifth year of his loan, he agreed 
to pay a premlum of 8 per cent, or $200. The applicant further specially 
agreed that ail payments should be made to the home office and that agents 
had no authority to promise loans or to make any other contract blnding the 
association. The certlflcate of stock is headed, 'Class B, Séries No. 55, 25 
Shares.' It certifies that A. A. Gunby, of Monroe, state of Loulslana, is a 
stockholder In the New South Building & Loan Association of New Orléans, 
T/a., and is the owner and holder of twenty-five shares of séries stock, class B, 
thereln, of $100 each ; that the certlflcate is issued and aceepted by the stock- 
holder subject to ail the conditions and limitations contalned in the charter 
and by-laws of the association; and that such conditions and limitations 
form a part of the certlflcate. The certlflcate states the obligation of the 
stockholder to be to pay 70 cents per month on the flrst of each mouth for 
each share held for a perlod of 142 months or until the certlflcate is canceled 
or withdrawn under the rules of the association ; that ail moneys due shall 
he payable at the home office in New Orléans, provided, however, that pay- 
ment may be made to a local treasurer for transmission to the home office, 
but in such case the local treasurer shall be deemed the agent of the local 
stockhoia,er, ,ahd not of the association; that 60 cents of each monthly pay- 
ment, ail ,lî>,tërest, premiums, fines, and forfeitures, shall go into the séries 
stock loaji^ fond ; that when the stock Is matured it shall be recelved by the 
associati6|i in liquidation of the Indebtedness of the owner in accordance with 
his agreeûient with the association ; that the contract between the associa- 
tion and its members is contalned In its charter and by-laws, and cannot be 
changed ot',.altered by any agent or offlcer of the association; that agents 
bave no poWfer beyond that specially glven them in thelr certlflcate of author- 
ity. The certlflcate contalns an Indorsèment, signed by appellant, that, in 
conformity with the rules and régulations of the association, he has trans- 
ferred the certlflcate, with ail rights thereunder, to the association, In order 
to further secure the association the advahce made him on the shares of stock 
evldenced by the certlflcate. The daté of the application for stock is Novem- 
ber 24, 1894, the date of the certlflcate is December 24, 1894, and of the in- 
dorsèment December 26, 1894. Appellant's application for a loan begins with 
the déclaration that Mr. Gûnby, the undersigned, hereby appUes to the New 
South Building & Loan Association of New Orléans for a loan of $2,500 on 
25 shares of the association on the terms and conditions, under the rules and 
régulations of the association, and in accordance therewlth. The foUowlng 
paragraph occurs in the application : *It is thoroughly understood and agreed 
by me, in maklng this application : First, that this loan, if made, will be 
made by thè New South Building & Loan Association of New Orléans, 
Loulslana, and aceepted by me, on the terms and conditions and subject to 
ail the régulations contalned In the charter and by-laws of said association, 
and subject to ail the rules of the association, and on the terms and. conditions 
to b« further stipulated by said association ; and l agrée to comply with the 
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■ame and to accept the loan at the date the same Is allowed by the board of 
dlrectors of the sald association.' Thls application Is signed and sworn to 
by appellant, who states in Ws affldavlt that he fully understands that the 
loan, If allowed, wlll be made in reliance on the truth of the statementa 
thereln glven. Aceordlng to the usual mode of procédure In building and loan 
association transactions, the real estate to secure the loan was transferred to 
the association, and from association back to appellant. In order to seeure 
the loan by a vendor's lien and spécial mortgage. Among the stipulations 
contained in the act of sale to appellant are the foUowlng: Appellant de- 
clared that, as a part of the considération of the sale, he blnds himself to 
pay monthly, at the office of the corporation, untU he takes up and pays hls 
note for $2,500, the monthly dues or installments on 25 shares of stock taken 
by Mm under the above referred to certiflcate, whieh amount to 70 cents 
per share, or $17.50 per month, and that. In order still further to secure the 
loan, he does glve in pledge to the corporation ail Installments now paid 
and to be pald on sald 25 shares of the capital stock of the association, and 
that the certiflcate therefor he had dellvered to the représentatives of the 
association, and that the sald pledge was made under ail the terms and pro- 
visions of the charter and by-laws of the corporation. The act of sale con- 
tained, among others, the followlng clause: 'Sald vendor hereby reserves to 
itself (and the purchaser consents thereto) the right to apply whatever pay- 
ments are made, either to the Interest, dues, fines, taxes, or Insurance, as sald 
vendor may elect.' It was further expressly agreed and understood In the 
act that If the purchaser should pay the interest on hls note monthly, and 
should pay the installments due upon hls stock promptly and punctually, 
then the principal of the note should not become exigible untll the value of 
the 25 shares of stock, wlth dlvidends or accumulations thereon, should be- 
come equal ta the amount of the obligation, wlth ail Interest and costs due 
upon the same, at the happening of which event the stock and the 
indebtedness should cancel each other; the stock and the Indebted- 
ness being allke extlnguished. It was also agreed and understood that, in 
case the purchaser should for the term of two months fail or neglect to pay 
the Installments of Interest or dues, or any portion thereof, or any and ail 
costs and fines that might be due by him to the association, such failure 
or neglect should at once, without demand, wlthout putting in default, 
and as a penalty, make the promlssory note, wlth ail back interest thereon. 
become Immedlately due and exigible, and should entltle the association to 
enforce, by executory process or by ordinary proceedlngs at law, the collec- 
tion of the note and ail interest due thereon, together with ail sums due the 
association for Insurance premiums, taxes, installments on sald shares of 
stock, and attorney's fées, etc. It appears from the record that the monthly 
installments of $17.50 on account of the stock and $12.50 on account of In- 
terest were pald by appellant up to and includlng the Installments and In- 
terest due for the month of May, 1899. In February, 1899, appellant ap- 
plled to repay his loan and wlthdrew hls stock. A statement was sent to 
him, from which it appeared that at that tlme, considerlng the book value 
of the assets of the association, the withdrawal value of his stock was $765. 
He was charged 8 per cent, premium, amounting to $200, for repayment In 
the fifth year. He denied the right of the association to charge this premium, 
and brought suit in the FIfth district court for the parish of Ouachlta t» 
compel the association to settle wlth him wlthout demanding the premium. 
The suit was dismissed on exception to the jinrlsdiction." 

A few days after Mrs. Mlles flled her original blU in the Eastern Dis- 
trict of Louislana seeking the appointment of a recelver, as set forth in the 
gênerai statement of thls case, she flled an ancIUary bill In the United 
States Circuit Court for the Western District of that state. The ancUlary 
bill having been submitted to Judge Pardee, he made an order, June 6, 1899, 
adjudging and decreeing that the court take anclUary Jurisdictlon of the 
cause with the United States Circuit Court for the Eastern District of Louis- 
lana, recognlzlng and conflrming Armstrong as recelver, "to the end that ail 
the affairs, concerns, and business of sald association may be liquidated, ad- 
justed, and wound up under the supervision of the United States Circuit 
Court for the Eastern District of Louislana." Upon application duly made to 
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the Circuit Ctourt for the Western District of Loulslana, Judge Boarman 
mûde an order, December 24, 1900, decreeing that "the report of E. B. 
Krnttachnltt, spécial master, and the deeree of the United States Circuit 
Court for the Eastem District of Louisiana afflrmlng said report, be and the 
same are hereby ratified, adopted, and eonflrmed." 

The ' appellant and the recelver havlng failed to agrée upon a sçttiement 
of the former's Indebtedness, the recelver flled in the Circuit Court for the 
Western District of Louisiana, July 9, 1901, a pétition or bill against the 
appellant, in the ancillary proceeding instituted by Mrs. Miles, in wliich he 
sought to recover the indebtedness due by appellant to the association and 
the foreclosure of the lien upon the real estate given to secure It The 
answer of the appellant dénies that the association is insolvent and clalms 
that the attempt to compel him to pay his indebtedness before maturity, by 
forcing the association into liquidation without just cause, is unjust and in- 
équitable. It is further averred that as the owner of séries stock, class B, 
he did not participate in the earnings of the association, and that it agreed 
to make the loan to hlm, without discount and without any premium what- 
ever, at the rate of 6 per cent, per annum ; that his contract stipulated that 
the shares subscribed for by him should be fully paid up in 142 months; and 
tliat the repayment of the loan could not be demanded by the association as 
long as the monthly instaliments were prpmptly paid. It is further averred 
as follows : "Défendant avers that this loan was made through a regularly 
established branch of the New South Building & Loan Association, whicli 
was in active opération in the city of Monroe ; that said branch organization 
had its own board of directors, and fully conducted and carried on its own 
business, and advertised that it would loan money on good mortgage se- 
curity at 6 per cent, per annum Interest. Avers that the whole intention, 
purpose, and considération of said contract was to make a straight loan of 
money, and that the subscription for nonparticipating shares of stock did not 
make, nor was it intended to make, défendant a mutual member of said 
association ; that it was not of the nature of a building and loan associa- 
tion, but was a simple contract of loan, which made défendant a debtor of 
said association for the amount of money borrowed, and entitled him to 
crédit for ail amounts paid by him on said loan." The answer further 
avers that from December, 1894, to June, 1899, inclusive, the appellant paid 
$30 a month to the association, aggregating $1,050, which he claims should be 
credited on the loan at the date each payment was made, leaving a balance 
of $1,280 due July 1, 1899 ; that the appellant bas been ready and willing at 
ail times, andis still willing, to carry out his contract, but he dénies the 
right of the association beyond the terms thereof. The answer concludes 
with the following prayer: "Wherefore défendant prays that complainant, 
the recexyer of the New South Building & Loan Association, be ordered and 
compelled to file an accountlng especially of the stock in séries B of said 
association, and that the demands of complainant against défendant be re- 
jected, and that défendant be permitted to carry out his contract with the 
New Soutb Building & Loan Association, accordlng to the terms and the 
true intent thereof; and further humbly prays to be henee dismlssed, with 
his treasonable costs and charges In this behalf most wrongfully sustained." 

Référence having been made to the master, Mr. Thomas T. Taylor, to 
State the accounts between the parties, and his report having been confirmed 
by the court, a deeree was passed in favor of the recelver for $3,158, with 
foreclosure of the lien as prayed for. The sum adjudged against the ap- 
pellant, $3,1S8, Is composed of the following Items, as taken from the deeree : 

(a) The, principal of the promissory note given by said défendant, $2,500. 

(b) Interest on said note at 6 per cent, per annum from June 1, 1899, to No- 
vember 30, 1902, $525. (c) Attorney's fées, 10 per cent on amount in suit, 
$302.50. The défendant under the deeree of the United States Circuit Court 
is entitled to a crédit of àO per cent, on the value of certiflcate No. B27 
(which was, per tableau, $847.50), $169.50. Leaving the amount due the 
recelver of $3,158. 

From tlie deeree thus rendered the défendant, Gunby, has appealed to this 
court 
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(S) Franklin Opéra Honse Company, Limited, t. Johnston Arm«trong, 

Recelver. 

From the record it appears that thls suit was orlglnally Instituted by ap- 
pelant as an Independent action, August 17, 1900, against Mrs. Lucy De 
Long and her husband, and Johnston Armstrong as recelver of the New 
South Building & Loan Association, and was ordered by the court to stand 
as an intervention In the receivership proceedlngs. On Aprll 10, 1895, Mrs. 
De Long applled to the association for 50 shares of stock, class B, and, after 
compUance by her wlth the usual prelimlnarles, the certificate Issued, and 
on the same day the stock was pledged as collatéral securlty for the loan 
hereinafter mentioned. Mrs. De Long's application for a loan of $5,000 was 
granted, and, on May 7, 1895, belng thereunto duly authorlzed by her hus- 
band, she executed her note to the building association for the amount 
named, payable 142 months after date, at the office of the association in 
New Orléans, La., wlth Interest at the rate of 6 per cent, per annum from 
date until paid. The real estate upon whlch the lien Is sought to be fore- 
closed by the appellee was by the usual aale and resale subjected to the 
vendor's privilège and spécial mortgage to secure payment of the note and 
the performance of Mrs. De Long's contract wlth the association. After 
Mrs. De Long had paid, less a few days, 18 monthly Installments of in- 
terest on the loan at $25 per month, amounting to $448.35, and a like 
number of monthly Installments on the stock at 70 cents per share per 
month, amounting to $630, she conveyed the property Involved hereln, No- 
vember 2, 1896, to the appellant, for the sum of $10,000, of whlch $5,630 was 
paid in cash, and touching the balance the act of sale contains the foUowlng 
clause: "The sald purchasîng corporation, or Its agent, does hereby assume 
the payment of the balance due by sald vendor on the mortgage note dated 
May 7, 1895, secured by the vendor's lien and spécial mortgage In favor of the 
New South Building & Loan Association of New Orléans, Loulslana, bear- 
Ing upon and affecting the property hereln conveyed, whlch sald balance Is 
now computed at four thousand three hundred and seventy dollars ($4,370.00), 
and the payment whereof is assumed upon the terms contained in the act of 
sale from sald building and loan association to the sald Mrs. De Long, of 
record," etc. By the act of sale Mrs. De Long dld not speciflcally convey 
her 50 shares of stock In the association to the appellant; and it may be 
sald that the appellant has nelther claimed to be the owner of the stock nor 
bas it been recognized as such by the association. Subséquent to the sale 
of the property by Mrs. De Long to the appellant, the latter paid to the 
building association and recelver $1,995, whlch was Imputed as foUows : 
To the payment of Interest on the loan, $875; to monthly Installments on 
stock, $1,085 ; and to fines, $35. After the appointment of the receiver 
.$280, included In the above amount of $1,995, was remltted to him in pay- 
ment of dues, etc., whlch brought the account of appellant down to October, 
1899; and It thus clearly appears that ail stock Installments were paid to 
the date of the receivership and ail Interest to the date last mentioned, to 
wit, October, 1899. It is to be noted that the appellant was not a party 
to the contract between the association and Mrs. De Long, nor was the 
association a party to the act of sale between Mrs. De Long and the ap- 
pellant. Indeed, It appears that the association was not Informed of the 
sale by Mrs. De Long to the appellant until long after it had been consum- 
mated. A lengthy correspondence took place between the recelver and a 
représentative of the appellant In référence to an adjustment of the In- 
debtedness restlng upon the property, but wlthout resuit, and as a consé- 
quence the suit was Instituted by the appellant as above atated. 

Briefly stnted. In the pétition of intervention the appellant claimed that 
the association was in no proper sensé a building association, and that Mrs. 
De Long was not a stockholder, the stock belng merely a fiction ; that the 
transaction between the parties was piu-ely a commercial loan, usurious in 
its nature ; and that ail monthly payments made by Mrs. De Long and the 
appellant should be credited upon the principal and Interest of the loan. 
It la further alleged that 53 partial payments of $60 each had been paid on 
the original indebtedness, aggregatiug $3,180, and that as a penalty for tbe 
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usniriotM «nd extortlonate Interest the entire amount should be c*edited, thu3 
leavlng a balance due by the appellant of $1,820. The pétition eoncluded 
with the following prayer: "(1) That there be judgment against the said 
recçlver and against the sald Lucy Ashton Evans De Long decreeing peti- 
tioner to be entitled to fiill crédit of three thousand one hundred and eighty 
dollars ($3,180.00) upon the said note of flve thousand dollars ($5,000.00), and 
in the alternative petitloner prays: (2) That, If the court déclares said al- 
légea stock genuine and bona flde and the interest charged not usurious, then 
that petitioner hâve crédit on said note for ail the partial payments of prin- 
cipal, or for the value of sald alleged certificate B92, amounting to the fui! 
sum pf elghteen hundred and flfty-flve dollars ($1,855.00), and petitioner 
further prays for ail gênerai and équitable relief, and for ail orders and pro- 
ceedings necessary in the premises." An answer and cross-complaint were 
filed by the appellee, the recelver, in whlch he sought to reeover the entire 
amount of $5,000, with 6 per cent, intçrest from October 1, 1899, attorney's 
fées, and costs of suit. Mrs. De Long made no answer to the cross-com- 
plaint flled by the appellee, and a decree pro confesso was taken against 
Lier. In her answer to the pétition of the appellant she admitted the facts 
touching the sale of the property to the appellant, but claimed that she was 
the owner of the 50 shares of stock, and as such was entitled to whatever 
dividends there might be declared upon the same, and her prayer was con- 
sistent with the claim set up. The intervention was referred to Mr. Krutt- 
schnitt, as master, who found in favor of the appellee against the appellant 
and Mrs. De Long in the sum of $5,000, with 6 per cent, interest from 
October 1, 1899, and 10 per cent, attorney's fées, less a crédit of $312, which 
latter amount was allowed as an anticipatory divldend on the bock value of 
Mrs. De Long's stock. 

In référence to the state of account between Mrs. De Long and the ap- 
pellant, and the adjustment of the state of the rights and equities between 
them, the master reported as foUows: "It is to be borne in mind, how- 
ever, that whilst the association has, in my opinion, the undoubted right to 
reeover the full sum of $5,000 and interest and attorney's fées as above stated, 
still the payment of that amount is secured, not only by mortgage on the 
opéra house company's property, but also by pledge of Mrs. De Long's 
stock ; and It is further to be borne in mind that she sold the property pur- 
ehased by the opéra house company for a priée of ten thousand dollars 
($10,000.00), whereof she received in cash $5,630, and through some erroneoua 
eomputation between herself and the company computed the balance due 
upon her mortgage note at only $4,370, instead of $5,000. It is further to 
be borne in mind that the Franklin Opéra House Company has paid the 
sum of $1,085 in installments on stock, which installments were secured by 
mortgage on the property sold by Mrs. De Long to the company, and as to 
which the company did not assume her obligations. It would therefore 
seem quite clear that under her warranty Mrs. De Long would be bound to 
the opéra house company to the estent of $630 excess In the amount due 
on the mortgage note over the amount at which that indebtedness was com- 
puted in her act of sale to the opéra house company, and for the further sum 
of $1,085 amount of installments paid by the Franklin Opéra House Com- 
pany on account of her indebtedness on her stock. Apply thèse princlples 
to the case at bar, and we flnd that the opéra house company has certainly 
paid installments due upon the stock of Mrs. De Long to the amount of 
$1,085, and that, whenever the decree to be rendered In this cause in favor 
of the receiver shall hâve been satisfled, It will also hâve paid an amount 
of $630 in excess of the amount which by its act of purchase it assumed 
on account of Mrs. De Long's loan from the association. By thèse pay- 
ments, which it had an Interest in making, and which were necessary In 
order to save its property from seizure and sale, it became subrogated to 
ail the rights of the association as against Mrs. De Long. As subrogée, it 
can, of course, not compete with the subrogor, who is entitled to be flrst 
paid. Civ. Code, art 2162. Hence it foUows that the association and its 
receiver may enforce payment of the whole amount due to them by Mrs. 
De Long by seizure and sale of the property mortgaged, and also by en- 
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forcing the pleflge of the stock, whlch was gïven as further securlty for the 
rlghts of the association ; and It foUowB that after the association, or it8 re- 
ceiver, shall haye been paid, the opéra house Company will be entltled as 
subrogée to recover the amounts which It was not personally obllgated to 
dishurse, and whlch it has or may hereafter dlsburse for account of Mrs. De 
Iiong, and the reimbursement of thèse amounts Is secured by pledge of her 
stock. Thls Is the necessary resuit from the application of the laws of the 
State of Loulslana to thls case, and It also leads to most équitable con- 
clusions. Thlrd. I further flnd that from an account and dlvidend list flled 
by the receiver It appears that Mrs. De Long Is entltled to a dlvidend of 20 
per cent, on the book value of her certificate of stock; that is to say, 20 
per cent, of $1,560, or $312. As this amount eonstitutes cash In the hands 
of the receiver, collected from the stock pledged to hlm, it should be im- 
puted as a crédit on the amount which I bave above found as the amount 
due to the association, and I shall so impute it in the decree which I 
shall hereinafter draft and recommend to the court for adoption. It is to 
be further noted that, Inasmuch as the receiver would be entltled to collect 
the fines of $35 due by Mrs. De Long ont of thls sum of $312, if he had not 
already collected it from the Franklin Opéra House Company, by crediting 
this full sum of $312 upon the amount now found to be due to the associa- 
tion, the opéra house company Indirectly obtalned a crédit for the $35 of 
fines whlch I hâve above stated should not be debited to it. If, in other 
words, the receiver should hand back to the opéra house company the $35 
of fines erroneously debited to that company, he would reimburse himself 
for such payment out of thls sum of $312, reducing the crédit from $312 to 
$277. The same resuit, wlth less clrcumlocutlon, Is brought about by credit- 
ing the whole sum of $312 to the net indebtedness of Mrs. De Long as above 
set forth." 

The master Included In his report a form of decree In accordance wlth hls 
findings, and the report was approved and confirmed by the court. The 
decree provided for the sale of the property to satlsfy the Indebtedness due 
the receiver as above set forth; and on the question of subrogation, as 
affecting the issue between the appellant and Mrs. De Long, It provided as 
follows : "It is further ordered, adjudged, and decreed that after the claims 
of said New South Building & Loan Association, for whlch a decree is herein 
rendered in favor of said receiver, shall hâve been paid In full, the Franklin 
Opéra House Company, Limited, be, and It is hereby, subrogated to the 
claims of said New South Building & Loan Association, and of said re- 
ceiver, as pledgees of 50 shares of stock of the New South Building & Loan 
Association represented by certificate No. B92, for flfty shares of the stock 
of said association, and that as such subrogée said Franklin Opéra House 
Company, Limited, be, and it is hereby, decreed to be entltled to recover 
from said Mrs. Lucy Ashton Evans, wlfe of H. L. De Long, the sum of one 
thousand seven hundred and flfteen dollars ($1,715), wlth Interest thereon 
at the rate of flve per cent, per annum upon the amounts and from the dates 
followlng, to wit: On six hundred and thlrty dollars ($630) from the date 
when the decree In favor of said receiver shall hâve been paid In full ; on thlr- 
ty-five dollars ($35) from January 4, 1897, until paid ; on a Ilke amount from 
each of the dates followlng until paid, to wit : January 30, 1897 ; March 6, 1897 ; 
April 3, 1897 ; April 30, 1897 ; June 1, 1897 ; July 1, 1897 ; August 2, 1897 ; Sep- 
temiber 2, 1897; October 2, 1897; October 20, 1897; December 1, 1897; Jan- 
uary 3, 1898 ; February 11, 1898 ; March 3, 1898 ; June 8, 1898 ; and on four 
hundred and twenty dollars ($420) from December 28, 1898, until paid; and 
on one hundred and flve dollars ($105) from October 14, 1899, until paid; 
and said sum so decreed being subject to a crédit of two hundred and sev- 
enty-seven dollars ($277) as of date February 22, 1902, and to be Imputed 
according to law as a payment of said date. It Is further ordered and ad- 
iiudged tnat the said flfty shares of stock represented by certificate B92 be, 
in the event of such subrogation, sold without appralsement for cash by 

, Esq., who Is hereby appointed spécial master for the purpose, and 

that out of the proceeds of said sale said spécial master do pay the expenses 
of said sale, and then unto the said Franklin Opéra House Company, Lim- 
ited, the sum herelnabove found to be due, and secured by pledge a» afor*- 
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sald, and deposit any balance In the registry of the court to the crecllt of this 
cause." 
From the deeree tlius rendered the opéra house company only bas appealed. 

E. T. Lamkin and A. A. Gunby, for appellant Gunby. 
Philip H. Mentz and R. L. TuUis, for appellant Franklin Opéra 
House Ce. 

George Denegre and Joseph Paxton Blair, for appellees. 

Before McCORMICK, Circuit Judge, and MAXEY and JONES, 
District Judges. 

MAXEY, District Judge, after stating the case, delivered the 
opinion of the court. 

The records before us embrace two distinct appeals, aad each one 
will be considered in its order. 

(1) Gunby v. Armstrong, Receiver. 

The appellant objects to the jurisdiction of the Circuit Court 
upon the ground tljat both he and the appellee, Armstrong, re- 
ceiver, are citizens of the state of Louisiana. His objection was 
not much insisted upon in the oral argument, and slight considéra- 
tion is given it in the briefs. Regarding the facts, it may be stated 
that the Circuit Court for the Eastern District of Louisiana is the 
court of primary jurisdiction. Soon after Mrs. Miles, who was a 
citizen of, the state of Texas, filed her bill in the Circuit Court for 
the Eastern District which culminated in the appointment of the 
appellee as receiver of the New South Building & Loan Associa- 
tion, a corporation organized under the laws of the state of Louisi- 
ana, she filed. an ancillary bill in the Western District of that state, 
and Judge Fardée made an order that the court of the Western 
District take ancillary jurisdiction of the cause with the Circuit 
Court for the Eastern District, and recognized and confirmed Arm- 
strong as receiver — 

"To the end that ail the. afflalrs, concerns, and business of sald association 
may be liquida ted, adjusted, and wound up under the supervision of the 
United States Circuit Court for the Eastern District of Louisiana." 

By filing the bill in the Circuit Court for the Western District of 
Louisiana, supplemented by the order passed by Judge Fardée, the 
court of the Western District acquired jurisdiction of the cause, and 
any suits thereafter instituted by the receiver for the collection of 
the assets of the association were clearly within its cognizance, 
regardless of the citizenship ofthe parties or of the amount in con- 
troversy. White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 
67; Rouse V. Letcher, 156 U. S. 47, 49, 15 Sup. Ct. 266, 39 L. Ed. 
341; Pope V. Louisville New Albany etc. Railway, 173 U. S. 573, 
19 Sup. Ct. 500, 43 L. Ed. 814. 

The appellant further insists that the building association was 
solvent at the time qi the appointment of the receiver, and hence 
it is elaimed that the order of appointment was unauthorized. If 
the tèrtn "insolvency," as applied to a building association, be con- 
strued/to mean mère inability to pay its creditors, then the asso- 
ciation was not insolvent at the time the court took charge of its 
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affairs by the appointment of a receiver. But such is not tlie true 
meaning of the term in its application to corporations of that char- 
acter. The insolvency of a building association, employing the 
words of another, is a peculiar thing. "It is the inability of the 
building association, not to pay its outside debts (for that does not 
seem to hâve ever occurred, and, in the nature of things, can scarce- 
ly be thought of), but to satisfy the demands of its own members, 
that has been recognized as an insolvency." End. Bldg. Ass'ns 
(2d Ed.) 511 ; Towle v. American Bldg., etc., Society (C. C.) 61 
Fed. 446. And when in the course of its business it reaches the 
point where it iinds itself unable to carry to completion the pur- 
poses of its création — in a word, when the consummation of the 
scheme becomes impracticable — it may be said to be unable to sat- 
isfy the demands of its own members. "Hence," it is said by Mr. 
Endlich, "the insolvency of a building association, leaving no pros- 
pect of a consummation of its initial design, is recognized, if not as a 
dissolution of it, at ail events as a sufficient ground for the aban- 
donment of the enterprise and for proceeding to wind up the cor- 
poration. In such case the method to pursue is by way of pétition 
by members to the court for the appointment of a receiver." 2 
End. Bldg. Ass'ns, § 511. "Yet, becausé of the peculiar character of 
that which alone constitutes insolvency in a building association, it 
is not every person having a demand upon it who can hâve a stand- 
ing to move the court to action. Such standing is accorded only to 
claimants in the character and capacity of stockholders." Id. § 512. 
In the présent case the bill was filed by Mrs. Miles, as a stock- 
holder, and by its allégations a case was presented showing clearly 
the necessity of prompt action. Diversity of citizenship gave the 
court jurisdiction of the parties, and the subject-matter was plainly 
within its cognizance as a court of equity ; and, being invested with 
full jurisdiction, had error supervened, it could not be availed of in 
this collatéral proceeding. The rule has been clearly stated in the 
following language: 

"Thé appointment of a receiver, by a court possessing gênerai jurisdiction 
in law and equity, cannot be assailed collaterally, in any action or pro- 
ceeding, merely because such appointment was inéquitable or erroneous ; 
nnd so long as the jurisdiction, the inhérent power — not the exercise of that 
power, but the power of the court itself to make it — is not questioned, the 
.appointment is conclusive upon ail parties until it is adjudged to be va- 
eated in a direct proceeding instituted for that purpose by some party rlght- 
fuUy chalïenging it; and the presumptlou is that it was regularly made 
and that the court had jurisdiction to make it. If the decree was Improvi- 
dently granted, or if for any reason It should be set aslde or modlfied, relief 
can be had upon application by any party interested to the court by which 
it was made ; but the regularlty of the appointment of the receiver cannot 
be questioned by any other tribunal." Gluck & Becker, Receivers of Cor- 
porations, § 8 ; High on Receivers (3d Ed.) § 39a, and authorities cited ; 
Edrington v. Pridham, 65 Tex. 612. 

We would not, however, be understood as intimating a doubt as 
to the propriety of the action of the court in making the order com- 
plained of. On the contrary, we regard it as one eminently proper 
to hâve been made under the circumstances of the case. 

It is next and earnestly contended by the appellant that the bill 
filed by the appellee against him was prématuré, for the reason that 
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the note executed by him to the association did not become due 
and payable until Noyember 1, 1906, or 142 months after its date. 
Touching this contention it is shown by the record that the appel- 
lant subscribed for 25 shares of the stock of the association, and 
executed his note, December 26, 1894, to the association for $2,500, 
payable November 1, 1906, at its office in New Orléans, La., with 
interest at the rate of 6 per cent, per annum, payable monthly. 
This note was secured by a vendor's lien and privilège reserved, as 
well as by mortgage and by the deposit of the stock with the 
association as collatéral security. The appellant thus became a 
member of the association, and it became his duty as a member 
to pay, under the by-laws of the association, certain monthly in- 
stallments on his stock, together with interest on his note and other 
small amounts as a borrowing member, not necessary in this im- 
médiate connection to be specified. The theory of the appellant 
appears to be that his note did not and could not mature until it 
became due and exigible according to its terms ; and especially it 
is insisted that the obligation as to him could not be considered 
as niatured, since he had promptly paid ail installments of interest 
and other dues required by the by-laws and demanded by his con- 
tract with the association. The record discloses that the appellant 
was not in default, and that he had discharged every duty imposed 
upon him by his contractual obligations. That the association had 
failed în the accomplishment of its purpose was not due to any 
delinquëncy on his part, but mainly to adverse décisions rendered 
by the courts of Mississippi on the question of usury. Notwith- 
standing the stubborn fact remains that the association had ceased 
to be a going concérn. It was practically dead. The scheme had 
failed, and naught remainéd to be donc but to devise necessary means 
looking to the winding up of its afïairs and to the protection of its mem- 
bers. Thèse objects could be accompHshed only by collecting its 
outstanding indebtedness and marshaling its assets ; and the courts 
hâve deemed it essential, ex necessitate rei, to départ from the 
ordinary rule in such cases by requiring borrowing members to 
pay forthwith the balances due by them, although their contracts 
may otherwise provide. The principle is aptly stated in the fol- 
lowing language : 

"In endeavorlng to formulate a rule whieh shall do exact Justice to ail 
the parties, In view of the considérations stated, the courts hâve not ar- 
rlved at altogether uniform résulta. On one point there seems to be a gên- 
erai consensus, although the distinct enunclation of the principle Is only 
of very récent date. It Is this : that, upon prématuré dissolution of the 
association, the advanced members may be compelled to pay forthwith the 
balances due from them on their securitles, although the latter be given in 
terms for the payment of Installments." End. Bldg. Ass'ns (3d Ed.) § 523; 
Strohen v. Franklin, etc., Loan Ass'n, 115 Pa. 273, 8 AtL 843; Towle v. 
American Bldg., etc.. Soc. (C. C.) 61 Fed. 446; Curtls v. Granité State, etc., 
Ass'n (Conn.) 36 Atl. 1023, 61 Am. St. Eep. 17, and note ; Leahy v. Nat Bldg. 
& Loan Ass'n fWIs.) 76 N. W. 625, 69 Am. St. Rep. 945. 

The objection that the suit was prématuré cannot, therefore, be 
sustained. 

The next assignment of error which we shall consider, and the 
most important one of the errors assigned, proceeds upon the the- 
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•ry that the contract between the appellant and the association is 
usurious, in that it really provides for the payment of 12 pcr cent, 
interest instead of 6 per cent., as claimed by the latter. By article 
8924 of the Louisiana Revised Code of 1870, it is declared : 

"Interest Is either légal or eonventional. Légal interest Is flxed at the 
following rates, to wit : At flve per cent, on ail sums which are tbe object 
•f a judicial demand, whence this is called judiclal Interest • • • The 
amount of eonventional interest cannot exceed elght per cent The same 
must be fixed In 'writlng. Testimonial proof of It Is not admltted in any 
ease." 

Th • Code allowing eonventional interest at 8 per cent., it is per- 
fectly clear that the note of the appellant, providing for the pay- 
ment of 6 per cent, interest, was not obnoxious to the charge of 
usury, uniess, indeed, the stock issued by the association to him 
was a mère fiction, and intended simply as a device under cover 
o,f which a greater rate of interest might be exacted than that al- 
lowcd by law. And such is the contention of the appellant ; it be- 
ing claimed by him that the association possessed none of the fea- 
tures of a building association proper, in which the underlying prin- 
ciple is mutuality, but that it was simply a money-lending concern, 
and hence that ail stock installment dues paid by him should be 
imputed to the principal of his indebtedness. The association was 
organized in 1890 by notarial act, pursuant to the laws of Louis- 
iana, including Act No. 115, p. 177, of 1888. This act seems to be 
the first law enacted by the Législature of Louisiana providing 
specifically for the incorporation of building or homestead associa- 
tions. It provides that the capital stock may be divided into shares 
and may be payable, in installments, as may be provided by the 
respective charters of such associations. It requires bonds to be 
given by the secretary and treasurer, and directs that annual meet- 
ings of the shareholders shall be held and complète statements 
made at such meetings by the board of directors. The associa- 
tions are authorized to purchase and sell real estate either for 
cash or on crédit; and they are invested with power to improve, 
repair, and build upon real estate, and to make ail contracts and 
do ail acts and things necessary and proper in connection there- 
with. The act further provides that, in case such association shall 
purchase property from any person and afterwards sell it to the 
same person, then the association shall hâve the vendor's lien and 
privilège upon the property sold to secure the payment of the mon- 
ey by such person. Authority is given to the associations by the 
act to contract and agrée with any person to purchase property 
and afterwards sell it to the same person, although the agreement 
be made at one and the same time, and such contracts are not to 
be considered as a loan, but as a sale to the association, and then a 
resale by the association to the person from whom it was acquired. 
Section 5 of the act, and the îast save section 6, which provides 
when the act shall take efïect, refers to pledges of stock by share- 
holders, and is in the following words : 

"That it shall be lawful and compétent for any shareholder of such asso- 
datlous, when makiug a contract with such association, to pledge the In- 
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(rtallments upon hls stock In smh association already pald in at the time of 
maklng sueh eontract, and those to be pald in after the date of such con- 
tract, as securlty for any debt due by hlm to sald association, and a déclara- 
tion of sueh pledge In an authentic act shall create and constitute a fuUy 
valld and complète pledge; and the f act of such pledge shall be stamped on 
the face of the certlficate of the stock so pledged." Sess. Acts 1888, No. 115. 
p. 177. 

The charter of the association, following the authority conferred 
by the act of 1888, fixed the capital stock at $50,000,000, to be di- 
vided into 500,000 shares of the par value of $100 each. The shares 
were divided into two gênerai classes ; 1,000 shares to be known 
as "guaranty stock," and the remaining 499,000 to be known as 
"séries stock." Members of the association holding séries stock, 
were divided into two classes, to wit: Borrowing or advanced 
members, to whom loans were made ; and nonborrowing members, 
or investors, who did not obtain loans from the association. The 
stock of each class was further divided into séries, numbered 1, 2, 3, 
and so on; ail stock issued in the same month having the same 
séries number. The différent classes into which the séries stock 
outstanding at the date of the receivership was divided were known 
and designated as classes A, B, C, E, G, J, L, M, S, and Z. The 
principles of classification and the rights and obligations of each 
class were fixed by the by-laws of the association. Ail séries stock- 
holders, whose shares were not full-paid, were required to pay for 
their stock in monthly installments of 70 cents, except the stock- 
holders of class C, who paid $1.05, per month. Ont of the pay- 
ments of 70 cents per month 60 cents went to the "séries stock 
fund" and 10 cents to the "guaranty stock and expense fund" ; and 
ont of the payment of $1.05 per month 90 cents went to the former 
and 15 cents to the latter. Borrowing members of class A, séries^ 
stock, in addition to the monthly installments of 70 cents for each 
share of stock, paid 6 per cent, per annum interest and 6 per cent, 
per annum premium on their loans, payable monthly, to wit, 50- 
cents interest per month and 50 cents premium per month on each- 
$100 borrowed. The scheme contemplated that this stock would 
mature whenever the amount of the monthly installments paid 
thereon, together with the amount of the dividends declared on and 
credited to it, should amount to $100 per share. The loans ad- 
vanced to members of class B were for t'e face value of the stock 
subscribed, evidenced by notes payable 142 months after date. 
Members of this class paid no premium, except in the event of the 
payment of the loans before maturity, and the notes executed by 
theni bore interest at the rate of 6 per cent, per annum, payable 
monthly. Class B stock matured -^'htn 142 monthly installments of 
dues on the same had fallen due and been paid on the certificates, 
and members of this class did not participate in the earnings beyond 
the amount necessary to mature the stock. Upon the maturity of 
the stock the loan and stock canceled each other, both being alike 
extinguished, and the évidence of indebtedness was surrendered to 
the member. 

L'nder the scheme devised by the association the guaranty stock- 
holders seem to hâve had control and manag-einent of its atïairs.. 
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The holders of this stock elected the board of directors of thè asso- 
ciation ; the séries stockholders having no voice therein. The char- 
ter made provision for the establishment of branches in Louisiana 
and other states, to be controlled by local boards of directors, under 
the management and direction of the association and subject to the 
by-laws adopted by its board of directors. As to the right of mem- 
bers to vote, it was provided by the by-!aws that every member, 
not in arrears and not indebted to the association, should be en- 
titled to one vote for each share of stock held by him. It is not 
deemed essential to refer to the distinctive features of other classes 
of the séries stock, nor to go into more minute détails as to the 
characteristics of the stock of class A and class B. The rights and 
obligations of the holders of the several classes of stock, as well as 
the characteristics of the stock, are defined by the charter and by- 
laws, and are set forth at length in the report of the master herein- 
before referred to. 

The appellant, desiring to obtain a loan from the association, ap- 
plied for membership, as loans could be made only to members. 
He was admitted as a member, and a certificate for 25 shares of 
séries stock, class B, was duly issued to him. His application for 
a loan of $2,500 was granted, and to secure the same the usual 
notarial act was executed by the parties, by which the vendor's lien 
and privilège on certain real estate were reserved and spécial mort- 
gage thereon given to the association. In addition the appellant 
also deposited his stock as collatéral security. The appellant's ap- 
plication for membership and other steps leading up to the final 
consummation of the loan may be regarded as contemporaneous 
acts, although evidenced by separate and distinct instruments. As 
we hâve stated above, the appellant paid ail interest on the loan 
and ail stock installments and other charges growing out of his 
contract with the association ; and it is disclosed by the record that 
as monthly interest payments were made they were credited as 
such, and that the monthly dues on his stock were imputed to the 
stock, and not to the principal of the indebtedness. Indeed, there 
is nothing in the record to indicate that the association ever re- 
garded the payment of stock installment dues as anything but 
payment on the stock. In that respect ail stockholders, investors 
and advanced members, were treated alike. The association dealt 
with the appellant as both a borrower and a stockholder. The 
scheme of the association was founded upon the principle of this 
dual relationship, and the contracts of the appellant recognized and 
especially provided for it. The act of 1888 not only invested the 
association with power to divide its stock into shares, to be paid 
in installments, but also made it lawful and compétent for any 
shareholder, when making a contract with the association, to pledge 
the installments upon his stock as security for his indebtedness; 
and the act further provided that a déclaration of the pledge in an 
authentic act should create and constitute a full, valid, and complète 
pledge. The contracts of the appellant conform to the charter and 
by-laws of the association and to the législative act of Louisiana, 
and should therefore be sustained, unless obnoxious to the objeo 
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tion that they were intended as mère shifts to deceive and entrap 
thc unwary. 

In line wJth the contention of the appellant that the stock is a 
mère corrupt device to cover usury, it is said that the stock is with- 
out voting power, that it does not share in the earnings or dividends 
proper, and hence that the transaction is a mère disguise for a 
straight loan for 143 months-upon which moneys, paid on the stock, 
should be credited as partial payments. This objection is not with- 
out force, and the vaHdity of the séries stock we are now consider- 
ing has been doubted by Mr. Justice Whitfield in the case of Craf- 
ton V. New South Bldg. & Loan Ass'n (Miss.) 26 South. 362. But 
for the following reasons we are of the opinion that the contention 
of the appellant cannot be sustained : 

(.1) It has been shown that the note executed by the appellant is 
upon its faceiree from usury; that he became a borrower of the 
association's funds, and in a distinct capacity a subscriber of its 
stock. Under such circumstances it is the duty of the court to so 
construe the contracts as to make them légal, rather than to set 
them aside as uniawful. The principle is thus stated by Mr. Jus- 
tice Brown, speaking for the court, in Investment Co. v. Grymes : 

"The court must give to the terms of the contract, I( falrly susceptible of 
It, a construction that will make It légal, but has no right to départ from 
the terms in which it is expresSed to malîe légal what the parties hâve made 
uniawful. Webb on Usury, p. 482; Archibald v. Thomas, 3 Cow. 284." 94 
Tex. 613, 63 S. W. 861. 

The converse of the lattêr proposition is equally true. The court 
has no right to départ from the terms in which the contract is ex- 
pressed to make illégal what the parties themselves hâve made law- 
ful. At page 614, 94 Tex,, and page 861, 63 S. W., the justice fur- 
ther said : 

"If the transaction was such as to render the Intention of the parties 
doubtful, the court would adopt that construction which would attribute to 
them a légal intention ; but we cannot adopt any method for the solution 
of thls question by which we must arrive at a différent resuit from that 
shown by the contract, because it Is Impossible to conceive of the parties 
having an intention to use certain forms of contract that would produce a 
resuit différent from that which they embodied in the contract actually 
made." 

(2) The note of the appellant being on its face for légal interest 
only, it was incumbent on the appellant to show, in order to render 
the transaction usurious, that there was some corrupt agreement, or 
device, or shift to cover usury, and that it was in the full contem- 
plation of the parties. But no such agreement was shown in this 
case. The rule is thus stated by the Suprême Court in United 
States Bank v. Waggener, 34 U. S. 399, 9 L. Ed. 163 : 

"Where, Indeed, thé contract upon Its very face Imports usury, as by an 
express réservation of more than légal interest, there Is no room for pre- 
sumption, for the Intent is apparent 'Res ipsa loqultur.' But where the 
contract on Its face is for légal interest only, there it must be proved that 
there was some corrupt agreement, or device, or shift to cover usury, and 
that it was in the full contempation of the parties. Thèse distinctions are 
laid down and recognlzed as early as the cases of Button v. Downham, Cro. 
Eliz. 642; Bedingfleld v. Ashley, Cro. Eliz. 741; Roberts v. Trenayne, Cro. 



PEANKLIN OFEEA HOUSE CO. V. ARMSTRONG. 433 

Jac. 607. The same doctrine has been acted upon In modern tlmes, as In 
Murray v. Hardlng, 2 W. Bl. 859, where Gould, J., sald that the ground and 
foundatlon of ail usurious contracta is the corrupt agreement; In Floyer v. 
Edwards, Oowp. 112; in Hammet v. Yea, 1 Bos. & P. 144; in Doe v. 
Gooeh, 3 Barn. & A. 664 ; and in Solarte v. Meivllle, 7 Barn. & C. 431. The 
same principle would seem to apply to the prohibition in the charter of the 
bank. There must be an intent to taise illégal interest, or, in the language 
of the law, a corrupt agreement to take it, in violation of the charter ; and 
so it was stated In the plea in the case of Bank of the United States v. 
Owens, 2 Pet. 527, 7 L. Ed. 508. The que animo is, therefore, an essentlal 
ingrédient in ail cases of this sort." 

(3) The eng-agements of the appellant were entered into freely 
and voluntarily, with full kiiowledge of ail their requirements and 
limitations. He made contracts with the association, both as a 
stockholder and a borrower, which upon their face were subject ex- 
pressly to the charter and by-laws of the association. He dealt 
with the association at arm's length, and there is in the record an 
utter absence of évidence tending to show fraud, oppression, or un- 
due advantage taken'by the association in référence to the exécu- 
tion of his obligations. In the face of thèse facts the court is unable 
to set the contracts aside. Upon this point the Circuit Court of 
Appeals for the Ninth Circuit used the following language : 

"The gênerai rule Is, we think, well settled that a court of equity is not 
ftuthorizerl to set aside and annul a eontract made by parties with full 
linowled^^e of ail the terms and conditions of the same, without it Is 
<;learly and satisfactorily shown that there was fraud, oppression, or undue 
advantage taken with référence to Its exécution. Wann v. Coe (C. C.) 31 
Fed. 369, 371; Vermont L. & T. Co. v. Dygert (0. C.) 89 Fed. 123, 124; 
Boyce v. Fisk, 110 Cal. 107, 116, 42 Pac. 473; 1 Story's Eq. Jur. § 331." 
Pacific States Savings, etc., Co. v. Green, 123 Fed. 46, 59 C. C. A. 167. 

See Manship v. New South Bldg. & Loan Ass'n (C. C.) 110 Fed. 
845 ; Hieronymus v. N. Y. & Natl., etc., Ass'n (C. C.) 101 Fed. 12, 
afïirmed by this court 107 Fed. 1005, 46 C. C. A. 684. 

The Suprême Court, in Railway v. Voight, 176 U. S. 505, 506, 
20 Sup. Ct. 385, 44 L. Ed. 560, quote with approval the following 
language used by Sir George Jessel, M. R., in Printing, etc., Co. v. 
Sampson, L. R. 19 Eq. 465 : 

"It must not be forgotten that you are not to extend arbitrarily those 
rules which say that a given eontract is void as being against public pol- 
icy, because, if there is one thing which more than another public poliey 
requires, it is that men of full âge and compétent understanding shall hâve 
the ntmost liberty of contracting, and that their contracts, when entered 
into freely and voluntarily, shall be held sacred and shall be enforced by 
courts of justice. Therefore you hâve this paramount public poliey to con- 
sider, that you are not lightly to Interfère with this freedom of eontract" 

(4) In view of the contractual relations of the appellant with the 
association; his récognition of it as a bona fide building association, 
with power to issue the stock of which he was a subscriber; and 
his use of its money, coupled with the payment of ail interest and 
stock dues as required by its by-laws and by the terms of his own 
eontract — ^he is not now in a position to question the validity of 
the stock. Gibson et al. v. Safety Homestead & Loan Ass'n (111.) 
48 N. E. 580, 39 L. R. A. 202 ; Leahy v. National Bldg. & Loan As- 
sociation (Wis.) 76 N. W. 625, 69 Am. St. Rep. 945. See, also, 

133 F.— 28 
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Banigan v. Bard, 134 U. S. 291, 10 Sup. Ct. 565, 33 L. Ed. 932; 
Homestead Company v. Linigan, 46 La. Ann. 1118, 15 South. 369 ; 
Manship v. N. S. B. & L. Ass'nj supra ; Johnson v. National Bldg., 
etc., Ass'n (Ala.) 28 South. 2, 82 Am. St. Rep. 257. 

(5) The contracts in question were made in Louisiana, and were 
to be there performed. Under the authorities their construction, 
upon the subject of usury and the measure of recovery in suits 
brought to enforce them, should be governed by the jurisprudence 
of that State. Andruss v. People's Bldg., etc., Ass'n, 94 Fed. 575, 
36 C. Ç. A. 336. In the. présent case the averments of the appel- 
lant's answer disclosed that he paid his last installment of stock 
dues in June, 1899. His answer setting up usury was filed June 2, 
1902, or about 3 years after the payment of the stock dues which 
he claims tainted the transaction with usury. Assuming, ex gratia 
argumenti, that the stock installments, added to the rate of interest 
specified in the note, exceed the conventional rate of 8 per cent., and 
thus render the transaction usurious, still the daim of the appellant 
ought not to prevail because of his delay of more than 12 months 
in interposing the défense. Upon this point, discussing the stat- 
utes of Louisiana, the Suprême Court said in Walsh v. Mayer, 111 
U. S. 36, 37, 4 Sup. Ct. 262, 28 L. Ed. 338 : 

"The Circuit Court held that, the whole Interest pald being avolded by the 
Louisiana statute, a court of equlty would impute its payment to the prin- 
cipal debt, and rendered a decree accordingly, deducting the whole amount 
of interest paid from the face of the note. In the view we take, it does not 
become necessary to décide whether the contract ought to be governed by 
the law of Louisiana or that of Mississippi; for we are of opinion that the 
decree in thIs particular is erroneous according to either. It is not claimed 
that there is any express provision in the Louisiana statute that requires 
such an application of payments ma,de on account of unlawful interest. It 
is rested altogether upon the provision that forfeits the whole interest paid. 
and authorizes the debtor to recover it back vrithin the time lîmited. But 
the same provision is contained in section 5398, Rev. St. U. S. [U. S. Comp. St. 
1901, p. 8493], in référence to national banks, under which It bas been held 
that usurious interest actually paid cannot be applied to the discharge of 
the prineipaj. , Driesbach v. National Bank, 104 U. S. 52, 26 L. E<1. 658 ; 
Barnet v. National Bank, 98 U. S. 555, 25 L. Ed. 212. In Cook v. Lillo, 103 
U. S. 792, 26 L. Ed. 460, the Louisiana statute was considered, and upon 
the décisions of the Suprême Court of the state it was decided that tbe 
usurious interest cannot be reclaimed, nor be imputed to the principal, 
unless a suit for its recovery is begun or plea of usury is set up to tlie 
elaim within 12 months after the payment is made. Cox v. McIntyre, 6 La. 
Ann. 470 ; Weaver v. Maillot, 15 La. Ann. 39j. It is said, however, that 
the law of Louisiana applies and governs so far as it allows the f orfeited in- 
terest to be appljed in réduction of the principal in an action on the note, 
but that the limitation of time within which by that law the right must 
be exM'cised, being part of the remedy merely, it is governed by the law of 
Mississippi, being the law of the forum, which eontains no such limita- 
tion, But the right claimed under the law of Louisiana must be taken as 
it is given, and is not divisible. The provisions requiring it to be asserted 
in a particular mode and within a flxed time are conditions and qualifications 
attached to the right itself, and do not form part of the law of the remedy. 
If it is not asserted within the permitted period, it ceases to exist, and 
cannot be claimed or enforced in any form." 

And it may be added that according to our understanding of the 
laws of Louisiana, which hâve been carefully examined, they are 
substantially the same now in respect of the question decided in 
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WalsH V. Mayer as they were when the opinion in that case was 
rendered. 

Attributing, as we do, validity to the stock, and regarding the 
two contracta of loan and stock subscription as separate and dis- 
tinct, although contemporaneously executed, we shall proceed to 
inquire whether the trial court committed error in rendering a de- 
cree against the appellant for the sum of $3,158. This amount is 
composed of the following items : (a) Principal of note, $2,500 ; (b) 
interest thereon at 6 per cent, per annum from June 1, 1899, $525 ; 
and (c) attorney's fées of 10 per cent, on amount in suit, $302.50 — 
total, $3,327.50, which was credited with $169.50 as anticipatory 
dividend on the value of the 25 shares of stock held by appellant, 
leaving a balance due the receiver of $3,158. It will be observed 
that the question of premium on the loan is not involved in this 
case, and we expressly refrain from expressing any opinion regard- 
ing it. The above statement of account discloses that the appellant 
was charged as a borrower with the amounts of the loan and inter- 
est, together with 10 per cent, attorney's fées, and that as a stock- 
holder he was credited with an anticipatory dividend on his stock. 
The question arises whether there was error in that method of ad- 
justment. 

The method pursued was strictly in consonance with the con- 
tracts of the parties and the by-laws of the association, except as 
to the item of attorney's fées, and it may be added that it was in en- 
tire harmony with the maxim that "equity delighteth in equality." 
When it is recalled that at the date of the receivership there were 
outstanding in the hands of investors approximately 4,000 shares of 
class A stock, the injustice of attributing stock installment payments as 
crédits upon the loan becomes easily discernible. The application 
of such a rule would enable the borrower to escape responsibility 
for his share of the losses, and shift them entirely to the shoulders 
of the nonborrowing or investing class. Both classes should stand 
as nearly as possible upon an equal footing. The association of 
which the appellant is a member has followed in the footsteps of 
many others of like character, and it has been compelled to throw 
up its hands under the stress of judicial assault. The day of reck- 
oning hàs overtaken it, and its members, as between themselves, 
should share equally the losses, as well as other resulting disappoint- 
ments. Excluding from considération for the moment the item of 
attorney's fées, it is thought that no rule more équitable can be de- 
vised than the one applied in this case. It is sustained by reason 
and by the decided weight of judicial authority. Thus, in Strohen 
V. Franklin Saving & Loan Ass'n, 115 Pa. 279, 280, 8 Atl. 843, it is 
said by the court : 

"The Insolvency of the company, as hefore observed, puts an end to Its 
opérations as a building association. To a certain extent, it also ends the 
contract between it and its members, respectlvely, and nothing remains 
but to wlnd it up in such a manner as to do equity to creditors and between 
the members themselves. As regards the latter, care should be taUen to ad- 
just the burdens equally, and not to throw upon either borrowers or non- 
borrowers more than their respective share. That resuit may be reaehed by 
requiring the borrower to repay tvhat he actually reeeives, with interest. He 
would then be entitled, after the debta of the corporation are paid, to a 
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pro rata dWdend wlth the nonborrower for what he bas pald npon Ma 
stock. He wlll thus be obllged to bear Ma proper share of the losses. To 
allow hlm to crédit upon Us mortgage hls payments on bis stock would en- 
able hlm to escape responslbility for hls share of the losses and throw them 
wholly upon the nonborrowers. In other words, the borrower would escape 
wlthout loss. ît wlll not do to admlnlster the afCalrs of an Insolvent Incor- 
poration In thls manner." 

See Spinney v. Miller (lowa) 86 N. W. 317, 89 Am. St. Rep. 351 ; 
Curtis V, Granité State, etc., Ass'n (Conn.) 36 Atl. 1023, 61 Am. St, 
Rep. 17; Leahy v. National Bldg., etc., Ass'n (Wis.) 76 N. W. 625; 
Post V. Mechanics' Bldg., etc., Ass'n (Tenn. Sup.) 37 S. W. 216, 
34 ly. R. A. 201 ; Pioneer Savings, etc.. Ce. v. Cannon (Tenn. Sup.) 
36 S.- W. 386, 33 L. R. A. 112, 54 Am. St. Rep. 858; Andruss v. 
People's Bldg., fetc, Ass'n, 94 Fed. 575, 36 C. C. A. 336; Douglass 
V. Kavanaugh, 90 Fed. 373, 33 C. C. A. 107 ; Hayes v. Southern 
Home Bldg'., etc., Ass'n (Ala.) 26 South. 527, 82 Am. St. Rep. 216 ; 
Towle V. Ariierican Bldg., etc., Ass'n (C. C.) 61 Fed; 446 ; Manship 
V. New South" Bldg., etc., Ass'n (C. C.) 110 Fed. 845 ; Coltrane v. 
Blake, 113 Fed. 785, 51 C. G. A. 457; Sullivan v. Stucky (C. C.) 86 
Fed. 491 ; Pacific States Savings, etc.. Go. v. Green, 123 Fed. 43, 59 
G. G. A. 167 ; Richard v. Southern Bldg., etc., Ass'n, 49 La. Ann. 
481, 21 South. 643 ; 4 Am. & Eng. Enc. Law (Sd Ed.) pp. 1081, 1082, 
and notes ; End. Bldg. Ass'ns, §§ 528, 539. 

The Suprerne Court of Louisiana in the Richard Gase, above 
cited, denying the right of a stockholder to impute stock payments 
made by him to his loan, used this language : 

"The plalntlff made the application for the loan with the distinct statement 
It was on hls shares ; that ail payments by him, other than Interest, were to 
be Imputed to the stock; and tbe method of payment of loan and stock, 
and that default of thèse payments would mature the note, were well de- 
fined in the contract The plalntlff recelved the $2,000, and has had the 
beneflt of it at 6 per cent, along with the rlghts conferred on him as a 
shareholder. With thèse obligations imposed and the rlghts secured to 
hlm under the contract, he has evinced hls own appréciation of the contract, 
and pald for a period the Interest on the loan and the required payments on 
the stock. We cannot, therefore, wlthout disregardlng the contract placed 
before us and the plaintlff's Interprétation of it, manifested by hls acts, 
treat it as a mère loan on usurious Interest, as alleged In the answer and 
contended In argument" 49 La. Ann. 483, 21 South, 643. 

This case w^as cited with apparent approval by the Suprême 
Gourt in Building & Loan Association v. Price, 169 U. S. 54, 18 
Sup. Gt. 251, 42 L. Ed. 655, where it was said : 

"A question somewhat similar to thls has been declded in Richard v. 
Southern Building & Iioan Association, 49 La. Ann. 481, 21 South. 643, where 
It was held that a loan of ttiis nature was not to be treated as usurious, 
for the reason that tbe payments supposed to constltute the usury were by 
the terms of the contract made upon the stock debt, and not upon the loan." 

In Texas, where the adjudications of the courts hâve been un- 
favorable to building associations on the question of usury, it has 
been ruled that, unless the stock was a mère device to cover usury, 
payments made thereon should be applied to the stock agreeably to 
the stipulations of the parties. Cotton States Bldg. Go. v. Jones, 94 
Tex. 497, 62 S. W. 741; International Bldg., etc., Association v. 
Abbott, 85 Tex. 220, 20 S. W. 118. 
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The assignment of error relating to attorney's fées next requires 
our attention. In respect of this assignment it is insisted by the 
appellant that by the terms of his contracts with the association 
attorney's fées matured only upon default made by him in the pay- 
aient of interest, stock installments, and other dues, and that since 
he fully complied with the terms of his contracts during the life of 
the association such fées could not be properly charged against 
him. It is a principle generally, if not universally, admitted that 
when a building association becomes insolvent and goes into the 
hands of a receiver, the payment of stock dues, premiums, and fines 
ceases. See authorities above cited. Why, then, should attorney's 
fées be exacted ? Should they not share the fate assigned to stock 
dues, premiums, and fines? The by-laws of building associations 
and the stipulations of parties procuring loans hâve in view, not 
insolvency, but success of the venture. And fines, forfeitures, and 
other penalties are imposed upon delinquent members, not chiefly 
to punish the oiïender, but rather for the more business-like purpose of 
encouraging promptness on the part of members in discharging 
their obligations, thereby assisting the association in its efforts ta 
render the enterprise successful. But, when the scheme has failed, 
the fines and penalties can no longer be enforced. Nothing is left 
to be done but to marshal the assets, and it would be hard indeed on 
the member who had promptly met ail engagements if he should be 
held to answer for the sins committed by others. But, tested by the 
engagements of the appellant as evidenced by his several contracts, 
the same resuit must foUow. The fées were recoverable only upon 
the happening of the contingency, and the very contingency, as to 
which the parties had contracted. The contingency within the con- 
templation of the parties was default in the payment of interest and 
other dues by the appellant. But, as has been shown, he was not de- 
linquent ; he made no default ; he promptly paid ail demands against 
him. Hence, by the terms of his contract, he is relieved from the 
payment of attorney's fées. Discussing this question, it was said 
by Mr. Justice Brewer (now Associate Justice of the Suprême Court) 
in Jennings v. McKay, 19 Kan. 121: 

"The allowance of attorney's fées In the foreclosure of a mortgage îs based 
upon contract Stover v. Johnnycake, 9 Kan. 367 ; Ooburn v. Weed, 12 Kan. 
182. The court can allow none, unless the mortgagor has stlpulated to pay 
them, and eau allow no more than he has stlpulated to pay, and under no 
other clrcumstances than those under which he has stlpulated to pay; in 
other words, the court can make no new contract for the parties. It simply 
enforces the contract already made." 

See, also, In re Roche, 101 Fed. 956, 42 C. C. A. 115. 

While we hâve not considered the spécifications of error în the 
order of their arrangement by the appellant, it is thought that the 
discussion of the case embraces every material error assigned. The 
decree appealed from should be amended by eliminating the item of 
attorney's fées of $302.50 charged against the appellant, and, as amend- 
ed, it should be affirmed. 

Ordered accordingly. 

McCORMICK, Circuit Judge, dissenta. 
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(2) Franklin Opéra House Company, Limited, v. Johnston Armstrong, 

Receiver. 

MAXEY, District Judge. The controUing question involved in the 
présent appeal is similar to the principal one decided in Gunby v. Arm- 
strong, supra. In the two cases, however, the situation of the parties 
is somewhat différent. Hère the Franklin Opéra House Company was 
purchaser of the property originally mortgaged by Mrs. De Long to the 
building association, and the bill was filed against it as vendee of the 
mortgagor. A brief récital of the facts will illustrate the status of the 
parties. In April, 1895, Mrs. Lucy De Long applied to the association 
for 50 shares of class B séries stock, and the usual certificate was duly 
issued to her. She then made application for a loan of $5,000, and, the 
same having been granted, she executed on May 7th, foUowing, by au- 
thority of her husband, her note to the association for the amount 
named, to wit, $5,000, payable 142 months after date, in New Orléans, 
La., with interest at the rate of 6 per cent, per annum from date until 
paid. The real estate upon which the lien was sought to be foreclosed 
by the appellee was by the usual sale and resale subjected to the 
vendor's privilège and spécial mortgage to secure payment of the 
note and the performance of Mrs. De Long's contracts with the asso- 
ciation. After she had paid about 18 monthly installments of interest 
on the loan and a like number of monthly installments on the stock, 
she conveyed the property, November 2, 1896, to the appellant for 
the sum of $10,000, of which $5,630 was paid in cash ; and in référence 
to the remainder the act of sale contained the following clause: 

"The said purchasing corporation, or its agent, does hereby assume the pay- 
ment of the balance due by sald vendor on the mortgage note dated May 7. 
1895, seeured by the vendor's lien and spécial mortgage In favor of the New 
South Building & Loan Association, of New Orléans, Loulsiana, bearing 
upon and affectlng the property hereln conveyed, which sald balance Is now 
computed at four thousand three hundred and seventy dollars ($4,370.00). 
and the payment whereof Is assumed upon the terms contained In the act of 
sale from sald building and loan association to the sald Mrs. De Long." 

The association was not a party to the act of sale entered into be- 
tween Mrs. De Long and the appellant, and was ignorant of its ex- 
istence until long after it had been consummated. Subséquent to the 
sale of the property by Mrs. De Long to the appellant, the latter paid 
to the building association and to the receiver $1,995, which was ap- 
plied as follows : To the payment of interest on the loan, $875 ; to 
monthly installments on stock, $1,085 ; and to fines, $35. It also ap- 
pears from the record that ail stock installments were paid to the date 
of the receivership and ail interest dues to October, 1899. Upon the 
hearing in the trial court, Mrs. De Long, who is not a party to the 
appeal, claimed to be the owner of the stock, and asserted its validity 
and her right to any dividends which might be ultimately declared 
thereon, while the appellant insisted that the installments of interest 
and stock dues paid by it, subséquent to its purchase of the property 
from Mrs. De Long, and by Mrs. De Long prior thereto, should be 
imputed to the loan, upon the following grounds: (1) That, as to 
the payments made subséquent to the purchase, it, not being the owner 
of the stock, should not be required to pay stock installments ; and (2) 
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tfîat the stock was a mère fiction and usurious device, and hence net 
valîd as to either of the parties. 

Touching the seœnd reasmi assigntd, we lield is fhc Gunby Case 
that loan and stock contracts made by shareholders wîth the associa- 
tion were to be regarded as teparate and distinct transactions, and that 
stock dues were attributable to the stock, and not as partial payments 
on the loan; and it was further held that the engagements entered 
into by the parties were valid obligations and binding upon them. If, 
then, the loan be free from usury and the stock valid as to the share- 
holder, it is not perceived how they could be otherwise considered 
when assailed by one who was a mère vendee of the property an- 
tecedently mortgaged to secure the loan; and certainly the plea of 
usury and of the invalidity of the stock should not be permitted to 
prevail in the présent case, sînce Mrs. De Long, who made the note, 
subscribed for the stock, and executed the mortgage, was before the 
court earnestly insisting upon their fairness and validity. 

As to the contention of counsel that the appellant was not the owner 
of Mrs. De Long's stock, and that consequently there was no obliga- 
tion resting upon it to pay the installments, which had been applied 
by the association on stock dues, it may be said that the appellant a»- 
sumed the payment of Mrs. De Long's note upon the terms contained 
in the act of sale entered into between her and the association, and, as 
that instrument retained a lien upon the property purchased by the 
appellant to secure the payment of ail interest and stock installments, 
it would seem to be immaterial whether such installments were credit- 
ed on the loan or imputed to the stock, since in any event they were 
chargeable against the property; and in order to relieve the property 
of the incumbrance voluntarily assumed by the appellant, and to ac- 
quire thereto complète title, it was necessarily compelled to pay the 
dues, whether they had been previously imputed in the one way or the 
other. In respect of the obligation assumed by the appellant, in the 
deed executed to it by Mrs. De Long, this case is readily distinguish- 
able from Manor v. Aldrich, 126 Fed. 934, 61 C. C. A. 464, relied 
upon by its counsel; and hence that case is inapplicable to the one at 
bar. 

In his statement of account the master, Mr. Kruttschnitt, charged 
the appellant and Mrs. De Long with the amount of the note, $5,000, 
together with 6 per cent, interest from October 1, 1899, and attorney's 
fées of 10 per cent, upon the amount of recovery. The total thus 
found was credited with the sum of $313 as an anticipatory dividend 
on the 50 shares of stock. In référence to the adjustment of the 
equities between Mrs. De Long and the appellant he reported as fol- 
lows : 

"It Is to be borne In mlnd, however, that whilst the association has, In 
my opinion, the undoubted rlght to recover the full sum of .$5,000 and In- 
terest and attorney's fées as above stated, still the payment of that amount 
is secured, not only by mortgage on the opéra house company's property, 
but also by pledge of Mrs. De Long's stock ; and It Is further to be borne 
In mind that she sold the property purchased by the opéra house company 
for a priée of $10,000, whereof she received in cash $5,630, and throngh some 
erroneoos computation between herself and the company computed the 
balance due upon her mortgage note at only $4,370, Instead of $5,000. It la 
further to be borne in mind that tbe FraukUu Opéra House Company ha.s 
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paid the ?u|tn of $1*085 in lnstallments on stock, whieh Instaltoents were se- 
cured fty nSbrtgagé on the property sold by Mrs. De Long to the company, 
and as to which the company did not assume her obligations. It would there- 
fore seenijiîBite clear that under ber warranty Mrs. De Long would be bound 
to the opéra bouse company to the estent of $630 excess in the amount due 
on the mortgage note over the amount at whieh that indebtednÇiSs was 
compUted In her act of sale to the opéra house company, and for the further 
sum of $1,085, amount of installments paid by the Franklin Opéra House 
Company on account of her indebtedness on her stock." 

As affecting the issue between Mrs. De Long and the appellant, the 
decree passed by the court subrogated the latter to the rights oi the 
association and of the appellee as pledgee of Mrs. De Long's stock, and 
ordered the sale of the stock to satisfy the sum of $1,715 adjudged in 
favor of the appellant against Mrs. De Long. After the most attentive 
considération of the record, we are unable to conclude that the decree 
fails to protect the rights of the parties as fully as it was practicable 
to do in view of established facts. Error, however, was committed 
in charging the item of attorijiey's fées against the appellant. This 
question was considered in Gunby's Case, and what was there said 
need not be hère repeated. In ail other respects we are of the opinion 
that the record is free from prejudicial error. 

The decree should be amended by eliminating the item of attorney's 
fées, and, as thus amended, it should be affiirmed. 

Ordered accordîngly. 

McCORMICK, Circuit Judge, dissents. 



DOLAN et al. v. UNITED STATES. 

BARRETT v. SAME. 

Nos. 2,027, 2,028. 

(CIrcnIt Court of Appeals, Elgbth Circuit Oetober 17, 1904.) 

1. Indictmbnts— Consolidation— Fedee AL Stattjte. 

In Eev. St. S 1024 [U S. Oomp. St. 1901, p. 720], which authorîzes the 
Joinder In one indictment of charges, and the consolidation of indlet- 
ments, against the same person for the same act or transaction, or for 
two or more àets or transactions connected together, or of the same class 
of crimes or offenses "which may be properly joined," It Is not Intended 
by the latter phrase to llmlt the joinder or consolidation to charges which 
migbt hâve been joined at common law, but merely to vest the trial court 
with discrétion to refuse to permit a joinder or consolidation where it 
would prerent à fair trial or be unjust to the défendant. 

2. Same. 

Separate Indlctments against the same persons under Rev. St. I 5427 
[U. S. Comp. St. 1901, p. 3670], each charging them with having aided 
and abetted a différent person in uslng a false certlflcate of citizenship 
as évidence ot a right to vote, the acts charged belng the fumishing of 
Buch false certiflcates for the use of such persons by the défendants, ail 
of which were, made by them at the same tlme, charge acts or transac- 
tions coiinectëd together, and may properly be Consolidated under Rev. 
St § 1024 [tJ. S. Comp. St 1901, p. 720]. 

8, Aliens— Cebtifioatb of Citizenship— Offense of TJsinq False Certifi- 

CATE. 

A certified copy of the record of a court showing the admission of an 
alien to citizenship constitutes a "certlflcate of citizenship," withln the 
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meanlng of Rey. St. §§ 5425, 5427 [U. S. Comp. St 1901, pp. 3669, 3670], 
making it a crime to use or aid and abet another in using false certifl- 
cates of citizenship for purposes therein specifled. 

4. Same— False Cebtificate. 

A "false" certificate of citizenship, within the meaning of Rev. St. §§ 
5425, 5427 [U. S. Comp. St. 1901, pp. 3669, 36T0], which make it a crim- 
inal offense to knowingly use, or aid and abet anotber in using, "any 
false, forged, antedated or counterfeit certificate of citizenship," etc., is 
not limited to one which is forged, but includes one which is false in its 
récital of facts. 

5. Same— Offense of Using False Cebtificate— Récitals of Certificate. 

In Rev. St § 5425 [U. S. Comp. St. 1901, p." 3669], making it a criminal 
ofCense to knowingly use any false or forged certificate of citizenship 
"purporting to hâve been issued under the provisions of any law of the 
United States relating to naturalization," the clause quoted refers to 
certifleates which purport upon their face to bave been issued after a 
compliance on the part of the alien named therein with the naturaliza- 
tion laws and as évidence of that fact, and a certificate to sustain an 
indictment based on such statute need not recite that it is issued under 
a law of the United States, there being, in fact, no statute authorizing or 
requiring the issuance of such certifleates. 

6. SaME— AlDING and ABETTING — CONSTEUCTION OF STATUTE. 

Rev. st. § 5427 [U. S. Comp. St 1901, p. 3670], provides that "every per- 
son who knowingly and intentionally aids or abets any person in the 
commission of any felony denounced In the three preceding sections" shall 
be punished, etc. In the original statute said four sections were ail eni- 
braeed in one section, which- expressly declared the offenses now con- 
tained in the three flrst sections to be félonies, and the part which now 
constitutes section 5427 read, "Any person who shall * * ♦ aid and 
abet any person in the commission of any such felony," etc. In the revi- 
sion such express déclaration was omitted, and it bas since been settled 
by décision that the offenses described in the flrst three sections are not 
félonies, but misdemeanors, under the common-law rule of construction 
applied to fédéral statutes, although the punishment prescribed is impris- 
onment In a penitentiary at hard labor, which, by the gênerai under- 
standing In this country, makes the offense a felony. Beld, that such 
construction does not render section 5427 a nuUity, but that the worrl 
"felony," as used therein, should be given its popular meaning, in order 
to give effect to the section in accordance with the manifest intention of 
Congress. 

7. Criminal Law— Sufficienot op Verdict. 

A verdict in a criminal case which flnds the défendants gullty upon 
certain counts of the indictments on which the trial was had, not guilty 
upon others, and which reports a disagreement as to the remaining 
counts, is entirely proper, and it is not error to receive such verdict and 
to enter judgment thereon as to the counts which were flnally disposed of. 

In Error to the District Court of the United States for the East- 
ern District of Missouri. 

James L. Minnis and Chester H. Krum, for plaintiffs in error. 
David P. Dyer and Bert D. Nortoni (Horace L. Dyer, on the briefj, 
for défendant in error. 

Before VAN DEVANTER and HOOK, Circuit Judgcs, and 
AMIDON, District Jndge. 

AMIDON, District Judçc. This case, lilce the case of Levin v. 
United States, 12S Fed. 82iJ, 63 C. C. A. 476, ariscs eut of the ex- 
tensive frar.ds which were practiced in the city of St. Louis in tlie 
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fall of 1902 in the naturalization of aliens. The évidence adduced 
upon the trial may be fairly summarized as follows: The défend- 
ant John P. Dolan, at the time of the commission of the crimes 
charged, was chairman of the Démocratie City Committee of the 
city of St. Louis. The défendant Thomas E. Barrett was marshal 
of the St. Louis Court of Appeals, and was also an active politician 
of the same party as the défendant Dolan. The défendant Frank 
Garrett was a police officer of the same political persuasion, who 
lîved and boarded with the défendant Dolan. Both Barrett and 
Garrett were Dolan's active friends and political supporters. At 
the time the offenses were committed there was about to be heM 
in the city of St. Louis and in the state of IVÏissouri the regular 
biennial élection for city and state ofïicers. The 14th day of Octo- 
ber was the last day for registration of voters for that élection. 
Before voters of foreign birth could be registered, they were re- 
quired to présent to the registration officers their certificates of 
citizenship and hâve the same noted on the registration books. 
The défendant John P. Dolan was the Démocratie candidate for 
the ofHce of constable — a very lucrative position in the city of St. 
Louis. John Barbaglia, who was jointly indicted with the défend- 
ants, but was dismissed and used as a government witness, was 
a Démocratie precinct committeeman of the Ninth Precinct of the 
Twenty-Fourth Ward, of which ward 'the défendant John P. Dolan 
was ward committeeman. Barbaglia was an active, aggressive 
young Italian, and président of the North American Italian Club 
located in said precinct. He resided on what is known in the 
city as "Dago Hill," which was an extensive Italian settlement, 
and was a leader among his pepple. The St. Louis Court of Ap- 
peals held several sessions of court in the nighttime for the pur- 
pose of naturalizing aliens. Mr. John H. Murphy was its clerk, 
and the défendant Thomas E. Barrett was its marshal. Barrett"s 
part in the naturalization business was to stand in front of the 
judges and take from the aliens who passed into the court and be- 
fore the judges a certain slip of paper which the alien bore, and 
which was of the foUowing purport: "Hon. John H. Murphy, 
Clerk of the St. Louis Court of Appeals: Please deliver to the 
party named certificate of citizenship." This slip of paper was 
signed by the proper member of the City or the Jefferson Démo- 
cratie Club of St. Louis. Barrett would lay thèse slips on the 
desk of the clerk of the court. Some of the slips he wrote himself, 
and some of the certificates of citizenship he delivered to the ap- 
plicants. The évidence shows that the naturalization of aliens was 
carried on in this court on the evenings of the 6th, 8th, and lOth 
of October, 1902, on an extensive scale. The aliens were collected 
in the corridors of the court and grouped according to their na- 
tionality — Russian Jews, Bohemians, Italians, etc. At the proper 
time each group would be moved forward into the courtroom and 
the oaths administered to the aliens. The same witnesses testi- 
fied generally for the whole group. To prépare for this large vol- 
ume of business, the clerk, previous to the session of the court, 
signed and affixed the seal of the court to a large number of blank 
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c«rtiâcates, so that ail he had to do was to fil! in the names and 
the country of the applicant's nativity, and deliver the papers to 
thc aliens or to some of the managers who had them in charge. 
He would afterwards make up his record from the slips. On the 
evening of the lOth of October he had a large number of thèse 
blanks thus signed and sealed which were unused. Thèse he aft- 
erwards placed in a locker in his office, to which the défendant 
Barrett had free access as marshal of the court. The locker was 
never locked. Notwithstanding this facility of procédure and a 
remarkable diligence in collecting aliens, Barbaglia discovered, aft- 
er the lOth of October, that there were a number of his country- 
men who had not been brought before the court and for whom no 
papers had been obtained. He reported this fact to the défendant 
Dolan. Dolan stated to him that there would be no further ses- 
sions of the court for purposes of naturalization, but requested him 
to prépare a list of the Italians who had not received certificates. 
This Barbaglia did, and delivered to him a list of 13 names. Do- 
lan delivered the list to the défendant Barrett, who thereupon pur- 
loined from the locker in the clerk's office a sufficient number of 
blank certificates to which the clerk's signature and seal had been 
affixed, and sent them by the défendant Garrett to Barbaglia. Bar- 
baglia, under the supervision and by the direction of Garrett, fiUed 
up thèse blanks with the names of the Italians contained in the list 
above referred to, and delivered thèse papers to such Italians. Thc 
Italians used the same as évidence of their right to be registered 
as voters and to vote, and, in fact, registered and voted at the 
élection which was held in November. 

In the month of January, 1903, an investigation was instituted 
by the United States attorney and a grand jury concerning thèse 
naturalization frauds, and in connection therewith the United 
States attorney sent out numerous letters and subpœnas, calling to 
his office and before the grand jury the Italians to whom it was be- 
lieved fraudulent certificates of citizenship had been issued. Among 
the persons so summoned was the défendant John Barbaglia. Im- 
mediately on receiving the letter he reported the fact to the défend- 
ants Dolan and Barrett. They advised him to get in at once thc 
fraudulent certificates which had been issued to the Italians with- 
out any appearance in court. The main reason assigned for doing 
this was that thèse certificates had been fiUed out in Barbaglia's 
handwriting, and with a différent colored ink from that which was 
used by the clerk of the court in fiUing out such papers, and there 
was fear that those facts would lead to a discovery. Upon Bar- 
baglia's applying to his countrymen for a surrender of the papers, 
they refused to comply with his request, for the reason that they 
had registered and voted upon the papers, and they were fearful 
that they would be prosecuted for violation of the state élection 
laws. Barbaglia reported their refusai to Dolan and Barrett. 
Thereupon Barrett procured a sufficient number of blank certifi- 
cates of citizenship to duplicata thèse fraudulent ones, and filled 
them out to correspond with the fraudulent certificates, using the 
ink in the clerk's office, and forged the name of the clerk thereto. 
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and affixed the seal of the court. Armed with thèse, Barbaglïa 
was able to persuade ail his countrymen to surrender the original 
certificates and accept the forged ones instead, except two, immely, 
Pietro Venegoni and Franck Ferrario. Thèse surrendered certifi- 
cates were immediately destroyed by Barbaglia by direction of 
Dolan and Barrett. 

John Barbaglia was indicted and convicted at the May term of 
the District Court at St. Louis for his part in thèse transactions, 
and sentenced to the penitentiary for five years. After his con- 
viction he made a full confession, and by rneans thereof, and other 
évidence to the discovery of which his confession led, the défend- 
ants Barrett, Garrett, and Dolan were indicted. 

Ten indictments were found and returned against ail four of 
the défendants, based upon section 5427 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 3670]. Thèse indictments are identical 
in language, except that each one deals with a separate Italian 
whom it is charged that the défendants aided and abetted in vio- 
lating the provisions of sections 5425 and 5426 [U. S. Comp. St. 
1901, p. 3669]. Each of thèse indictments contains ten separate 
counts. They are ail based upon the same transaction, but are 
varied in their language to fit différent offenses under the sections 
last mentioned. 

The first count charges that the Italian feloniously used, for the 
purpose of registration as a voter, and for the further purpose of 
making it appear that he had been lawfully naturalized and ad- 
mitted to become a citizen of the United States, a false certificate 
of citizenship purporting to hâve been issued to him by the St. 
lyOuis Court of Appeals. 

The second count charges that the Italian feloniously used, for 
the purposes aforesaid, a certificate of citizenship procured by 
fraud. 

The third count charges that the Italian feloniously attempted 
to use, for the purposes aforesaid, a counterfeit certificate of citi- 
zenship. 

The fourth count charges that the Italian feloniously attempted 
to use, for the purposes aforesaid, a forged certificate of citizenship. 

The fifth count charges that the Italian was feloniously pos- 
sessed, with the intent to feloniously use the same for the purposes 
aforesaid, of a false certificate of citizenship purporting to hâve 
been issued to him by the St. Louis Court of Appeals, and which 
said false certificate then and there purported to hâve been issued 
under the provisions of the law of the United States relating to 
naturalization. ' 

The sixth count charges that the Italian feloniously used, for 
the purposes aforesaid, a forged certificate of citizenship, then and 
there known to him to be forged. 

The seventh count charges the Italian with being possessed, with 
the intent on his part to unlawfully use the same for the purposes 
aforesaid, of a counterfeit certificate of citizenship. 

The eighth count charges the Italian with having obtained, ac- 
cepted, and received a certificate of citizenship procured by fraud, 
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and purporting to hâve been issued by the St. Louis Court of Ap- 
peals. 

The ninth count charges that the Italian feloniously used, for 
the purpose of registration as aforesaid, a certificate of citizenship 
purporting to hâve been issued to him by the St. Louis Court of 
Appeals, showing that he had been admitted a citizen of the United 
States. 

The tenth count charges that the Itahan used, as évidence of his 
right to vote in the Ninth Precinct of the Twenty-Fourth Ward of 
the city of St. Louis, a certificate of citizenship which he then and 
there well Itnew was unlawfully made and issued, and it sets forth 
fully the facts showing that the certificate had been so unlawfully 
made and issued. 

Each of the counts charges ail of the défendants with aiding 
and abetting the Italian therein named in the commission of the 
above offenses. No attempt has been made to set forth the counts 
fully. The offenses are there alleged with great particularity, and 
a copy of the unlawful certificate of citizenship is set ont in each 
of the counts. It will be observed that the counts ail relate to 
the same transaction, and are simply framed to fit the various 
phrases of sections 5425 and 5426, so that no variance could be 
claimed, whatever view might be entertained of the évidence as 
adduced. 

Against the objection of the défendants, the ten indictments 
were Consolidated on motion of the government. At the conclu- 
sion of the évidence the court directed the jury to return a verdict 
of not guilty as to indictments numbered 4,912, 4,913, and 4,926, 
and as to ail the counts in the other indictments except counts 5 and 
9. The jury returned the following verdict: 

"We, the jury in the above-entitled cause, find, under the Instructions of 
the court, the défendants not guilty as charged in indictments No. 4,912. 4,913, 
and 4,926, and under like Instructions we find the défendants not guilty as 
charged in the first, second, third, fourth, sixtli, seventh, elghth, and tenth 
counts of each of the indictments numbered 4,910, 4,911, 4,914, 4,915, 4,910, 
4,917, and 4,918. 

"And we, the jury, find the défendants, namely, Thomas E. Barrett. John 
P. Dolan, and Frank Garrett, guilty as charged in each of the fifth counts of 
indictments numbered 4,915 and 4,918. 

"And we, the jury, flnd the défendants, namely, Thomas E. Barrett and 
Frank Garrett, not guilty as charged in the ninth count of indictment No. 
4,915. 

"And we, the jury, flnd the défendants Thos. E. Barrett and Frank Gar- 
rett not guilty as charged in the ninth count of Indictment No. 4,918. 

"And we, the jury, report that we are unable to agrée upon a verdict as 
to défendant Dolan on the ninth count of indictments numbered 4,915 and 
4,918. 

"And we, the jury, flnd the défendant Frank Garrett not guilty as charged 
in the flfth count of Indictments numbered 4.910, 4,911, 4,914, 4,916, and 4,917. 

"And we, the jury, report we are unable to agrée upon a verdict as to de- 
fendants Thomas E. Barrett and John P. Dolan on the flfth count of indict- 
ments numbered 4,910, 4,911, 4,914, 4,916, and 4,917. 

"[Signed] Joseph Weller, Foreman." 

It will be observed that the jury find ail the défendants guilty as 
charged in the fifth count of indictments numbered 4,915 and 4,918. 
Thèse counts relate to the original certificates filled eut by Bar- 
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baglia, bearing the genuine signature of the clerk, together with 
the seal of the court, which were delivered to the Italians Pietro 
Venegoni and Franck Ferrario, and which they refused to sur- 
render in exchange for the forged certificates prepared by the de- 
fendant Barrett. Thèse counts severally charge that each of the 
Italians was knowingly and feloniously possessed, with the inte'nt 
on his part to unlawfully use the same for the purpose of register- 
ing as a voter in the city of St. Louis, in the state of Missouri, of 
a false certiiicate of citizenship purporting to hâve been issued to 
him by the St. Louis Court of Appeals, and which said false cer- 
tificate then and there purported to hâve been issued under the 
provisions of the law of the United States relating to naturaliza- 
tion. The counts conclude by charging the défendants with aiding 
and abetting the Italians in the commission of the foregoing of- 
fenses. 

The fîrst assignment of error challenges the order of the court 
consolidating the indictments. It would be difficult, however, to 
conceive of a case coming more properly within section 1024 of 
the Revised Statutes than the case under considération. The in- 
dictments présent charges against the défendants which appear to 
be for "the same act or transaction," or at least, "for two or more 
acts or transactions connected together," and certainly "for two 
or more acts or transactions of the same class of crimes or of- 
fenses." ' It is contended, however, by counsel for the défendants, 
that ail thèse early provisions of section 1024 are limited and quali- 
fied by the clause "which may be properly joined," and that we 
must look to the common law to ascertain whether the joinder is 
proper or not. We do not accept this construction of the statute. 
Section 1024 [U. S. Comp. St. 1901, p. 720] was intended to abro- 
gate the technical rules of the common law on the subject with 
which it deals. The clause "which may be properly joined" simply 
vests in the trial court a sound discrétion in deciding whether a 
fair and impartial trial would be prevented by a joinder, notwith- 
standing the same would be permitted by one or more of the claus- 
es mentioned in the first part of the section. There are often cir- 
cumstances which would render a uniting of several offenses un- 
just to a défendant, and, as the old cases put it, "confound him în 
the making of his défense." Whenever such a situation arises, the 
trial court will protect the defendant's right to a fair trial. 

"Whether the joinder was calculated to embarrass the prisoner, 
and, therefore, the offenses not 'properly joined,' within the mean- 
ing of the statute, was a question to be determined by the judge, 
in his discrétion, on a motion to quash or to compel an élection." 
United States v, Bennett, Fed. Cas. No. 14,572. 

It is urged by counsel for the défendants that, "if the argument 
in support of the consolidation be observed to its ultimate consé- 
quence, you may consolidate two indictments for murder — one of 
A. and the other of B." And this is presented as a persuasive rea- 
son why the consolidation allowed was improper; but the Suprême 
Court, in the case of Poindexter v. United States, 151 U. S. 396, 
14 Sup. Ct. 410, 38 L. Ed. 208, sanctioned the joining in one indict- 
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ment of two counts charging the murder of différent persons. The 
opinion in that case amply justifies the practice of the trial court. 
See, also, Williams v. United States, 168 U. S. 382, 390, 18 Sup. Ct. 
92, 42 L. Ed. 509. 

A demurrer was interposed to the indictments, and to each count 
thereof, upon the ground that neither of said counts states facts 
sufficient to corîstitute an offense, because the paper set out therein 
as a "certificate of citizenship" shows upon its face that it is not 
such. The following is a copy of the certificate as it appears in 
each count of the ten indictments : 

"United States of America. 

"State of Missouri, City of St Louis. 

"In the St. Louis Court of Appeals. Oct Term, 1902. 

"Oct 10. 1902. 
"Pletro Venegonl a native of Italy who applies to be admltted a citizen of 
tlie United States, cornes and proves to the satisfaction of the Court that at 
the tlme he arrlved in the United States he had not attalned his eighteenth 
year and that for the last two years it has been bona flde his Intention to 
become a citizen of the United States ; that he has reslded in the United States 
at least flve years, and in the State of Missouri at least one year, immedlately 
preceding this application, during which tlme he has conducted himself as a 
man of good moral character, attached to the prineiples of the Constitution 
of the United States, and well dlsposed to the good order and happlness of 
the same; and the Court, moreover, being satisfied that sald appllcant has 
taken the preparatory steps requlred by the laws of the United States, con- 
oernlng the naturallzation of foreigners, and he declaring hère, in open Court, 
upon oath, tbat he wlll support the Constitution of the United States, and that 
he doth absolutely and entirely renounce and abjure ail allegiance and fldelity 
to every forelgn power, prince, potentate, state or sovereignty whatsoever, and 
particularly to the Klng of Italy of whom he is at présent a subject, there- 
fore the said Pietro Venegonl is admltted a Citizen of the United States. 

"State of Missouri, City of St. Louis — ss. : 

"I, John H. Murphy, clerk of the St. Louis Court of Appeals (said court be- 
ing a court of record, having common-law jurlsdlction, and a clerk and seal), 
certlf y the above to be a true transerlpt f rom the record, as the same now 
remains in my oflice. 

"In testimony whereof, I hereunto set my hand and alBx the seal of said 
court, at office, in the city of St Louis, this Oct. 10, 1902. 

"[Seal.] John II. Murphy, Clerk." 

Thèse documents are ail the same, with the exception of the 
name of the Italian mentioned therein. It is contended by counsel 
for the défendants that thèse certified copies of the court record do 
not constitute a certificate of citizenship. The fédéral statutes no- 
where define the term "certificate of citizenship," nor has there 
been any uniformity, in the practice of the various courts author- 
ized by section 2165 to admit aliens to citizenship, as to the form 
of the document issued as évidence of such admission. Much light 
upon the meaning of the term may, however, be obtained from the 
acts of Congress and an early décision of the Suprême Court. The 
first statute which employs the phrase is the act of March 3, 1813 
(2 Stat. 809). Section 2 of that act provides that it shall not be 
lawful to employ upon any public or private vessel of the United 
States any naturalized citizen of the United States, unless sucli 
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citizen shall produce "a certified copy of the act by which he shall 
hâve been naturalized, setting forth such naturalization and the 
time thereof." Section 13 provides that "if any person shall falsely 
make, forge or counterfeit, or cause or procure to be falsely made, 
forged or countérfeited any certificate or évidence of citizenship 
referred to in this act, he shall be punished," etc. iThis is the first 
pénal statute dealing with the subject of documents evidencing the 
right of citizenship. It will be noticed that the first section quoted 
requires as évidence of that right "a certified copy of the act by 
which he shall hâve been naturalized," and the thirteenth section 
quoted refers to this document as a "certificate of citizenship." It 
is therefore manifest that Congress at that time entertained the 
view that a certified copy of the order or judgment of the court 
constituted a certificate of citizenship within the meaning of the 
criminal statute, whicli, in many of its provisions, is the same as 
the statutes upon which the indictments in this case were framed. 
The first case that came before the Suprême Court of the United 
States raising the question of the naturalization of an alien was 
Campbell v. Gordon, 6 Cranch, 176, 3 L. Ed. 190. The instrument 
which was there involved is set out in fuU in the argument of 
counsel for the appellant in the original reports of the court. It is 
simply a transcript of the journal of the court, verified as follows : 
"A copy. Teste: John C. Littlepage." This instrument is fre- 
quently referred to in the briefs of counsel and in the opinion of 
the court as a "certificate" or a "certificate of naturalization." It 
does not differ in form from the certificates hère involved, except 
that the certificate of the clerk in the présent case as to the gen- 
uineness of the copy is set forth with greater fullness. We, there- 
fore, hâve a clear déclaration, both by Congress and by the Su- 
prême Court at an early day, that a certified copy of the record of 
the court, showing the admission of an alien to citizenship, con- 
stitutes a "certificate of citizenship." Other provisions of the 
statute point in the same direction. Subdivision 6 of section 2165 
of the Revised Statutes [U. S. Comp. St. 1901, p. 1330], and sec- 
tion 2174 [U. S. Comp. St. 1901, p. 1334], both speak of "a cer- 
tificate of his déclaration of intention to become a citizen." This 
refers to the oath required by the first subdivision of section 216-5, 
and consists of what is popularly known as "first papers." In- 
quiry among clerks of the fédéral courts discloses that it has never 
been the practice to issue as "first papers" anything but a certified 
copy of the oath mentioned in the first subdivision of section 2165. 
Such has been the practice sinçe the passage of the first act author- 
izing the admission of aliens to citizenship. It has never been 
the custom of clerks to issue a certificate, under their hand and 
seal, purporting to state that the alien has made the preliminary 
déclaration of intention. This having been the practice, it is mani- 
fest that Congress, in the statute of March 22, 1816 (being the 
sixth subdivision of section 2165, Rev. St.), and the act of June 7, 
1872 (being section 2175, Rev. St.), considered such an exemulifi- 
cation of the record as a "certificate" of the alien's déclaration of 
intention to become a citizen. Of course, if such an exemplinca- 
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tion constitutes, within the meaning of Congress, a "certificate" in 
the one case, it does in the other. 

Webster defines a certificate as "a written testimony to the truth 
of any fact; a written déclaration legally authenticated." Ander- 
son's Law Dictionary defines it as "a writing giving assurance 
that a thing has or has not been done, that an act bas or bas not 
been performed." The certificates set forth in the indictments 
corne clearly within thèse définitions. Popularly the term "cer- 
tificate" would import a document in which the officer issuing the 
same purports to state on his own authority that certain acts hâve 
been done. No clerk of a court ought thus to speak as to judicial 
action unless authorized to do so by statute. A court can only 
speak by its records, and a clerk of court ought only to speak by 
a copy of such records. He ought not to attempt to déclare his in- 
terprétation of their légal efifect. If, therefore, any préférence is 
to be given as between the practice of issuing an exemplification 
of the court records in the case of naturalization or a certificate 
wherein the clerk attempts to state the substance of such records, 
we should regard the former as the better practice. It is largely 
a matter of form. In the one case the officer recites the substance 
of the record in the body of his certificate ; in the other he makes 
a full and accurate transcript of the record and vérifies the same 
as a true copy by his officiai certification. There is no statute au- 
thorizing clerks of court to issue certificates of citizenship in any 
form. Their authority to do so arises from the fact that they hâve 
the custody of the records. It has been held that a certificate is- 
sued by the clerk which does not purport to be a transcript of the 
record is not proper évidence of naturalization. Charles Green's 
Son V. Salas (C. C.) 31 Fed. 106 ; Miller v. Reinhart, 18 Ga. 239. 
Thèse décisions are unquestionably sound, for the clerk has no au- 
thority to certify the légal efïect of his records, but can speak only 
by a transcript thereof. It has been repeatedly held that the pro- 
ceeding whereby an alien is admitted to citizenship is a judicial 
proceeding, and that the order admitting him is a judgment. 
Spratt V. Spratt, 4 Pet. 393, 7 L. Ed. 897 ; Stark v. Chesapeake Ins. 
Co., 7 Cranch, 430, 3 L. Ed. 391 ; United States v. Gleason (C. C.) 
78 Fed. 396. This being the character of the proceeding, and there 
being no statute authorizing the clerk to issue certificates of citizen- 
ship which shall simply déclare his interprétation of the action of the 
court, it is manifest that the better practice would be for him to issue 
a certified copy of the record. At least, such a copy may very prop- 
erly be defined as a certificate of citizenship. 

In section 5436 [U. S. Comp. St. p. 3669] several terms are em- 
ployed — "order," "certificate of citizenship," "certificate," "judgment," 
or "exemplification" — and it is urged by counsel that Congress thus 
clearly indicates that a "certificate of citizenship" is something différ- 
ent from an "exemplification" or certified copy of the record, and that 
the term "certificate of citizenship," as used in those statutes, is con- 
fined to a document which purports to certify the légal effect of judi- 
cial action in naturalization proceedings. We cannot accept this inter- 
prétation. Congress, in using the séries of terms, was not attempting 
133 F.— 29 
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tQ define their meaning or point out that the one, çxcluded the other, 
but, out of an abundance of caution, used them ail for the purpose of 
bringing within the prohibition of the statute any document "showing 
any person to be admitted to be a citizen." The various terms are used 
for the purpose of avoiding, and not for the purpose of creating, a 
limitation. In législation nothing is more common than to use a ge- 
neric term and follow it with: spécial words, through appréhension that 
the statute may be confined to one of the meanings of the gênerai 
term if that is used alone. Ii; such a case, to limit the generic term to 
so much of its proper meaning ;as would be left after deducting the sig- 
nificance of the spécial terms would be to defeat the very purpose had 
in mind by the législature in employing both. The language of Mr. 
Justice Story i^i .United States v. Winn, 3 Sumn. 209, Fed Cas. No. 
16,740, which has been so frequently qupted and approved, is especially 
appropria te to the présent objection, and to several of the other ques- 
tions raised in the présent case: 

"I agrée to that rule [that pénal statutes are to be strictly construed] In 
Its true and sober sensé, and that Is that pénal statutes are not to be enlarged 
by implication or extended to cases not obviously within their words and pur- 
port. But where the words are gênerai and include various classes of per- 
sons, I know of no authorlty whieh would Justify the court in restrlctlng 
them to one class, or In giving tbem the narrowest interprétation, where the 
mischief to be redressed by , the statute is equally applicable to ail of them. 
And, where a word is used in a statute that has various known significances, 
I know of no rule that requlres the court to adopt one in préférence to an- 
other, simply beeause it is tnore réstrained, if the objects of the statute equal- 
ly apply to the largest and broadest sensé of the word. In short, It appears 
to me that the proper course in ail thèse cases is to search out and follow 
the true Intent of the législature, and to adopt that sensé of the words which 
harmonizes best with the text, and promotes in the fullest mauner the ap- 
parent policy and objects of the législature." 

In this case a criminal statute, speaking of the force of men upon a 
vessel, uses the words "master," "officers," and "crew," and counsel 
contended that the last word should be limited to the ordinary seamen, 
to the exclusion of the officers, but the court refused to adopt the lim- 
itation. 

It is next urged that the indictment is fatally defective beeause it 
appears that the certificate of citizenship charged to be "false" is shown 
by other averments of the indictment to be false only in respect of the 
récitals of fact which it contains, whereas the statute uses the term 
"false" in the sensé of forgery only. If the term is thus restricted in 
the statute, the objection is well taken, for the indictment, after setting 
forth the certificate of citizenship as above quoted and charging it to 
be false, proceeds to point out the particulars in which it is false by a 
traverse of each of the récitals of fact therein contained, as follows : 

"That he, the sald Pletro Venegoni, did not, on the lOth day of October, 
1902, apply to the St. Louis Court of Appeals to be admitted a citizen of the 
United States, nor did he proye to the satisfaction of the court that at the 
time he arrived in the United States he had not attalned his elghteenth year," 
etc., etc. 

The charge of the indictipent, therefore, plainly is that the certifi- 
cate is false in its récitals and not in its exécution. The statute makes 
it a crime to be knowingly possessed of "any false, forged, antedated 
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or counterfeit certificate of citizenship," etc. It is manifest that the 
tenn "false" cannot be restricted to the meaning of "forgcd" without 
rendering the term entirely nugatory, for the statute itself employs 
both the terms *'forged" and "counterfeit," in addition to the term 
"false." It is the duty of the court to give some effect, if possible, to 
every word which the Législature employs. There is nothing in the 
context, or the mischief to be corrected, or the conséquences entailed 
by giving to every word of the statute its fuU force, to justify the strik- 
ing out of one of its terms. A certificate which is false in respect of 
those facts which alone would justify its issuance is as much within 
the mischief of the statute as a forged or counterfeit instrument. 
But the question raised is no longer open to controversy. It was set- 
tled by the Suprême Court of the United States in U. S. v. Staats, 8 
How. 41, 12 L,. Ed. 979. That was a prosécution under the act of 
March 3, 1823, which is embodied in section 5421 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3667]. It renders pénal the use of any 
"false, forged or counterfeit" writing in support of a claim against 
the government. The indictment charged that the défendant "did 
cause and procure to be transmitted and presented to the Commissioner 
of Pensions of the said United States of America the said false and 
untrue affidavit or writing as a true writing, well knowing the said 
affidavit or writing was false and untrue." The same contention was 
there urged as is now made, that the word "false" as contained in that 
statute was confined to a forged instrument. The court says : 

"The only doubt that ean be raised Is whether the writing ti'ansmitted or 
presented to the commissiOEer In support of a elaim for a pension should not, 
within the meaning of the statute, be an instrument forged or counterfeited 
in the teéhnical sensé of the term, and not one genuine as to the exécution 
but false as it respects the facts embodied in It. • * ♦ The case Is with- 
in the mischief intended to be guarded against, and aiso within the words ; 
and we think the considérations urged, founded upon the form and structure 
of the gênerai provision, thougli plausible and calculated to excite doubt, not 
sufficient to take it out of them. A genuine instrument containing a false 
statement of facts, used in support of a claim, the party knowing it to be false, 
and using It wlth intent to defraud, présents a case not dlstinguishable In 
principle or in turpitude or in its mischievous effects from one in which every 
part of the instrument is f abricated ; and, when the one is as f ully within 
the words of the statute as the other, we may well suppose that it was In- 
tended to embrace it." 

As the opinion explains, there is much in section 5421 which would 
justify the limiting of the term "false" as there employed, because ail 
the clauses of the statute except the last show clearly that the term is 
restricted to forged and counterfeited documents. The language of 
that statute, however, which the court said rendered such an interpré- 
tation "plausible," is entirely absent from the statute which we are con- 
sidering. 

It is further objected that the statute requires the certificate of citi- 
zenship to be a document "purporting to hâve been issued under the 
provisions of any law of the United States relating to naturalization," 
and that the certificate in question does not satisfy this requirement. 
If the attention be fixed wholly upon the issuance of the certificate, the 
objection is no doubt sound, because there is in fact no law of the 
United States either requiring or authorizing the issuance of certificates 
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of citizenship. Such a rçfined interprétation of language, Kowever, 
would. dei^t atiy pénal stàtute, forit is àlways possible tofind a mean- 
ing thàt wUlj-liave that rçsujt. 'the very f act that there is no fédéral 
law authqrizing the issuancç bf such documents demonstrates that 
Congress âid n<?t intend ta irsstrîct the statute in question to certifi- 
cates so authorijed. The clause, quoted manifestly refers to certificates 
which purport upon their face to hâve been issued after a compliance 
on the part of the alien named therein with the naturalization laws, and 
as évidence of that fact. Tlie certificate in question answers fully to 
that requirçment. As part o{. this same objection, counsel points out 
that, in tlie case of papers issijed under section 3167 to aliens who were 
minors when they atrivedin thè United States, there is no express pro- 
vision requirirtg a record to be kept of the proceedings, as there is in 
the cases provided for by section 2165. The statute does require, how- 
ever, that ail thèse proceedings shall be had in courts of record, and 
no express S(tatutory provision is necessary to authorize such courts 
to keep a record of their proceedings, nor does the absence of such au- 
thority affect î^n any way the evidential force of a transcript of such 
records. 

Section 5427, under which the défendants are indicted, provides : 
"Every person who knowingly and intentionally aids or abets any per- 
son in the commission of any felony denouneed in the three preceding 
sections," etc. It is now set;^led that the crimes created by the three 
preceding sections are not feïonies, but misdemeanors. For this rea- 
5on, counsel contends that the statute should be treated as a nuUity, 
and the judgment reverséd. t^or reasons which we hâve already ex- 
plained, vve q^nnot adopt a construction which thus defeats the manifest 
mtention of the Législature. ; The mistaken référence is easily ex- 
plained. In the original statute sections 5434, 5435, 5426, and 5427 
were ail ëmbraced in ohe section. It expressly declared the offenses now 
cohtained m the three first sections to be félonies. That part of the sec- 
tion which is now embraced in section 5427 then proceeds as follows: 
"Every person who shall knowingly and intentionally aid and abet any 
person in thè commission of any such felony," etc. In the revision 
there is no lançi^age which expressly déclares the offenses created by the 
three first^seetlons to be félonies, and the compilers siraply copied that 
part of the original section which is now embraced in section 5427 
withput taking account of this omission. Whether this was caused by 
an oversight or because the revisers failed to appreciate the technical 
meaning pf thç word "felony," flo one Can say. Ail the offenses cre- 
ated by the fi'fst three sections are punishable by imprisonment in the 
penitèntiary ;at~hard labor. By the gênerai understanding in this 
couhtry^,àî;crinie which may:be thus punished is a feloriy, and it has re- 
quired a gfreat body of judicial opinions to settlé finally that the term 
when used in the United States statutes must be confined to its common- 
law meaning;; ïiarnely, an o^énsë which is punishable by death or for- 
feiture of îaiiâs or goods. ' Considine v. United States, 113 Fed. 343, 
50 C. C. a; 2^3; Bannoii V. United States, 156 U. S. 464, 15 Sup. Ct. 
467, 39 L. Ed] 494; United ^States v. Coppersmith (C. C.) 4 Fed. 198. 
AU thé cases, however, oh îhîs subject hâve arisen èince the revision of 
tiie fédéral statutes in 1878. Neither meaning of a tërm which is thus 
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open to debate can be seized upon to destroy a statute whose real pur- 
pose is entirely plain. It is one of the elementary rules of statutory 
construction that, if a term has both a popular and a technical meaning, 
it will be assigned its popular meaning when that will give effect to the 
intention of the Législature which the technical meaning would frus- 
trate. Sutherland on Statutory Construction, § 250, and cases there 
cited. See, also, as declaring the proper rule for the interprétation of 
pénal statutes, United States v. Lâcher, 134 U. S. 634, 10 Sup. Ct. 625, 
33 L. Ed. 1080. 

Finally, it is contended that the court erred in receiving the verdict 
of the jury, which, though finding the défendants not guilty as to some 
of the counts of the indictments and guilty as to others, reported that 
the jury was unable to agrée on the remaining counts. It is insisted 
that no verdict could properly be received which did not dispose of 
every count of the indictments by a finding either of guilty or not 
guilty. In the case of Selvester v. United States, 170 U. S. 262, 18 
Sup. Ct. 580, 42 L. Ed. 1039, the court had this précise question under 
considération, and held that such a verdict was entirely proper. 

This disposes of ail the errors assigned which we consider of suffit- 
dent importance to entitle them to a separate discussion. Numerous 
other minor matters are presented in the briefs, which hâve been care- 
fully considered, but whose proper décision can in no way affect the con- 
clusion which we hâve reached. 

The iudgment of the lower court is affirmed. 
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RANGER et al. v. SURGHENOR et al. 

(Circuit Court of Appeals, FIfth Circuit November 7, 1904.) 

Nos. 1,297, 1,279. 

MEXICAN LAND GbANT— TbANSFEB of TiTLE by GRANTEB— CONSTBUCTION CI' 

Instrument. 

A purchaser of a concession of land from the state of Coahuila and 
Texas under article 24 of the Mexican colonlzation law of 1825, before the 
land had been selected, executed a writing by which, In considération of 
a sum of naoney, the receipt of which was acknowledged, he covenanted 
to sell the land to two other persons, who agreed to perform in his stead 
ail the conditions of the grant The purchasers, by a similar instru- 
ment, again transferred their rlght to a third person, upon whose appli- 
cation the grant was surveyed, and title of possession issued to him by the 
commissloner, reciting that the application was presented by him as 
attorney In fact for the original purchaser. Held, that since, under the 
settled law, the original purchaser had the power to alienate his con- 
cession at once, before the lands were selected, the instrument executed 
by him constituted an act of sale,* and not merely an executory agree- 
œent to sell, and that under it the final purchaser, when Instituted in 
possession, took full title, légal as well as équitable ; there belng, under 
the Spanish law then in force, no distinction between légal and équitable 
; titles as at common law. 

SaME— CONVEYANCE EXECUTED BY ONB PAETNEB— VALIDITY. 

An instrument of sale of a Mexican concession of land in Texas, exe- 
cuted In 1832, by one of two persons who were named as grattées In a 
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prlor conyeyance to them, and signed by hlm "for himself and his part- 
ner," Undisr whlch the commlsslonèr dnly authorlzed thereto by law issned 
to the gràâièe tltle of possession to the lands selected by him under the 
grant, and ùnder whlch he was Instltuted and reinalned In possession, 
will be held to hâve been executed with the consent of the owner who 
did not slgn, and to hâve passed the title and Interest of both; there 
being évidence that they were partners in a mercantile business, whlch 
at that time In Texas consisted In dealing in lands to a greater or less 
estent, and a verbal sale of land being valld under the Spanlsh law then 
in force. 

In Error to the Circuit Court of the United States for the Southern 
District of Texas. 

Jas. E. Ferguson and Frank Andrews, for John W. Surghenor and 
others. 
H. Masterson and F. G. Morris, for Solomon Ranger and others. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This was the Texas action of tres- 
pass to try title. It involved the title to the league of land described 
in the pleadings. It was brought by John W. Surghenor et al., plain- 
tiffs in error, versus Solompn Ranger et al., défendants in error. The 
parties, by stipulation, agreed.that the questions of fact and law be tried 
by the court without a jury. "The court having heard the pleadings, 
* * * and ail the évidence of the respective parties having been 
introduced, documentary and written, as well as paroi, and the évidence 
having been concluded, on this, the 31st day of March, A. D. 1903," 
the court rendered judgment, reciting therein substantially as follows : 
(1) That the land in controjrersy is a part of 11 leagues that were grant- 
ed to William Hardin, as attorney of José Dolores Martinez, by the 
Mexican govemment, on the 38th day of November, A. D. 1833; (2) 
that the plaintiiïs are the heirs and légal représentatives of William 
Hardin, deceased, and hold whatever title to the land in controversy 
that was acquired by William Hardin during his lifetime ; (3) that the 
several instruments and muniments of title which were introduced in 
évidence by the plaintiflfs, and duly considered by the court, show 
that the équitable title to saîd land was in William Hardin at the date 
of his death, and descended. and passed to the plaintiiïs in this case as 
his légal représentatives; (4) that the muniments of title introduced 
in évidence and duly considered by the court are sufficient, in the opin- 
ion of the court, to pass the title to the land in controversy in this suit 
to Williàrn Hardin, and therefore sufficient to pass the title to the 
plaintiiïs herein, but that the plaintiiïs do not hold the légal, as distin- 
guished from the équitable, title to said land. Other conclusions are 
noted which we do not deem'it necessary to recite. The judgment then 
proceeds: 

"Upon the foregolng flndihgâ of fact and conclusions of law, the court Is 
of the opinion that because thé, plalntiffs possess and hold only the équitable 
tltle to said' latids, and becau^è this Is a court of law and not of equity, and 
because the équitable tltle cannot be heard and determlned In this court in 
this cause, as presented, it being a case at law and not In equity, that the 
plaintiffs are not entitled to recover, and that judgment should be glven for 
the défendants." 
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The assignment of errors présents six spécifications, but to the single 
effect that the court erred in its conclusions that the plaintiffs do not 
hold the légal, as distinguished from the équitable, title to the land. 

On the 30th of August, 1830, José Dolores Martinez, a Mexican re- 
siding at Nacogdoches, Tex., in the then state of Coahuila and Texas, 
petitioned the Governor of that state to concède him by way of sale 
11 leagues of land, and on March 16, 1831, the Governor granted 
under sale to the petitioner the 11 leagues of land which he solicited, 
using the customary forms, not necessary to be recited. On Septem- 
ber 7, 1832, the citizen José Dolores Martinez, Adolphe Sterne, and 
Charles Taylor appeared before the proper ofificer at Nacogdoches, and 
declared that the party of the first part agreed to sell to the parties of 
the second part 11 leagues of land, which he had acquired by means of 
a purchase from the aforesaid Suprême Governor, being a grant exe- 
cuted in his favor dated the 16th day of March, 1831, and to transfer 
in their favor the corresponding document as soon as he has obtained 
formai possession of same; and the parties of the second part bind 
themselves to make the foUowing payments: 

"First, they bInd themselves to observe ail the requlsites expressed In said 
grant, such as making payments to the government in conformity wlth the 
law of colonization to which it is subjected to establish same, cultlvated in 
accordance wlth said law, and to incur ail necessary expansés In order to 
obtain'the aforesaid possession, relieving the grantor and assuming on their 
own account and risk ail the requirements to which the aforementioned 
grant is subjeçt ; and, in order that said agreement may be blnding, the 
said José Dolores Martinez agrées and promises that he will sell to the said 
Adolphe Sterne and Charles Taylor for the period mentloned, the said 11 
leagues of land for the above stipulated considérations, and the further suni 
of Two Hundred Dollars, and that he will not sell the said land to any other 
j)erson although he may be offered more for it, and that he will exécute in 
their favor a corresponding instrument in accordance wlth this contract of 
sale, he receiving from them in my présence as a sign or pledge, the sum of 
Two Hundred Dollars to him paid to his entire satisfaction, hereby promising 
not to retract from said contract or agreement, and should he do so, he will 
return to them the Two Hundred Dollars which he has just recelved and as 
a penalty shall pay Eleven Thousand Dollars wlth costs, damages. Both 
contracting parties concède that this contract is perfectly executed and re- 
nounce ail laws in their favor, especially that which says that the con- 
tracting parties about to exécute a sale may repent; equally those which 
prefer the four year contract or extension of same under a plea of ignorance 
of value; and the contracting parties herewith make a gift, perfect and 
irrévocable, to each other, of the surplus value of the same, themselves re- 
iiouncing ail laws or privilèges which may be in their favor. And signing 
said contract they bind themselves to observe ail Its forms, empowering the 
judges of whatever iurisdietion they may be and especially those of this 
town, to enforce the fulfilment of same, subjecting themselves in the event 
that they should forfeit the same, to alî the severlty of the laws, as if sen- 
tence had been passed upon them." 

On the 14th day of April, 1833, before the proper officer, in the 
town of San Felipe, of Austin, Adolphe Sterne, a résident of the town of 
Nacogdoches, personally known to the officer, appeared and declared : 

"That whereas the citizen, José Dolores Martinez, by publie wrlting, dated 
Sept. 7, 1832, in the town of Nacogdoches before the citizen, José MaMora, 
only judge of said town, obligated himself to the grantor and his partner, the 
citizen, Charles Taylor, to sell the 11 leagues of land which he had by means 
of a sale from the government of the State, through his grant of March 16, 
1831, executing in his favor the corresponding instrument as soon as he should 
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obtain possession thereof In form, and, whereas, and In coBsideratlon of 
which, the citizen, William Hardin, bas dellvered to the grantor One thou- 
sand dollars, which he confesses having recelved to his satisfaction, upon 
which he renouhees the laws ôf non numerata pecunia, does not dellver 
and prove, but agrées that the said Sterne, for himself and his compamon the 
said Taylor, trespasses and transfers to the said Hardin said wrlt of sale, 
wlth ail Its obligations, rights and actions, which it is expressed by both 
parties, and the grantor for himself and his aforesaid companion, places and 
substitutes the said Hardin in his stead, wlth ail his obligations, rights and 
actions, and conféra upon him absolute power and as sufBcient as by right 
Is required, so that he may act and recelve for him' judicially and extra- 
judicially, and if necessary to appear in court, and even to secure the ful- 
flllment of the herein mentloned wrjting, that he may ask, act and certlfy 
and labor practically for thé grantor, his said partner and for himselt', 
without restriction In ail trlbunals, superior and inferior, to dispose of the 
eleven leagues of land at his own discrétion, eonferring upon him the absolute 
power which he needs, wlth a free, frank and gênerai administration, inci- 
dents, dependencies and annexes, having the power to substitute him when 
and whenever occasion demands, revoking any and ail substitutes, he con- 
veys to him ail his title, real and Personal, useful, mlxed, direct, executive 
and others, to which he has a clalm and which he can convey ; he ccnstltutes 
him acting attorney for his own cause and business, placing him in his 
stead, degree wlth subrogation In légal form, and delivers unto him in my 
présence, to which I certlfy, the original writing of obligation, In order that 
he may use same In connection wlth thls grant as he may deem proper, de- 
claring that It is certain that he has not conveyed nor transmitted same, 
and hereby obllgates himself not to transmit or dellver same, or to revoke 
thls transfer, totally or partlally, and should he do so, wlshes same not to 
be valld in court, hereby approvlng and ratifying same. 

"[Slgned] Adolphe Sterne, 

"For Himself and His Partner." 

At Nacogdoches, on November 11, 1833, William Hardin presented 
himself to the commissioner, Vicente Aldrete, by writing, in the follow- 
ing- words : 

"Mr. Commissioner Citizen Vicente Aldrete: Wm. Hardin, a citizen of 
the Village of Liberty and residing In thls town before you would présent 
myself and say that as appears by the testlmonio which duly acconipanles 
on two necessary leaves, the Suprême Government of the State conceded to 
the citizen Doloires Martlnes, on the 16th of March, 1831, eleven sitios of 
land, on the vacant lands of the state, and in class of purchaser. In view 
thereof, and in the name of said Martlnes, representing him' as substituted 
by Mr. Adolfe Sterne, attorney of said Martines, which appears by the ac- 
companylng document which I pray you may return to me for the proper 
uses, I pray that you may be pleased to order that there be surveyed to me 
the aforesaid eleven sitios of land upon the margins of the Trinity river 
on the vacant lands that may be found there, Issuing to me the correspondlng 
title or titles to give me the possession of the aforesaid sitios to protect 
the rlght of the party I represent, in al] of which I shall recelve justice; it 
being what I ask." 

Thereupon the commissioner made the following order, namely : 

"By being presented and admltted in the most proper form of law, wlth 
the accompanying documents, let the documents asked for be returned to the 
party, and thls will pass to the surveyor. Citizen José Maria Carbajal, that 
he may make the surveys of the eleven sitios that the party solicits on the 
Indieated lands, and he wlll prdceed in entlre conformity wlth the laws, 
and the notes and maps that he may form of them he will remit to me, that 
in view of them I may proceed in a proper manner. Thus I détermine and 
sîgn wlth two assisting witnesses, according to the law. 

"[Signed] Vicente Aldrete." 
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And thereafter, on November 38, 1833, the commissioner authorized 
"to give possession to various Mexicans, who by sale hâve lands con- 
ceded to them by the same suprême government in the Department of 
Texas," duly passed the final instrument of possession, using in part the 
following language : 

"Inasmiich as the citizen José Dolores Martlnez has conceded to him by 
tbe Most Excellent Sir Governor eleven leagues of land In class of purchaser, 
nf'cordlng to an order dated the 36th of March, 1831, which hls attorney in 
fact, William Hardin, has presented. In the name of the State I concède 
to, confer upon and put hlm in effective and personal possession of eleven 
leagues of land upon the Trinity river [describing the land, its classification, 
etc.]. Therefore, using the powers granted me In virtue of my commission, 
by the law and conséquent Instructions, I Issue the présent tltle and com- 
mand that testimonlo [flrst certifled copy] of It be taken and be delivered to 
the interested party, in order that he may possess and take the beneflt as his 
own of the eleven leagues, which bave been granted to hlm as a purchaser, 
lie, his children, hoirs and successors, or whoever of him or of them may 
hâve cause or may represent action or right, thls being the wiU of the state." 

We assume that the Circuit Court concluded as it did with référence 
to the jurisdiction of that court sitting at law to adjudicate the issues 
between thèse parties upon the authority of Fenn v. Holme, 63 U. vS. 
481, 16 L. Ed. 198. We quote from the opinion in that case ; 

"The Inquiry then présents itself as to vs'ho holds the légal title to the land 
in question. The answer to this question is that the title remains in tbe 
original owner, the government, until it is invested by the government in its 
grantee. This results from the nature of the case, and Is the ruie afflrmed 
by this court in the case of Bagnell et al. v. Broderick [13 Pet. 436, 10 L. 
Ed. 235], In which it Is declared that Congress has the sole power to déclare 
the dignlty and eff ect of titles emanating from the United States, and the 
whole législation of the government in référence to the public lands déclares 
the patent to be the superlor and concluslve évidence of the lega! title. 
TJntil it issues, the fee is in the government, which, by the patent, passes 
to the grantee, and he Is entltled to enforce the possession In ejectment." 

In this case there is no question as to the full title having passed from 
the government to its grantee. The substantial question between thèse 
litigants seems to arise out of a différence as to the sound construction 
of the writing executed by José Dolores Martinez on the 7th of Septem- 
ber, 1832, the question being, does that writing évidence an act of sale, 
or a letter of attorney with a promise to sell? When this instrument 
was offered in évidence, in connection with plaintifïs' other ofiFerings, 
the défendants, by their counsel, objected to its introduction, specify- 
ing as one ground of their objection that this instrument "in which José 
Dolores Martinez agreed to convey his interest and title to his conces- 
sion to eleven leagues of land from the Mexican government was an 
executory contract, and was only a promise to convey, and did not 
convey liie légal title to said concession, and only conveyed, if any- 
thing, équitable title, and therefore could not be admitted in évidence 
in the United States court sitting at law." 

Titles issued to purchasers under the laws of the state of Ccahuila 
and Texas had annexed to them — except such as were granted to the 
military and some other favored persons — conditions, upon the non- 
performance of which the titles were subject to forfeiture, but until 
which the fee was in the grantee. Thèse titles conveyed ail the estate 
and interest which the government had to convey as absolutely as did 
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the final act of constirnrÉation by the Spanish government after the 
pèrformjlnce of the conditions. No such act of confirmation of the 
government was reqûiréd or was contemplated by the colonization laws ; 
but, when the title of possession issued, the government had donc the 
final act on her part. Nothing remained to be done to consummate the 
title of the grantee, who was thereby invested with the légal seisin of 
the land in fee. Hancock v. McKinney, 7 Tex. 452. 

In Hunnicutt v. Peyton, 103 U. S. 361, 26 L. Ed. 113, it îs said : 

"It bas repeatediy been declded In Texas that purchasers under the twen- 
ty-fourth article of Mexlcan Laws of 1823 can alienate thelr grants as soon 
ns the concession bas been made to them, before the land was selected, or 
the title of possession w&s Issued [dting Eyan v. Jackson, 11 Tex. 391 ; 
Olay's Helrs v. Holbert,. ;14 Tex. 189]. In Martin v. Parker, 26 Tex. 254, it 
was held that a formai act of sale by the original grantee, with a power to 
the purchaser to obtaln the title of possession, mnst be held to constltute the 
purchaser the absolute owner of the property, when be is put into posses- 
sion of the land and the évidence of title by the proper offlcer of the govern- 
ment." 

Turning to the caseyin 26 Tex., as referred to above by Mr. Justice 
Strong, we give more fully the substance of the language used by Chief 
Justice Wheeler in that case. Hesays: 

"At the time of the acquisition of the title by Reynolds, the common-law 
distinction between légal and équitable titles dld not obtaln. Before the deed 
in question was executed, Reynolds received a power of attorney from Man- 
chaca to apply for and obtaln the title of possession. Repeated décisions of 
thls court bave gettled tbat those who acquire land by purchase under the 
twenty-fourth article of tbe colonization law of the 24th of March, 1825, 
could sell as soon as the grant was obtained, and bçfore the title of posses- 
sion was Issued [cltlng Ryan v. Jackson, il Tex. 391 ; Clay's Heirs v. Hol- 
bert, 14 Tex. 191 ; Fulton v. Duncan, 18 Tex. 34]. A power to apply for and 
obtain the title, and sell, the attorney being requlred thereln to take upon 
himself tbe fulflllment of the obligation and requirementgi of the law, bas 
been considered as evidenclng a sale, valld under tbe colonization law. 
[Ryan v. Jackson, 11 Téx. 391.] Hère tbere was a formai act of sale witb 
power to obtain the title of possession. Thls, we thlnk, must be held to 
constltute tbe purchaser the absolute owner of the property, when, under tbiï 
power conferred, he came into the possession of the land. The vendor, hav- 
ing authority to sell, expressly conferred by the law, It must, we thlnk, be 
held that the act of sale operated to pass the title in full and absolute prop- 
erty to bis vendee, when tbe latter was put in possession of the land and évi- 
dences of title by the proper offlcer of the government." 

It appears from the report of the case of Manchaca v. Field, 62 Tex. 
135, that on the 16th of March, 1831, José David Sanches applied to 
the Governor of Coahuila and Texas for a concession of 11 leagues of 
land under the twenty-fourth article of the colonization law of March 
34, 1825. Concession was issued March 18, 1831. The final title to 
10 leagues (of which the lands in controversy were a part) was extend- 
ed in the name of Jose David Sanches on the 3d of October, 1833. On 
November 22, 1831, Sanches exécuted to one José Penida an instrument 
which empowered Pènida, as his attorney, to také possession of 10 of 
thê 11 leagues, to which he was entitled under his concession, and to 
hold and alienate the saine as his own property, SanChes undertaking 
to abide by and ratify the acts of Penida, done under the authority so 
conferred.' On thé 9th of July, 1833, Penida indorsed this instrument 
to one Frost Thorn, to whom he grants and conveys ail the powers 
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conferred on him by the instrument, designating ît as a power of at- 
torney. On the same day Penida executed to Thom a bond reciting 
the payment of $50,000, and binding himself under a penalty in a like 
amount to convey to him 10 leagues so soon as he, Penida, should hâve 
complied with his obligation to the government and obtained possession 
of the land. The final title was extended on the 3d of October, 1833. 
It is issued in the name of José David Sanches, and recites that the 
grant is made on the application of his attorney, Frost Thom, who is 
put in possession of the land. The court held that the instrument exe- 
cuted by Sanches to Penida, though in form a power of attorney, was 
in effect a sale of the concession, and that by the indorsement of the 
instrument by Penida to Frost Thom, and the contract to convey to 
him, the superior title to the concession and to the land, when granted, 
was vested in Thorn. 

It will be observed that thèse transactions occurred substantially in 
the same period covered by the muniments of title evidencing the José 
Dolores Martinez grant, namely, between the 30th of August, 1830, 
and the 28th of November, 1833. A closely analogous question, if 
not substantially the same, arose in the case of Gainer v. Cotton, 49 
Tex. 101. We quote from the opinion the following language : 

"The doctrine wMch appellants attempt to Invoke and apply to It [the 
instrument] springs from and bas no foundation save In the technlcal dis- 
tinctions of the common law between légal and équitable titles. But the 
bond from Gainer to Love is not a common-law instrument. It was made 
before the Introduction of the common law as the rule of décisions in Texas. 
If, by the bond, any right to or interest In the land vested in Love, it was 
not a mère equity, which mlght become stale or be lost by his fallure or 
neglect to assert it, or to demand some other eharacter of conveyance. The 
purchase price being fully paid, and the sale being absolute and uncondi- 
tlonal, so was Love's title. * * * This being the nature of the contract 
at the date of its exécution, It was not afCected or changea by the subséquent 
introduction of the common law, with its technlcal distinctions between légal 
and équitable titles." Citing Hanriek v. Barton, 16 Wall. 174, 21 h. Ed. 350. 

In the case just cited by Judge Moore (Hanriek v. Barton, 16 Wall. 
174, 21 L. Ed. 350), Judge Bradley uses this language: 

"This being the law of Texas when the deed was executed, It was suf- 
fieient in form and mode of exécution to pass a perfect title at that time 
from La Serda to the grantee, for it Is well settled that, if a title once be- 
comes vested, no subséquent change of laws as to forma or solemnities of 
conveyance wlll dlvest It" 

The défendants contend that Hardin in no event acquired more than 
Sterne could convey; that the contract made by Martinez was with 
Adolphe Sterne and Charles H. Taylor; that Sterne alone contracted 
with Hardin; that the contract was not made with them as partners, 
and that there is no évidence in the record that they sought to acquire 
this land as partnership property, though there is some évidence that 
they were partners as merchants; that, in the contract of conveyance, 
he, in the body of the instrument, speaks of Taylor as his companion, 
and, though the word "partner" is used after Sterne's signature, it 
inust hâve been used in the sensé of companion or co^owner; but, if 
he is to be understood as saying that they bought this claim as partner- 
ship property, this is only a self-serving act of Sterne, a déclaration 
in his own interest, and cannot be acceptée! as évidence of the fact. 
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In tHsv connection we observe: The language of the conveyance to 
Hardin, àndi Adolphe Sterne's signature thereto, set out in the fore- 
going part îôfthis opinion, bearing on the point hère presented, we hâve 
marked by itahcs. This instrument and the writings to virhich it re- 
fers Vipère presented to Vicente Aldrete, the commissioner, authorized 
"by the suprême government of the state to give possession to varions 
Mexicans, who by sale hâve lands conveyed to them by the same 
suprême government in the department of Texas" ; and he, in the in- 
strument in which he concèdes possession of the lands, recites that the 
order of the Most Excellent Sir Governôr, dated the 16th of March of 
the year 1831, by which was conceded to Martinez 11 leagues of land, 
was presented to him, the commissioner, to extend possession, by the 
attorney in fact, Citizen William Hardin. 

We do not deem it necessary to canvass the merits of thè respective 
translations of the Spanish writing which put the grantee of thèse lands 
into possession and completed the title thereto; nor do we canvass with 
critical nicety the relations of ithe pronoun which is made the subject 
of learned argument by the respective counsel in this case. It appears 
sufficiently clear to us, as it evidently did to the learned Circuit Court, 
that the attorney in fact was the party in fact who was put in posses- 
sion of the land in question by the public act of the commissioner, 
Vicente Aldrete. It was this commissioner's duty to inquire into and 
pass upon the authority of Hardin to represent Martinez as his attor- 
ney in fact. Beingion the spot where the transactions were had, 
and at the time when thcy ivere current, his opportunity and means for 
arriving at a correct décision in référence thereto was ample, and su- 
perior to any we' now hkve. 

The counsel for the dépendants admit that there is in the record some 
évidence that, Adolphe Sterne and Charles Taylor were partners as 
merchants. We may add there is some évidence that they were mer- 
chants after the fashion of those early times, dealing in gênerai mer- 
chandise of every description then and there in use, and dealing like- 
wise, in connection with their gênerai trade, in lands, which were, per- 
haps, then the largest élément of commerce in Texas. Most of the 
Mexicans then résident in Texas, and most of the American colonists, 
iiad lands in larger or smaller quantities, and had little else in which to 
deal, or with which to barter for other things they might need or want. 
If, in this connection, we may be permitted to refer to Gainer v. Cotton, 
supra, we learn therefrom that on July 26, 1836, Adolphe Sterne was a 
judge of the first instance for the jurisdiction of Nacogdoches, and that 
on the 12th of March, 1838, Charles Taylor was the chief justice of 
that county. We think it sufficiently appears from the évidence in this 
case that Sterne was the elder, probably much the elder, of thèse two, 
that Taylor was a brother-in-law of Sterne, and that Sterne was the 
active manager of their business in the years 1831, 1832, and 1833. 
There is nothing appearing on the face of the papers in this case, or in 
the proof, or in the known history.of the times, to négative the assump- 
tion or presumption that Sterne acted in this transaction with the knowl- 
edge and consent and authority of Taylor. In this connection it is 
to be remembered that the Spanish civil law, which was in force in 
Texas at the time, recognized verbal, as well as written, grants to land 



SUÉGHENOK T. RANGÉE. 461 

Manchaca v. Field, 62 Tex. 141. In Landry v. Martin et al., 15 La. 
10, the Suprême Court of Louisiana, after mature considération, 
decided that the Spanish government recognized verbal, as well as 
written, grants to land. 'Herndon v. Casiano, 7 Tex. 335. On this 
subject vve make the following excerpts from the opinion of Mr. Justice 
Brown, in the case of the Maxwell Land Grant Company v. Dawson, 
151 U. S. 586, 14 Sup. Ct. 458, 38 L. Ed. 279 : 

"The question whether an oral transfer of land was recognized as valià 
by the law of Mexico was net argued upon the hearing of this case, and may 
be open to some doubt. There appears to be a diverslty of opinion upon the 
jioint. Upon the one hand, the Suprême Court of Oalifornia, which state 
also inherited the civil law from Mexico, has uniformly held that a con- 
veyance of land resting solely upon paroi was void by that law [clting and 
commentlng on the Oalifornia cases]. 

"It will be observed in this connection, however, tUat the court [Oalifornia 
court] relies largely upon the extract from the Recopllacion, which appears 
to hâve embodied a System of laws applicable to ail the Spanish possessions 
in the Indies. The law referred to seems to hâve been a mère liscal régula- 
tion, designed for the purpose of securing to the government its alcabala or 
excise tax upon the transfer of land, rather than for the protection of the 
parties to such transfer; * * * From Schmidt's Civil Law of Spain 
and Mexico, published in New Orléans in 1851, * * * it would appear 
that no distinction was made between personal and real property. * * * 

"It is also said, in the tiseful and exhaustive work of Mr. Hall upon Mexi- 
can Law (page 489), that there was no statute of f rauds in Spain or Mexico, 
and that a verbal sale of real estate was valid. He also speaks of the public 
writing (escritura publica), stated by earlier authors to be essential to the 
sale of real estate, as being a mère fiscal law, created for the purpose of col- 
lecting the alcabala, or tax, on sales, and that the law did not déclare that 
sales made otherwise should be nul! and void." 

It might be that, if this contention of the défendants were sound and 
carried to its ultimate effect, it would touch the vitals of the original 
grant itself, the validity of which neither of the parties to this suit 
questions. In Gonzales v. Ross, 120 U. S. 626, 7 Sup. Ct. 716, 30 
L. Ed. 801, the Suprême Court uses this language: 

"The extension of title by the commissioner, In thèse Mexican grants, com- 
pleted the title without any patent or other act of the government, and not~ 
withstanding the imposition of conditions subséquent." 

The court then cites, with distinct approval, the case of Hancock 
V. McKinney, supra. 

Applying the language of the Suprême Court in Hunnicutt v. 
Peyton, 102 U. S. 360, 26 L. Ed. 113, to the case before us, we are 
unable to see why the proceedings herein done did not vest the 
légal title to the lands granted in William Hardin. The possession 
was delivered to him, and he was instituted therein. The interest 
of Martinez, whatever it v.'as, both légal and équitable, had been 
sold by him to Sterne and Taylor, and they had sold it to Hardin. 
The institution into possession rnust, therefore, hâve inured to the 
benefit of Hardin. It is a mistake to allège, as the défendants now 
do, that the final extension of title was to Martinez. It may be 
that Hardin would hâve held the land for the use of Martinez, had 
he been only the attorney of Martinez, but he was more. He was 
a grantee of ail the Martinez right. 
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Although the judgment oî thp Circuit Court was in favor of the 
défendants, they hâve suedoùt a cross writ of error, and complain 
of Certain adverse rulings sustàîning objections to the introduction 
of the évidence of certain withëisses called on their behalf in sup- 
port pf their pleas of the statute of limitations, which rulings the 
défendants, in anticipation of a possible new trial, désire to now 
hâve considered and corrected in this court. As the rulings in 
question, if erroneous, hâve wrought no hurt to the défendants, the 
occasidn'has not arisçn for Us to pass upon them. 

The judgment of thè circuit court is reversed, and the case is re- 
manded with directions to award a new trial. 



FBOHTELEB et al. v. PALM BEOS. & CO, 

(Circuit Court Of Appeals, Slxth Circuit November 23, 1904.) 

NO. 1,278. 

1. Equitt Jubisdiction— Sttit fob Accotjntinq — Ikadkqtjact or Légal 

Eemedt, ' , . 

A bin for an accounting under a contract between two large mercantile 
houses, whlch requlred eaeh to renfler to the other annually a statement 
of its entire business (or the preceding year, and to pay to the other a 
pereentage of its gross profits, states a case of équitable cognizance, on 
the ground that the remedy In equity, through a statement of the ac- 
eounts by a master, is more complète and adéquate than that at law by 
an action of aceount. ; ■ 

2. Equity Pleadinq — Bill foe Accounting — Pbayeb. 

It Is not a ground of demurrer to a blll for an accountlng that no 
spécifie relief beyond the accountlng is prayed for, where the bill states 
a case of eomplleated accounts, such as to give the court Jurisdiction, and 
contains a prayer for gênerai relief, imder which a money decree will be 
entered If complainant shall be entitled thereto. 

3. COEPOEATIONS — PoWEKS — FOKMINa PAETNEBSHIP. 

In the absence of express statutory authority, a corporation bas no 
power to enter in to a partnershlp. 

4. PAETNEBSHIP — EVIDENCE TO ÉSTABLISH— SHAEING IN PEOFITS. 

As between the parties to a contract, whether or not It créâtes a part- 
nership is governed by their actual agreement and intention ; and the 
fact that there is a participation in profits Is, at most, only évidence of 
an Intention to form a partnership, which may be overcome by other 
facts or circtimstances shôvVing a différent Intention. 

5. Same— CoNteact Consteued. 

A contract between a flrm and. a corporation engaged In the same Une 
of businessiln différent places prôvided that each should hâve the privilège 
of buying from.the other at cost price such goods as it might sélect from 
the stock of such other, and aiso that each should pay to the other at 
the end of each year "à sum of money equal to" a designated pereentage 
of its gross profits, deflned tn the contract to meaii the proceeds of its 
gross sales, deducting therefrorn only the first cost, import duties, and 
carriagc. Ueld, that such contract did not provide for a sharlng of profits, 
as profits, such as to ràlse à presuniption of a partnership, and that, in 
vlew of its other provisions tneotasistent tlierewith, It could not be con- 
str«ed to Creâte a partnership as botween tbe parties, and was not, there- 
fore, ultja. vires as to tbe corporation. 

f 4. See Partnership, vol. 38, Cent. Dig. §§ 3, 1.5, 30, 73. 
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6. CONTBACTS — I/KeAtTTT— AOSEEMENT IN EeSTRAINT OF TKADE. 

A contract between two mereantile houbes engagea in the same Une of 
business, by whlch each acquires an Interest In the gross profits made by 
the other, is not on Its face illégal, as tending to create a monopoly, and 
void as agalust public policy. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Thla Is a blll flled to obtain an accounting under a contract between the 
complainants, compïlslng a flrm engaged In business in the city of New Tork 
under the name and style of Palm, Fechteler & Ce, and the défendant, a cor- 
poration organized under the law of Ohio, and doing business In Cincinnati 
under the corporate name of Palm Bros. & Co. Thls contract bears date of 
F'ebruary 17, 1899, but took effect from and after January 1, 1899, and was for 
a term of 12 years. The important features are as follows : 

"Now, therefore: Thls agreement made between the flrm of Palm, Fech- 
teler & Co., of New York, N. Y., Oasper Fechteler, Frank Fechteler, P. Emilie 
Moller and Pauline Moller, copartners of sald flrm, parties of the first part, 
and the Palm Brothers & Company, of Cincinnati, Ohio, a corporation organ- 
ized under the laws of the State of Ohio, party of the second part, wltnesseth 
as follows : 

"First. Sald parties of the first part, for and in considération of the agree- 
ments and covenanta hereinafter mentloned to be performed by sald party of 
the second part, and with a view of increasing the business and gains of the 
parties of the first part, agrées and covenants with the sald party of the 
second part to sell, furnlsh and supply to sald party of the second part at 
the actual cost price, during the continuance of thls contract, ail such transfer 
and silk ornaments, spécial designs and decalcomania goods, as sald party of 
the second part may choose to select and order ; and sald parties of the first 
part further agrée and covenant with sald party of the second part to pay 
sald party of the second part, at the end of December of each year, to wit, 
on the 31st day of December of each and every year, during the continuance 
of thls agreement, a sUm of money equal to thlrty-slx per cent, of the total 
and entlre gross profits made and realized during the whole year next preced- 
ing said day by said parties of the first part out of its entlre business as 
manufacturers, importers and dealers in transfer and silk ornaments, spécial 
designs, decalcomania goods and painters' supplies, including a sum of money 
equal to thlrty-slx per cent, of the whole and entire gross profits made by its 
branch house in Chicago, Illinois, as well as any other branch bouses that may 
now or hereafter be established ; the first payment under thls agreement to 
be made on the Slst day of December, 1899. 

"And said parties of the first part covenant and agrée to employ a capital 
of not less than ong hundred thousand dollars in carrying on and prosecutlon 
of said business during the continuance of thls agreement. 

"Second. Said party of the second part, for and in considération of the cov- 
enants and agreements herein agreed to be performed by said parties of the 
first part, and with a view of increasing the business and gains of the party 
of the second part, agrées and covenants with said parties of the first part to 
sell, furnish and supply to said parties of the first part, at the actual cost 
price during the continuance of thls agreement, ail such transfer and silk 
ornaments, spécial designs and decalcomania goods, as said parties of the first 
part may choose to order and select; and said party of the second part 
further agrées and covenants with said parties of the first part to pay said 
parties of the first part, at the end of each and every year, to wit, on the Slst 
day of Déceniber of each and every year during the continuance of thls agree- 
ment, a sum equal to slxty-four per cent, of the total and entire gross profits 
made and realized during the whole year next preceding said day by said 
party of the second part out of its entire business transactions in the business 
defined and specified in its articles of incorporation, including the profits made 
by its branch houses, which may now or hereafter be established; the first 
payment Under thls iagreement to be made on the Slst day of December, A. D. 
1899." ■ 
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The complainants' bill, ampng other things, charged that the défendant had 
endeavored to, escape llabllity under Its contract by carrylng on a large busi- 
ness througji, ttie, listrumentallty of a corporation known as the Palm Letter 
Company; \tliat this was ,a subsidiary corporation, owned, offlcered, and man- 
aged by the corporators of the défendant; that large sales of goods, really 
made by défendant to its own actual customers at a small trado discount, had 
been charged as sales to this Palm Letter Company at a yery large trade dis- 
count; that this Palm Letter Company was in substance a mère hranch or 
agency of the Palm Bros. & Co., and used only as a means of hidlng gross 
profit on sales made by défendant in order to escape liability for a deflnite 
proijortion of such profits to the complainants. It is charged that défendant 
denïed Jlabillty to account for thç gross salçs made by this subsidiary Com- 
pany j^-S sales made by Itsejf, and, when complainants refused to assent to 
their, contention, openly rçpudiated the contract, and refused to further abide 

byit.::, :,:,,■. 

To this bill the defendjapt corporation interppsed a demurrer upon several 
distinct grounds. , This w^s sijstained. Thereupon an amended bill was flled, 
and thé >{iame demurrer againinterposed. This was again sustained, and the 
bill dismisséd. 

Chartes B. Wilby, for ^ppellants. 
Edward Colston, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges., 

LURTON, Circuit Judge,af ter making the foregoing statement 
of thé casé, delivered thè ppiiiion of the court. 

1. The.first ground of demurrer goes to an alleged failure of the 
complainants to aver performance or excuse for nonperformance of 
certain acts which they, urtder the contract, were required to do and 
perform befofe they can cotnpel an accounting by défendant. One 
of thèse groùnds was that each party should deliver to the other, 
on or before the close of each year, a full and itemized statement or 
invoice of stock on hand, of assets and liabilities, and a balance 
sheet of ail its business transactions during the year. Another pro- 
vision required the complainants to employ a capital of not less 
than $100,000 in the carrying on of their business. But without 
determining the character of thèse covenants, it is only necessary 
to say that the amendëd bill cured the defects complained of by 
the avermeht that "ail the provisions of said contract by complain- 
ants to be performed during the year 1899 had by them been per- 
formed, and performance thereof accepted by défendant." As the 
bill was filed in 1900, and only sought an accounting for the busi- 
ness of 189*9, this ayerment must be regarded as a sufficient aver- 
ment of performance upon the part of the complainant. 

2. It is also assigned as ground for demurrer that the bill does 
not State a case cognizable in equity. It is true that an accounting 
is not sought upon the techhical ground of accident, fraud, mistake, 
or discovery. But if the remedy at law in an action for an accounting 
is not so complète and adéquate as in equity, that alone is ground 
for équitable jurisdiction. Where it is évident that, under the machin- 
ery of a court of law, gfrèat diffîculties would attend the statement 
of an account, courts of equity hâve a jurisdiction concurrent with 
courts of law. This case involves contract and mutual accounting, 
and the entire transactions of two large mercantile establishments 
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must be examined, and accounts compared. The production of 
books of account will be absolutely essential to the correct ascer- 
tainment of the basis upon which the amount due from one to the 
other shall be ascertained, and this renders essential the functions 
of a master. It is clearly a case where the remedy in equity is 
more full and adéquate. Story, Eq. Juris. §§ 67, 452, 457; Gunn v. 
Brinkley Carworks, 66 Fed. 382, 13 C. C. A. 529 ; Kirby v. R. Co., 
120 U. S. 130, 134, 7 Sup. Ct. 430, 30 L. Ed. 569. 

3. It has also been assigned as ground for demurrer that the bil! 
prays only for an accounting. But this, as we hâve seen, is, in 
complex cases, a distinct ground of équitable jurisdiction. There 
is added a prayer "for ail other relief to which your orators will be 
entitled in equity and good conscience." It is not essential to good 
pleading that there shall be a prayer for any particular relief. 
Under a prayer for gênerai relief, any relief appropriate to equity 
and proper under the facts may be prayed at the bar. Story, Eq. 
PL § 41. Lord Northington, in Manaton v. Molesworth, 1 Eden, 
■26, said that it was quite a common saying that "the prayer for 
gênerai relief was the best prayer after the Lord's Prayer." Hav- 
ing taken jurisdiction upon the ground that there are complicated 
accounts to be stated, the court will not turn the party out in whose 
favor the account shall go, but will pronounce a money decree under 
this prayer for gênerai relief. Waite v. O'Neil, 76 Fed. 408, 22 C. 
C. A. 248, 34 L. R. A. 550; Peck v. Ayers & Lord Tie Co., 116 Fed. 
273, 53 C. C. A. 551. 

4. The real controversy, and the ground upon which the court 
below mainly based its action, was that the contract sued upon was 
an agreement for a partnership between the complainants, who will 
hereafter be designated as the New York firm, and the défendant, 
a corporation of Ohio, and that the corporation had no power to en- 
ter into a partnership. Corporations, unless expressly authorized, 
hâve no power to enter into partnership either with each other or 
with individuals. The agency of each partner for the partnership 
is inconsistent with the management of the corporation by its stock- 
holders through directors and officers chosen only by themselves. 
Mallory v. Oilworks, 86 Tenn. 598, 8 S. W. 396 ; 1 Morawetz on 
Corporations, § 421 ; Brice, Ultra Vires (3d Ed.) pp. 205 to 512, 
inc. ; People v. North River Refining Co., 121 N. Y. 582, 24 N. E. 
834, 9 L. R. A. 33, 18 Am. St. Rep. 843 : Ex parte Liquidation of 
N. B. Life Association, L. R. 8 Ch. Div. 704 ; Geurinck v. Alcott, 66 
Ohio St. 104, 63 N. E. 714. The law in Ohio under which the de- 
fendant was organized neither expressly nor by implication confers 
the power to enter into such a partnership agreement as will subject 
the corporation to the incidental control which every partner has, 
as the agent of the partnership, over the afïairs of the firm. 

5. But does the contract in suit actually create the relation of 
partners between the complainants and the défendant corporation, 
assumin^ the corporation to hâve the power to enter into such rela- 
tion? The question hère presented is not whether the nature of the 
agreement is such that liability as a partner might exist as to 

i33F.— 30 
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third persons, but whethef this contract provides for ah actual patt- 
nership. 

The défendant has repudiated the contract, and défends, when 
sued, upon the grôund that it had no power to enter into a partner- 
ship agreement. To rnake good this défense, it must show that the 
contract is one for a partnership — an actual partnership — and it 
will not do to say that, although no actual partnership was intended 
or existed, it is enough to show that third persons might hold both 
compl'ainants and défendants liable as partners, although in fact no 
such relation existed. Liability as a partner to third persons misled 
by appearances may sometimes arise, though no actual partnership 
exists. But this rests Upon the doctrine of estoppel. Partnership 
is a fact— a fact sometimes madé out, like other facts, from circum- 
stances, as well as by direct évidence. Evidence may raise a pre- 
surhptîon of a partnership so strong as to be conclusive when third 
persons are invôlved. And this is the case when one has held him- 
self out as à partner to one ignorant of the actual fact. But this 
case présents no such question, as the rights of third persons are 
not invôlved. Indeed, it would bè difficult to imagine a case of lia- 
bility to third persons upon the ground of holding oUt, when the 
supposititibus partnership was with a corporation incapable, as mat- 
ter of laiiv, of eiitering into such a relation. If the contract sued 
upon is hot one which deprives the stockholders of the corporation 
of their power and duty to manage the corporate affairs, or subjects 
the corporation to the domination incident to the affairs of a co- 
partnership, it is not ultra vires. It devolves, therefore. upon the 
défendant tô establish that the contract into which it has entered 
is, in substance and legâl effect, one of partnership. 

It is nôt very prudent to define a partnership. Many définitions 
hâve been attempted, ând Sir George Jessell, Master of the Rolls, in 
Pooleyv.^ Driver, L. R, 5 Ch. Div.' 459, 471, referred to the fact that 
no less than fifteen such définitions by différent learned lawyers, 
no two of which he sayS agrée, are given in the third édition of 
Lindley on Partnership, pp. 2, 3. Concerning thèse he says, "And 
IsuppoSe anybody, by reading the fifteen^ may get a gênerai notion 
of what a partnership means." 

The Suprerrie. Court, in Meehan v. Valentine, 145 U. S. 611, 618, 
12 vSup. Ct-972, 973, S6 L. Ed. 835, has, through Mr. Justice Gray. 
defined a partnership. The very learned justice in that case said : 

"Tlie, requlsites of a partnership are that the, parties must haVe joined 
together to cari-y on a trade or advénture for thelr eommon benefit, each con- 
tributing ppoperty or services, and having a community of interest in the 
profits." 

Ail wôUld possibly not agrée that the contribution by each of 
"property or service" is essential. 

Sir George 'Jessell, in pooley v. Driver, cited above, states that 
under English law ' you can hâve a partner, a dormant partner, 
"whp pùts nothing in^néither capital nor skill, nor anything else." 

Undbubtédly, there must be an association of two or more per- 
sons for the purpose of carrying on a trade or business or advénture 
together and dividing the profits. The présence or absence of cer- 
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tain other incidents of a partnershîp by spécial arrangement be- 
tween the parties would not seem to be of the essence of the matter. 
Fleming _v. Lay, 109 Fed. 952, 955, 48 C. C. A. 748. 

There is found in some of the earlier cases a disposition to regard 
évidence of a participation in profits as affording so cogent a pre- 
sumption of a partnership as to make one liable to third persons, 
though ignorant of the fact, in défiance of the positive agreement of 
the parties that they should not be partners. Grâce v. Smith, 2 W. 
Black. 998; Waugh v. Carver, 2 H. Bl. 235 ; Berthold v. Goldsmith, 
24 How. 536, 542, 16 L. Ed. 762 ; Wood v. Vallette, 7 Ohio St. 172. 

This rule — that by opération of law one was liable as a partner 
to third persons, irrespective of the actual agreement between the 
parties, or of any misleading, seems to hâve been rested upon the 
theory that one who shares in the profits must aiso share in the 
losses and stand liable for the debts, The reason given in Waugh 
V. Carver, 2 H. Bl. 235, for this, is that in taking part of the profits 
he takes a part of the fund which the creditor relies upon for pay- 
ment. This reasoning has been repeated in many cases following 
Waugh v. Carver. But as Judge Story observes, this reasoning is 
utterly fallacious, inasmuch as profits do not exist until creditors 
are paid or provided for, as w^ell as because creditors rely upon the 
entire assets, and not the net profits. Story, Part. 36, and note 3. 

If the presumption arising from évidence of a participation in 
profits had been as rigid as some of the judges hâve supposed, it 
was possible from that circumstance alone to fasten liability in 
the face of other évidence showing that in actual fact no partnership 
existed. But as this doctrine was based only upon a presumption 
of the fact of partnership from évidence of a participation in profits, 
it has never been regarded as an irrebuttable presumption, and its 
cogency as évidence of a partnership has been much relaxed by 
subséquent cases in which a wider view of the subject has been 
taken. The most that can be said of it, as the law is now under- 
stood, is that a participation in profits is strong évidence of a part- 
nership, and enough, unless explained by other circumstances show- 
ing a différent relation. Cox v. Hickman, 8 H. L. Cases, 268, 304, 
306, 312, 313 ; March & Co. v. Court of Wards, L. R. 4 P. C. 419, 
435 ; In re Eng. & Irish Soc, 1 Hem. & Mil. 85 ; Ross v. Perkins, 
L. R. 20 Eq. 331, 335 ; Pooley v. Driver, L. R. 5 Ch. Div. 458, 476, 
479. 

While the référence to agency as a test of partnership has not 
been accepted with much favor by the courts of either England or 
Lhe United States, inasmuch as an agency is a conséquence, and 
not a cause, of partnership, made so prominent in Cox v. Hickman, 
the case has otherwise met with gênerai approval as a more reason- 
able statement of the inferences deducible from évidence of a par- 
ticipation in profits. Davis v. Patrick, 122 U. S. 138, 151, 7 Sup. 
Ct. 1102, 30 t. Ed. 1090; Story on Partnership, §§ 38, 49, notes; 
Meehan v. Valentine, 145 U. S. 611, 620. 623, 12 Sup. Ct. 972, 36 L. 
Ed. 835; Harvey v. Childs, 28 Ohio Si. 319, 22 Am. Rep. 087. 

Tf participation in profits is only évidence of a partnership, and 
subject to be explained even as to third persons, it must follow 
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that the intent ând agre^nieht of the parties theraselves 'sliould gfôv- 
ern in ail cases, stiicr titât 'the samè rule should apply in favor of 
third persons, unless there has been conduct calculated to deceiVe, 
which applies betwçen the parties themselves. This wais the view 
taken by Judge Story: before Cox v. Hicknian and Meehan v. Val- 
entine, as shown in hig forty-ninth section of his work on Part- 
nership, where he says':' 

"In short, the true rule, e^ sequo et bono, would seei» to be that the agree- 
ment and iàtention of the parties themselves should gôyern ail the cases. If 
they intehded a partnershîp in the capital stock or in the profits, or in both, 
then that the same rule should apply in favor of third persons, even if tlie 
agreement were unknovpn to them. And on the other haud, if no such part- 
nershlp were Intended between the parties, then that there should be none as 
to third persons, unlegs where the parties had held themselves out as partners 
to the pitbllej or their condiict Operated as a f raiid or deceit upon third persons. 
It is upoii thls foundati'ôn that the décisions rest which afflrm the truth and 
correctnesfc ^(, the dlstihètioa alreâdy considered as a qualification of the 
more gênerai doctrine contended for." 

Nor is thère anything' in conflict with this conclusion in the sum- 
mary ofthe law in Meehan v. Valentine, 145 U. S: 611, 623, 12 Sup. 
Ct. 972, 975; 36 L. Ed. 83è, where, speàking by Justice Gray, it is 
said: ':' ■ 

"In the présent State oi thp îaw upon thîs subject, it may perhaps be doubtod 
whéther any more précise général rule can be laid down than, as indicated at 
the beglmaifag of this opinioh, that those persons are partners who contribute 
elther propèrty or money . to carry on a joint business for their common 
beneflt,- aij^ who own and share the profits thereof In certain proportions. If 
they do tlils, , the incidents or conséquences follow that the aets of one in 
conduetlng the pdrtnership business are the aets of ail; that each is agent 
for thé flrm and for the other i)artners; that each receives part of the profits 
as profits, and takes part of the fund to which the creditors of the partner- 
shlphave a rjght to look for the payment of their debts; that al! are liable 
as partners upon coq tracts made by any of them with third persons within 
the scope of the partnership business; and that even an express stipulation 
betvceen them that one shalî not be se lîable, though good between themselves, 
is ineffeetuai as against third persons. And participating in profits is pre- 
sumptive, but not conclusive; évidence of partnership." 

The intent to be partners is made out when we find a business 
carried on for the joint benefit of twp or more persons, with an 
agreement for a mutual participation in profits, as profits. The 
fact that one of the incidents of a partnership — mutual liability for 
debts — has been eliminated by agreement does not change the es- 
sential nature of the relation, which is nevertheless that of a part- 
nership. Fleming v. Lay, 109 Fed. 952, 955, 956, 48 C. C. A. 748. 
Such a stipulation, though good between the parties, will not be 
valid as against third persons. This view reconciles the incon- 
sistency of holding that a partnership exists in défiance of the agree- 
ment and intention of the parties, as exhibited in some of the cases 
which seem to sanction the notion that there may be a partnership 
as to third persons, though there had been no conduct to create 
an estoppel, and none between the parties themselves. 

But in every phase of the question as to the cogency of évidence 
of a participation in profits it has been understood that the person 
sought to be charged as a partner must hâve an interest in profits. 
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as profits. Thus it is said by Judge Story in section 4.9 of his work 
upon Partnership, adopting the view of Collier upon Partnerships, 
"that in order to constitute a communion of profits between the 
parties, which shall make them partners, the interest in the profits 
must be mutual; that is, each person must hâve a spécifie interest 
in the profits as a principal trader." Meehan v. Valentine, 145 U. 
S. 611, 619, 623, 12 Sup. Gt. 972, 36 L. Ed. 835. Hence it always 
has been the rule that if you could show that the participation in 
profits was not a sharing in profits as a principal^n profits as 
profits of a joint business— but under an agreement by which a sum 
was to be received which should be equal to a definite proportion 
of the profits as a compensation for services or rent, or money ad- 
vanced as a loan, there will be no liability as a partner. Such an 
arrangement would contradict the notion of a partnership, for there 
would be no participation in profits as a principal, no receipt of 
profits as profits. Upon the contrary, the relation of creditor would 
be made out; the amount of the debt bèing a sum of money esti- 
mated by a certain proportion of the profits, as a mère measure or 
yardsticic. "The way in which the profits are to be participated in 
is the essence of the whole raatter." Cotton,, L. J., in Ex parte Ten- 
nant, 6 Ch. Div. 303, 316. This définition of sharing in profits as 
évidence of a partnership is supported by ail the cases, and we need 
cite but a few of the more récent and controlling : Berthold v. Gold- 
smith, 24 How. 536, 542, 543, 16 L. Ed. 762; Meehan v. Valentine, 
145 U. S. 611, 619, 12 Sup. Ct. 972, 36 L. Ed. 835 ; Story, Part. §§ 
33, 34; Burnett v. Snyder, 81 N. Y. 550, 37 Am. Rep. 527. 

Applying thèse principles, the case at bar is of easy solution. 
The contract in suit does not in terms provide for a partnership, 
nor contemplate any of the incidents of a partnership, unless the 
provision in référence to the participation of each in the profits of 
the business of the other establishes the relation and liability of 
partners. But it is very clear that the provision for a participation 
in profits does not contemplate any sharing in profits as a principal 
or division of profits, as profits. "Profit" implies, without more, 
the gain resulting from the employment of capital — the excess of 
recèipts over expenditure. Black's Law Dictionary, citing Con- 
noUy V. Davidson, 15 Minn. 519, 530 (Gil. 428), 2 Am. Rep. 154: 
Story on Part. § 36, note 3. 

The old cases drew a distinction between net profits and gross 
profits. In discussing the kind of participation in profits which 
operated to create the relation of partners, it is said that: 

"The true meaning of the language, an 'Interest în profits, as profits,' seems 
to be that the party Is to partlolpate, Indlrectly at least, In the losses, as well 
as in the profits, or, in other words, that he is to share in the net profits, and 
not in the gross profits. If he Is to share in the net profits, which supposes 
him to bave a participation of profit and loss, that will constitute him a part- 
ner ; if in the gross profits, then it will be otherwlse." Story on Part. |§ 34, 
42, and cases clted. 

Under the contract in suit, the sharing was to be not in the net 
gains or profits made by the one party in the business carried on by 
the other, but in the gross profits. That net profits were not meafit, 
they make plain by a définition found in the fifth paragraph, where 
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it is'Stated, in substance, that "gross profit" means the aggregatc 
salés made, whether collécted or not, after deducting the cost, im- 
port duties, and carriage, and that "no other charges, expansés or 
losses of whatever kind or nature shall be deducted from said gross 
profits." Thus the participation was in the gross amount of sales 
after the déductions above mentioned were made. The losses in 
bad debts and the cost of business might consume the margin be- 
twe en the cost and sale price, and yet the complainants would be 
entitled to receive a certain per cent, of the gross profit, though the 
business had made no actual gains, or had even made a loss. There 
was, then, no sharing in losses, and, under the old cases, no par- 
ticipation in profits, as profits, such as would, without more, raise 
a presumption of partnership. 

But the absence of any intent or purpose to form a partnership is 
made plain by a wider view of the case : 

(a) The covenant of the complainants, composing the New York 
firm, is that they will "sell, furnish and supply" to the Cincinnati 
corporation "ail such transfer and; silk ornaments, spécial designs 
and decalcomania goods" as may be ordered, etc. 

(b) The covenant of the second party, the Cincinnati compàny, 
inferably engaged in the same limited and spécial sort of business, 
is that it will also "sell, furnish and supply the New York firm ail 
such transfer and silk ornaments, spécial designs and decalcomania 
goods" as said parties mày choose and order. 

(c) Each agrées that the goods so furnished the other shall be 
at actual cost price. 

(d) Butas a further considération for this mutual right of pick- 
ing and choosing from the stock and designs of the other, the con- 
tracting parties agrée that, in addition to paying the actual first cost 
of goods, bought by one from the other, each shall pay "a sum of 
money" to the other at the end o£ each year which shall be "equal" 
to an agreed per cent, "of the total and entire gross profits made 
and realized out of its entire business as a manufacturer, importer 
and dealer in transfer and silk ornaments, spécial designs, decalco- 
mania goods and painters' supplies," ihcluding the business of 
branch houses, etc. The "sum of money" to be paid by the New 
York firm is to be equal to 36 per cent, of its gross sales, while the 
"sum of money" received from the Cincinnati company is to equal 
64 per cent, of the gross sales of the latter. This difïerence was 
doubtless based upon the estimated greater value of the business 
of the New York firm. 

Thus, though there is to be a sharing in gross profits, it is not to 
be a participation in profits, as profits, or as a principal in trade. 
Upon the contrary, the plain purpose is that each, in considération 
of the privilège bf picking and choosing the goods or designs made 
or imported by the other, agrées to pay the actual cost of such 
goods so selected and furnished, and also "to pay" the other at the 
end of each year "a sum of mopey equal to" a definite per cent, of 
the entire gross sales of the party making the payment, less only 
the actual cost and carriage of such goods. It is an agreement to 
pay, not to divide as principals would do, but to pay a sum of money 
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"equal to" (that is, measured or estimated by) a certain proportion 
of the gross profits. It is évident from thèse considérations that 
the character in which the one party would reçoive a proportion of 
the gross profit realized from the business of the other would be 
ihat of a créditer, rather than that of a principal trader. 

Unsupported as the claim of a partnership is by any provisions 
giving either party the slightest control of the business of the other, 
or any indication that the plan is a mère scheme or device to carry 
on trade as partners without subjecting themselves to the incidents 
and liabilities of such an arrangement, we can but reach the con- 
clusion that the learned judge below erred in the view he took of 
the contract. 

6. Another ground of demurrer is that the cotitract is in restraint 
of trade and void as against public policy. It is difficult to see upon 
the face of the contract in suit any purpose to illegally restrain 
trade or commerce, bring about a monopoly, or enhance priées il- 
legally, either under the Ohio statute (93 Ohio Laws, 143) or at 
the common law. It has never yet been supposed that, if one mer- 
cantile house or manufacturing concern obtained an interest in the 
other, such a contract, irrespective of ail actual or probable efïect 
upon the public, would be a contract void as tending to monopoly. 
It may be that thèse two establishments were the sole makers or 
dealers in the goods they dealt in, and that an enhancement of priées 
would therefore follow, to the public détriment. But we can know 
nothing about the importance of the dealing between thèse con- 
cerns, except that which appears upon the face of the bill and its 
exhibit — the contract sued upon. ISFo such evils as suggested are 
borne out in any degree by that which is before us upon this ground 
of demurrer. 

Decree dismissing the bill reversed, with directions to remand 
for an answer. 
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(Circuit Court of Appeals, Sixtii Circuit. Noveuiber 30, 1904.) 
No. 1,316. 

1. Removal or Causes — Motion to Remakd— IJailube to Answer Pétition 

Alleging Featjdui.ent Joinder. 

Where a pétition for removal flied by one of two défendants stiows tbat 
its codefendaut has not been served with suminons, and aflSrmatively al- 
lèges that he in no manner eontributed to the injury sued for, and that it 
is not the plaintiff's inteption to prosecute the action against him In good 
faith, but that he was fraudulently jolned as a défendant for the sole 
purpose of defeating the jurisdiction of the fédéral court, if no issue 
is joined upon such allégations they are to be taken as true; and a 
motion to remand, which raises only the légal question of the sufficiency 
of the pétition, should be overruled, where the pétition is otherwise suffi- 
clent. 

2. Eailkoads— Injurt of Peeson Ckossino between Oaes on Side Tback— 

CONTRIBUTOftY NEGLIGENCE. 

A section hand was eaught and crushed between two cars on a slde 
traclï at a station, which wère tncved together by an engine aa hc was 
attempting to pass through between them, whei'e they were standing 
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. ahout a foot and a half apart. A freight train . was dfie,, and was In 
faet at the station, and the englnè was erigaged in switcïïlng on the sida 
tràck, but the deceased went between the èàrs without looklng or listen- 
Ing to ascèrtain its whereabouts. Helil, that he was gullty of contribu- 
tovy négligence, which, as roatter of law, precluded a recovery for liia 
death, whatever the capacity in which he was crossing — whether as a 
private individual, or an employé exerclsing a privilège as sunh — and 
without regard to whether or not the railroad company was négligent in 
moving the cars without warning. 

In Error to the Circuit. Court of the United States for the Eastern 
District of Kentucky. 
For opinion below, see 126 Feà. 194. 

Rawlings & Voris, E. V. Puryear, and Robt. Harding, for plain- 
tiff in error. : 

John Galvin and Maurice L. Galvin (Edward Colston, of coun- 
sel), for défendant in error. 

Before HURTON, SEVERENS, and RICHARDS. Circuit 
Judg'es. 

RICHARDS, Circuit Judge. This was a suit to recover dam- 
ages for the wrôngful death of the plaintiff's intestate, alleged to 
hâve been caùsèd by the joint négligence of the Cincinnati, New 
Orléans & Texàè' Pacific Rail^vay Company and George Coffman, 
one of its engineers, in operating a train of cars. Suit was brought 
in the circuit court of Jessamine çounty, Ky. ; it being alleged that 
the plaintifif and the défendant Cofftnan were citizens and résidents 
of thât stàte. 

The négligence complainéd of is thus averred : 

"Plaintiff avers that the défendant George Coffman is, and was on the SOth 
day of July, 1901, a citizen and résident of the state of Kentucky, and in the 
employment of the défendant Cincinnati, New Orléans & Texas Pacific Rail- 
way Company, as its engineer, and was on the said date engaged in operating 
and managing one of the defendant's trains of cars In the town of High 
Bridge, Jessamine county, Kentucky, for said Cincinnati, New Orléans & 
Texas Pacific Rallway Company. Plaintiff avers that on the said date the 
défendant Cincinnati, New Orléans & Texas Pacifie Railway Company was 
the owner of a section house at Hlgh Bridge, in said county, and leased or 
fumlshed to its section boss to use and occupy same, and to furnish food and 
lodglng therein to employés of said défendant company, and sufCered and 
permltted and llcensed said employés boarding therein to go to and from said 
house aeross Its ralltoad in front of said house, and upon said date hls in- 
testate, John Dishon, deceased, was in the employment of said défendant com- 
pany as a section hand and a boarder at said section house; and plaintiff 
avers that on said SOth day of July, 1901, after worklng hours, and when said 
Dishon was comlng from' said house, and crossing said railroad in front of 
said [house], the défendant Cincinnati, New Orléans & Texas Pacific Railway 
Company and the défendant George Coffman, by thelr gross négligence and 
carelessness In operating and managing Its train of cars, backed the same over 
and upon and agalnst the plaintiff's intestate, thereby knocking him down and 
fatally înjuring hlm, from which injuries inflicted by the joint gross négli- 
gence of said défendants said Dishon dled shortly thereafter, and, by reason 
of the killing of said Dishon as aforesaid by said défendants, said Dishon and 
hls estate had ^een damaged In tlje sum of thirty thousand dollars ($30,000), 
and plaintiff Is entltled to recover said sum aforesaid In damages." 

The pétition was filed on November 14, 1901, and summons is- 
sued. The return on the summons issued to Jessamine county. 
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tnade December 12, 1901, shows that the railway Company was 
served November 29, 1901, and George Cofïman was net found. 
The return on the summons issued to Kenton county, made No- 
vember 27, 1901, shows that George Coffman was not found. No 
other returns appear in the record. On March 3, 1902, Coffman not 
yet having been served, and the day having been reached when 
the railway Company was required to make défense, it filed a péti- 
tion, with bond, for the removal of the case to the United States 
Circuit Court. This pétition, after stating the amount sued for, 
which exceeded the jurisdictional sum, and that the railway Com- 
pany was a citizen of Ohio, and the plaintifï a citizen of Kentucky, 
alleged: 

"Your petltioner further says that in tbis suit plaintiffi has fraudulently, 
wrongfully, improperly, and illegally jolned as codefendant one George Coff 
man, wlio is alleged by plaintiff in his pétition to be a citizen and résident ot 
the State of Kentucky ; and your petltioner says that George Coffman was 
fraudulently, wrongfully, improperly, and illegally joined as a codefendant in 
thls suit because of the alleged fact, if it is a faet, that said George Coffman 
is a citizen and résident of the state of Kentucky, for the sole purpose of de- 
featlng the jurlsdiction of the United States court. Tour petltioner says that 
it dénies that the said George Coffman is a citizen and résident of the state of 
Kentucky, and says that George Coffman has never been served with summons 
hereiu, and that it is not the purpose or intent of the plaintiff to prosecute 
the action in good faith against the said George Coffman, but that the said 
George Coffman was made a party défendant hereln for the sole purpose and 
reason of attempting to defeat the removal of this cause to the Circuit Court 
of the United States, and to defeat the jurisdiction of the said Circuit Court 
of the United States ; and your petltioner further says that the said George 
Coffman did not in any manner or degree contribute to the death or injury of 
said plaintiff's décèdent through his own négligence, or through any joint 
négligence with tins petltioner. Your petltioner further says that it is the 
only défendant in court in this action, and that said plaintiff at the time of 
flllng his said pétition well knew that the said George Coffman was not gullty 
with the petltioner of any joint négligence, and that said George Coffman is 
a sham défendant, and is so made a défendant for the sole and only purpose 
of fraudulently, improperly, and illegally defeating the removal of this case 
to the United States court, and defeating the jurisdiction of the United States 
court in this cause as aforesald." 

This pétition was verified by the affidavit of the gênerai man- 
ager of the railway company. No answer to it was filed, nor in any 
other way was issue joined upon its averments. The case being 
removed to the United States court, there was a motion to remancï, 
which was overruled. The case came on for trial. Cofïman had 
not been served with summons, and no évidence whatever was in- 
troduced Connecting him in any manner with the transaction com- 
plained of. After the testimony was ail in, a motion to direct a ver- 
dict for the défendant was sustained, and the case cornes hère on 
two assignments of error — first, in overruling the motion to re- 
mand ; and, second, in giving the peremptory instructions. 

1. While there is the broad averment that both the railway Com- 
pany and its engineer, Cofifman, were guilty of "joint gross nég- 
ligence," the only act charged to support this was the négligent 
backing of the train of cars against plaintiff's intestate while he 
was crossing the track under suiïerance or license from the rail- 
way company. The orîly act complained of, therefore, was that 
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of the enginçer, ^nd, because of ît, négligence was imputed to the 
railway company., r We are not satisfied that under the ruling in 
C. & O. Ry. V. Dixop, 1,79 U. S. 131, i21 Sup. Ct. 67, 45 L. Ed. 121, 
such an act constitvites joint négligence, for which both the railway 
company and its engineer may in one action be held liable. Warax 
V. C.,N. O. & T^ P.'Rv. Co. (C. C.) 72 Fed. 637; Hukill v. Mays- 
ville & B. S. R. Co. (C. C.) 72 Fed. 745 ; Helms v. N. P. R. Co. 
(C. G.) 120 Fed. 389 ; Davenport v. Southern Ry. Co. (C. C.) 124 
Fed. 983 ; Gustafson v. Chicago, R. I. & P. Ry. Co. (C. C.) 128 Fed. 
85; Shaffer v. Union Brick Ço. (C. C.) 128 Fed. 97; and American 
Bridge Co. v. Hunt (C. C. A.) 130 Fed. 303. But as we hâve certified 
the question to the Suprême Court in the case of Alabama Great 
Southern ,. Railway Co. v. H. C. Thompson, Administrator, recently 
before us7 we, refrain from discussing it now. 

2. We think the court was right in refusing to remand the case 
to the State court. At the time the pétition for removal was filed, 
nearly threé rtlonths had élapsed since summons issed for Cofifman 
had been returned, "Not found." No efforts were being.made to 
bring Coffman into court and prosecute the action against him. 
The pétition for removal, which was verified, denied that Coitman 
was a citizeri of Kentucky, averred that he had not been served with 
summons, and alleged that it was not the purpose of the plaintiff 
to prosecute the action against him, but that he had been made a 
party défendant for the sole purpose of preventing the removal of 
the casÈl to the United States court. It further averred that CofF- 
man "did not in a^y mariner or degree contribute to the death or 
injury of said plaintifï's décèdent through his own négligence, or 
through any joint négligence with this petitioner" ; that the plain- 
tiff kriew this when he filed his pétition; and that Coffman was a 
sham défendant — made so for the sole purpose of fraudulently de- 
feating the jurisdiction of the United States court. 

Conceding that the intent with which a party is made défendant 
is not material, where a cause of action exists, and the défendant 
is brought into court in good faith, with the intention of keeping 
him there and prosecuting the case against him to a conclusion, it 
is settled that where a person is made a défendant for the sole pur- 
pose of preventing the removal of the case to the United States 
court, and without any intention of prosecuting the case against 
him, the court will consider him a merely nominal or sham défendant 
— made so for a fraudulent purpose — whose présence in the case can 
be ignored. 

The averments of the pétition for removal were not simply dé- 
niais of the allégations of the plaintiff's pétition. They were af- 
firmative in form and substance. They charged a case of fraudu- 
lent joinder. If, as they alleged, Coffman did not in any sensé con- 
tribute to the: death of the plaintiff's intestate — if the plaintiff knew 
this fact, and, although Coffman was not a citizen of Kentucky, 
made him a party défendant for the sole purpose of defeating the 
removal of the case to the United States court — a case for removal, 
regardiess of Cofl'man's nominal présence, was presented. If thèse 
averments were not true, the plaintiff should hâve denied them. 
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and an issue would then hâve been rttade for the court below to 
try and détermine. No answer was filed, no issue in any other 
way was taken. The plaintiff contented himself with making a 
motion to remand, and which bnly raised a légal question, namely, 
whether, upon the facts stated in the pétition for removal, taken 
in connection with the record, a case for removal was made out. 

In Dow V. Bradstreet Co. (C. C.) 46 Fed. 824, it was held that 
a codefendant joined for the mère purpose of preventing a removal 
might be regarded by the fédéral court as a merely nominal party; 
Judge Shiras saying: 

"To properly présent the question, the allégations of fact relied on as show- 
Ing the fraudulent joinder of the party should be made in the pétition for re- 
moval, unless they otherwise appear upon the face of the record. If the facts 
alleged, if true, make out the charge of fraudulent misjoinder of parties for 
the purpose naœed, and the other party desires to take issue upon the truth 
thereof, then the trial thereof must be had in the fédéral court." Citing cases. 

In this case the court further says, after recounting the alléga- 
tions of the pétition (page 828) : 

"The motion to remand does not raise an Issue upon the facts thtis alleged 
and sustained, but présents thé légal questions already discussed, and upon 
thèse the rullng must be adverse to the motion to remand." 

In Durkee v. 111. Cent. R. Co. (C. C.) 81 Fed. 1, the pétition for 
removal alleged that one of the défendants was joined for the sole 
purpose of defeating the jurisdiction of the fédéral court; and it 
was held that, no issue being taken, the facts alleged in the pétition, 
which was supported by affidavit, would be taken as true, and the 
motion to remand overruled. It was open to the plaintifï to join 
issue upon the facts alleged in the pétition for removal. If he did 
not, "the allégations of the pétition, being supported by afïidavits, 
will be taken as true." There was a motion to remand, but it was 
held it did not operate as a déniai of the allégations of the pétition 
for removal. 

In Kelly v. Chicago, etc., Ry. Co. (C. C.) 122 Fed. 286, Judge 
Philips said (page 289) : 

"Even where the pétition stating the cause of action on its face présents a 
joint liability between a résident and a nonresident défendant, it may never- 
theless be shown In the pétition for removal that in fact no cause of action 
exists against the résident défendant, and that Ms joinder as a codefendant 
vcas for the purpose of defeating the removal of the cause, and that vchere 
this allégation of the pétition for removal is supported by proofs, as by affl- 
davils, it devolves upon the plaintiff to take Issue upon this fact, vyhich issue 
shall be trled by the United States court, and, if the plaintiff fail to contro- 
vert such pétition and affidavit, the allégations of the pétition for removal 
stand admitted." Ross v. Brie R. Co. (C. C.) 120 Fed. 703 ; Dow v. Bradstreet 
Oo. (C. C.) 46 Fed. 824 ; Durkee v. 111. Cen. R. Co. (C. C.) 81 Fed. 1 ; Prince 
V. 111. Cen. R. Co. (C. 0.) 98 Fed. 1; Arrowsmith v. N. & D. R. Oo. (C. O.) 
57 Fed. 170. 

In Weaver v. Northern Pacific Ry. Co. (C. C.) 125 Fed. 155, 
Judge Knowles says : 

"Where the pétition for removal states Jurisdlctional facts, such as cltlzen- 
shlp, etc., which are not true, the plaintlEC may traverse thèse facts by alléga- 
tions In the nature of a plea in abatement, and the court can recelve évidence 
to détermine the same." Dillon's Removal of Causes, S 158, note 4. 
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In Board of Commîssîonefs v. Toronto Bank (C. C.) 12§ Feu. 
157 (March 12, 1904), Judge Pollock said: 

"Whether the citizenshlp of the parties, or other Jurisdictional facts essen- 
tial to confer jurlsdiction upon thls court, actually exist, Is always a ques- 
tion of fact, whlch must be deteriijined. in case of removal Into thls court 
from a. st^te court, by thls court from the allégations of the pétition for re- 
moval. If iiG Issue Is jolned thereon, or from the proofs offered in support of 
such petifion, if issue Is joinedi thereon." Oiting Plymouth Mining Co. v. 
Amador Canal -Oo., 118 U. S. 264, 6 Sup. Ct 1034, 30 L. Ed. 232; Kansas City 
Suburban Eejl: Ry. Co. v. Herman, 187 TJ. S. 63, 23 Sup. Ct. 24, 47 L. Ed. 76. 

The undenied allégations of the pétition for removal, taken in 
connection with the fact that Coflfman had not been served, and 
no atterapt was being made to serve him, and no explanation of 
the failutt to serve him was given, amply justified the court, in our 
opinion, in refusing to reniand the case. 

3. High firidge is a station on the défendant railway just north 
of where it crosses the Kentucky river over what is knov.'n as 
"High Bridge." The station house -was near the bridge, on the 
west side of the main track. On the east of the main track, extend- 
ing northfrom the station, were two side tracks; the one next the 
main track-being a passing track, used fôr the meeting and passing 
of trains ; and the one east of it, the house or storage track, used 
for storing cars and loading and unloading freight. To the east 
of the house track, and a short distance from it, was the section 
house, which was owned by the railway company, leased and oc- 
cupied bythe section boss, McCarthy, and in which a number of 
the section hands boarded. High Bridge is a small village, of .'ÎOO 
or 300 inhabitants, and the store and post office are on the west side of 
the main tnack. • 

The çlaim of the plaintifif was that the railway company licensed 
and permitted its sectionmen, who boarded at the section house, 
to crosp the tracks in front of the house, and for this purpose main- 
tained an opening between the cars which happened to be standing 
upon the hoiuse track. The railway company denied that it main- 
tained an opening between the cars for that purpose, asserting 
that whatever openings had, existed were the resuit of chance. The 
testimony was conflicting; the witnesses for plaintifï testifying 
there was a path from the section house to and across the tracks, 
and at this piôint an opening was maintained, while those for the 
défendant testified that the path lèd only to the tracks, and not 
across theni,; i tljat no opening was purposely left, but the hands 
who desired to'cross the tracks used whatever opening there hap- 
pened to be, âjnd, if there was none, either crawled under, climbed 
over, or weot'around the cafs. 

The deçeaged;iwas a section hand, and boarded at the section 
house. On the day of the accident, after his day's work was done, 
and he had eaten suppeir, he left the section house, in company 
with two ôthef hands (McCarthy and Keith) to go over to the 
station house. No business or duty called them there. Their ob- 
ject was to pass the time until bedtiffle. Just before the three left 
the supper table, the engine of the freight train, then at the sta- 
tion on its regylaiT trip and time, went by on the passing track. 
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going north. McCarthy heard it, and there is a fair, though not 
conclusive, presumption that the deceased did too. If the deceased 
did, he might hâve expected the engine would soon be on the 
house track, moving the cars there. But it is not material whether 
he did or did not. It was the time for the freight train, and he 
knew the uses to which the house track was put. The three young 
men passed out of the gâte, and turned towards an opening which 
existed between the cars about 15 or 20 feet soûth. This opening 
was only about a foot and a half wide. McCarthy was in front. 
About 10 feet behind him came the deceased and Keith. McCarthy 
testified that when he came to the opening he "rushed through"— 
"squeezed through between the cars sideways." The deceased and 
Keith came along, talking together. Reaching the opening, the de- 
ceased entered it, but before he got through the car to the north of 
him was shoved back by the engine then at work on the house 
track,: and he was caught and crushed. Keith had just started to 
enter the opening when the cars came together. They knocked 
him back uninjured. 

The neghgence complained of was the backing of the cars against 
the décèdent without notifying him by the bell or whistle of the 
engine that the movement was about to be made. The court be- 
low did not pass upon the question whether there was testimony 
for the jury tending to show the plaintiff was gtiilty of neghgence. 
or upon the question whether the testimony made out a case of con- 
tributory neghgence on the part of the décèdent, but placed his 
peremptofy instructions upon the proposition that, if the deceased 
was Hcensed to cross the track through an opening left by the Com- 
pany between the cars, the privilège was conferred upon him as 
an employé, and he could only exercise it by virtue of his employ- 
ment. This being the case, in the enjoyment of this privilège he 
assumed the risk of négligence of his fellow employés engaged in 
moving the cars upon the house track. Therefore the only négli- 
gence claimed or shown was that of fellow servants, for which the 
railroad company could not be held liable. 

The opinion of the court below upon this point of law is a well- 
considered one, containing an interesting review of the cases. In 
view, however, of the opinion of this court in the case of Ellsworth 
v. Metheney, 104 Fed. 119, 44 C. C. A. 484, 51 L. R. A. 389, in 
which we held that a coal miner, who, during the noon hour, while 
not engaged in work, goes to a différent part of the mine for the 
purpose of visiting with another miner, is not, vi^hile so absent, en- 
gaged in the line of his duty, so as to impose upon his employer 
the duty of a master, to see that the entries through which he passes 
from and to the part of the mine where he is employed are kept 
in safe condition for passage, we prefer to base our judgment sus- 
taining the action of the court below upon the fact that, whatever 
the capacity in which the deceased was crossing the track — whether 
as a private individual or as an employé, exercising a privilège as 
such — and whether the railroad company was or was not guilty of 
négligence in closing the opening between the cars without warn- 
ing the deceased by the bell or whistle of the engine of what he 
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toight expect, the testimony makes out a plaiti case of contributory 
négligence on the part of the deceased. 

If the deceased had been about to cross thèse tracks at a public 
crossing, where he had a clear right to cross, it would hâve been 
his duty, in approaching the crossing, to exercise the faculties 
given him for his own protection — to stop, if prudence demanded 
it, and to look and listen. A railroad crossing is a dangerous place, 
and care and caution are required from one about to use it. He 
may not throw the entire burden on the railway company. The 
neglect of an approaching engine to blow its whistle or ring its 
bell does not excuse him for a failure to use his eyes and ears, 
when they would hâve warned him of the approach of the cars. 
The principle is elementary. R. Co. v. Houston, 95 U. S. 697, 24 
L. Ed. 642; Schofield v. Chicago & St. Paul Ry. Co., 114 U. S. 615, 
5 Sup. Ct. 1125, 29 L. Ed. 224 ; N. P. Ry. Co. v. Freeman, 174 U. 
S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014; Blount v. Grand Trunk Ry. 
Co., 61 Fed. 375, 9 C. C. A. 526 ; C, N. O. & T. P. R. R. Co. v. 
Farra, 66 Fed. 496, 13 C. C. A. 602; Pyle v. Clark, 79 Fed. 744, 25 
C. C. A. 190 ; Gilbert v. Erie R. Co., 97 Fed. 747, 38 C. C. A. 408 ; 
Neininger v. Cowan, 101 Fed. 787, 42 C. C. A. 21 ; McCann v. Chi- 
cago, etc., Ry. Co., 105 Fed. 480, 44 C. C. A. 566 ; Mobile & O. R. 
R. Co. V. Coever, 112 Fed. 489, 50 C. C. A. 360. 

The deceased was not about to use a public crossing. Under the 
claim of the plaintifif, he was crossing by mère license or sufïer- 
anco, and certainly must be held to hâve been bound to exercise 
not less care than if he were crossing where he had a clear right 
to cross. 

The three young men came out of the section house together. 
They walked down to the narrow opening between the cars. It 
may be remarked incidentally that this opening of itself indicated 
it had not been left for persons to pass through. It was too nar- 
row. McCarthy was în front; the deceased and Keith, behind, 
talking together as they walked. Neither McCarthy nor Keith 
stopped; neither listened; neither looked to see whether the en- 
gine was coming back. Neither of them saw the deceased either 
stop or look or listen. It is obvious they would hâve noticed 
it if the deceased had either stopped or looked or listened. If he 
had stopped and looked- and listened, he would undoubtedly hâve 
observed that the engine was on the house track, switching cars. 
A witness who testified to certain obstructions conceded that, when 
near the track, one could hâve noticed the engine. Thèse facts 
make out a plain case of négligence on the part of the deceased 
which contributed to his injury. 

The judgment of the lower court ts afîfîrmed. 
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THREE STATES LUMBBR CO. v, BLANKS. 

(Circuit Court o( Appeals, Slxth Circuit December 1, 1904.) 

No. 1,319. 

1. Replevin— Execution of Weit— Estoppel of Plaintiff. 

A plaintiff in replevin who lias obtained possession of property througb 
the writ is estopped to clalm that it was wrongly issued or executed, or 
to contradict the marshal's return. 

2. Fedebal Courts— Following State Décisions. 

The question of what wlU excuse a plaintiff for nonreturn of property 
replevied, on his failure in the action, is one of gênerai law in Tennes- 
see, and the décisions of its Suprême Court thereon are therefore not 
blndlng on a fédéral court 

3. Replevin— Loss op Propeety Taken— Liability. 

Under Shannon's Code Tenn. § 5144, which gives a plaintiff In replevin, 
In case bis title is not sustained, the option to return the property or to 
pay its value as fixed by the jury, the fact that the return of the prop- 
erty bas become Impossible does not relieve plaintiff from liability for 
its value. 

4. Same. 

Plaintiff replevied luniber which vs^as on a barge In the Mississippi 
river. The barge afterward sank, and plaintiff caused the lumber to be 
loaded on another barge, which it had towed to a différent place, where 
it flled a llbel for salvage and towage, and recovered a decree by default, 
for the satisfaction of which it caused the lumber to be sold. On the 
tria! of the replevin suit it was determined that plaintiff had no title to 
the lumber. Èeld, that the sale at its own instance could not be set up 
as a défense to defeat a judgment for its value. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

The plaintiff in error instituted an action of replevin in the court below 
to reeover 250,000 feet of lumber which it claimed had been unlawfuUy taken 
out of Its possession by the défendant. The writ was returned as executed 
"by taking the within described property out of the possession of the within 
named H. B. Blanks and delivering the said property to O. H. Scoggins, agent 
of the Three States Lumber Co. * * *" The défendant, by spécial plea, 
admitted plaintiff's title to 15,000 feet of lumber so replevied, and pleaded the 
gênerai issue as to the remainder. Upon the issues joined, the jury found for 
the défendant as to 235,000 feet of lumber, and assessed the value at time of 
taking at $2,820 and interest thereon from that time, amounting to $241.13, 
They also awarded the défendant $822.50 as damages for the seizure and dé- 
tention. A judgment was thereupon rendered for the return of the lumber so 
assessed, or its value, with interest and for the damages for wrongful déten- 
tion, as assessed by the jury. From this judgment the plaintiff bas sued out 
this writ of error. 

W. A. Percy, for plaintiff in error. 
Tim E. Cooper, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after mailing the foregoing statement of 
the case, delivered the opinion of the court. 

Many errors hâve been assigned, but in the argument those which 

IF 2. Conformity of practice In common-law actions in fédéral courte to that 
of State courts, see notes to O'Connell v. Reed, 5 C. 0. A. 594; Nederland 
Life Ins. Co. v. Hall, 27 C. 0. A. 392. 
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are relied upon may, in substance, be reduced to twov (1) Tliat the 
court erred in iiot instructing the jury toretum no verdict for the re- 
turn of the lumber replevied, nor for the value, nor for any damages 
for détention. (2) That the court erred in not instructing the jury 
that any verdict in favor of the défendant must be limited to the market 
value of the lumber replevied on the day of its seizure, less a pro rata 
part of the award to plainiiff as salvage in a certain admiralty proceed- 
ing against same, to be mentioned hereafter. 

That the plaintiff did not hâve the title or right of possession or any 
sort of spécial property in the 235,000 feet of lumber seized under its 
writ of replevin was conceded, and the only controversy was in respect 
of the character' of the judgment in favor of défendant. In Tennessee 
the action of replevin is regulated by statute, and the plaintiff is re- 
quired to giye a "bond in double the value of the property, payable to 
the défendant, conditioned to be void if the plaintiff abide by and per- 
form the judgment of the court in the premises." Shannon's Code 
Tenn. § 5131. By section 5144 it is provided that, "if the issue is 
found for the défendant, or the plaintiff dismisses or fails to prosecute 
his suit, the judgment shall be that the goods be returned to the défend- 
ant, or, on failure, that the défendant recover their value, with interest 
thereon and damages ; for the détention, the value of the property and 
the damages to be assessed by the jury trying the cause. * * *" 

The défense agaitist a judgment in favor of the défendant for the 
value of the property and for damages for détention was grounded up- 
on the follo'wing circumstances : 

The lumber seized was upon a barge lying at the bank of the Mis- 
sissippi river. The défendant had contracted to sell to the Chicago 
Mill & Lumber Company a large amount of lumber, and had loaded 
upon a barge belonging to that company something more than 400,000 
feet when the marshal executed the plaintiff's writ of replevin. This 
writ he returned "as executed as the law directs by taking the within 
described property out of the possession of the within named H. B. 
Blanks, and delivering said property to O. H. Scoggins, agent of the 
Three StateS Lumber Company, for the said Three States Lumber 
Company." Although there was upon the barge considerably more 
than 260,000 feet of lumber, no séparation appears to hâve been made, 
and there was évidence tending to show that, although the plaintiff's 
agent claimed possession of only 250,000 feet, he took possession of 
the barge and ail of the lumber thereon, and made no effort to separate 
that seized or claimed from that not so claimed. However defective 
such a levy may be as against the défendant or a stranger, in a proceed- 
ing where such a question might be properly made, it is clear that if the 
plaintiff obtained the actual possession of the lumber of the défendant 
under his replevin writ, whether by right or by wrong, he is, for the 
purposes of the questions hère to be considered, estopped to say that 
the writ was wrongly issued or e^tecuted, or to contradict the return 
of the marshal. 6 Bacon, Abridgment (Wilson's Ed.) star pages 59, 60. 

This barge, while lying at the bank of the river, sank through stress 
of storm, and about half of the lumber was submerged. The plaintiff 
thereupon raised the barge; and loaded the lumber upon other barges 
hired by it, and carried the lumber to Cairo, 111. There the plaintiff 
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caused the entire 400,000 feet of lumber to be libeled in a proceeding 
started by itself in the District Court of the United States for the 
Southern District of Illinois, for the purpose of enforcing against 
same a claim in favor of- itself for salvage and towage. By due course 
of proceedings in said cause, said lumber was seized, and a salvage 
allowance of $1,833.29 made in favor of the libelant, and said lumber 
was exposed and sold under decree of said court for tiie sum of $2,000. 
After satisfying costs and libelant's salvage claim there remained in 
court the sum of âbout $50 for the owners, whoever they may be, who 
had shared in the benefit of the libelant's salvage services. 

The decree of the district court in this proceeding is now relied upon 
as a complète défense to any demand of the défendant for a judgment 
for the return of the lumber seized, or for its value, or for its déten- 
tion, although the plaintifï had no shadow of title or right to the lum- 
ber taken under its writ of replevin. The conclusiveness of that de- 
cree as a decree in rem is not and cannot be coUaterally disputed. By 
that decree it is efïectually determined that the plaintiff had rendered 
salvage services to the extent of $1,833.29, and that the same could be 
enforced, at its demand, against the lumber in question. Under the 
sale made in pursuance of that decree, the title and right of possession 
hâve effectually passed to the purchaser. 

The question we must décide is whether that proceeding opérâtes as 
a discharge of the plaintiff's obligation to prosecute his suit with effect, 
or return the property replevied to the défendant, or pay its value, and 
damages for détention. Replevin is one of the most ancient and well- 
defined writs known to the common law. The plaintifï in replevin does 
not take or hold the goods replevied as a bailee or custodian, nor are 
the goods in any sensé in custodia legis. It is an ancient common-law 
proceeding by which the owner recovers possession of his own. It is 
defined in the old books as "a redelivery to the owner, by the sheriff, 
of his cattle or goods distrained upon any cause, upon surety that he 
will pursue the action against him that distrained. If he pursue it 
not, or if it be adjudged against him, then he who took the distress 
shall hâve it again, and for that purpose may hâve a writ of retorno 
habeno." 6 Bacon, Abridgment (Wilson's Ed.) side page 52. By the 
statute of Westminister II, c. 2, § 3, 13 Edw. I, the sheriff was required 
to take pledges from the plaintifï in an action of replevin that he would 
prosecute the suit and return the property replevied if the court should 
so direct, and by a later statute of the time of George II he was re- 
quired to take a bond with sureties that he would prosecute without de- 
lay, and for the return of the propertv in case its return should be 
awarded. 24 Am. & Eng. Ency. Law '(2d Ed.) p. 529. If the goods 
were not restored under the writ of retorno habendo, this was a breach 
of obligation to return, and the return of elongata or eloignment by a 
sheriff on a writ de retorno habendo js conclusive in an action on the 
replevin bond. Caldwell v. West, 21 N. J. Law, 411. The plaintiff's 
possession of the goods is for himself. His pledges or sureties are 
substituted for the goods, and he holds subject to his own disposition, 
free from any lien in behalf of his sureties. 6 Bac. Abr. *67. His 
failure to establish his title fixes his status as a wrongdoer. Being 
a wrongdoer, he is not permitted to set up even a blameless loss or de- 
133 F.— 31 



482 13?f FEDERAL REPOETPB. 

struction;,<ç)f the defendant's prqperty,: while wrqngfully withheld from 
him, as a discharge of liis obligation to return the goods or pay their 

value and damages. , Cobbey on Replevin, § ; Shinn on Replevin, 

§ 813; Jim. ;& Eng, iÇncy. of Law (2d Ed.) p. 53,6 ; 6 Bacon, Abridg- 
ment (Wilson's^Ed.) side page 67;: Wells on I^eplevin, §§ 455, 601. 
The case of Whitfield y.; Whitfield, 44 Miss. 254, cited to the contrary, 
is overruled by George y. Hewlett, 70 Miss. 2, 12 South. 855, 35 Am. 
St. Rep. 626; Carpenter v. Stevens, 12 Wend. 689, is also overruled 
by Suydam v. Jenkins, 3 Sandf . (N. Y.) 643. The other Mississippi 
cases cited in brief of plaintifï in error are likewise explained away in 
George v. Hewlett, cited above. 

The Tennessee Codftprovisions prescribing the bond to be executed 
and the judgment to be rendered when the plaintiff fails in his suit 
do not njaterially départ from the common law and the terms of the 
ancieint; statutes requiring the plaintiff to give security for the return 
of the property if it shall be so adjudged, unless it be in respect to in- 
terest upon the value, and the option to the plaintiff to return or pay 
value. The statute in no wise deals with the conséquence if the plain- 
tiff is unable to return .by reason of the loss or destruction of the prop- 
erty replevied. The Tennessee Suprême Court in Bobo v. Patton, 6 
Heisk. 172, 19 Am. Rep. 593, held that the death of an animal re- 
plevied, without fault, relieved the plaintiff from his obligation to either 
return or pay value, eut this was put upon the ground that "if a bond 
or obligation possible of performance at the time of exécution becomes 
impossible by the act of God, or of the law, or of the obligée himself, 
the obligation will be saved" ; citing Com. Dig. Condition D, 1 Coke 
on Litt-, and certain earlier Tennessee cases, dealing with bonds made 
under decree of courts of equity for the forthcoming of property com- 
mitted to the custody of the obliger as receiver or custodian. The dé- 
cision did not profess to be an interprétation or construction of any 
statute, but was put upon principles of gênerai law. It is, therefore, 
not a décision which a court of the United States is required to follow 
with respect to the liability of a plaintiff in replevin whose suit was 
prosecuted in a court of the United States, under a bond made in such 
court according to the requîrement of the Tennessee statute. The gên- 
erai principles governingi courts of the United States in respect of state 
laws and state décisions are so fully considered in Swift v. Tyson, 16 
Pet. 1 et seq., 10 L. Ed. 865, Venice v. Murdock, 92 U. S. 494, 23 L. 
Ed. 583, Chicago v. Robbins, 2 Black, 418, 17 E. Ed. 298, and B. & O. 
Rd. V. Baugh, 149 U. S. 368 to 376, inclusive, 13 Sup. Ct. 914, 37 L. 
Ed. 772, and by this court in Wilson v. Perrin, 62 Fed. 629, 11 C. C. 
A. 66, Byrne v. Rd. Co., 61 Fed. 605, 9 C. C. A. 666, 24 L. R. A. 693, 
Zacher v. Fidelity Co., 106 Fed. 593, 45 C. C. A. 480, and Elliott v. 
Felton, 119 Fed. 270, 56 C. C. A. 75, that itis unnecessary to further 
consider the matter. 

The question as to what will excuse a plaintiff for the nonreturn 
of property replevied when he fails to establish his title is clearly a 
question of gênerai law, and was so regarded by the Tennessee court 
in the case cited. It is not a décision establishing a ruie of property, 
as in Warburton v. White, 176 U. S. 484, 20 Sup. Ct. 404, 44 L. Ed. 
555 ; nor does it involve the construction of a state statute, as in Byrne 
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V. Rd. Co., cited above ; nor the eflfect or validity of a chattel mortgage, 
as in Wilson v. Perrin, cited above; nor the title of a foreign receiver 
to local property under a gênerai assignment, as in Zacher v. Fidelity 
Trust Co., cited above ; nor the extent of the powers and liabiUty of a 
local municipal corporation, as in Détroit v. Osborne, 135 U. S. 492, 
10 Sup. Ct. 1012, 34 L. Ed. 260. The obligation of the pkintiflf in a 
replevin suit does not become impossible of performance by the loss 
or destruction of the goods replevied, because his obligation is an al- 
ternative one, and, if it has become impossible to return to the défend- 
ant the goods wrongfully taken, it is not impossible to pay their value. 
And under Shannon's Code Tenn. § 5144, he is given the option to re- 
turn the goods or pay their value. 

Nor is such a plaintiff a mère custodian, responsible only for négli- 
gence. As we hâve seen, replevin is a redelivery to the owner of 
goods wrongfully taken or detained. If in f act he is not the owner, his 
claim was groundless, and he must restore that wrongfully taken, and 
will not be heard to say that he held at the risk of the true owner, and 
was liable only for négligence as a receiver or other bailee. But if we 
shall regard the case of Bobo v. Patton, 6 Heisk. 172, 19 Am. Rep. 593, 
as a case which we should follow as defining the local law in référence 
to replevin bonds instituted under the code provisions of Tennessee, 
that décision is by no means controlling in the case now under con- 
sidération. The property replevied in that suit was an animal, which 
died f rom disease contracted without plaintiff's fault or agency. This 
was held to relieve the plaintiff from liability to return, that being, of 
course, impossible, and to also relieve him from his obligation to pay 
her value. The death of the animal wholly without the agency or fault 
of the plaintiff was, in fact, a blameless misfortune. But in the case 
at bar the plaintiff, through his own act and active agency, elected to 
cause the goods replevied to be exposed to sale for the satisfaction of 
an alleged salvor's lien in its own favor. How can it be said that this 
property has been lost or destroyed or taken from him without any 
active agency of his own? Quite another question might arise if this 
proceeding had been adverse to the plaintiff. The proceeding was one 
in rem. The défendant did not appear or défend, so that no judgment 
in personam was rendered. 

Considering the conclusiveness of the proceeding as to the lumber, 
and its liability as a whole to the salvage and towage claim asserted 
by the plaintiff as sole libelant, the fact remains that the lumber was 
so seized and subjected to this claim only at the instance of the plain- 
tiff and solely for its own benefit. There was évidence that the plain- 
tiff's agent was not only in the possession of the replevied lumber, but 
of the entire cargo, as well as the barge. Whether it be regarded as in 
possession of the replevied lumber as owner, or only as a bailee or 
custodian, it was under obligation to protect it against lOss or in jury, 
and in taking it off the submerged boat it was but saving its own or that 
committed to it as a bailee. Fleming v. Lay, 109 Fed. 952, 956, 48 C. 
C. A. 748. But whatever its rights against the barge and the re- 
mainder of the cargo, it could not hâve a salvor's lien against its own 
property or that in its care which it was under légal obligation to save. 
Salvage is a reward for services successfully rendered in saving prop- 
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erty f rom maritime danger by one under no obligation or duty to ren- 
der the service. The Neptune, 1 Hagg. Adm. 227, 276; Firemen's 
Ass'n V. Ross, 60 Fed, 456, 9 C. G. A. 70; The Harvey (D. C.) 84 Fed. 
1000; Murphy v. The Suliote (C. C.) 5 Fèd. 99; The Nebraska, 75 
Fed. 598, 31 C, C. A, 448. The barge upon which this lumber was 
situated, w^s sunk at the bank, and in such shallow water that only 
about half of the entire cargo of lumber was submerged. By the serv- 
ices of the plaintiff the barge was raised, the lumber taken off, and re- 
laden upon another barge chartered by the plaintiff. 

Concèding, for the purposes of this case only, that the plaintiff was 
wholly without fault, and that under the case of Bobo v. Patton the 
injury sustained by the replevied lumber should be regarded as a loss or 
destruction pro tanto, and allowance made for this in the recovery 
against plaintiff for damages for détention, the question remains wheth- 
er the subséquent carrying of the lumber to Cairo, and there enforcing 
against it both a salvage and towage claim, by means of which the lum- 
ber has passed beyond the control of the plaintiff, is a discharge of bis 
liability to pay the value of defendant's lumber, What plaintiff did in 
saving the defendant's lumber f rom loss and injury by water it was un- 
der obligation to do as one in possession under claim to ownership. 
What it did in carrying it, after it was saved, to Cairo, and there caus- 
ing it to be seized and sold, it did voluntarily and in its own exclusive 
interest. The obligation to return the replevied lumber or pay its value 
and damages for détention has not become impossible through an "act 
of God, or of the obligée, or of the law," except as the law was put 
in force by the plaintiff for its own purpose. An obligation which is 
excused by act of law is where a çpvenant or condition subséquent, 
which is law when made, becomes subsequently, unlawful by a change 
in the law. Thus, when property was conveyed to be used for burial 
purposes, and such use becomes subsequently unlawful, the forfeiture 
is excused. Board of Gommissioners, etc., v. Young, 59 Fed. 96, 8 C. 
G. A. 27. Other illustrations are found in Marquis of Angelsea v. 
Rugeley, 6 Q. B. 107; Brewster v. Kitchin, 1 Ld. Raymond, 317, 321 ; 
Presbyterian Church v. Gity of N. Y., 5 Gow. 638. We hâve not been 
referred to any case which gives sanction to the claim that a plaintiff 
in replevin may relieve himself from his obligation to return or pay for 
property replevied in case he is cast in the suit, when he, as in this case, 
by his own institution of a suit in rem disables himself from the duty 
of returning. In Washington Ice Go. v. Webster, 68 Me. 449, taxes 
assessed against the défendant on the replevied property were paid by 
the plaintiff volpntarily, no seizure having been made to enforce col- 
lection. "The payment was disallowed in réduction of damages for dé- 
tention. 

The judgment below was for the value of the lumber at the time it 
was taken, with interest. That much was in strict accordance with 
section 6144, Shannon's Gode Tenu., as construed in Mayberry v. GUffe, 
7 Gold. 117. The jury also found, upon évidence, that there had been 
a rise i in the value, and they accordingly assessed the différence be- 
tween the value when seized and the value at date of trial as damages 
for détention. This, too, is in accord with the construction placed on 
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the act by the case cited above. But the court told the jury that tlicy 
might mitigate damages for détention if they found that this lumber had 
been damaged by the sinking of the barge, without fault of the plaintiff. 
The jury rendered a spécial verdict in thèse words and figures : 

We, the jury, find for the défendant : 
235,000 feet of cottonwood lumber at $12.00 per thousand, amount- 

Ing to $2,820 00 

Interest from January 22, 1902, to date 241 11 

$3,061 11 
We also fix damages at 822 50 

Total $3,883 61 

We arrive at the damage in the following manner : 

117,500 feet, at $18.00 per thousand $2,115 00 

117,500 feet, at $13.00 per thousand 1,527 50 

Total $3.642 50 

Lésa value at time of seizure 2,820 00 

Damage $ 822 50 

It thus appears from the verdict that the jury found that one-half 
of the lumber seized had not been damaged at ail, and that the other 
half had sustained a damage of five dollars per thousand, w^hich re- 
duced the value of the lumber at date of trial Ijy $587.50, and this was 
accordingly deducted from the damages for détention. The plaintiff 
has thus been allowed to reduce the damages recoverable otherwise by 
the amount of the injury done the lumber by the sinking of the barge 
while it was in its possession. This was admissible only upon the 
theory that plaintiff was liable only for a loss due to its own négligent 
act. The plaintiff in error cannot complain of this, and the défendant 
in error has not. 

In our view of the case, the plaintiff has obtained a better resuit than 
it was entitled to, and the judgment must be affirmed. 



GALBRAITH v. ILLINOIS STEEL OO. 
(Circuit Court of Appeals, Seventh Circuit October 13, 190é.) 

No. 1,046. 

1. Négligence— NEGLIGENT Pekfokmaxce o* Building Contbact bt Subcor- 

TEACTOE^LlABILITT TO OWNEB. 

Plaintiff, who was owner of a building, contracted with a company to 
Install therein a sprinkler System according to plans and spécifications 
made a part of the contract, which provided for a tank on the top of 
the building, having a triangular steel support. The company contracted 
with défendant for the construction of such support, but In the actual 
construction a tle member specified in the plans was omitted by défend- 
ant The tank having been placed thereon and fiUed with water, to a 
weight of 85 tons, the support collapsed during a high wind, owlng to the 
absence of the tie member required by the contract, and a large loss 
and damage resulted to plaintiff. Held, that plaintiff could not maintain 
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an action In tort to recover such loss from défendant, whose duty was 
measuréS by the reqnll-ements o£ the contract, and was enforceable only 
by tbe otiier party to the contract. 
Grosscup, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Plalntltf iu error (plaintlff below), owner of a six-story business block In 
Chicago, contràcted with the Manufacturers' Automatic Sprinkler Company 
to install in ter building a complète sprinkler System. Among other things, 
the sprinkler Company agreed to construct on top of the building, according 
to plans of Ritter & Mott, engineers, a steel framework on whlch to stand a 
wooden faûk of 20,000 gallons capacity. The sprinkler company contràcted 
with défendant to erect the steel support. Défendant was given the draw- 
ings and Sjiêclflcations prepared by Ritter & Mott, and In making therefrom 
its shop plans, and in putting up the steel support, omitted a tie member — 
one side of the triangular top. Ritter & Mott's plans Informed défendant that 
a tank 16 feet in diameter would rest upon the steel support, but did not 
disclose the height and capacity of the tank. Défendant did its work in the 
manner above stated, and left the building. Thereafter a tank company 
employed by the sprinkler company came upon the building and made and 
placed the tank. Then the sprinkler company connected the tank with the 
System of pipes and sprinkler heads throughout the building. The tank was 
filled and the System was maintained by plaintlff for 30 days before the 
accident occurred which gave rise to this controversy. The steel support 
weighed, 5 tflns ; the tank and water, 85. The wind, blowing at 40 miles an 
hour against the tank surface, caused the structure to collapse. The évi- 
dence tends tô prove that the collapse would not hâve happened, excépt for 
the absende of the tie member, Plaintlff pald out large sums in repairing the 
building and sprinkler System, In relmbursing tenants for damage to goods, 
.ind in settllng Personal injury elalms. To recover thèse, she brought this 
action on the case against défendant At the conclusion of her évidence 
the court, on defendant's motion, directed a verdict for défendant, on whlch 
was entered the judgment now sought to be reversed. 

Ralph É. Bradle:y, for plaintlff in error. 
Kemper K. Knapp, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts). Plaintiff con- 
tends that défendant, outside and independently of its contract with 
the sprinkler company, owed her a duty to use reasonable care in 
constructing the steel support; that the évidence shows that de- 
fendant failed to exercise such care; that such failure was the 
proxirriate cause of her loSses ; and therefore that she has made 
out a good cause of action against défendant. And in support of 
her contention plaintifï cites numerous authorities.^ 

On the other hand, défendant insists that this case falls within 
the rule that a contractor, manufacturer, or vender is not liable to 
persons who hâve no dontractual relations with him for négligence 

1 Sibley on the Rlght to and Cause for Action, p. 44 ; Enc. of Law & 
Procédure (section on "Actions") ; Whitaker's Smith on Négligence (2d Ed.) p. 
111 ; also page 82 ; PoUoclç on Torts (Ed. 1887) pp. 347, 350 ; Bickford v. Rich- 
ards, 154 Mass. 163, 27 N. E. 1014, 26 Am. St. Rep. 224 ; Bishop on Noncontract 
Law, § 79; Thompson's Commentaries on the Law of Négligence, vol. 1, p. 
626; Addison on Torts (Dudley & B. Ed.) p. 17; Shearman & Redfleld on 
Négligence (4th Ed.) vol. 1, p. 23, § 22; Huset v. J. I. Case Threshing Ma- 
chine Company, 120 Fed. 865, 57 C. G. A. 237, Gl L. R. A. 303. 
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in the construction, manufacture, or sale of the article he handles, 
and illustrâtes its argument by comparison with many cases.* 

If the sprinkler company had suffered from defendant's omission 
of the tie member, that company could hâve maintained against 
défendant an action ex contractu, for défendant had engaged to put 
in the tie member, or an action ex delicto, for défendant failed to 
discharge a duty it had assumed to the sprinkler company. In 
both cases the meastire of right and duty would be the same, be- 
cause it would be intolérable that an action ex delicto should be 
maintained by one contracting party against the other on account 
of the complète and exact performance of the contract. If défend- 
ant owed to the sprinkler company any duty to exercise care that 
the completed structure should withstand the wind, then, if the 
contract had called for the very steel support that défendant erect- 
ed, fuU performance of the contract would be no défense to an action 
ex delicto for breach of the supposititious duty. It follows that the 
only duty owing by défendant to the sprinkler company was to per- 
form the contract as it was made, and that the only party who 
could sue défendant for a breach of the duty that was created and 
measured by the contract was defendant's contractée, the sprinkler 
company. 

Plaintiff cannot recover from défendant simply by showing de- 
fendant's breach of its contract with the sprinkler company, nor 
simply by showing defendant's breach of its duty to the sprinkler 
company. There was no contract relation between the parties to 
this case. What duty arose from the fact that défendant went 
upon plaintiff's building to exécute its contract with the sprinkler 
company? There is the gênerai maxim of the law of négligence 
that one, in following his business or pleasure, shall use reasonable 
care to avoid injury to others. That is a duty owing from every- 
body to everybody. And in this case, if defendant's workmen, dur- 
ing the érection of the steel support, had negligently dropped a 

2 Winterbottom v. Wright, 10 M. & W. 109 ; Collls v. Selden, 8 0. P. 495 ; 
Mayor of Albany v. Cunliff, 2 N. Y. 165 ; Loop v. Utchfleld, 42 N. Y. 351, 1 
Am. Rep. 513; Losee v. Clute, 51 N. Y. 494, 10 Am. Rep. 038; Necker v. 
Ilarvey, 49 Mich. 517, 14 N. W. 503; Daugherty v. Herzog, 145 Ind. 255, 44 
N. E. 457, 32 L. R. A. 837, 57 Am. St Rep. 204; Onrtin v. Somerset, 140 
Pa. 70, 21 Atl. 244, 12 L. R. A. 322, 28 Am. St Rep. 220; Pltzmaurlce v. 
i'abian, 147 Pa. 199, 23 Atl. 444; Heizer v. KIngsland & Douglass Mfg. Co., 
110 Mo. 605, 19 S. W. 630, 15 L. R. A. 821, 33 Am. St Rep. 482 ; BaUey v. North- 
%vestern, etc., Gas Co., 4 Ohio Cir. Ot. R. 471; Burdick v. Oheadle, 26 
Ohlo St. 393, 20 Am. Rep. 767 ; Davidson v. Nichols, 93 Mass. (11 Allen) 514 ; 
Carter v. Harden, 78 Me. 528, 7 Atl. 392; McOaffrey v. Mossberg & Gran- 
ville Mfg. Co. (R. I.) 50 Atl. 651, 55 L. R. A. 822; Burke v. De Castro, 11 
Hun, 354; Swan v. Jackson (Sup.) 7 N. Y. Supp 821; Savings Bank v. 
Ward, 100 U. S. 195, 25 L. Ed. 621; Goodlander MDl Oo. v. Standard Oil 
Co.. 63 Fed. 400, 11 0. O. A. 253, 27 L. B. A. 588; Bragdon v. Perklns- 
Campbell Co., 87 Fed. 109, 30 C. C. A. 567; Huset v. J. I. Case Threshlng 
Machine Co., 120 Fed. 865, 57 O. C. A. 237, 61 L. R. A. 803; SalUotte v. 
King Bridge Co., 122 Fed. 378. 58 C. C. A. 466, 65 L. R. A. 620; Blakemore 
V. B. & E. Ry. Co., 8 El. & Bl. 1035; Barrett v. Singer Mfg. Co., 31 N. Y. 
Super, et. 545; Marvin Safe Co. v. Ward, 46 N. J. Law, 19; Marquardt v. 
Bail Engine Co., 122 Fed. 374, 58 C. C. A. 462 ; Wharton on NegUgenci» (2d 
Ed.) 438. 



iSS 133 FEDERAL BEFOBTBB. 

girder on a pàsser-by in the street, or down through the roof and 
floors of plaintiff's building, Bickford v. Richards, 154 Mass. 163, 
27 N. E. 1014, 26 Am. St. Rep. 224, and other décisions, would be 
good précédents for applying the maxim. In such a case there 
would be a breach of a duty that was not created and measured by 
the contract, and the inquiry whether défendant, on finally leaving 
the premises, had fully completed its contract, or had negligently 
failed in its duty in that regard, would be utterly irrelevant. 

But plaintiff's case requires her to assert that défendant owed 
her the duty to use reasonable care to see to it, before leaving the 
job of erecting the steel support, that the final structure would not 
be apt to be blown over on account of the lack of the proper num- 
ber of steel girders to make it safe. If such a duty existed, it would 
be one owing equally to the passer-by in the street, it would bave 
being separate and apart from the duty that was created and 
measured by the contract between défendant and the sprinkler Com- 
pany, and it might or might not be coextensive with defendant's 
duty to the sprinkler company. If it. were coextensive, it would 
be for the reason that defendant's contract with the sprinkler com- 
pany called for such a steel support that the final structure would 
be reasonably safe. And since a duty cannot be shifted, défendant 
could not rely on the proposai of its customer, but would bave to 
détermine for itself, and at its own péril, whether or not the steel 
support shown in the proposed contract woùld in fact be sufficient 
to co-operate properly with the other parts of the system to make 
a reasonably safe final structure. If defendant's alleged duty to 
plaintiff were of différent dimensions from those of its duty to the 
sprinkler company, it would be for the reason that defendant's 
contract with the sprinkler company did not call for such a steel 
support that the final structure would be reasonably safe. And in 
such a case défendant would be confronted with the situation that 
its performance of its duty to the sprinkler company would be a 
breach of its duty to the rest of the world. 

Defendant's supposed duty to plaintiff being created by law, if 
at ail, and therefore being absolute, and defendant's duty to the 
sprinkler company being of a size determinable by the contracting 
parties, the question pf the two duties' coextensiveness is irrele- 
vant, for, if clefendant owed plaintiff the supposed duty, that duty 
could not be diminished or altered by defendant's contract with 
another. Hence, in inquiring into the origin, nature, and extent of 
defendant's duty to plaintiff, the irrelevancy of the terms of defend- 
ant's contract with the sprinkler company. And since the terms of 
the contract are immaterial, it is obvions that the question of per- 
formance is impertinent on the part of any one but the sprinkler 
company. 

If défendant, constructor of one part, was bound to use reason- 
able care that the entirety, when turned over to the possession and 
use of a stranger, should withstand the winds, so were the builders 
of other parts. Take the tank company for cxample. It came 
upoa the premises after défendant had sjone. The fact was obvi- 
ons that one side of a triangle was missing. The final effect of 
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putting upon that support 85 tons' weight in the form oî a sail was 
the blowing over of the structure. If défendant were required to 
look beyond its contract, and to ascertain the weight of the tank 
that was to be furnished by another, its capacity, the weight of the 
water, the sail area, and the speed of the winds, in order to déter- 
mine whether the final and completed structure would be safe, it 
would be equally just to require the tank company to figure (and 
with reasonable accuracy, at its péril) on the tensile and torsional 
strength of steel, and the adequacy of the designs for the support 
on which it engaged to set its tank. If the law should hold ail the 
builders and makers and doers in the land to a particular duty to 
their contractées, and at the same time to another absolute duty to 
use care that the thing shall be innocuous as it passes through the 
hands of ail mankind — a duty separate and distinct from the first, 
which might or might not be coextensive with the first, but, wheth- 
er so or not, unavailing to avoid the second — we fancy few persons 
would be willing to do business, in the face of the insuflterable liti- 
gation that would ensue. True, the common law— that inexhausti- 
ble fount, of which the taps are in the hands of the courts — might 
hâve been turned to watering plaintiff's contention ; but we think 
it évidence of the perception of a sound public policy that the 
courts, with virtual unanimity, hâve refrained from opening the 
gâtes. 

To the rule there are exceptions. One must not, knowingly or 
unknowingly, fail to exercise care in the préparation or sale of an 
article intended to affect human life. One must not knowingly 
send out an instrumentality which is imminently and immediately 
dangerous, without notice of its nature and qualities. From the 
Steel support, as défendant left it, no danger threatened. None 
came from it immediately, but only through additions and acts of 
the tank company, the sprinkler company, and plaintifï. This case 
is not within the exceptions. And furthermore the subséquent and 
independent intervening acts of the tank company, the sprinkler 
company, and plaintifï saved defendant's omission of the tie mem- 
ber from being the proximate cause of the accident. 

GROSSCUP, Circuit Judge (dissenting). I cannot concur in the 
conclusions reached, but hâve time only to outline, in the most 
gênerai way, the ground for my dissent. 

I do not base my dissent on the proposition that défendant owed 
the plaintift' any gênerai duty, irrespective of his contract with the 
Sprinkler Company, to see to it that the structure designed by the 
architects was reasonably safe. I build my view of plaintifif's 
right of action solely on defendant's failure to put in the tie mem- 
ber of the triangle called for in the plans, and solely because it was 
called for in the plans, a failure that confessedly caused the in- 
juries. Upon this predicate let me briefly restate the salient facts. 

Plaintifï had a contract with the Sprinkler Company to install 
in her building a sprinkler System according to certain plans and 
spécifications made a part of the contract between them. The plan 
specified a steel triangular support for the tank, including, spécifie- 
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ally, the tiè: member. In âctual construction the tie member was 
left eut.: The collapse followed — followed as the direct resuit of 
the omission: New one thing seems quite sure: The plaintifï 
would hâve had, in some forrti, a rîght of action against the Sprink- 
1er Company for the damage resulting; for the inclusion of the 
tie member was in the contract between them, and the Sprinkler 
Company was bound to see that the contract was performed. An- 
other thing seems certain: The Sprinkler Company would hâve 
had, in some form, a right of action against the défendant for the 
loss to which it would thus be subjected ; for the inclusion of the 
tie member was in the contract between the Sprinkler Company 
and the défendant, and the défendant was bound to perform that 
contract. Thus, by circumlocution at least, plaintiflf's losses even- 
tually would hâve reached the défendant, through a train of légal 
proceeditigs that, practically, would hâve made the défendant di- 
rectly responsible to the plaintiff for the losses sufïered. I am very 
much inclined to think that in such a case, where défendant is thus 
obligated to the Sprinkler Company, and the Sprinkler Company 
to the plaintiff, there exists such privity of contract as would give 
the plaintifï a direct right of action, ex contractu, against the de- 
fendant. 

But I do not rest my conclusion upon the existence of privity of 
contract. In matters involving, as thèse contracts did, the Per- 
sonal and property safety of others than the immédiate parties to 
the contracts, there is, it seems to me, a duty raised to take reason- 
able care that the contract obligations are carried out. Public pol- 
icy injects into such a relationship an obligation additional to the 
bare contractual obligation — an obligation running to ail who are 
directly affected by the performance or non-performance of the 
contract. There is thus raised between défendant agreeing to put 
in an essential part of the building, according to plans and spéci- 
fications, and the plaintifï affected in personal and property safety 
by defendant's performance of that obligation, a privity of duty 
that may be made the basis of an action ex delicto. 

The character of modem constructions, and the minute divisions 
and sub-divisions that enter into them, make the existence of such 
privity of duty almost imperative. Where, in the old times, when 
the précédents relied upon were established, but two or three trades 
were employed in the construction of a building, a score or more 
are now xalled in. The modem structure is the work of many 
trades. To safely erect such structures, plans and spécifications 
covering the whole, by compétent architects, are not simply a con- 
venience— they are a necessity. Through such plans and spécifica- 
tions alone, can the work of the many trades be co-ordinated. 
Through them alone, in the midst of diversity can the owner build 
to a given end. Plans and spécifications, therefore, are essentially 
the Law of the Building. They are in practical effect, the owner's 
direction ter the contractors — not simply to the immédiate con- 
tractor, but tO ail who take contracts subservient thereto, a direc- 
tion that eaeh contractor by taking his contract in realit)' accepts; 
and safety ànd good faith denratid not simply that contractors 
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should perform their contracts with each other, but that each con- 
tractor, by living up to the Law of the Building, should obey the 
direction thus given and accepted and thus perform his duty to the 
owner — indeed to ail who may, in person or property, be directly 
affected by the building's being erected in accordance with the 
plans and spécifications. To hold otherwise, it seems to me, would 
be to inject into the construction of modem buildings, a disjec- 
tion and looseness of responsibility, so menacing to personal and 
property safety, that it ought not, on merely technical reasoning or 
antiquated précédents, to be longer tolerated. 

Judgment affiirmed. 



FRENCH V. FEENCH. 
(Circuit Court of Appeals, Sixth Circuit December 20, 1904.) 

1. Evidence— Admission— Habmless Eeeoe. 

Wliere in an action on a note the verdict In favor of défendant must 
hâve been rendered on the first défense alleged in defendant's answer. 
denying that the note was plaintifC's property, alleged error in the ad- 
mission of évidence relative to a subséquent différent défense was harm- 
less. 

2. BiLLs AND Notes— Tbansfek— Evidence. 

In an action on a note by an admlnistrator of the payée, évidence 
reviewed, and held to sustain a verdict findlng that the tltle to the note 
had been transferred by indorsement and delivery to a third person. 
8. Same — Instructions. 

Where it was alleged that the note sued on had been transferred by 
plaintifC's intestate to her daughter by indorsement and delivery, a re- 
quested Instruction that such indorsement was of no efifect unless ac- 
companied by a delivery of the note to the indorsee, with the intention 
of transferrlng the tltle thereof from the payée to the Indorsee, and that 
unless there was such delivery the plalntifC was entitled to consider the 
indorsement of no eflfect and cancel the same, was objectionable, as sub- 
mitting rather the question of plaintifC's right to erase the indorsement, 
than whether the note was executed and delivered to the indorsee in 
such a way as to pass tltle. 

4. Same— Transfeb— Instructions. 

In an action on a note alleged to hâve been transferred by the payée 
to her daughter, an instruction that if that was the payee's intention, 
if she made the Indorsement, and the note was delivered to the daughter. 
or delivered to the father for the daughter, or delivered to any one for 
the daughter, the tltle passed and the note belonged to the daughter, and 
not to the mother, thereafter, and the mother's admlnistrator could not 
recover thereon, but if the Indorsement was made by the mother without 
any vlew of making provision for thé daughter, not Intendlng that the 
title to the note should pass to her, and there was no delivery of the 
note to her, or to anybody for her, then the title remained in the mother, 
was not erroneous, as laylng too much stress on the mother's intention in 
making the indorsement to pass title to the daughter. 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

Stanley Matthews, for plaintiff in error. 

C. B. Jamison and Sherman T. McPherson, for défendant in error. 
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Bef(?îe : LrPRTQN, SEVERENS, and RICHARDS, Circuit 

RICHARDS, Circuit Judge. This suit was brought by Henry 
Willard. French,' as administrator of the estate of his mother, Mary 
Willard Ereûch, upori a promissory noté reading as follows : 
S'' "Hartford, Conn., Aug. IG. 1884. 

"On demand I promise to pay to the order of Mrs. Mary Willard French 
three thousand dollars. Value received. 

"[Signed] ; Alfred Willard French." 

It is indorsed : 

"Pay my daughter, May W. French. 

"[Signed] Mary W. French." 

This indorsement, however, was erased by the plaintiff, the ad- 
ministrator, after the note came into his hands. 

On theutrial, two défenses were relied on: First, that immedi- 
ately after its exécution and delivery the note was indorsed and de- 
iivered by the payée to her daughter, May W. French,, and was and 
is still the property of the latter, and not that of the plaintif!; sec- 
ond, that the note was executed and delivered by the défendant to 
his mother, Mary Willard French, and by her indorsed, delivered, 
and given to her daughter, May W. French, under a certain family 
arrangement, and without intention by the parties thereto of the 
note being cOnsidere|d a lawful personal dem'and upon the défend- 
ant, and without any considération whatever. The case was tried 
before a jury, évidence being introduced in support of each of thèse 
défenses, and a verdict, rendered for the défendant. The assign- 
ments of error go to the admission of testimony, over the objection 
of the plaintiff, tending;to support the second défense, and to the 
refusai to give certairt rçquests to charge made by the plaintift. 

1. The argument at bar was directed principally to the question 
whether or not the court erred in admitting testimony in support 
of the second défense. The plaintif! insisted that the purpose of 
this testimony was to var)'' and contradict a written contract, and 
therefore it was inadmissible, both under the gênerai rule and the 
application thereof made in Burnes v. Scott, 117 U. S. 582, 6 Sup. 
Ct. 865, 29 L. Ed. 991. On the other hand, the défendant contended 
that the note was wholly without considération, and was never 
executed and delivered and accepted as a note, but as a mère mém- 
orandum of a family arrangement. The court below admitted the 
testimony upon this latter theory, that it went to the considération 
of the alleged note, and tended to show, not that the terms of the 
note were différent from what stated, but that it was not, in point 
of fact, a noté ât ail, but merely a mémorandum. In view of the 
décisions in BUrnes v. Scott, 117 TJ. S. 582, 6 Sup. Ct. 865, 29 L. 
Ed. 991, and Burke v. Dulaney, 153 U. S. 228, 14 Sup. Ct. 816, 38 
h. Ed. 698,'the question is not without interest; but we are re- 
lieved from its considération by the fact that we are satisfied from 
an examination of the record that the jury based its verdict wholly 
upon the first défense, and therefore, if the court erred by improp- 
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erly admitting testimony under the second, no préjudice resulted 
to the plaintiff. 

The testimony introduced in support of th"e first défense tended 
to show that Henry French, Sr., owned a résidence in Hartford, 
Conn., upon which there was a mortgage of $5,500. He was in- 
debted to his son, Alfred Willard French, in a certain amount, 
which was then ihcreasing. He was growing old and in failing 
circumstances. He had used in his business money belonging to 
his wife, Mary Willard French. It was supposed the house would 
sell for $10,000, and that the outstanding claims would amount to 
about $7,000. Under thèse circumstances, he made and delivered 
to his son, Alfred Willard French, the défendant, a deed of this real 
estate ; and Alfred executed and delivered to his mother, Mary Wil- 
lard French, a note for $3,000, payable on demand. There were 
présent at the time of the exécution and delivèrj' of this note the 
father and mother, the son, Alfred, and the daughter, May W. 
French. The daughter lived with the father and mother, and, in 
a sensé, was a dépendent. After the receipt of the note, in order to 
make some provision for her, thè mother then and there indorsed 
and delivered it to the daughter, the indorsement being written 
by the father and signed by the mother, and the daughter turned 
the note over to her father to keep for her. The father and mother 
lived together until the death of the latter in 1891. The note was in 
the possession of the father or mother, or both, until the mother 
died, and then he took it and kept it until he died in 1899. After 
his death it was found in his clothes. After the death of the 
mothei-, Alfred sold the house for $7,325, being $1,825 above the 
mortgage. At one time the father lost the note, and then, acting 
for his daughter, May, requested his son, Alfred, for a new note for 
$1,800 — representing substantially the amount he had received for 
the house in excess of the mortgage— and Alfred made such a note 
and sent it to his sister, May. She, however, believing that Alfred 
had accounted for ail he got out of the house in excess of the mort- 
gage^ and that nothing was due her, destroyed it. 

There was no testimony contradicting that of the défendant ami 
his sister, May, that the note was indorsed and delivered to her by 
her mother, and by her handed to her father to keep for her. The 
plaintifif, when he first went on the stand, testified that he was 
présent at the time of the indorsement, and that there was no de- 
îivery of the note. Subsequently, on reflection, he took the stand 
again, and admitted he was not présent. Practically the only testi- 
mony claimed to be inconsistent with the défense that May W. 
French was the owner of the note was that of the plaintiff and his 
sister-in-law, Minnie French, who testified that Henry French, Sr., 
after his wife's death, made several demands on the défendant to 
pay the note. In reply to this, the défendant offered in évidence 
letters from his father showing a written récognition of the fact 
that the latter held the note as agent for his daughter, May, but the 
court excluded them, stating that thèse déclarations or demands 
of Henry French, Sr., long after the exécution and delivery of the 
note, were not compétent. The plaintiff also testified that, on the 
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da}' of his mother's funeral, the father went to his mother's bureau 
drawer and took the note out, saying, "I thought it better to corne 
and get this, to take it with me." It is claimed this was proof of 
possession by the mother, but in view of the fact that the indorse- 
ment was on the note, and that it had been delivered to the father 
to keep, the évidence! is equally consistent with the theory that he 
had had and kept continued possession of the note. He seemed to 
know where the note was, and, in thus taking it with him, the in- 
ference is iair that he was but carrying out the trust imposed by his 
daughter, May. 

Thé court, after stating the two défenses, and the gênerai nature 
of the testimony introducedin support of each, said : 

"If you flnd that the tltle is In the plaintiff, and that there was no family 
arrangement, then the plaintiff is entltled to recover the face of the note, 
with interest If you find that the title Is In the plaintiff hère, but that 
there was a family arrangenjent under which the défendant was to pay 
upon this note whatever remalned after satlsfying the mortgage, then this 
plaintiff woùld only be entltled to recover such balance, which, It seems to 
be conceded, Is $1,825, with interest. If, on the other hand, you flnd the 
title dld pass to the daughter, thçn.your flnding should be for the défendant, 
because the effeet of tïiat finding would be that this plaintiff Is not the 
owner of the note, and has no right to sue upon It, and no rlght to recover 
upon It." 

Upon this submission, the jury found for the défendant. It is 
obvions that in doing so they based their verdict upon the first dé- 
fense, namely, that the plaintifï was not the owner of the note, but 
that iVIay W. French was. Indeed, the court had said to them re- 
specting this défense : 

"The daughter says the note was delivered to her and she held it in her 
liands, and that she gave it to her father to take care of for her, and I am 
not able to recall any testimony to the oontrary." 

Evidently the second défense — the défense of the family arrange- 
ment — had nothing whatever to do with the verdict. That was 
based on the first défense, and very properly so, for the testimony 
in support of it was so conclusive that, in our opinion, it would 
hâve justified the court in directing a verdict upon that ground. 

2. The plaintiff requested the court to give four separate spécial 
instructions, which the court declined to do. The first of thèse is 
clearly bad. The third and fourth relate to the second défense — 
that of the family arrangement — and may therefore be passed. The 
second reads as follows : 

"I further charge you that the writing of the words across the back of the 
note, 'Pay to my daughter, May W. French,' is of no effeet unless the same 
was accompanied by a delivery of the note to May W. French with the inten- 
tion of transferring the title thereof from Mary Willard French to her, and 
that, unless there was such delivery, the plaintiff in this case had the right 
to conslder said words of no effeet, and to cancel the same." 

The charge is objectionable on the ground that it seems to sub- 
mit to the jury rather the question whether the plaintiff was right 
in erasing the indorsement, than the question whether the note was 
executed and delivered to May W. French in such way as to pass 
the title to her. 



BRTAN V. UNITED STATES. 495 

The law goverriing the transfer of the title to a note by indorse- 
ment and delivery is stated with sufficient clearness in the charge 
of the court. After reciting the indorsement, which was conceded, 
the court said: 

"The claim of the défendant is that she intended to give It [the note] to 
May In order to make provision for her support. If that was her intention, 
if she made that indorsement, and the note was déllvered to the daughter, or 
dehvered to the father for the daughter, or delivered to any one for her 
daughter, the title passed, and the note belonged to the daughter, and not to 
the mother, thereafter, and the plalntlfC would not be entitled to recover in 
this action." 

Continuing, the court said : 

"But if that indorsement was made by the mother without any vlew of 
making provision for the daughter, not Intendlng that the title to the note 
should pass to her, and there was no delivery of the note to her, or to any- 
body for her, then the title remained in the mother." 

It is submitted that too much stress was thus laid upon the in- 
tention of the mother, in making the indorsement, to pass the title 
to the daughter; that the mother may hâve intended to pass the 
title when she made the indorsement, but yet may never hâve de- 
livered the note. But after ail, the intention w^ith which an indorse- 
ment is made can best be inferred from what was done with the 
note. If delivered in accordance with the indorsement, obviously 
the intention was to pass the title, and this was ail the court meant 
by putting the matter as he did. As the court subsequently said, 
phrasing it another way: 

"You are to détermine the fact as to whether the mother Intended to pass 
the title in this note to the daughter. If she did intend to pass the title — 
if there was a delivery to her, or to anybody for her, in furtherance of that 
intention — then the title did pass, and the title is not in this administrator. 
and he is not entitled to recover." 

It is to be remembered that there was no dispute as to the in- 
dorsement. That was conceded. 

No error appearing in the record to the préjudice of the plaintif! 
in error, the judgment of the court below is afïirmed. 



BRYAN v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit December 19, 1904.) 

No. 1,341. 

1. COUNTERFEITINQ — EVIDEKCE— SEPABATE OfFKNSES— AdMISSIBILITY TO SHOW 

Intent. 

In a prosecution for uttering counterfeit 5-cent pièces, where It was 
completely and satisfactorily shown that défendant had in his posses- 
sion and passed certain counterfeit 5-cent pièces, évidence that moMs 
for making 2.5-cent pièces were found in a tool chest used jolntly by 
défendant and another was admissible to show a criminal Intent in 
passing the 5-cent pièces. 

2. SaME— DiSMISSAL OF COU^'T OJ lïfDiCTMENT— Kll'ECT ON EVIDENCE. 

Where an Indlctment for counterfeiting alleged in one count the pass- 
ing of counterfeit 5-cent pièces, aiid, in another count, charged défendant 
■with possessing molds for counterfeiting '2.j-ceiit pièces, the dismissal of 
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the latter cflwt (513 not operate to wlthdraw from the Jnry évidence 
Introduceci tllèreiitaaer, where sueh évidence was admissible to show crim- 
inal latent ufider the former count. 

3. CEIMINAI, LaW— TKIAI.-^ÀEC}UMENT TO JUBY— INTEBBUPTION BY OOUP.T. 

Where counsei erroneously stated in his argument to the jury tl:at 
the efCect of the dlspiisaal of one count ot an Indictment operated to 
withdraw the évidence Introduced thereunder from the considération of 
the jury, it vras proper for the court to interrupt him in such statement. 

In Error to the District Court of the United States for the Western 
District of Texas. 

W. M. Walton and Geo. S. Walton. for plaintiff in error. 
Henry Terrell, U. S. Atty. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judj^es. 

McCORMICK, Circuit Judge. The plaintiff in error was duly 
charged by indictment, embracing five counts, with having vio- 
latèd the laws of the United States on the subject of counterfeiting 
the goyernnient money, as follows: (1) Uttering one counterfeit 
five-cent pièce on the 31st pf July, 1902; (2) uttering one like five- 
cent pièce on August ]L, ,1902 ; (3) having in his possession on Au- 
gust 13, 1902, two counterfeit five-cent pièces; (4) with havJng 
in his possession on the 13th of August, 1902, two certain counrer- 
feit molds in likeness of United States quarter-dollar pièces; (5) 
with havingf on July 1, 1902, made and forged fifty counterfeit iive- 
cent pièces. 

Early on the morning of August 13, 1902, W. H. Forsyth, aîi 
agent of the Uiiited States secret service, accompanied by F. II. 
Lancaster, a deputy United States marshal, went to the house of 
the plaintiff in error, who will hereinafter be called the défendant. 
The défendant was not then up. The officers aroused him, and at 
once searched him, and to some extent examined the house in 
which he was living. They then, having the défendant under ar- 
rest, went with him to the house of one J. H. Brown, and from 
there (the house of J. H. Brown) they took the défendant and 
Brown to a warehouse in which there were a carpenter's work- 
bench and tool chest. The défendant and Brown made no objection 
to accompanying the officers to the warehouse. The front door 
of the warehouse was locked. Lancaster got the key to this look 
from either the défendant or Brown — he cannot say which— and 
unlocked the front door. The officers then searched this shop, and 
found some pièces of métal — babbitt, half-and-half, and lead. They 
then turned to the tool chest. The key to this was given to the 
deputy marshal by J. H. Brown. Before unlocking the chest 
both the défendant and Brown, in answer to the deputy marshal's 
questions as to whose chest it was, replied that they both had used 
it; had tools in it; that it was a partnership box. Thereupon he 
unlocked the chest or box, and searched it and found — At this 
point the défendant objected to any testimony as to what was found 
in the tool chest or box uritil it was proven that the défendant was 
the owner or in possession thereof, and exercised personal control 
of the same. The same objection having been made at the same 
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point in the progress of examination as witnesses of each of the 
officers, the objection was overruled, and the witness Lancaster 
testified that in the bottom of the tool chest he found two 25-cent 
molds made of plaster paris. The date, he thinks, was 1900. Thèse 
molds were wrapped in paper. He did not open the package, but 
handed it to Mr. Forsyth, who did open it, and exposed the said 
molds to view. He searched further in the chest, and thinks he 
found a pièce of babbitt métal. Soon after the search of the tool 
box was iinished, Mr. Forsyth went away, and while he was absent 
Lancaster said to défendant and J. H. Brown, who was also xmder 
arrest, that it would save searching if they would tell where the 
five-cent molds were, and one of them said that they need not 
search any further — "You got everything;" and the witness be- 
lle ves that he said the nickel molds had been destroyed. 

The nickels referred to in the first, second, and third counts of 
the indictment were ail identified satisfactorily, and satisfactorily 
proven to be counterfeit, and were introduced in évidence to the 
jury. Three of the nickels exhibited and introduced in évidence 
had been sent by mail to the witness Forsyth at Dallas. In the 
search the witnesses made of the défendant, they found in one of 
his pockets one counterfeit nickel of the same date and mold mark 
as those which Forsyth had received. In the other pocket they 
found a genuine nickel of the same date. On the genuine nickel 
there were particles of plaster paris, or what the witness took to 
be and believed were such. The witness also found in a room in 
Bryan's house, that seemed to be unoccupied, two cans, small size, 
that had in them some mixed plaster paris, and also a pièce of 
glass about three inches in diameter with Some mixed plaster paris 
on it. On this glass was a space about an inch and a half in diame- 
ter, where some object with a roundish bottom had been placed, 
and around this place were smears of mixed plaster of paris. They 
also found a small paper sack with unmixed plaster of paris in it. 
In this connection, the witness Forsyth described the modes of 
counterfeiting by use of plaster paris to make molds, etc. 

The witness Dee Simpson stated that in the afternoon of July 
31, 1902, the défendant bought from him three bundles of fodder 
for which he paid two nickels, and on the Ist of August, same year, 
he bought a pièce of tobacco, for which he paid one nickel. Mr. 
J. H. Brown was near by when défendant bought and paid for 
the fodder. Thèse three nickels this witness turned over to his 
employer, M. H. Reed, and says that "after a few days we mailed 
thèse three nickels to W. H. Forsyth, at Dallas, Texas." Witness 
M. H. Reed states, "Thèse three nickels were sent by me to W. 
H. Forsyth, at Dallas, Texas, between the 3d and 7th of August, 
1902." The bill of exceptions shows thèse three nickels were 
identified as the three nickels passed by défendant to Dee Simpson, 
and were satisfactorily shown to be counterfeit. The défendant, 
testifying on his own behalf, said : 

"I passed two nickels on Dee Simpson for fodder, and one nickel for to- 
bacco, but did not know they were counterfeit. The goTernment, I am told In 
the évidence, found a counterfeit nickel on my person when they arrested 

133 F.— 32 
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m« ; aiso one genulne nickel tbat; had some llttlë specks of plaster of paris 
on it" 

He accounts for his possession of ail of the nickels, and states 
that whether they were false or genuine coins he does net know. 
He also accounts for the possession of plaster of paris and the pièce 
of glass referred to in the testimony, and states that he never en- 
gagea in counterfeiting, never knowingly had any counterfeit 
money in his possession, is a poor man, is a carpenter by trade, and 
Works for his living and the support of his family. He then proved 
by a number of witnesses that plaster of paris was used in numer- 
ous mechanical pursuits, such as carpenters, plumbers, and men- 
ders of broken articles, framing of pictures, etc. The défendant 
proved his good character as a truthful, honest, law-abiding citizen 
by nine witnesses. He also proved that his business was that of 
a carpenter. 

The bill of exceptions shows that the government ofïered in évi- 
dence two sets of 25-cent molds and several pièces of métal, testi- 
fied to and iabout by the two witnesses, W. H. Forsyth and F. H. 
Lancaster-j as being on the workbench and in the tool-chest, to the 
introduction of which évidence the défendant objected because nei- 
ther thè workbench nor the tool chest had been proved to hâve 
been in the actual possession of, or under the control of, the de- 
fendant, so as, in law, to charge him with the guilty possession or 
control thereof, and, until such proofs were in, such molds and 
métal were not legally admissible in évidence against him. Thèse 
objections were by the court overruled, and the said two sets of 
25-cent molds, and the said babbitt, half-and-half, solder, and other 
metals were by the government introduced in évidence to the jury. 
It shows fûrther that the court declined to submit to the jury for 
their considération the fourth count in the indictment, and there- 
upon the government dismissed that count; and the défendant then 
orally requested the court to withdraw the said two sets of molds 
as évidence, as well as the évidence relative thereto, from the jury, 
as the same had become irrelevant and immaterial to the other 
issues joined on the remaining counts of the indictment. This 
motion the court declined to grant. 

The assignment of errors présents substantially only two ques- 
tions: Did the court erl" ih admitting, over the objections of the 
défendant, the ttstimony ôf the witness W. H. Forsyth and of the 
witness F. H. Lancaster on the subject of the warehouse of Evans 
& Turner, the tool chest therein found, and the molds for making 
25-cent pièces found in said box or tool chest, and the metals found 
in said box or tool chest? Second. Did the court err in interrupt- 
ing counsel for défendant in his argument to the jury, wherein he 
was arguing that the count in the indictment in regard to the de- 
fendant being charged with the possession of the molds for coun- 
terfeiting quatter-dollar pièces had been dismissed by the court, 
and therefore the évidence that had been adduced to support that 
count went out qf the case, even as said counts had gone out, and 
could not .be considered by the jury as touching the other counts 
in tlie indictment? 
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The distinguished counsel who représentée! the défendant below, 
and who has filed an able brief in this court, says that the first of 
thèse alleged errors is well taken, because up to the time of the 
admission of the testimony objected to there had not been deliv- 
ered to the court and jury any testimony whatever to connect the 
défendant Harvey F. Bryan with the warehouse, tool chest, metals, 
or raolds, or legally charging him with the possession thereof, or, 
with the guilty knowledge of same, of counterfeiting money of the 
United States. And further that after the government, through its 
accredited ofBcer, had dismissed the fourth count, to permit the évi- 
dence just referred to to remain before and with the jury to con- 
sider in connection with other counts in the indictment for other 
offenses, when the other évidence had plainly and indisputably 
eut défendant ofï wholly and clearly from any responsibility what- 
ever for or because of the existence or whereabouts of said molds 
and métal, or the possession thereof or any part thereof ; and this, 
too, when said évidence was unquestionably irrelevant and imma- 
terial to the other counts in the indictment not dismissed, and when 
the défendant had, by an express spécial, written charge, requested 
the court to withhold such évidence from the jury. 

We are unable to concur in thèse suggestions oif the able counsel. 
It appears to us from our examination of the record that no ques- 
tion was made, or could hâve been made, as to the satisfactoriness 
and completeness of the proof that the défendant did pass the coins 
charged in the first and second counts of the indictment, and that 
on the date mentioned he had in his'possession the coins mentioned 
in the third count of the indictment as being spurious ; that thèse 
coins were ail identified, and were satisfactorily shown to be spuri- 
ous ; and that nothing remained to establish the guilt of the défend- 
ant as charged in thèse three counts of the indictment, except the 
intent or motive with which the three spurious coins that had been 
passed were passed, and the two spurious coins that were in his 
possession were held by him. It seems to hâve been the theory of the 
counsel for the défendant that ail the proof with référence to the 
tool chest and its contents, as testified to by the witnesses who ex- 
amined the same, was admitted and could only hâve been properly 
admitted under the fourth count in the indictment, and that, when 
that count had been dismissed by the government, this proof which 
had been admitted in its support was necessarily by that dismis- 
sion withdrawn from the case. In référence to that count and the 
admission of this évidence, the counsel suggests that when the tes- 
timony was admitted it was in the nature of direct évidence intro- 
duced for the purpose of convicting plaintiff in errer on the count 
No. 4 of the indictment. That may very well be one of the grounds 
on which this testimony was admitted at the time it was admit- 
ted, and it may be conceded that it was in the nature of direct 
évidence to support that count of the indictment; but it by no 
means follows that, because it was in the nature of direct évidence 
to support one count in the indictment, it thereby had, or for any 
other reason shown in this record, lost its character as indirect évi- 
dence to illustrate the intent, and from which, with other circum- 
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Stances, the jury could deduce the intent oî the défendant in doîng' 
the acts otherwise fully established against him, charged in the 
counts Nos. 1, 2, and 3. The orily remaining question open under 
thèse counts at the conclusion of the pi-oof was the one of frauda- 
ient intent or not. "And upoii questions of that sort, where the 
intent of the party is matter in issue, it bas always been deemed 
allowablcj as well in criminal as in civil cases, to introduce évidence 
of other acts and doings of the party of a kindred character, in 
order to illustrate or establish his intent or motive in the particu- 
lar act directly in judgment. Indeed, in no other way wbuld it be 
practicable in many cases to establish such intent or motive, for 
a single act taken fay itself mây not be décisive either way, but 
when taken in connection with the others of like character or na- 
ture, the intent or motive may be demonstrated with almost con- 
clusivé certàinty." Woôd v. Urtited States, 41 U. S. 360, 10 L. Ed. 
987. "Whenever the necessity arises for a resort to circumstantial 
evidencei either from the nature of the inquiry or the failure of 
direct prodf, objections to testimony on the ground of irrelevancy 
are not favored, for the reason that the force and effect of circum- 
stantial facts usually and- almost necessarily dépend upon their 
connection with each other. Circumstahces altogether inconclu- 
sive if separately considered may, by their number and joint opéra- 
tion, especiailly when corroborated by moral coincidences, be suf- 
ficient fo constitute conclusive proof." Castle v. Bullard, 64 U. S. 
187, 16 L. Ed. 424. , 

The deputy marshal who had the défendant and Bi^own in cus- 
tody at the time the tool ehest was opened and examined says: 
"Before unlocking the chest, both défendant and Brown, in answer 
to my question as to whose chest, replied that they both had used 
it; had toolsin it; that it was a partnership box." Brown owned 
a workbénch and a tool chest, both of which occupied a place in the 
warehouse known as the "Tumer & Evans Warehouse," the front 
door of which was kept locked, and to it Brown had the key. The 
défendant testified that he and Brown worked together sometimes 
on jobs of carpentry; that he had some tools, and kept them in 
Brown's toolchest; that he had no key to the chest, and did not 
own, possess, or control it. The witness LancaStier had found in 
the defendant's house two cans that had in them some mixed plas- 
ter of paris; also a smaill paper sack with unmixed plaster of paris 
in it; also a pièce of glass described, on which was a space where 
some object with a roundish bottom had been placed, and arOund 
this space were smears of mixed plaster of paris. They found in 
the tool chest two plaster of paris molds for making 25-cent pièces, 
and on the workbénch several pièces of métal, babbitt, half-and-half. 
lead solder, and a small pièce of métal that had been melted. One 
of the pièces of métal was in the tool chest, and the balance was 
lying loose on the workbénch. They testified that babbitt métal, 
half-and-half, lead solder, and other metals are used in making coun- 
terfeit money. The witness Dee Simpson testified that Brown was 
near by when défendant bought and paid for the fodder, in payment 
of which he passed two of the counterfeit nickels. 
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The case seems to us to be one which clearly authorizes a référ- 
ence to the circumstances shown by the proof objected to, because 
those circumstances are connected sufficiently with the established 
transactions of the défendant to illustrate in some measure his in- 
tent in the conduct charged against him to hâve been criminal, and 
should hâve been admitted, and doubtless virould hâve been admit- 
ted, by the trial judge, even if the fourth count in the indictment 
had never been inserted therein ; and, having been admitted, they 
were not, as the judge distinctly announced, withdrawn from the 
jury by the dismissal of the fourth count. This being so, it was 
not error in the judge to arrest the argument of counsel to the jury 
at the time and in the manner specified in the bill of exceptions 
and in the assignment of errors. On the contrary, it was the duty 
of the trial judge to interpose as he did. Waldron v. Waldron, 156 
U. S. 361, 15 Sup. Ct. 383, 39 L. Ed. 453. 

We fînd nothing in Thompson v. Bowie, 4 Wall. 471, 18 L. Ed. 
423, or in United States v. Ross, 92 U. S. 284, 23 L. Ed. 707, or in 
Xenia Bank v. Stewart, 114 U. S. 231, 5 Sup. Ct. 845, 29 L. Ed. 101, 
which required or authorized the trial judge in this case to exclude 
the évidence objected to by the défendant, or to withdraw that évi- 
dence after the dismissal of the fourth count in the indictment. 

The judgment against the défendant is therefore afïirmed. 



COMMERCIAL NAT. BANK T. NACOGDOCHES COMPRESS & WARE- 

PIOUSE CO. 

(Circuit Court of Appeals, Fiftii Circuit. December 19, 1904.) 

No. 1,372. 

1. ESTOPPEL— IfAILUEE TO SPBAK OtTT— INDTJCING RELIANCB ON FORGED RE- 

CEIPTS. 

Plaintiff was engaged in the banlîing business, and received from a de- 
positor -warehouse receipts for cotton, ostensibly Issued to the depositor 
by défendant, as collatéral for a loan to the depositor. It thereupon 
wrote to défendant, stating that it had accepted the receipts as covering 
the transfer of the cotton. The receipts were forgeries, and the de- 
positor had no cotton in warehouse corresponding with them; but de- 
fendant, knowing that the receipts w-ere forgeries, or at least that tlieie 
was no cotton corresponding therewlth, made no reply to the letter 
until after the depositor had failed, and its deposit with plaintiff, which 
it could hâve retained to reimburse itself, had been considerably dimin- 
ished. Held, that défendant was liable in damages for plaintifE's loss, 
on the theory of estoppel, In having remained silent when it knew that 
plaintifC was reiying on the forged receipts, until plaintifif's position with 
respect to its depositor was altered for the worse.. 

McOormick, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

This action was brought by the Commercial National Bank, a corpora- 
tion chartered under the national banking act, against the Nacogtioehes 
Compress & Warehouse Company, a corporation created under the laws of 
the State of Texas. The plaintiff claimed that it had been damaged In the 
sum of $20,000 by reason of the tacts oereinafter stated. The trial court 
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instructed the Jury peremptorlly to return a verdict for the défendant The 
plaintiff brings the case hère, and this action of the court is assigned as 
error. 

To maké the point involved appear, it is necessary to state the facts, to 
soine extent, which appear In the pleàdlngs and in the évidence presented on 
the trial : 

The plaintifC vras engaged In the banking business in New Orléans, and 
A. Wettermark & Son, of Nacogdochesi Tex. (a flrm composed of A. Wetter- 
mark and B. S. Wettermark), kept a deposit account with the bank previous 
to and durlng the months of Deceinber, 1902, and January, 1903. On De- 
cember 23, 1902, the bank received fronj Wettermark & Son two warehouse 
recelpts as collatéral to secure a note for $10,000, dated Deeember 18, 1902. 
payable 30 dàjs after date, and signed by A. Wettermark & Son. The two 
warehouse receipts were estimated to be worth $16,000, and wère as (oUows : 

"Nacogdoches Compress & Warehouse Company. 
"Jan'y. 
"Shipment Nacogdoches, Texas, Nov. 30, 190a. 

"Received of D. T. Iglehardt & Co., 

"One hundred — baies of cotton for account of A. Wettermark & Son. 

"[Signed] Nacogd. Compress & W. H. S. Co., 

"Per Baldwin, Superintendent 
"Marks : 
"h. O. D. P. 
"Insured. 

"[Indoirsed] A. Wettermark & Son." 

And: 

"Nacogdoches Compress and Warehouse Company. 
"Jan'y. 
"Shipment Nacogdoches, Texas, Nov. 28th, 1902. 

"Received of 0. Volman, 

"Three hundred baies cotton. 

"[Signed] Nacogd. Compress & W. H. S. Co., 

"Per Baldwin, Superintendent 
"Marks : 
"C. 0. D. B. 
"Insured. 

"[Indorsed] A. Wettermark & Son." 

They were indorsed In blank by A. Wettermark & Son. B. S. Wetter- 
mark, the junior partner of the flrm of A. Wettermark & Son, was the secre- 
tary and treasurer of the défendant warehouse company. The record shows, 
without dispute, that thèse warehouse receipts were forgeries, and It tends 
to show that they were forged by B. S. Wettermark. After receiving thesp 
warehouse recelpts the plaintifC bank, acting under the advice of its counsel. 
wrote the défendant warehouse company the followlng letter : 

"The Commercial National Bank, 

"New Orléans, Dec. 23, 1902. 
"The Nacogdoches Compress and Warehouse Co., Nacogdoches, Texas— 
Dear Sirs: We beg to advlse you that we hold compress receipts issued by 
your company, dated Nov. 28, 1902, for 300 baies of cotton marked 'C. O. D. E.,' 
and dated Nov. 30, 1902, for 100 baies cotton, marked 'L. O. U. P.,' said cottou 
being held for account of A. Wettermark & Son, and by them blank endorsed. 
"As thèse recelpts do not state that thls relative cotton is held subject to 
the return of the recelpts, we beg to notlfy yon that we bave accepted them 
as eovering the transfer of the cotton. 
"Please advlse us if we are correct, and oblige, 

"Yours trùiy, J. H. Fulton, Manager." 

Thls letter was duly posted, and was received certainly not later than De- 
eember 26, 1902, by E. E. Baldwin, superintendent and manager of the dé- 
fendant company, who handed the letter to B. S. Wettermark. At the tlme 
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tliis letter was so recelved by the défendant company, both BaldwJn and 
B. S. Wettermark knew that the warehouse company dld not hâve 300 balea 
of cotton marked "O. O. D. E." and 100 baies marked "L. O. U. P.," as de- 
scribed in the warehouse receipts. B. S. Wettermark undoubtedly knew that 
tlie warehouse receipts were f orgeries. On or about January 3, 1903, Wetter- 
mark & Son falled in business. Early in January, and probably on the 7th 
(iay of January, an attomey represènting the plalntiff bank had an interview 
with E. E. Baldwin. He showed the warehouse receipts to Baldwin, and 
Baldwin said that they were forgeries. He then showed Baldwin a eopy of 
the letter written by the plaintlfif bank to the warehouse company on Decem- 
ber 23, 1902, and asked Baldwin how it happened, if thèse warehouse receipts 
were forgeries, that he had not replied to this letter. Baldwin stated (this 
witness testified) that he wanted to answer the letter, and spoke to B. S. 
Wettermark, the secretary of the company, and that Wettermark told him not 
to do it. This witness further testified: "Mr. Baldwin admitted to me that 
be knew the document was a forgery, and that he was compelled by Mr. 
Wettermark's instructions not to notify the bank, although he (Baldwin) knew 
thèse receipts were forgeries at the time." The évidence of two other wlt- 
nesses for the plaintifC, while it did not show that Baldwin admitted that he 
knew the warehouse receipts were forgeries at the time he recelved the 
letter of December 23d, showed that Baldwin did admit that at that time he 
knew that there was "something wrong" about the warehouse receipts, and 
that the warehouse company did not hâve 400 baies of cotton marked as 
shown by the warehouse receipts. 

Neither B. S. W^ettermark, the secretary, nor E. B. Baldwin, the superin- 
tendent and manager, of the warehouse company, by telegram or letter, 
notifled the plaintiffl bank that the warehouse receipts were forgeries, nor did 
they give it notice that the warehouse company dld not hâve the cotton de- 
scribed in the receipts, nor did they answer the letter recelved by them from 
the bank, of date December 23, 1902. After the interview, however, with the 
iittorney of the plaintiff bank, Baldwin wrote the foUowing letter, which was 
recelved at the New Orléans post office January 10, 1003, to wit : 

"Office of 

"The Nacogdoches Compress and Warehouse Co. 

"E. E. Baldwin, Superintendent. 

"Nacogdoches, Texas 1-7, 1903. 
"The Commercial Nat'l Bank, New Orléans, La. — Dear Sir: Letter you 
lefer to was handed to B. S. Wettermark who was Secy. and Treas. of Com- 
press as I knew nothing of this transaction, the Wettermark Bank failed in 
few days and it now transpires several fraudulent tickets are standing out, 
having some 1100 baies ail ready presented and some 3350 baies reported us 
by wlre. 
"Without a doubt your tickets are forgedi 
"Yours truly, 
"[Signed] E. E. Baldwin, Supt." 

Having stated the évidence which showed the forgery, and tended to show 
the time that the forgery came to the l^nowledge of the warehouse company, 
;i.nd that showed the conduct of the oflicers represènting the company after 
they ûbtained knowledge of the forgery, we will now state the évidence 
vi-hich tends to show the efiCect that this conduct had upon the interests of the 
plaintiff bank : The $10,000 note of A. Wettermark & Son held by the plain- 
tif! bank has never been paid. At the time this suit was brought, A. Wetter- 
mark owed the bank on this note and other daims $13,510.09, with interest to 
lie added. The account of A. Wettermark & Son for the months of November 
and December, 1902. and January, 1903, as itemized, showlng débits and 
crédits, was offered in évidence. The accoimt shows that when the $10,000 
note was discounted by the plaintiff bank, and the warehouse receipts re- 
ceived byit, the amount of the note was iœmefljateîy plaeed to the crédit of 
A. Wettermark >fc Sou, and drawn uut by their cheiiks, und that on tbe 24lU 
of December, 1902, the account showed that Wettermark &'Son had over- 
drawn their account $27.56. On tho 20tU of Deeeruber, however, they made 
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ftther deposlti! JB the bank, and their aecoxint âhowed a balance In thelr 
favor of more thaï» $7,000. Subsequentiy they overdrew their account again, 
but made otherdeposlts, and on January 2, 1903, the balance to thelr crédit 
wa» $6,828.96. On January 5tlQ the amount stlll remalning to their crédit 
was $4,289.87. ThlB buiq was drawn ont of the bank by several checks, and 
the account shows that on the 27th of Januâry It had been oyerdrawn $54.54. 
Mr. Fulton^ the gênerai manager of the plalntiff bank, who produced the state- 
œent from whlch the foregolng figures were taken, testlfied: "The statement 
attacbed shows the condition of the account [meanlng the account of A. Wet- 
termark & Son with the bank], and by référence to It you wIU see that as late 
as January 2, 1903, we could hâve retalned $6,828.96, which amount was at 
their crédit" 

Edwin T. Merrick, Ben B. Gain, and W. Frank Knox, for plain- 
tiff in error. 

Seth W» Stewart and J. A. Templeton (Blount & Garrison, on the 
brief), for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, having made the foregoing statement 
of the càsè, delivered the opinion of the court. 

That it was wrong for Baldwin and B. S. Wettermark to remain 
silent under the circumstances, no just man can deny; and, if such 
wrong caused injury to the bank, a jurisprudence would be defective 
that afforded no remedy. If we were without précèdent in cases, 
gênerai pririciples would authorize relief, for the law can ask no 
better justification than the instincts of ail just men. It would 
be a most unreasonable and unjust rule to permit the active man- 
agers and officers of a warehouse company, who knew that a bank 
was relying upon its forged receipts, to remain silent and not di- 
vulge the fact until the condition of the bank was altered for the 
worse. The law condemns not only active misrepresentation, but 
it imposes such activity as is requisite to reasonable social conduct; 
condemning négligence and requiring a measure of prudence to 
avoid injuring others. "A good example of duty," says the learned 
author of a récent work, "is to be found in cases in which a man, 
finding that his name hàs been forged, neglects to notify the victim 
until after his position (by the death, escape, or bankruptcy of the 
forger) has been changea." Ewart on Estoppel (1900) 41. The 
gênerai principle that the négligent failure to act, when it causes 
injury to others, créâtes an estoppel, was announced and applied 
by the Suprême Court in Leather Manufacturers' Bank y. Morgan, 
117 U. S. 96, 6 Sup. Ct. 657, 29 L. Ed. 811 ; and the House of Lords 
in McKenzie v. British Linen Co., 6 App. Cas. 82 — a case in which 
the bank's position not having been altered by the wrong prevented 
the estoppel — announced the rule that "a person who knows that a 
bank is relying upon his forged signature to a bill cannot lie by and 
not divulge the fact until he sees that the position of the bank is 
altered for the worse." The same principle, under varying cir- 
cumstances, has been often applied. Ewart on Estoppel (1900) 
pp. 135, 136, and cases there cited. 

We do not find that the learned trial judge, in his instructions to 
the jury, said anything that conflicts with the principles that we 
hâve announced. He directed a verdict for the défendant, because^ 
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in his opinion, the plaintiff "had net shown that he was injured by 
the silence of the défendant." The facts as they appear in the rec- 
ord do not, we think, authorize the court to décide, as matter of 
law, that the plaintiff was not damaged by the conduct of the de- 
fendant. 

As the case is to be tried again it is well for us not to discuss at 
length the facts, but, without referring to other probable results 
of the failure to give notice of the forgery, it seems évident, on 
the évidence as it appears in the record, that, if the warehouse 
Company had answered the letter of the plaintiff with reasonablc 
promptness, there were such dealings between the bank and Wet- 
termark & Son that the former might hâve recovered some of its 
loss. It is true that, if information of the forgery had reached the 
bank on December 24th, Wettermark & Son then had no funds in 
the bank ; but a f ew days later, on January 2d, they had to their 
crédit more than $6,000. 

The judgment must be reversed, and the cause remanded for a 
new trial. 

McCORMICK, Circuit Judge, dissents. 



SHDGART V. ATLANTA, K. & N. RY. 

(Circuit Court of Appeals, Sixth Circuit. December 1, 1904.) 

No. 1,311. 

1. Master and .Servant— Death of Servant— Raileoads—Fibeman. 

Wtiere, in an action for the death of a railway flreman by the derail- 
ment of his engine while it was runnlng baclcward at high speed, there 
"was évidence that the derailment occurred at a curve near a stock gap, 
that many of the ties in the curve were rotten, which had permitted tho 
outer rail to sink one-half ineh lower than the inner rail when it should 
hâve been four inches higher, and that there were many low joints 
around the curve which included the cattle gap, some being out of 
surface from one to two inches, the question of defendant's négligence 
in the préservation of the track was for the jury. 

2. Same— Fellow Servants. 

Since a railroad flreman and his engineer are fellow servants, no re- 
eovery could be had for the doath of such flreman by the derailment of 
the engine, if the same was caused by the fault of the engineer. 

8. Same— Pboximate Cause. 

Where, in an action for death of a railroad flreman by the derailment 
of the engine on which he was working, there was évidence justifying a 
flnding that the derailment would not hâve happened but for the dé- 
tective condition of the track. whether such defective condition was the 
proximate cause of the accident was for the jury, though the speed at 
which the train was operated, and the fact that the engine was being 
run with the tender in front, might hâve been contributing causes. 

4. Same— CoNTEiBUTi.vG Causes. 

Where a railroad flreman was killed by the derailment of the engine 
on which he was working, diroctly CTused by a defcct in the track, t!ie 

X 4. See Master and Servaiu, vol. .'34, Cent. Dig. §§ 515, 521 ; Négligence, vol. 
37, Cent. Dig. § 75. 
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rallroa^ Cf>mi>an; was not excused from lîabllity on the ground that the 
englneep Wfts jfuilty of négligence cohtributing to the accident in run- 
nlng the train at an excessive rate of speed. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

G. W. Pickle (J. W. Drummond and Pickle, Tumer & Kennerly, 
of counsèl), for plaintiiï in error. 

Smith, Hammond & Smith and Cornick, Wright & Frantz 
(Alexander W. Smith and John H. Frantz, of counsel), for défend- 
ant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge. John S. Shugart, a fireman in the 
service of the défendant railway company, was killed by a derail- 
ment of the engine upon which he was firing. This is an action 
under the Tennessee statute, by his widow, to recover damages. 

At the conclusion of ail of the évidence, the jury was directed 
to find for the railway company. There was no dispute but that 
the deceased was killed by the derailment of his engine. Neither 
is it claimed that the fact of the derailment and death of the dé- 
cèdent establishes an}' presumption of négligence, as it might if 
he had been a passenger. The case turned, in the judgment of the 
trial judge, and in the judgment of the counsel who hâve argued 
the case herCj upon the question of the proximate cause of the 
derailment. 

The undisputed facts were that the engine derailed was hauling 
a work train of 12 cars engaged in carrying slag for ballasting pur- 
poses from one point on the road to another. As there was no 
turntable conVenient, the engine was moved backward with tender 
in front. The derailment occurred when returning empty for slag 
at a speed not exceeding 20 miles per hour, taking that view of the 
évidence most favorable for the party against whom a peremptory 
charge is directed, a speed which does not seem to hâve exceeded 
the maximum allowed for trains of this class. The derailment oc- 
curred on a four-degree curve, and, from the indications on the 
ground, the fore; wheel of , the tender fîrst mounted the outside 
rail at a point about 60 feet south of a certain stock gap. The 
flange rode this rail for some 10 feet, and then crossed the rail, and, 
after traveling on the ends of the ties, ran oiï the embankment 
and turned over. This action of the tender derailed the engine on 
opposite side of the track. 

With référence to the condition of the roadway at place of the 
disaster, there was évidence that the timbers of the stock gap 
were rotten, particularly the stringers or sills which supported the 
cross-ties, and that, in conséquence of the choking of the ditch 
under the gap, the ground had softened, and the whole structure 
was depressed below the surface of the track an inch or more; that 
the outer rail, instead of being four inches higher than the inner 
rail, was lower than the latter by about one-half inch. There was 
also évidence that there were many low joints around the curve 
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which included this cattle gap, some being out of surface as much 
as from one to two inches, and, that there were many rotten cross- 
ties in same curve ; that in some cases the spikes were out, and in 
others so loose as that they could be puUed out by hand. The 
évidence tending to show this condition of the roadway at this 
curve was strongly contradicted by the witnesses for the railway 
Company. But that there was a very material conflict in respect 
to the condition of the roadway at the curve where this derailment 
occurred is not denied, and was assumed by the trial judge when 
he directed the verdict. 

Expert witnesses testified that the efïect of rough joints, in a 
curve, on each side of a depressed cattle gap, with outer rail below 
level of inner rail, would be to cause a lurching movement, first 
to one side and then the other, calculated to cause a derailment. 
There was also expert évidence that lurching or rocking due to 
bad surfacing would be increased, and the danger of derailment 
greater, when a train is pulled at some speed with tender in front 
of the engine. There was also expert évidence that excessive 
speed in rounding a curve is one of the causes of derailment. It 
also appeared that the outside rail in a curve should hâve an éléva- 
tion over the inside rail of one inch for every degree of curvature, 
and that the failure of the outside rail to be at its proper élévation 
is another cause of derailment. There was also évidence that de- 
railments sometimes occur without any assignable cause. De- 
fendant's roadmaster, after an examination of the place, testified 
that in his opinion the alleged defective stock gap had nothing to 
do with the wreck, as he thought the tender and engine would 
recover balance, if any lurching was produced by its condition, 
before reaching the point where it first mounted the rail ; and that 
iin his opinion the derailment was due to excessive speed. Defend- 
ant's track superviser, after a like examination, testified that he 
could not say what was the cause of the derailment. 

It is the duty of a trial judge, when called upon to direct a ver- 
dict, to take that view of the évidence most favorable to the side 
against whom a verdict is to be directed. It was therefore the 
duty of the trial judge to assume that the roadway of the défend- 
ant at the place of derailment was in the condition testified to by 
the witnesses for the plaintifï. That there was évidence contra- 
dicting this, and that the defendant's évidence upon this point 
may hâve outweighed the plaintifï's, will not justify the withdrawal 
of a case from the jury, although it may justify a new trial. The 
view which this court takes of the function of a judge in directing 
a verdict, as compared to his duty in passing upon a motion for 
a new trial, has been fully and frequently considered by this court, 
and we need only refer to the cases: Mt. Adams Ry. Co. v. Low- 
ery, 74 Fed. 463, 20 C. C. A. 596; Travelers' Ins. Co. v. Randolph, 
78 Fed. 754, 24 C. C. A. 305 ; Standard Accident Co. v. Sale, 121 
Fed. 666, 57 C. C. A. 418, 61 L. R. A. 337. But the trial judge did 
not assume that the évidence was not legally sufficient to go to the 
jury jipon the question as to whether the company had not been 
négligent in respect to the condition of its track. Upon the con- 
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trary his direction was based upon what he regarded as tlie în- 
suffiGiqnçy of/the évidence to justify a finding that any such de- 
fective condition of the stock gap was the proximate cause of a 
derailment which occurred some 60 feet south of the cattle gap. 
On this subject he said, in explanation of his direction, "that, con- 
ceding there was a defect in this stock gap, as some of the wit- 
nesses undertake to point out, and that it may hâve given the 
engine a, rolling or tilting motion as it passed over it, I conclude 
that it would be a mère matter of spéculation for you to say that 
this was the proximate cause, or that there was any causal con- 
nection between that and the accident south of that; whether it 
was a rail and a half or two rails would be a mère matter of guess- 
work." 

There was opinion évidence that any rocking motion given the 
tender and engine in running over the cattle gap would be cor- 
rected and the engine recoyer its balance before going as much as 
60 feet, that being the point beyond the cattle guard where the 
first sign of climbing the rail was observable. This expert opin- 
ion would be of much greater weight but for the fact that there 
was évidence that the joints were out of surface at the first two 
or three joints after passing over the cattle guard, and that one 
or more of thèse joints were out of surface as much as f rom one to 
two inches, and also évidence that the outer rail or two beyond 
the guard were not at the right élévation for a four-degree curve. 
In other words, there was évidence of a continuance, in a lesser 
degree, between the gap and the place where the wheel of the tender 
first mounted the outer rail, beyond the gap, of the same négligent 
condition as that claimed to exist at the cattle gap itself. Tliere 
was also expert opinion that the vibratory motion given the en- 
gine and tender at the gap would be renewed at the first low joint, 
which was about 15 feet beyond the gap, and again repeated when 
the low joint on opposite rail was reached, and so on; the tender 
being throwri fîrst one way and then the other. 

The question of proximate cause was not therefore to be con- 
sidered apart from the alleged condition of the track between the 
cattle gap and the first indication of mounting the outer rail. But 
we do not suppose the very careful trial judge intended to ignore 
the évidence referred to, or to lirait the question of proximate cause 
to the alleged condition of the cattle gap alone. The aspect of the 
évidence whiçh evidently moved him to stop the case was the tes- 
timony touching the speed of this train, traveling as it was with 
tender in front. Following the quotation from his charge above, 
he said: 

"I am further of opinion that the weight of évidence showlng that [the 
derailment] was probably the résuit of too rapid speed is more satisfactory 
than Is the évidence that tends to show that It was caused by any trouble 
with that stock gap. Now, In that state of the case, as much as our sym- 
pathy may go out for the loss of a young man of good prospects, I think it 
would be to turij the case over to you for spéculation." 

At another place he said: 

"It Is a known fact that an engine may get off the track without any 
cause which eau be assigned with reasonable certainty. I feel decidedly 



SHUGABT V. ATLANTA, K. & N. BT. 509 

tbat when you corne to say in this case, with rensonable CRrtalnty, Just what 
causée! this wreck, that it can not be done ou this évidence, tbat Is, that 
between the two possible contentions about it, if tliere is a différence In the 
probability of how it occurred, that différence is in favor of the probability 
that a toc rapid rate of speed, coupled with the fact that the engine and 
tender were running backwards, * * * i think the physical circumstances 
show that fact, in view of the kind of wreck, and the way the cars were 
piled— the place at which they were thrown together — that tUey were run- 
ning with quite an amount of force." 

To further illustrate the ground of the court's action, we quotc 
f rom an earlier paragraph : 

"If the évidence leaves the case in such a state as that two or moie 
agençies may hâve been operative to cause the accident, for one of whieii 
the Company would be liable, and for one or more of whicli it would not 
be liable, why, then, it becomes what is called a spéculative question, and is 
not a case which, under the law, can go to the jury, it being the duty of 
the plaintifC to satisfy the jury that it resulted from an agency for wliich 
the Company is responsible," etc. 

In short, the circuit judge, as he more than once told the jury, 
was of opinion that the case fell within Patton v. T. & P. Ry. Co., 
179 U. S. 658, 663, 21 Sup. Ct. 275, 45 L. Ed. 361, where, in a suit 
by an employé for an injury resulting from a defective engine 
step, it was said, that in such an action, the burden being upon 
the employé to show that the master had been guilty of négli- 
gence, "it is not sufficient for the employé to show that the employ- 
er may hâve been guilty of négligence, the évidence must point to 
thé fact that he was. And when the testimony leaves the matter 
uncertain, and shows that one of half a dozen things may hâve 
brought about the injury, for some of which the employer is respon- 
sible and for some of which he is not, it is not for the jury to guess 
between thèse half dozen causes and find that the négligence of the 
employer was the real cause, when there is no satisfactory founda- 
tion in the testimony for that conclusion." But this means noth- 
ing more than has been said many times, that the party upon 
whom the burden rests must adduce sufficient évidence to make 
out his case, and if that which he ofïers afïords no reasonable 
foundation, if credited, for reasonable men to found a verdict upon 
in his favor, it is the duty of the court to take the case from the 
jury, and not permit a verdict based upon conjecture rather than 
évidence. But in the case on hearing there was, as we hâve seen, 
évidence legally sufficient to go to the jury upon the question of 
the négligence of the company in the care and préservation of the 
track at the place of derailment. 

It may be conceded that, unless this alleged bad condition was 
a proximate cause of the derailment, plaintiff had no case, and the 
direction was right. Négligence which does not cause or con- 
tribute to an injury is nonactionable. But proximate cause is a 
question of fact, and a question for the jury if there is substantial 
évidence from which it may reasonably be deduced that the négli- 
gence shown was a proximate cause of the injury complained of. 
McDonald v. Toledo, etc., R. Co., 74 Fed. 104, 20 C. C. A. 322 ; 
Railroad v. Kellogg, 94 U. S. 469, 24 L. Ed. 256. It devolved, there- 
fore, on the plaintifï in this case to show by évidence, facts, and 
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circumstances from it which it might be reasonably inferred that 
but for the bad condition of the track at the place of derailment the 
accident would not hâve occurred. It may be, if the work train 
upon which deceased was engaged had been moving with the en- 
gine in its usUal place, and at a slow speed, that this derailment 
would not hâve occurred. The position of the tender and the 
backward movement of the engine may well be regarded as an 
incident to the character of the work and road upon which de- 
ceased was engaged. Dangers reasonably incident to such a mode 
of moving this work train were part of the risks assumed by the 
deceased. If the speed of the train was excessive, as claimed, that 
was a fault of the engineer,,if a fault at ail. For any négligence of 
the engineer in the running of this train the company would not 
be responsible to décèdent, because the engineer and his fireman 
were fellow servants. If, therefore, the excessive speed of this 
train, running with tender in front, was the sole proximate cause of 
the wreck, the plaintifï cannot recover, and the judgment is right. 
But, upon the other hand, if the alleged bad condition of the track 
at the point of derailment contributed to the wreck, not indirectly, 
but proximately — that is, directly — the défendant would be liable, 
although the négligence of a fellow servant also contributed. The 
bad condition of the track may not hâve been the sole cause of the 
accident, but if it was a cause without which the derailment would 
not hâve happened, then it is a contributory cause. A cause with- 
out which the derailment would not hâve occurred is necessarily 
a proximate cause, although other causes may hâve co-operated in 
bringing it about. 

In McDonald v. Toledo Ry. Co., 74 Fed. 104, 109, 20 C. C. A. 322, 
326, a plaintifï's buggy was overturned and plaintiff seriously in- 
jured. Plaintifï's horse was frightened by a cause for which the 
défendant was not liable, and ran over a pile of snow negligently 
made in the street by the défendant. The fright of the horse was 
the cause of plaintifï's buggy being carried on and over this pile 
of snow. But the déclaration averred that but for the présence 
of this object plaintifï would not hâve been overturned or hurt. 
This allégation on demurrer being confessed, we said: 

"Then this inass of snow, whiûh onght not to hâve been where it was, 
and was only there through the négligent Interposition of the défendant, 
was a cause, which, if it had not existed, the plaintiff's buggy would not 
hâve been overturned, and he would hâve sustained no injury. If, there- 
fore, the négligence of the company was not the causa causans, it was causa 
sine qua non. Whether it was a cause without which the accident would not 
hâve happened is a question of fact, unless the circumstances appearing 
demonstrate that the causal connection was not proximate." 

We cited, for the doctrine of that case, Hayes v. Railroad, 111 
U. S. 228, 4 Sup. Ct. 369, 28 L. Ed. 410, and Railway v. Kellogg, 
94 U. S. 469, 24 L. Ed. 256. Postal Tel. Co. v. Zopfi, 73 Fed. 609, 
614, 19 C. C. A. 605, is to same effect. 

That cause is proximate without which the accident would not 
hâve happened, but which, in the probable séquence of events, and 
without the interposition ofa new and efficient cause wholly suffi- 
cient in itself, produces the wrong complained of. Milwaukee 
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& St. p. R. Co. V. Kellogg, 94 U. S. 469, 479, 24 L. Ed. 256 ; Union 
Pac. Ry. Co. v. Callaghan, 56 Fed. 988, 6 C. C. A. 205; Chicago 
Ry. Co. V. Price, 97 Fed. 424, 38 C. C. A. 239. 

Even though the engineer may hâve contributed to the hap- 
pening of the accident, that will not relieve the company if it also 
contributed; "that is to say, had a share in producing it." Rail- 
road V. Cummings, 106 U. S. 700, 702, 1 Sup. Ct. 493, 27 L. Ed. 
266 ; Chicago, etc., Ry. Co. v. Sutton, 63 Fed. 394, 11 C. C. A. 251 ; 
Chicago, etc., Ry. Co. v. Price, 97 Fed. 424, 38 C. C. A. 239. 

In the case at bar we think the question as to whether the bad 
condition of the defendant's track in immédiate proximity to the 
place of derailment did not directly contribute to the wreck, and 
was not a cause without which the wreck would not hâve occurred, 
should hâve been submitted to the jury. 

That the manner in which the train was operated may hâve con- 
tributed to the danger of derailment is not a défense, if it appear 
that the fault of the company also proximately contributed. This 
is one aspect of the case to which the attention of the trial judge 
does not seem to hâve been directed, and is, doubtless, the source 
of his error. 

The question as to whether the bad condition of the track was 
so obvious to one employed as a fireman as to support an instruc- 
tion upon the ground of assumption of risk has been considered. 
We do not think the opportunities of deceased as a fireman were 
80 good as to charge him, as matter of law, with knowledge of the 
condition of the track at the place of derailment. It was a question 
for the jury. Railroad v. Price, 97 Fed. 424, 431, 38 C. C. A. 239. 

Reverse the judgment, and grant a new trial. 



In re TAFT. 

(Orcult Court of Appeals, Sixth Circuit. December 1, 1904.) 

No. 1,322. 

1. Bankeuptcy— Revision in Matteb of Law— Pleading. 

A pétition to the Circuit Court of Appeals to révise in matter of law 
the proceedings of a district court in banliruptey, under Bankr. Act ,Tulv 
1, 1898, § 24b, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432], should 
set out the facts or the findings of fact on which the matters of law 
sought to be reviewed anse. 

2. Same— Peopebty Passinq to Teustee— Fund Held bt Bankeupt as 

Agent. 

Where a live stock commission merchant, In contemplation of bank- 
ruptcy, placed in the hands of his attorney checks received for stock 
which had been consigned to and sold by him, which were deposited by 
the attorney in his own name, and kept separate from the gênerai funds 
of the bankrupt, a consigner who can trace the proceeds of his stock 
to such fund is entitled to recover the same. 

S. Factoes— Relation to Peinoipal. 

A custom among live stock commission men at a certain market to 
assume ail risks of payment of the price by purchasers to whom they 

1[ 1. Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9. 
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séll does uot convîert them into "buyërs, but they remaln agents for the 
consignors in the transaction, upon a del credere commission. 

Pétition for Review of Proceedings of the District Court of the 
United States for the Êastern Division of the Nortliern District of 
Ohio, in Bankruptcy. 

Arnold Green, for petitioners. 
Smith & Taft, for défendant. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a pétition to review an order 
made by the District Judge requiring the petitioner, as receiver in 
bankruptcy for the estate of W. F. Eirick, a bankrupt, to release ail 
claim to a sum of money on deposit in a Cleveland bank to the crédit 
of one W. H. Boyd. This fund was claimed by the receiver as a part 
of the gênerai estate of the bankrupt. The question arose under a 
pétition filed in the bankrupt proceedings by Sutlifï & Gott, partners. 
This pétition is made part of the pétition filed in this court, Its sub- 
stantial averments are that petitioners, who are dealers in live stock, 
had shipped to the bankrupt, W. F. Eirick, vi'ho was doing business 
in Cleveland, Ohio, as a live stock commission merchant, a car load 
of stock, to be sold by him as agent, and to remit proceeds of sale 
after deducting charges and commission. It is then averred that on 
the next day after the receipt of this consignment, being September 18, 
1903, this stock was sold to three différent purchasers ; that one lot 
was sold to the Lake Erie Provision Company for $839.79, and that 
on the same day or the next this lot was paid for by the check of the 
purchaser, payable to the order of Eirick, for $1,706.04, being the 
price of petitioners' stock, included with the price of stock owned by 
other consignors, sold also by said Eirick ; that another sale was made 
to a firm styled Swope, Hughes, Walz & Benstead for $98.53 ; and that 
this was paid for by a similar check, which included the price of 
petitioners' stock with the price of stock owned by another party. 
A third lot was also sold to still another purchaser, and paid for by a 
check for $67.43. It is averred that Eirick was insolvent when he 
received the stock so consigned to him, and knew it, but that petition- 
ers did not know it. It is further averred that on the day the checks 
for thèse sales came to Eirick's hands he had determined to become a 
voluntary bankrupt, and that he did on September 31st file the péti- 
tion upon which he was declared a bankrupt; that before filing this 
pétition "he delivered said checks to one Wm. H. Boyd to be held 
by him in trust for the parties whose property he had sold, and for 
whom he had received said checks in payment thereof." It is then 
alleged that said Boyd deposited said checks to his individuaî crédit 
with the Cleveland Trust Company, and that same had been collected 
by it. Petitioners on the 19th of September, hearing of the insolvent 
condition of said Eirick, demanded of both Eirick and Boyd the pro- 
ceeds of said sales, less charges and expenses, but payment was 
refused. Petitioners claim the right to foUow the proceeds arising 
from the sales of their stock, and therefore ask that the receiver be 
required to disclaim any interest in such proceeds. The receiver's 
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answer admitted the receipt of the stock of Sutliff & Gott by Eirick, 
who was an agent for the sale of live stock, but dénies knowledge of 
the ternis upon which said stock was consigned to him; admits that 
checks were given to Eirick for stock sold by him as alleged, but dé- 
nies substantially every other allégation, and claims the proceeds of 
such sales as part of his gênerai estate. 

Upon the pleading and the évidence, the référée ordered the re- 
ceiver to release ail claim to $980.01 of the fund deposited by W. H. 
Boyd with the Cleveland Trust Company as attorney for the bankrupt, 
and that Boyd should pay over said sum to Sutlifï & Gott. Upon a 
review of this décision by the District Judge, it was adjudged "that 
ail the actions, findings, rulings, décisions, and orders of said référée 
in the premises be, and the same are hereby, in ail things approved 
and affirmed," etc., "and stand as the order of the court." Inasmuch 
as our jurisdiction to review the orders of the bankrupt courts, under 
section 24b of the bankrupt act of July 1, 1898, c. 541, 30 Stat. 553 
[U. S. Comp. St. 1901, p. 3433], does not extend to any review of a 
finding or conclusion of fact, but is limited to a review of décisions 
of law made by the District Court, it becomes essential that we shall 
hâve presented to us, by such a pétition for review, spécifie décisions 
of law made by the lower court by which the petitioners are aggrieved. 
It is therefore an elementary rule of procédure that the pétition for a 
review shall set out the matters of law which we are asked to review. 
Courier-Journal Co. v. Schaefer-Meyer Co., 101 Fed. 700, 41 C. C. A. 
614. 

Having no authority to review a conclusion of fact, we must, if we 
can, discover the conclusions of fact upon which the District Judge 
made the order complained of, and review the questions of law neces- 
sarily raised and decided upon the facts so found. The District Judge, 
however, made no separate finding of facts, but affirmed the "findings" 
and "décisions" of the référée. The référée certified the whole of the 
évidence, instead of certifying a summary thereof, as he should hâve 
donc under gênerai order No. 27 (89 Fed. xi, 32 C. C. A. xxvii). 
Neither did he certify any particular facts as found by him, further 
than to certify that, upon the pleadings and évidence, "that the facts 
stated in said pétition are true in part, to wit, so far as concems 
the right of Sutlifï & Gott to the release of ail claims of the estate 
to the $980.01 of certain funds on deposit in the name of the bank- 
rupt's attorney," etc. If true to the extent named, the facts alleged in 
the pétition of Sutliff & Gott must be true, for ail the purposes of the 
case. Neither shall we do the applicant any injustice if we accept 
this as a finding of the truth of the facts alleged in the pétition, for 
the pétition to tiic référée for a certificate upon which his order might 
be reviewed assigned it as error that the référée had found the allé- 
gations of the pétition to be true, and had not found the allégations 
of the answer to be true. 

Assuming, then, that the facts alleged în the pétition of Sutliff 
& Gott are the facts upon which the order of the District Judge is 
based, we hâve a case of simple solution. The proceeds of the sales 
of the property of a number of consignors were placed by the bank- 
rupt factor, who was but an agent for sale and collection of the price, 
133 F.— 33 
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in the h^^s pf his attorney, on the eve of his bankruptcy, in order 
that the fund might be képt separate and apart from his gênerai 
estate until the rights bf the owners of the live stock so sold might 
be determinedi The purchase money of the stock so owned by peti- 
tioners, and so sold for them by the bankrupt, is traced directly to 
this fund ih the hands of Boyd. The object of the bankrupt in so 
placing the checks received by him for stock sold as a factor was 
to enable the consignors to trace the proceeds of sale made for them, 
and prevent, if possible, the conséquences of a mingling of such pro- 
ceeds with his own gênerai estate. That the checks received by 
Eirick and placed in Boyd's hands included the price of stock sold 
for others than petitioner does not prevent the following of the fund. 
The whole fund is held in trust for the benefit of those who can show 
that the fund includes proceeds of particular sales made for them by 
the bankrupt as a selling agent. We need not speculate about the 
results if such proceeds had gone into the bankrupt's gênerai account, 
for that is not the case hère. 

The real défense made by the bankrupt's receiver was that the con- 
tract under which this car loâd of stock was shipped to and received 
by the bankrupt was not the ordinary arrangement between an owner 
and a commission sales merchant. To make out this défense, it was 
shown that the custom of live stock commission men at Cleveland 
was to assume ail the risks of the payment of the price by the buyer, 
and account to the owner, whether the price was coUected or not. 
But such a custom would only couvert the bankrupt into an agent 
upon a del credere commission. One who sells upon a del credere 
commission is supposed to receive an addltional considération for the 
risk incurred by guarantying the purchaser. He is at last nothing but 
a guarantor, and his relation as agent is not converted into that of a 
purchaser by the fact that his sales, under local custom, are del 
credere sales. The principal may sue the purchaser for the price, 
and in his own name. Story on Agency, §§ 33, 112; 2 Benj. Sales 
(Corbin's Ed.) § 1099, and notes; Morris v. Cleasby, 4 M. & S. 566. 

There was no évidence tending to show that Eirick should become 
definitely and primarily the purchaser of this stock on arrivai or upon 
a sale, other than is inf érable from the évidence of a custom to as- 
sume liability for the price when a sale should occur. That is clearly 
not enough to convert such an agent into a buver. The case is not at 
ail like that of Arbuckle Bros. v. Kirkpatrick, 98 Tenu. 221, 39 S. W. 
3, 36 L. R. A. 285, 60 Am. St. Rep. 854. The contract in that case 
transferred the title, and required the so-called factor to pay for them 
within 60 days, whether sold or not. Neither will a custom to "weigh 
to hijnself" hogs not sold on day of arrivai convert, a del credere com- 
mission into a sale on arrivai. Whatever the effect upon live stock 
thus charged to himself on- failure to find an early market, the custom 
can hâve no conséquence ih respect to the particular shipment hère in- 
volved. Thèse hogs were sold to a stranger, and not "weighed to" 
the factor for want of a buyer. 

Order affirmed. 
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B. F. RODBN GROCBRT CO. v. BACON. 

(Circuit Court of Appeals, Fifth Circuit. November 7, 1904.) 

No. 1,322. 

L Bankettptcy — Enjoining Pboceedings in State Court— Attachment of 
Exempt Pkopekty. 

Where a créditer of a bankrupt holds a written waiver of exemptions, 
which is permitted by the law of the state, tlie court of banliruptey sliould 
not, on application of the bankrupt, enjoln hlm from prosecuting an at- 
tachment suit in a state court against property clalmed by the bankrupt 
as exempt, in any event not longer tban until the property shall hâve 
been set aside as exempt by the trustée, the validity of the waiver being 
a matter Immaterial to the court of bankruptcy, and one for the state 
court to détermine. 

Pétition for Revision of Order Made in Bankruptcy of A. H. Bacon, 
Pending in the District Court of the United States for the Northern 
District of Alabama. 

On the 23d day of September, 1903, the bankrupt flled hls voluntary pétition 
in bankruptcy in the District Court of the United States for the Southern Di- 
vision of the Northern District of Alabama, and was on the same day duly 
adjudicated a bankrupt by said court, and the case was referred to Hon. 
N. W. Trimble, référée. The bankrupt scheduled the B. P. Roden Grocery 
Company as one of bis creditors for the sum of $400 due by account, and 
claimed as exempt to himself ail of the Personal property scheduled. After 
the pétition was flled, petitioner, B. F. Roden Grocery Company, had an at- 
tachment issued against the bankrupt from the city court of Birmingham, 
alleging that the bankrupt had waived in wrlting hls right to claim' any of 
bis Personal property as exempt as against the debt upon which said attach- 
ment was sued out. This attachment was- for the sum of $411.65, and was is- 
sued on the 25th day of September, 1908, and the alleged fact of the waiver 
of exemption was indorsed upon the attachment writ. Said attachment was 
duly levied by the sheriff of JefCerson county upon the property clalmed as 
exempt by the said bankrupt before any appointment of a trustée for tbe 
bankrupt's estate. On September 26, 1903, the bankrupt flled his pétition in 
the bankruptcy court for a rule nisi to the B. F. Roden Grocery Company, and 
praying for a dissolution of said attachment. Upon the hearing of said péti- 
tion before the référée, the said B. P. Roden Grocery Company flled an answer 
to the efCect (1) that the court had no jurisdiction to order the said B. F. 
Roden Grocery Company to dismiss its attachment suit in the state court, 
which had been levied upon property that had been claimed as exempt by the 
bankrupt ; (2) that the bankrupt had in writing waived his right to claim as 
exempt the property levied upon in said attachment suit, and clalmed it as 
exempt in the proceeding in bankruptcy. To this answer the bankrupt replied 
by denying its allégations, and by flling a replication averring that said at- 
tachment suit was instituted subsequently to the adjudication of bankruptcy, 
and before the exemptions had been set aside to said bankrupt in said cause. 
The B. P. Roden Grocery Company mOved to strike out the replication flled 
by the bankrupt upon the grounds that the same was no answer to the answer 
of the said B. F. Roden Grocery Company. Upon the hearing the said peti- 
tioner introduced évidence tendlng to show that for the goods sold to the 
bankrupt the Roden Grocery Company held receipts signed by the bankrupt 
eontaining the following waiver: "The right of exemption is hereby waived 
as provided in the Constitution and laws of the state of Alabama or any other 
state in the United States, and it is further agreed that the undersigned shall 
pay ail costs of collection, Including a reasonable attorney's fee." 

f 1. Fédéral courts restraining proceedings in state courts, see notes to 
Garner v. Second Nat Bank, 10 C. C. A. 90 ; Central Trust Co. v. Grantham, 
27 C. C. A. 575. 
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The bankrupt testified that he slgned the receipts, but that at the tîme he 
signed he did not read them, and that the drayman sald to hlm that they 
were receipts for goods, and that he had to get thèse receipts signed to take 
back to the house to show that he (witness) had received the goods in good 
condition, and on this représentation he signed the receipts without reading 
them, and he did not know they cOntalned a waiver, etc. Upon this évidence 
the référée made an order requlring said B. F. Roden Grocery Company to dis- 
mlss Its ' attachmènt proceedings in the city court, and cause the property 
therein attached to be restored to the above-named bankrupt, and to propound 
its claim, if any It had, In the bankruptcy court. 

Petltioners flled a pétition for review of the referee's said order to the jndge 
of the court, which pétition was granted, and the statement of faets certlfled 
to by thé référée. Upon the hearing of the pétition for review by the .iudge 
of the district court, the order of the référée was confirmed by an order as 
follows: 

"In the Matter of A. H. Bacon, Bankrupt. 

"This matter coming on to be considered upon the pétition for review from 
the order of N. W. Trlmble, référée, flled by the B. P. Roden Grocery Co. : 

"Under considération of the question at issue, the court flnds from the évi- 
dence certlfled by the référée that the above-named bankrupt did not waive 
Ms right to claim Personal property exempt to him under the Constitution 
and laws of Alabama, as agalnst the debt due B. F. Roden Grocery Company, 
the foundatlon of their attachmènt suit in the city court of Birmingham 
agalnst the above-named bankrupt, and that sald attachmènt was sued out 
after the adjudication and levled upon the property then In the possession of 
the bankrupt. 

"It is therefore ordered, adjudged, and decreed by the court that the order 
of the référée hereln be, and the same Is hereby, in ail things aflirmed. 

"It Is further ordered, adjudged, and decreed that the said B. F. Roden 
Grocery Go. be, and they are hereby, enjoined and restralned from proceeding 
further In thelr sald attachmènt suit In the city court of Birmingham against 
the above-named bankrupt 

"It Is further ordered, adjudged, and decreed that the sald B. F. Roden 
Grocery Company pay ail costs of this proceeding for which exécution may 
issue. 

"This November 19, 1903.» 

M. L.; Ward, for petitioner. 

Lee Cowart and J. J. Curtîs, for respondent. 

Before FARDEE and SHELBY, Circuit Judges, and NEWMAN, 
District Judge. 

FARDEE, Circuit Judge. Comity requires that the jurisdiction of 
courts of bankruptcy to enjoin proceedings instituted or pending 
against the bankrupt in other tribunals should not be invoked, unless 
necessary to protect the bankrupt's estate or otherwise préserve the 
rights of creditors. In the présent case the injunction allowed was on 
the application of the bankrupt to préserve the exempt property claimed 
by him in his schedules, the title to which was not to pass to a trustée, 
and which, beyond the formai setting aside by the trustée when elected, 
was not to be administered in the bankruptcy court. There was no 
daim that the actual possession of the bankruptcy court was affected 
or in any wise interfèred with. 

While the creditor holding a waiver note given by a bankrupt has 
no lien on specified property — in f act, no lien at ail — and the debt 
represented by such note is one within the purview of the bankrupt 
law, to be discharged by proper proceedings thereunder, y et the rights 
of said creditor are to be so far recognized as tp require the withhold- 
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ing of tîie bankrupt's discharge a reasonable time to permit the créditer 
to assert in the proper state tribunal his alleged right to subject the 
exempt property to the satisfaction of his claim. Lockwood v. Ex- 
change Bank, 190 U. S. 394, 33 Sup. Ct. 751, 47 L. Ed. 1061. This 
being the case, it would seem that it is to the interest of the gênerai 
creditors that such right should be prosecuted and enforced pending 
the bankruptcy, and prior to proof of debt, to prevent the crerlitor 
holding the waiver from taking a dividend on his whole claim from 
the gênerai assets, and thereafter availing himself of the right result- 
ing from the waiver to proceed against the exempt property. 

As the creditor holding a waiver may proceed to assert his right in 
a state tribunal pending the proceedings in bankruptcy, it follovvs that 
the form his action may take in the state tribunal is of no concern in 
the bankruptcy court, unless such writs are issued and proceedings 
had as directly interfère with property passing to the trustée in bank- 
ruptcy, or with exempt property not claimed by the bankrupt and in 
actual custody of the bankruptcy court. 

The ruling of the référée and the order of the district judge com- 
plained of in the pétition for revision are largely based on the finding 
that under the évidence in the case the petitioner hère, although as- 
serting in the state tribunal that he holds a waiver contract, in fact 
had no waiver. The undisputed évidence shows that the petitioner 
held prima facie waiver contracts as claimed. Whether the bankrupt 
could avoid or defeat such contracts was for the state courts to dé- 
cide, and the issue seems to us to be wholly immaterial in the bank- 
ruptcy court. 

If an application should be made to withhold a bankrupt's discharge, 
to which he would otherwise be entitled, to give time to a creditor 
claiming to hold a waiver note to assert his rights to proceed against 
exempt property in the state courts, then it would be proper for the 
bankruptcy court to inquire whether or not the creditor really held 
such waiver note ; but even then it is doubtful whether the court would 
go beyond a prima facie case and undertake to settle the rights be- 
tween the parties. 

If we admit the contention that upon the adjudication ail the bank- 
rupt's estate passes constructively into the custody of the court, and 
that there can be no exempt property, as such, until after a trustée shall 
be elected, and he shall set aside the same, as required by clause 11, 
§ 47, Bankr. Law July 1, 1898, c. 541, 30 Stat. 557 [U. S. Comp. 
St. 1901, p. 3439], and as a corollary that the attachment suit instituted 
in the city court of Birmingham and the levy thereunder was an inter- 
férence with property in custodia legis, even then the injunction en- 
joining further proceedings in attachment suit in the city court of 
Birmingham should hâve been temporary, so as to allow petitioner to 
proceed as soon as a trustée should be elected and the exempt property 
set aside. 

The record hère does not show the fact, but it was admitted at the 
bar, on the hearing, that since the injunction was granted a trustée 
has been chosen, and the entire personal assets scheduled by the bank- 
rupt hâve been set aside to him as exempt property. If this be true, 
there can be no longer any reason to continue the injunction complained 
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of;, but, whether ît be true or not, the proceedings below were erro- 
neous in the matter ©f trying the issue of waiver vel non, and in grant- 
ing a permanent injonction, aqd for the reasons herein given the péti- 
tion for revision must be allowed. 

For the purposes of the case the order to be made in this court need 
go no further than to modify the order of the bankruptcy court so as 
to allow the B. F. Roden Grocery Company to proceed in the attach- 
ment suit in the city court of Birmingham against the exempt property 
of A. H. Bacon, bankrupt, so far as the same can be done without in- 
terfering with property in the actual custody of the bankruptcy court 
or its trustée, costs to be paid by respondent ; and it is so ordered. 



RDSSIA CEMENT CO. V. FRAUENHAR et al. 

iCIreuit Court of Appeals, Second Circuit October 19, 1904.) 

No. 204. 

1. IlNFAia Compétition— Use of TrÀde-Name. 

COmplainant manufactured glue of différent grades, whlch It sold under 
the trade-name of "Le Page." Défendants purcliased certain of such glue 
in bulk, and bottled and sold it under the name of "Le Page's Glue," with 
a statement that it was manufactured by eomplainant and bottled by 
défendants. Eeld, that such use of the name by défendants was not 
fraudulent, and did not constltute unfair compétition. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 126 Fed. 338. 

This cause cornes hère on appeal from a decree of the United States 
Circuit Court for the Southern District of New York dismissing bill filed 
to restrain défendants' use of complainant's trade-name "Le Page" on 
glue sold by défendants, and for an injunction and accounting. 

John Dane, Jr., for appellant. 
Ralph Nathan, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 

Judges. 

TOWNSEND, Circuit Judge. On the argument of this appeal com- 
plainant's counsel contended that it applied the name of "Le Page's" 
only "to a spécial, superior brand of glue"; that its inferior manufac- 
tures of glue are not kpown as "Le Page's Glue," but are otherwise des- 
ignated ; and that "the so-called 'Le Page's Fish Glue' and 'Le Page's 
Liquid Glue,' put up, labeled, advertised, and sold by défendants as 
products made and sold by eomplainant under those names, are spurious, 
and not genuine, and of qualities and made of materials greatly in- 
ferior to any ijiade by the Russia Cément Company, to which the trade- 
name 'Le Page's' bas ever been applied by eomplainant" Unfortunate- 

% 1. Unfair compétition, see notes to Scheuer t. Muller, 20 G. C A. 165 ; 
Lare v. Harper & Bros., 30 C. C. A. 376. 
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ly for complainant, the facts in the case do not support îts contention. 
Upon the factory of complainant at Gloucester, Mass., is painted in 

large letters the following: 

LE PAGB'S LIQUID GLUE. 

RUSSIA CEMENT CO. 

NEW YORK OFFICE 84 READE ST. 

LE PAGE'S LIQUID FISH GLUES. 

Its bill heads, circulars, and other printed matter advertise its products 
generally as "Le Page's Glues," "Le Page's Fish Glues," and "Le Page' s 
Liquid Fish Glues," indiscriminately, and without référence to any 
other kind or qualities of glue, and its président has testified that "in 
ail cases of the sale of Le Page's Glue in bulk there hâve been some 
other marks attached or used in connection with the word 'Le Page' ; 
as, for instance, 'Le Page's Glue No. 12,' 'Le Page's Glue No. 653,' " 
and that "we manufacture several grades of glue to which the word 
'Le Page' has been applied." That the défendants originaily bought 
their glue from complainant under the name "Le Page," and notified 
it that they purchased it for the express purpose of bottling, appears 
from the testimony of défendant Frauenhar and the following letter: 

"Gentlemen : We accept your offer of 4th Inst. for Le Page liquid fish glup. 
In accordance with which please send at once one barrel each 653 F. H. and 
692 F. H. and one barrel thinned down for filling bottles, this we présume 
will be at a lower price. 

"Tours, Columbia Wax Works. L. E. K. 

"P. S. Can you favor us with the addresses of a good bottle dealer as we 
are not yet posted. C. W. W. L. E. K." 

Each of the barrels sent by complainant in response to this order was 
marked with the name "Le Page." 

Complainant subsequently refused to sell its glue to défendants, and 
they purchased it from a third party, who obtained it from complainant, 
generally under the name of "fish glue," but sometimes coupled with the 
word "Le Page's," and sometimes further designated as "Liquid" 
or "Fish," with or without a qualifying number. The défendants put 
the glue thus made and sold by complainant into bottles with labels 
bearing no similarity to those of complainant, and which read as fol- 
lows: 

"Le Page's Fish Glue, Manufactured by Russia Cernent Company, Gloucester, 
Mass. Bottled by Columbia Wax Works, New York." 

In thèse circumstances we are unable to discover any ground on which 
complainant is entitled to the interposition of a court of equity on its 
behalf. The complainant originaily denied défendants' right to the use 
of the word "Le Page" on a theory stated by it as follows : 

"The dealer who handles trade-marked goods can sell ttiem only in the 
original package just as it came from the manufacturer. If he has bought 
such goods in a large package, he has no right to affix such trade-mark to 
other packages, and transfer the goods thereto. Even though the statement 
made on the labels should ail be true, as a matter of fact it is unlawful for 
such use to be made of a trade-mark. In other words, if you hâve purchased 
large packages of Le Page's Glue, made by the Russia Cément Company, and 
want to sell it in smaller packages, you hâve no right to use either the word 
'Le Page' or the name of the Russia Cément Company on any of the labels 
that you may aflBx to such packages." 
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This contention appears to hâve been abandoned. The position of 
complainant on this appeal appears from the following assignment of 
error : 

"That the court below erred lu concedlng that plalntlfC 'uses this trade- 
name (''Le Page's") only upon higher grades of glue,' and at the same time 
admitting that défendants use the name on lower grades of glue procured 
from plalntlff, and, notwlthstandlng thèse facts, wlthout granting complain- 
ant any relief, nor the public any protection against such fraudulent methods, 
dismlssed the blll of complalnt." 

Counsçl for complainant argues that défendants shouid be enjoined 
from applying the name "Le Page" to a glue made by complainant, 
which is inferior to the most expensive brands sold by complainant 
under that name, on the ground that this is a gross f raud and an imposi- 
tion upon the public. How such conduct constitutes a fraud upon the 
public does not appear from the évidence. The labels on défendants' 
bottles contain no statement as to whether the glue put up by it is either 
of a superior or inferior quality, but merely that tliis glue is manufac- 
tured by complainant and is bottled by défendants, and that "this glue 
is known ail over the world as the best for cementing wood, leather, 
glass," etc. If the public gets an inferior quality of glue when it pur- 
chases that bottled by défendants, it is because the complainant has seen 
fit to sell such glue under the same trade-name as it had applied to a 
superior article, and has chosen thus to reap the profit from the sale 
to the public of two qualities or grades of the same article under the 
same trade-name. A court of equity will not enjoin a person from 
afiSxing to gDods sold by him their true name and description, in the 
absence of any évidence of an attempted fraud, such as by representing 
his goods as of a différent origin or quality or manufacture from what 
they actually are. The case of Gillott v. Kettle, 3 Duer, 624, cited by 
complainant as "very close in point," illustrâtes the rule and its applica- 
tion. There the défendant removed the labels from an inferior quality 
of pens manufactured by complainant, and afiîxed other labels which 
imitated the labels on a superior quality of pens made by complainant. 
The court held that "by such a practice the défendant endeavors by a 
false représentation to effect a dishonest purpose ; he commits a fraud 
upon the public and upon the manufacturer." But hère there is no 
false représentation by spurious label or false statement. The label 
tells the truth, and nothing but the truth. There is no fraud upon the 
public, for it gets the genuine, identical thing described by the label 
(ApolHnaris Co. v. Scherer [C. C] 27 Fed. 18); there is no fraud upon 
the manufacturer, for its vendees resell its manufacture, to which it 
has applied its name (Vitascope Co. v. United States Phonograph Co. 
[C. C] 83 Fed. 30), coupled with the statement that it (the vendee) is 
responsible for the bottling of the manufacture. 

The decree is affirmed, with costs. 
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DELTA NAT. BANK et al. v. BASTBRBROOK. 

(Circuit Court of Appeals, Fifth Circuit December 3, 1904.) 

No. 1,390. 

1. Banke-optct— Plenaby Action by Tkustee — Mode of Review. 

The judgment rendered In an action at law brought by a trustée In 
bankruptcy in a District Court of the United States to recover property, 
under the .lurlsdiction conferred by Bankr. Act July 1, 1898, c. 541. § 70e, 
SO Stat. 566 [U. S. Comp. St. 1901, p. 3452], as amended by Act Feb. 5, 
1903, c. 48T. § 16, 32 Stat. 800 [U. S. Comp. St. Supp. 1903, p. 417], is re- 
viewable by the Circuit Court of Appeals in the exercise of its gênerai ap- 
pellate jurisdiction on writ of error, but not by appeal. 

Appeal from the District Court of the United States for the East- 
ern District of Texas, at Paris. 

This was an action brought by J. O. Easterbrook, trustée in bankruptcy of 
the estate of Charles Pratt, bankrupt, against the Delta National Bank and 
James A. Smith, to recover a certain storehouse situated at Pacio, in Delta 
county, Tex., formerly owned by said Charles Pratt, and transferred to him 
by James A. Smith. Charles Pratt conducted a mercantile business at Pacio. 
and on October 13, 1902, conveyed his storehouse to said Smith for $1,500, and 
the amount was credlted on Pratt's indebtedness to the bank. On April 3d 
following, the Paris Grocer Company, Abe Goldman & Bro., the H. S. Bettes 
Hardware Company, the Hutcherson-EUiott Drug Company, and the Holly- 
Brooks Hardware Company, ail of Paris, Tex., filed a pétition in bankruptcy 
against Charles Pratt on his written statement of "his inabllity to pay his 
debts and willingness to be adjudged a bankrupt on that ground," and on 
April 14th he was duly adjudged a bankrupt. The appellee filed his pétition 
in this case on "July 25, 1902," and alleged that he was the trustée of the said 
estate of Charles Pratt, bankrupt ; and that the said storehouse had been at- 
tempted to be sold to appellants, and that there had never been any change 
of possession of the property ; and that the bankrupt, with the knowledge of 
appellants, had attempted to give appellants a préférence; and that the 
transfer of the hôuse was while the said bankrupt was insolvent, and had been 
kept secret and concealed ; and that the pretended transfer was made for the 
purpose of hlndering, delaying, and defrauding creditors, and especially the 
five petitioning creditors, and that those creditors had no knowledge, actual 
or constructive, of the sale ; and prayed for judgment, for title, and posses- 
sion. The appellants specially excepted to it (1) because the pétition disclosed 
no authority from the bankrupt court for appellee to bring this suit, (2) be- 
cause it alleged no faet giving the trial court jurisdiction, (3) and because the 
pétition disclosed the fact that the transaction had taken place more than 
four months before the flling of the pétition In bankruptcy, and therefore this 
action was barred ; and they demurred generally to the pétition. The ex- 
ceptions and demurrer were overruled, and exceptions were reserved. The 
appellants answered by gênerai déniai, and specially pleaded that the store- 
house had been bought at its fair valuation, and the amount had been eredited 
on a valld indebtedness and in the due course of business, and four or flve hun- 
dred dollars of collatéral notes had been released, and that the deal was fair 
and honest, and with no purpose of seeurlng a préférence, and that the deal 
had been made more than four months before bankruptcy. The case was trled 
by the court wlthout a jury, the same having been waived, and resulted in a 
.lùdgment for the appellee. The appellants excepted, and sued out this appeal. 
A motion to dismiss this appeal is hère made on the ground that this Is an 
action at law and no appeal lies. 

1 1. Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9. 
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J. L. Young, for appellants. 

A. P. Park and W. S. Moore, for appellee, 

Before PARDEE and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). In 
the lower court this was an action at law for the spécifie recovery 
of Personal property, and was a controversy arising in bankruptcy 
proceedings, of which the lower court had jurisdiction under sec- 
tion 70e, Bankr. Act July 1, 1898, c. 541, 30 Stat. 566 [U. S. Comp. 
St. 1901, p. 3452], as amended by Act Feb. 5, 1903, c. 487, § 16, 32 
Stat. 800 [U. S. Comp. St. Supp. 1903, p. 417]. From the final 
judgment rendered in the case no appeal lies under section 25 of 
said Bankruptcy Act (30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]) 
(In re Whitener, 105 Fed. 180, 44 C. C. A. 434), and, if this court 
bas jurisdiction to review the same, the authority must be found 
under section 24a (30 Stat 553 [U. S. Comp. St. 1901, p. 3431]), 
and in the appellate jurisdiction of the Circuit Courts of Appeals, as 
granted by the act of 1891, which jurisdiction is not restricted by 
the bankruptcy law; and therefore decrees in equity and judgments 
at law, although in controversies arising in bankruptcy proceedings, 
may be revised by this court. See Loveland on Bankruptcy, p. 790, 
and the cases there cited. 

It is well settled that under our appellate jurisdiction, as con- 
ferred by the act of 1891, a decree in equity cannot be reviewed by 
writ of erfor, nor a judgment at law by an appeal. Muhlenberg 
County V. Dyer, 65 Fed. 634, 13 C. C. A. 64; City of Wilmington v. 
Ricaud, 90 Fed. 213, 32 C. C. A. 578; De Lemos v. United States, 
107 Fed. 121, 46 C. C. A. 196 ; Highland Boy Mining Co. v. Strick- 
ley, 116 Fèd. 855, 54 C. C. A. 186. 

The motion is granted, and the appeal is dismissed 



LAZARDS V. STBINHARDT et aL 

(Circuit Court oiE Appeals, Flfth Circuit November 7, 1904.) 

No. 1,404. 

1. Feaudtjlent Convetakces—Homestead— Exemption. 

Where a debtor fraudulently conveyed certain of his assets to a cor- 
poration, which assets were subsequently selzed by a receiver appointed 
in a creditors' suit, and in equity belonged, flrst to the ereditors of such 
corporation, and, second, to certain other creditors, the debtor's wife 
was ndt entitled to the déduction of a homeatead exemption from the 
proceeds thereof, which was insufflclent to pay the debts. 

Appeal from the Circuit Court of the United States for the Southern 
District of Georgia. , 
The foUowing is the opinion of the District Judge : 

SPEBR, District Judge. This case orlglnated In a proceedlng filed by the 
■creditors ofi Max Lazarus to subject certain assets, which they clalm be- 
longed to him, which they found in the hands of an alleged corporation 
called the Lazarus Jewelry Company. The complainants, some of them had 
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judgment liens, and I believe were open-contract credltors. A bill waa 
flled, and after a full hearlng it was adjudged that the property In question 
was subject to the claims of the creditors. In the meantime It had been 
taken possession of by a reeeiver. The property thus adjudged to be sub- 
ject is held by a reeeiver for tbe beneflt of the creditors. The title to this 
property was a qualifled title, It Is true, but it was for ail essential purposes 
a légal title In the hands of the reeeiver, with the obligation on his part, 
under the orders of the court, to dlstribute it to the credltors. The charter 
of the Lazarus Jewelry Company was not annuUed. That is évident from 
the faet that in the order of distribution the court directed that claims held 
by the creditors of the Lazarus Jewelry Company and by creditors of Mflx 
Lazarus should be ratably satisfled. In the meantime counsel of Mrs. 
Rosalie, the wlfe of Max Lazarus, applied for a homestead to be set apart 
ont of that fund. The pétition is in the record, and it fuUy sets out the 
grounds, subsequently submltted to the ordinary, and on those grounds, after 
full argument, the court felt obligea to deny the exemption sought by Mrs. 
Lazarus. A décision having been made by the court (In re Thompson [D. C] 
115 Fed. 924) which. In the opinion of the learned counsel for Mrs. Lazarus, 
seemed to vary somewhat from the décision which I hâve just referred to, 
he made application to the court to withhold the distribution of the assets 
and to préserve the status of the property until he could go before the 
ordinary, who bas original jurisdiction, and make application for an exemp- 
tion conformably to the laws of Georgia. The chancellor, with that déférence 
which is always due to that sex which Is perhaps incorrectly termed the 
"weaker sex," complied with the wish of the leamed counsel and held the 
assets, and permltted the counsel for Mrs. Lazarus to go before the ordinary, 
but at the same time directed the reeeiver to go there also and look after 
the interests of the trust. The hearing was had before the ordinary, and, so 
far as the technical requisites of the law of Georgia were involved, that 
officiai held that Mrs. Lazarus was entitled to a homestead. So she is so 
far as the record now submltted to the court discloses, and the décision of 
the ordinary therefore seems to be right Armed and equipped with the 
judgment of the ordinary, the learned counsel now apply to this court with 
a request that a portion of the trust funds in the hands of the reeeiver for 
the beneflt of the creditors shall be appropriated for the purpose of making 
good the décision of the ordinary. Now, if that fund was the property of 
Max Lazarus, unquestionably the court would comply with the wishes of 
counsel and of Mrs. Lazarus, but, because of the conduct of Max Lazarus 
as developed by the proceedings before this court, this bas become a trust 
fund, the title to which is in the creditors. He, therefore, bas no title what- 
ever to the fund, and the court with great reluctance feels obliged to dls- 
rtllow the clalm of Mrs. Lazarus to homestead therein. It is said that the 
court took a différent view of this subject in Re Thompson (D. O.) 115 Fed. 
924. The substance of that case, as disclosed in the headnote, is as follows : 

"Under the provision of Code Ga. § 2830, which déclares that 'a debtor 
guilty of wilful fraud in the concealment of part of his property from his 
creditors, of which he is possessed when he seeks the beneflt of the exemp- 
tion' shall lose the beneflt of such exemption, a bankrupt cannot be denied 
the right to his homestead exemption because he once conveyed the land 
claimed to his wlfe, in a vain attempt to évade a debt, where it was reeon- 
veyed prior to the bankruptcy proceedings and was scheduled by him as his 
property." 

The distinction between that case and this is very obvlous. If Mr. Lazarus 
had reconveyed or secured reconveyance of the property, which he fraudu- 
lently conveyed to the Lazarus Jewelry Company, to his wlfe, notwithstand- 
Ing the original fraud which he had committed, and she, after the reconvey- 
ance, had sought to hâve a homestead set apart in that property, the fraud 
thus being atoned, it would be compétent for the court to set It apart, as it 
did in Re Thompson. But there was no such reconveyance hère. The prop- 
erty is just where Lazarus left it, and where the decLsion of the court put it, 
and where we find it when we corne to make this décision. 

For thèse reasons, we are eonstrained to deny the application o£ Mrs. 
Rosalie Lazarus. 
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, Johtii (R,/L. Smith> for. appellant. 

Jno. Pi:Rdss, Isaac Hardeman, Geo. S. Jones, Clem P. Steed, and 
A. L. Pîller, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

PER: CURIAM. According to the record, the fund in the hands 
of the lower court, and eut of which Mrs. Max Lazarus, the appel- 
ant, claims a homestead,' belongs in equity, first, to the creditors of 
the Lazarus Jewelry Coitipany, and, second, to the complaining credit- 
ors in $t|?ihhardt v. Max Lazarus and the Lazarus Jewelry Company. 
For this reason, and because there is not enough to go around and 
leave any fund applicable to the Lazarus homestead, the ruling of the 
Circuit Court was correct, and the decree appealed from is affirmed. 



BOAED OF TRUSTEES OF MOHICAN TP., ASHLAND COCNTT, OHIO, 

V. JOHNSON. 

(Circuit Court of Appeals, gixtli Circuit November 19, 1904.) 

No. 1,333. 

1. Fedebal Courts— JuBisbiCTiON—AvEEMENT or Citizenship. 

An avenn0nt In a pleadlng that plaintiff is a résident of a partlcular 
State is not équivalent to one that he is a citizen of that state, and is 
insufiB.cient to give a fédéral court jurisdlctlon where that is dépendent on 
diverSity of citizenship. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Cummings, McBride & Wolfe, for plaintifï in error. 
H. R. Smith, M. L. Smyser, and L. R. Crichfield, Sr., for défend- 
ant in error. . 
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTGN, Circuit Judge. The jurisdiction of the Circuit Court 
dependèd atone upon diversity of citizenship of the parties. It is 
alleged in the pétition that the plaintifï "is a nonresident of the 
State of Qhid, being a résident of the state of Illinois." The citizen- 
ship of the plaintiff is not shown by any other part of the record. 
According to 'the averments of the pétition, the défendant is a civil 
township and a municipal corporation of the state of Ohio. It has 
been many times decided that an averment that one is a résident of a 
particular state is not équivalent to an averment that he is a citizen 
of that state. Laden v. Meek (C. C. A.) 130 Fed. 877; Everhart v. 
Huntsville Collège, 130 U. S. 223, 7 Sup. Ct. 555, 30 L. Ed. 633. 

The judgment must therefore be reversed for want of jurisdiction 

5 1. Averments of citizenship to show fédéral jurisdiction, see notes to Sbipp 
V. Williams, 10 C. C. A. 261. 
See Courts, vol. 13, Cent. Dig. § 878. 
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at tfie cost of the défendant in error, whose duty it was to put on rec- 
ord the essential jurisdictional facts. 

If the requisite citizenship actually existed when the suit was started, 
and it is made to appear to the Circuit Court, it will be for that court 
to détermine whether an amendment of the pleadings shall be allowed. 
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THEOBALD y. HAMMOND. 

(Cîlrcult Court of Appeals, Slxth Circuit December 9, 1904,) 

No. 1,329. 

L Bankeuptot— Debts Bhtitlid to Pbiobitt— Monbt Bobbowbd to Pat 
Làbob Claius. 

The fact that money was borrowed by a bankrupt for the stated pur- 
pose of paying labor clalms does net entltle the lender to be subrogated 
to the prlorlty to whlch such clalms -would hâve been entltled In bank- 
ruptcy, where there -wa» no agreement to that eftect, or that the money 
should be so used. 

Pétition for Review of Proccedings of the District Court of the 
United States for the Eastern Division of the Northern District of 
Ohio, in Bankruptcy. 

The following is the opinion of the District Court, by WING, 
District Judge: 

In this case Jacob Theobald procured the loan of money to the bankrupt 
by furnishing the securlty upon whlch the loan was made. It was stated 
at the tUne by the agent of the bankrupt that it was the purpose of the 
bankrupt to use the money, or a portion thereof, in paying labor clalms then 
due. There was no agreement between Theobald and the bankrupt that the 
money should be so used, nor was there an agreement between them that the 
security or priorlty incident to the labor clalms should pass to Theobald and 
be operatlve in hls f avor. Theobald was under no obligation, in law, to 
advance thls money, nor was it in any wise for hls protection or Interest that 
the clalms were paid. I think the law is clear, under thèse clrcum stances, 
that Theobald cannot assert a priorlty, and could not hâve so asserted it In 
the receivership suit whlch was antécédent to the bankruptcy proceedlnga. 

The flndlng of the référée is sustalned and afflrmed. 

Smith & Taft, for appellant. 
Treadway & Marlatt, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

PER CURIAM. The order denyîng a préférence to the appel- 
lant is affirmed for the reasons stated in the opinion of WING, Dis- 
trict Judge. 
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PIRSCHER V. UNITED STATES. 

(Circuit Court ot Appeals, Flfth Circuit November 7, 1904) 

, No. 1,380. 

L Cbiminal tiAw— Evidence — Contempoeaneous Acts. 

On the trial of an Indlctment charging tbe défendant with the forgery 
of a bld for a mail-carrying contra et, it was not errer to admit In évidence 
another bid shovcn by the undisputed évidence to hâve been forged by the 
défendant at the same tinie as the one for whlch he was indicted. 

In Error to the District Court of the United States for the South- 
ern District of Alabama. 

Edward P. Wilson, for plaintiff in error. 
Wm. H. Armbrecht, for détendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and NEWMAN, 
District Judge. 

PER CURIAM. On careful considération of the record and briefs, 
we are of opinion ; 

1. That there was no error in permitting the witness Candee to 
testify that about the time of the alleged forgeries charged in the in- 
dictment the défendant bought a wagon from the witness, and stated 
at the time hé so purchased it that he wanted to use it in carrying the 
mail from Carlton to Choctaw Blufif, as the same bore upon the crim- 
inel intent charged in the ihdictment. 

2. That no error was committed in admitting in évidence, over the 
objection of the défendant, the bid of Joseph Rivers, with the oath of 
the bidder and bond and oath of sureties thereto attached, as the same 
was shown by the then undisputed évidence to hâve been forged by the 
défendant contemporaneously with the forging of the bid by Samuel 
Ludgood for which the défendant was indicted. 

3. That the éighth count in the indictment upon which the défend- 
ant was convicted is a good and suificient count, as charging the falsely 
making and forging of an instrument in writing purporting to be an 
afïidavit, of which instrument in writing the jurât formed a part 

The judgment of the Circuit Court is affirmed. 

%1. See Crimlnal Law, vol. 14, Cent. Dig. §§ 807, 828. 
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MAÏO KNIXÏING MACHINE & NEEDLE 00. v. E. JENCKES MFG. 00. 

et al. 

(arcult Oourt of Appeals, First Circuit December 16, 1904.) 

No. 47T. 

1. Patents — Infkingement — Knitting Machines. 

The Mayo patent. No. 461,357, for a circular knitting machine, covers 
improvements in the machine of patent No. 363,528, to the same inventor, 
chiefly in the manner of plvoting and mode of opération of the piekers. 
Clalms 4 and 6 construed, and lield not infringed by a machine made in 
aeeordance with the Rowe patents, Nos. 570,059 and 581,887. Olaim 11 
lield void for lack of patentable novèlty. 

2. Same — Windebs. 

The Johns patent, No. 600,788, for a rotary winder for introduclng an 
extra thread in machine knitting, is not for a generic invention, and, in 
View of the prier art, is not entitled to a broad construction, covering 
every form of rotary winders, but must be limited to the mechanism 
shown — at most, with a libéral application of the doctrine of équivalents. 
Claims 1, 2, 3, 4, and 5 are not infringed by the winder of the Rowe patent. 
No. 581,887, which is an essentially différent structure. 

3. Same. 

The Ames patent, No. 600,671, (or a winder for Introduclng an extra 
thread in knitting, being an improvement on that of the Johns patent. No. 
600,788, clalms 8, 10, and 11, is not infringed by the winder of the Rowe 
patent, No. 581,887. 

Appeal from the Circuit Court of the United States for the District 
of Rhode Island. 

For opinion below, see 121 Fed. 110. 

William K. Richardson, for appellant. 
Wilmarth H. Thurston, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. This is a bill for infringment of four 
patents for improvements in circular knitting machines: Mavo 
patent, No. 363,528, dated May 24, 1887; Mayo patent. No. 461,357, 
datcd October 13, 1891; Johns patent, No. 600,788, dated March 
15, 1B9S; Ames patent. No. 600,761, dated March 15, 1898. The 
complainant has not pressed the Mayo 1887 patent on this appeal, 
thereby limiting the alleged infringement to the three remaining 
patents. The two Mayo patents relate to improvements in the 
machine proper, and the Johns and Ames patents to improvements 
in an attachment to the machine for introducing a supplementary 
thread. The défendants' machine is constructed under two patents 
issued to Rowe— No. 570,059, dated October 37, 1896, and No. 
581,887, dated May 4, 1897. 

The Circuit Court dismissed the bill on the ground of nonin- 
fringemcnt, except as to one claim, which was held void for want 
of invention. 

A circular knitting machine of the Mayo type comprises a needle 
cylinder, an encircling rotating cam cylinder, and latched needles, 
with butts or latéral projections on their shanks. The needle cylin- 
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der has a séries of longitudinal parallel grooves on îts outer sur- 
face, and the cam cylinder is provided with suitable cams or in- 
clines on its inner surface. The needles lie in the grooves of the 
needle cj^Iinder, with their, butts projecting outwardly. As the 
cam cylinder revolves, the butts corne in contact with and slide 
iip and down the inclines or cams, and so cause the requisite up- 
and-down movement of the needles in the opération of knitting. 

In knitting the tubular portions of a stocking, ail the needles are 
in opération, and knit one course at each révolution of the cam 
cylinder. In knitting the hëel or toe of a stocking, only a por- 
tion of the needles are in opération, and the cam cylinder is recip- 
rocated, or moved fiirst in one direction and then in the opposite 
direction. The heel and toe are in the form of a pouch or pocket, 
and they are knit by what is known as the narrowing and widening 
opération. , In this opération about one half of the needles are first 
raised to a higher level, or into an idle position, so that their butts 
will not be operated upon by the stitch cams, and the other half of 
the needles remain in an active position, where their butts may be 
operated upon by the stitch cams. In the opération of narrowing, 
which then takes place, one of the active needles is shifted to a 
higher level, or to the idle séries, at each reciprocation of the cam 
cylinder, by raising or elevating the butt of the needle. When the 
narrowing is completed, the widening takes place by exactly the 
reverse opération; one of the idle needles is shifted to a lower level, 
or to the active séries, at each reciprocation of the cam cylinder, 
by lowering or depressing the butt of the needle. This method of 
shifting one individual neeidle as the cam cylinder moves in one 
direction, and another individual needle as the cam cylinder moves 
in the opposite direction, is the generic mode of opération in knit- 
ting the heel or toe of a stocking. There is a modification of this 
method, which is used only in widening. This modification con- 
sists in first throwing one needle out of opération, and then throw- 
ing two needles into opération on each reciprocation of the cam 
cylinder. In other words, it consists in continuing the narrowing 
opération of carrying one needle out of opération through the wid- 
ening, and in adding two needles to the active séries during the 
widening, in place of one, The net resuit, of course, is the same, 
namely, that one needle is added to the active séries at each recip- 
rocation of the cam cylinder. This modification, from the point of 
view of the resuit accomplished, is also described as throwing two 
needles into opération as the cam cylinder moves in one direction, 
and throwing one of thèse needles out of opération as the cam 
cylinder moves in the opposite direction. To distinguish thèse 
two modes of opération, the first is called the "one-and-one meth- 
od," and the second the "two-and-one method." 

The two-and-one method is usef ul for the following reasons : In 
the one-and-one method the last needle to knit in the widening 
opération, as the cam cylinder moves in one direction, is the first 
needle to knit on the next course on the return reciprocation of 
the cam cylinder in the opposite direction. This needle therefore 
draws two loops, with the resuit that a séries of small holes is left 
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along the line or seam where the narrowed and widened portions 
are joined in the heel or toe pocket. This disadvantage is over- 
come oy the two-and-one method, by which the last needle to knit 
in a given course is thrown out of opération on the return recipro- 
cation of the cam cylinder, and therefore it is not the first to knit 
on the next course. To express the effect in another form, in 
knitting each course one needle knits beyond the needle which is 
the first to knit in the next returning course. 

It may be observed in this connection that both thèse methods 
produce commercial products, and that machines embodying each 
method hâve gone into extensive commercial use. Upon a com- 
parison of the relative position occupied by thèse two methods in 
the art, the most that can be fairly claimed for the two-and-one 
method is that it is a preferred mode of opération, because it pro- 
duces a somewhat better product. 

In the earlier machines of the Mayo type, ail the rotary knit- 
ting of the body of the stocking was automatic, while the recipro- 
cating knitting of the heel and toe was done By hand. When the 
rotary knitting was partially or wholly completed, or when the 
heel or toe were to be knit, the machine was stopped, and about 
one-half the needles shifted to an idle position. In the narrowing 
and widening opération which followed, the individual needles 
were raised by a pick or hook in the hand of the operator, and de- 
pressed by the finger of the operator. As the resuit of this use of 
a pick to shift the needle, the term "picker" has come to designate 
the means by which the needles are shifted in an automatic ma- 
chine, and the machine itself is called the "picker machine." The 
pickers which raise the needles are known as elevating or lifting 
pickers, or lifters, and the pickers which depress the needles, as 
the depressing pickers, or droppers. Two lifting pickers are used 
in automatic reciprocating knitting, one operating when the cam 
cylinder moves in one direction, and the other when the cam cylin- 
der moves in the opposite direction ; and the same, of course, is 
true of the depressing pickers. The necessity of having two lifting 
pickers and two depressing pickers is because there must be two 
stitch-cam arrangements on the cylinder in reciprocating knitting; 
one operating when the cylinder is moved in one direction, and 
the other operating when the cylinder is moved in the opposite 
direction. 

While the old picker machine, with the needles raised and de- 
pressed by hand during reciprocating knitting, went into extensive 
commercial use, the efforts of inventors were naturally directed to 
making the whole machine automatic, by devising automatic pick- 
ers. 

The first automatic arrangement of this character disclosed in 
the record is the Hollen patent, of October 10, 1876. This ma- 
chine was limited to automatic lifting pickers. Then follows the 
Haddan patent, of 1881, which disclosed both automatic lifting and 
depressing pickers. Haddan was followed by the Branson patent, 
of December 29, 1885, which also covered both kinds of automatic 
pickers. The next in point of time is the Mayo automatic picker 
133 F.— 34 
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machine, covered by his 1887 patent in suit, but not pressed on 
this appeal. There are also found in the prior art two complète 
automatic circular knitting machines of a différent type — the Shaw 
machine, described in the Shaw patent of June 8, 1880, and the 
Aiken machine, described in; the Aiken patent of August 35, 1885. 
In the Shaw patent there is also disclosed, for the first time, the 
two-and-one method. 

The Mayo 1891 patent, in suit, is for spécifie improvements in 
the automatic picker machine of the Mayo 1887 patent. In order to 
understand the Mayo 1891 patent, and the position it occupies in 
the art, we must first understand the Mayo 1887 patent. 

The problem Mayo sought to solve in his 1887 patent was the 
construction of automatic pickers in a circular knitting machine 
which was already automatic in respect to rotary knitting. The 
difficulty of the problem resided in the fact that, where any ob- 
stacle like a picker was interposed in the path of the needle butts in 
a moving cam cylinder, it was necessary to get that obstacle out 
of the way of the following needle butts. Further, since there are 
two lifting and two depressing pickers, the problem involved not 
onîy getting the active picker out of the way of the following 
needle butts, but also providing that the needle butts should not 
bring up against the back part of the inactive picker. 

An invention is the embodiment of a conception. In order, 
therefore, properly to comprehend the Mayo invention, or the way 
in which Mayo solved this problem, we must first start with his 
conception of an automatic picker. The Mayo conception of an 
automatic picker was a picker with a single movement, as distinct 
from a picker with a compound movement — a picker with a slid- 
ing movement, as embodied in his 1887 patent, or with a swinging 
movement, as embodied in his 1891 patent. Mayo never reached 
the conception of an automatic picker having a compound move- 
ment — both sliding and swinging. 

On the other hand, the Rowe conception of an automatic picker, 
which is found in the défendants' machine, was a picker with a 
compound movement — both sliding and swinging. In a compari- 
son of the Mayo machine with the défendants' machine, it is neces- 
sary always to keep in mind'this fundamental différence in concep- 
tion between the Mayo picker and the Rowe picker, since it is this 
différence which accounts in large measure for the différence in 
the organization of the two machines. 

Again, it is apparent that a MayO picker, with only a single 
movement, either sliding or swinging, which is adapted to operate 
in the path bf the needle butts, must hâve some positive locking 
device for holding the- picker in an inoperative position except 
when it is required to perform its work. In the absence of such 
a device, it is obvions that the pickers would remain in the path of 
the needle butts, and that the needle butts would not ride over them, 
because the movement of the pickers is restricted to a movement in 
one direction.,: 

It is also apparent that a Rowe picker, with its compound sliding 
and swinging movements, is adapted to operate in the path Of the 
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needle butts without locking devices for holding the pickers in an 
inoperative position. Such devices are not necessary, because the 
pickers may remain in the path of the needle butts, and the needle 
butts will ride over them by reason of their compound movement. 

It is thus seen that the locking devices of the Mayo 1887 patent 
are the essential and vital means employed in the embodiment of 
his conception of an operative automatic picker, and, further, that 
the employment of such means is not essential in the embodiment 
of the Rowe conception of an operative automatic picker. 

We come now to the considération of the three claims of the 
Mayo 1891 patent which are in issue. 

Claim 4 relates to the two-and-one method ; claim 6, to a pivoted 
picker, as distinct from the sliding picker of the 1887 patent; and 
claim 11, to an improved détail of construction. 

Claim 4 is as follows: 

"In a knltting-machlne, the needle-cyllnder and the needles carried thereby, 
combined wlth a cam-cylinder provided with stitch-cams and needle elevating 
and depressing cams [pickers] having Angers or hooks the Angers of the elevat- 
ing-cams engaging but a single needle and the Angers of the depressing-cams 
being of such length as to engage two needles, latches to normally hold the 
said elevating and depressing cams in inoperative position, and devices througli 
whIch the cam-cylinder may be reciprocated, whereby in the opération of the 
machine two needles may be retumed Into action at each reciprocation of the 
cam-cylinder and one of said needles carried out of action at the next recipro- 
cation thereof in the opposite direction, and so on, to effect the widening of 
the fabrie, substantlally as and for the purpose specifled." 

This claim is for the combination for performing the widening 
opération by the two-and-one-method. Mayo had before him his 
1887 patent, and he wished to incorporate this modification of the 
one-and-one method into the machine of that patent. He also, in 
the eye of the law, had before him the Shaw patent, wherein the 
two-and-one method in a différent type of machine is described as 
the "preferred" form. The two-and-one method involved the 
throwing of one needle out of opération and two needles into op- 
ération on each reciprocation of the cam cylinder during the wid- 
ening. To accomplish this, Mayo continued the narrowing opéra- 
tion by keeping the narrowing tripping cams in opération during 
the widening, and by lengthening the fingers of the two depressing 
pickers so they would depress two needles instead of one. It may 
be that this change would not hâve suggested itself to the skilled 
mechanic, with knowledge of the two-and-one method as described 
in the Shaw patent, and with the Mayo 1887 patent before him. 
In other words, this way of solving the problem may hâve involved 
invention. That question, however, is not before us. Claim 4 is 
a claim for a combination of certain éléments, and the question of 
infringement turns upon whether the défendants' machine contains 
this combination. 

Shaw accomplished the two-an-one method in one way, and 
Mayo in another way. Of course, Mayo, in viev/ of Shaw, could 
not claim broadly the two-and-one method, nor does claim 4 pur- 
port to be for a method. It is for a combination to accomplish 
exactly what Mayo undertook to accomplish — the introduction into 
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the latched picker machine of hîs 1887 patent of the two-and-one 
method. 

Except as to the changes already mentioned, ail the éléments of 
claim 4 appear in the Mayo 1887 patent, and are therefore a part 
of the prior art. The question of the infringement of this claim is 
narrowed to the inquiry whether the défendants' machine contains 
the élément, "latches to normally hold the said elevating and de- 
pressing cams [pickers] in inoperative position." We hâve al- 
ready referred to the circumstance that latches or locking devices of 
some kind were essential in the embodiment of the Mayo concep- 
tion of a single-movement picker, and that latches or locking de- 
vices were not necessary in the embodiment of the Rowe concep- 
tion of a compound-movement picker. It is necessary now to be 
more spécifie. Do we find in the défendants' machine any locking 
devices which correspond to the Mayo spring-actuated arms piv- 
oted to the outside of the cam cylinder, and provided with suitable 
shoulders against which the pickers rest and are positively held 
in a locked position, or any devices which perform substantially 
the sanjiè function? Let us turn first to the défendants' depressing 
pickers. Thèse pickers slide in carriers which are pivoted to the 
outside of the cam cylinder. The resuit is that they hâve a com- 
pound movement, a sliding diagonal movement, and a vertical 
movement, owing to the carrier being pivoted. The effect of hav- 
ing this compound movement is that the needle butts, following 
the butt which is operated upon, ride over the picker, and there is 
consequently no necessity for any latch or locking device to hold it 
in an inbperative position. This also applies to the inactive picker, 
against the back of which the needle butts may strike. The needle 
butts will also ride over thèse pickers, although, in order to avoid 
the wearing of the butts, there is in défendants' machine mechan- 
ism for holding down thèse pickers. It thus appears that latches or 
locking devices for the depressing pickers, in the seuse of the Mayo 
invention, are absent from the défendants' organization. 

We come next to the lifting pickers. The two lifting pickers in 
défendants' machine are carried by a T-shaped carrier pivoted on 
the outside of the cam cylinder, and their hooked ends project 
through diagonal slots in the cylinder. The pickers move up and 
down in thèse slots. They hâve consequently a sliding movement, 
and also a swinging movement upon the pivoted T pièce. Both 
pickers move with the carrier, and both swing about the same pivot. 
It follows that, as one picker opérâtes, and is thus carried into an 
inoperative position, the other picker is carried into an operative 
position. Neither picker is at any time latched or locked in an 
inoperative position, and one is always in an operative position. 
The spring attached to the carrier is in no sensé a locking device, 
within the meaning of the Mayo patents. Further, the défendants' 
lifting pickers are located above the stitch cams, instead of at the 
sides, as in the Mayo. In conséquence of this, the needle butts are 
never brought up against the back of the inactive lifting picker, 
but are carried under and around it. 

It is clear that the construction and arrangement in défendants' 
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machine avoids the necessity of any locking devices for the pickers. 
That machine does not embody "latches to normally hold the said 
elevating- and depressing cams [pickers] in inoperative position," or 
any équivalent thereof, and consequently does not infringe claim 4 
of the Mayo patent. Starting with a fundamentally différent con- 
ception of an automatic picker, we find in défendants' machine a 
différent organization of pickers and cams, and a différent mode of 
opération. 

The next claim of the Mayo 1891 patent in issue is claim 6 : 

"In a knitting-machine, a needle-cylinder and needies carried thereby, and 
cam-cylinder provlded with a slot, combined with a needle-operating caiu 
[picker] pivoted outside of the said cam-cylinder and extended through the 
said Slot to operate upon the said needies and be operated thereby, sub- 
stantially as described." 

This claim covers an improved form of the Mayo conception of 
a picker with a single movement. Mayo first embodied that con- 
ception in his 1887 patent, in a sliding picker on the inside of the 
cam cylinder, while hère it is embodied in a swinging or pivoted 
picker on the outside of the cam cylinder, and extending through a slot 
in the cylinder. The same fundamental distinction, however, still 
exists between this picker and the compound-movement picker of 
the défendants' machine. 

Respecting the infringement of this claim, it may first be ob- 
served that the Mayo 1887 patent was in issue in the court below. 
It was there contended that the depressing pickers in défendants' 
machine infringed claim 2 of that patent. This was upon the the- 
ory, of course, that thèse pickers were sliding, and not pivoted. 
Upon this issue the Circuit Court held there was no infringement, 
because the Mayo picker moved in a fixed plate, while the picker 
in défendants' machine had a swinging movement on a pivoted car- 
rier. There is no contention, therefore, that the depressing pickers 
infringe claim 6 of the 1891 patent, but the charge of infringement 
is limited to the lifting pickers. 

The lifting pickers in défendants' machine manifestly come with- 
in the broad language of claim 6. The first question, therefore, to 
be determined on reading this claim, is whether Mayo is entitled 
to the broad invention covering ail pickers which are pivoted out- 
side the cam cylinder and extending through slots in the cylinder, 
or whether the claim must be restricted to substantially his way 
of pivoting. 

A brief examination of the organization of a circular knitting 
machine will throw light on this question. In such a machine, as 
already described, we hâve a needle cylinder in which the shanks 
of the needies lie in grooves, with their butts projecting outwardly, 
an encircling revolving cam cylinder in which the needle butts 
ride up and down on the cams in the opération of knitting, and 
notched cams or pins, called "pickers," which are interposed in the 
path of the needle butts to shift the individual needies in making 
the heel and toe of a stocking. 

Now, in the first place, it is évident that thèse pickers must 
either hâve a sliding movement or a swinging movement in order 
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to do their work and get out of the way of the following needle 
biltts. In other words, they miist either slide in guideways or 
switig on pivots. Neither of thèse gênerai conceptions would be 
patentable, for they are manifest to any mechanic. The inventive 
faculty I would be exercised, and ûnly exercised, in finding out a 
practical operative way in which to embody either of thèse concep- 
tions, for therein lies the difficulty, and consequently the solution 
of the problem. 

Again, it is manifest that the picker must be mounted somewhere 
— that is, either on the inside of the cam cylinder, or on the outside 
of the cam cylinder, or above the cam cylinder ; and it is clear that 
no one can patent the broad idea of mounting a picker in either of 
thèse positions. 

The conception that it would be better to mount a pivoted picker 
on the outside instead ûf the inside of the cylinder would not in- 
volve the exercise of invention, first, because it is a most common 
thing in the mechanic arts to mount a mechanical part on the out- 
side instead of the inside of the cylinder of a machine; and, sec- 
ondly, because it would oôcur to any one familiar with the organi- 
zation of cam cylinders and needle cylinders in thèse machines that 
it would be better to mount the pickers on the outside of the cam- 
cylinder, in order to get them out of the way of other working parts, 
if this could be done. The real difficulty lies in doing it, and in- 
vention lies in the conception of the means for doing it, or in the 
spécial mode of pivoting. We cantiot say, therefore, that there 
was anything patentable in the broad idea of pivoting a picker on 
the outside of the cam cylinder, and cutting a slot in the cylinder to 
afford an opening for the Ivorking end of the picker. The mount- 
ing of a picker on the outside of the cam cylinder necessarily in- 
volved either cutting a hole in the cylinder, or an arm extending 
over the top of the cylinder, as would appear to any mechanic. 

As it would certainly be an extrême position for any court to 
hold that the first person who mounted a sliding or a pivoted picker 
on the inside of the cam cylinder was entitled to a monopoly of 
ail pickers which slide or are pivoted on the inside of the cylinder, 
so, with equal truth, it would be an extrême position for the court 
to hold that the first person who mounted a pivoted picker on the 
outside of the cam cylinder, with a slot in the cylinder, or an arm 
extending over the top of the cylinder, was entitled to a monopoly 
of ail pickers mounted in that way. 

At this time Mayo was devising improvements in the automatic 
machine covered by his 1887 patent, and, admittedly, there existed 
in the art both sliding and pivoted pickers, which were located on 
the inside of the cam cylinder. In his 1887 patent there were slid- 
ing pickers on tlue inside of the cam cylinder, and it occurred to 
him it would be better to hâve the pickers pivoted on the outside 
of the cam cylinder and èxtend through slots in the cylinder. At 
this stage of his mental conception he had made no invention, for 
this would hâve suggested itself to any skilled mechanic. The 
important and difficult question, however, remained, how can this 
change be made? In successfully solving that question, Mayo 
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made liis real and only invention. It follows that claim 6 must be 
limited to the mode of pivoting invented by Mayo, or to what may 
be fairly held to be the équivalent of his mode of pivoting. 

Holding that this is a valid claim when so limited, the question 
of infringement turns upon whether the lifting pickers in défend- 
ants' machine contain the Mayo mode of pivoting, or a mode of 
pivoting vvrhich performs the same function in substantially the 
same way. 

In the Mayo construction, both the pivoted support for the 
picker and the pivot are located outside the cam cylinder. The 
slots through which the pickers extend are inclined slots, and the 
pivotai axis about which the picker swings extends in an inclined 
direction on the outside of the cylinder. The resuit is that the 
picker, in operating, swings radially in and out of the cylinder in 
an inclined direction. The pivoting of the picker is such that there 
is no other movement, except a swinging movement, to cause the 
end of the picker to travel in the proper path to shift the needles. 

In the défendants' machine the two lifting pickers are not sepa- 
rately pivoted to the cam cylinder, but both slide in a T-shaped 
carrier which is pivoted to the outside of the cam cylinder. The 
pivot itself extends through the wall of the cam cylinder, and is 
arranged radially to it. The défendants' pickers swing upon a 
radial axis. They do not move radially, however, by reason of 
their swinging movement. In order to give them a radial move- 
ment, it is necessary to give them a sliding movement as well as 
a swinging movement about the radial- axis. In a word, the Mayo 
picker opérâtes by a simple radial or swinging movement, and the 
défendants' picker by a compound movement — both swinging and 
sliding. 

The défendants' pickers do not infringe claim 6 of the Mayo 
patent, because, starting with a différent conception, they are différ- 
ent in construction, arrangement, and mode of opération. Mayo 
solved the problem of pivoting a picker on the outside of the cam 
cylinder in one way, and Rowe in a radically différent way. 

We come next to Claim 11 — the remaining claim of the Mayo 
1891 patent in issue: 

"In a knitting-machine, the needle-cylinder grooved for the réception of 
jacks, a séries of jacks, a surrounding ring correspondiugly grooved for the ré- 
ception of jacks, and a cam-ring, as ai<, to act upon and move the said jacks, 
combined with an independent ring, b, overlapping the inner ends of the jacks, 
the hooks or portions of the jacks engaging the yarn being at the proper space 
thereof between their ends, substantially as described." 

This claim relates to thin blades of métal, called sinkers or jacks 
or web holders, which extend inward between the needles, and 
which co-operate with the needles to hold down and press forward 
the fabric during the knitting opération. Thèse sinkers are pro- 
vided with hooks to engage the fabric. They are located on the 
top of the needle cylinder, and are arranged to slide radially be- 
tween the needles. They are actuated by the cam ring, which also 
serves to hold down their outer ends against any upward pull. 
There is also a second ring, which overlies, and thus serves to hold 



536 133 FEDERAL REPGUTEB. 

down, the inner ends of the sinkers. The improvement covered 
by this claim is for this additional ring described in the claim as 
"an indeipehdent ring, b, overlapping the inner ends of the jacks." 
The problem is hère simply to hold down the sinkers, and the es- 
sence of the Mayo imjprovement lies in the location of the second 
ring to hold down their inner ends. 

It is not every minor change or improvement in construction in 
a machine composed of many différent parts, like a circular knitting 
machine, that rises to the dignity of invention. The work of hold- 
ing down the sinkers had been previously done by two rings, both 
located on the outer side of the hooks of the sinkers. In view of 
what already existed in the art, Snd the nature and character of 
this improvement, thére was nô invention or patentable novelty in 
simply changing the location of one of the rings to the other side 
of the hooks, or to the extrême inner ends of the sinkers. 

We come now to the second branch of the case at bar, which 
relates to an attachment to the machine for the purpose of introducing 
an extra Ihread during certain portions of the knitting, especially 
the heel and toe. This mechanism is the subject-matter of the 
Johns patent and of the Ames patent. The latter is for an improve- 
ment on the Johns patent. Thèse patents are known as the "wind- 
er patents,", since their main feature is a rotary winder for wind- 
ing the end of the extra thrèad several times about the main thread. 

The gênerai problem of automatically inserting an extra thread 
in a circular knitting machine has.been solved in two ways, which 
are represented by two distinct types of mechanism: (1) The 
extra thread may be carried forward to the needles by frictional 
engagement with the main thread by means of a carriage contain- 
ing a guide through which the threads passes. The carriage is 
moved forward to bring the extra thread into engagement with 
the main thread, and, when the extra thread is to be withdrawn, the 
carriage is moved back, and the extra thread drawn to one side, 
and between the blades of a cutting device which severs it. This is 
the frictional type of extra thread-inserting mechanism illustrated 
in the Shaw and other patents. (2) Instead of depending on fric- 
tional contact, the extra thread may be carried around the main 
thread by a winding device, the purpose being to make a more se- 
cure engagement of the threads than is made by frictional con- 
tact. This is the winder type of extra-thread-inserting mechanism 
illustrated by the patents in suit. 

The rotary winder method may be properly called a preferred 
method, since it would apparently operate with more certainty in 
the case of fine threads with a smooth surface. 

Both the automatic frictional contact devices, as well as the ro- 
tary winder, hâve gone into extensive commercial use. 

There are also two distinct types of rotary winding devices. In 
one type, the damping mechanism which clamps and holds the free 
end of the extra thread during the winding opération rotâtes with 
the winding mechanism, or winder proper. In the other type, only 
the winder proper rotâtes. While the clamping mechanism coacts 
with the winder, it is separate from it, and does not rotate with it. 
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The Johns and the Ames patents belong to the first rotary winder 
type, and the défendants' machine, constructed under one of the Rowe 
patents, to the second rotary winder type. The mechanism which 
embodies thèse distinct conceptions of a rotary winder is necessarily 
différent in construction and mode of opération. 

On this branch of the case, the important question on the issue of 
infringement is whether the Johns patent should be Hmited to cover 
the particular type of winder in which both the winder and the clamp- 
ing mechanism revolve, or whether, in accordance with the broad lan- 
guage of the claims relied upon, it should be construed to cover both 
forms of rotary winder. 

At the time of the Johns invention, the conception of a rotary winder 
was not new in the art. The prior British patent to Marshall & Hewitt, 
and the prior American patent to Swinglehurst, certainly disclosed ro- 
tary winders. While a strong case has been made out against the oper- 
ativeness of the Marshall & Hewitt mechanism, and while, in the 
Swinglehurst device, the entire bobbin bi extra thread rotâtes around 
the main thread, stiU it is manifest that the broad idea of the rotary 
winder is présent in thèse mechanisms. Further, automatic devices for 
the insertion of an extra thread were in common use, although of a 
différent type. Again, the Johns patent is not for a generic invention, 
in which the device of the patent is only one form in which the inven- 
tion may be embodied. Thèse considérations are sufficient to show 
that Johns is not entitled to a broad patent covering every kind of ro- 
tary winder in a circular knitting machine. The most that the patentée 
can ask, under the circumstances, is a libéral application of the doctrine 
of équivalents in the construction of his patent. There is no warrant 
for holding that the invention can be so enlarged as to include ail forms 
of rotary winder. 

The fundamental and characteristic feature of the Johns conception 
of a rotary winder is a clamping device for the free end of the thread 
which is attached to the winder and rotâtes with it. This is apparent 
upon an inspection of the device. There is a stationary boss, with two 
holes — one in the center, for the passage of the main thread, and the 
other at one side, for the passage of the supplementary thread. Mount- 
ed on the stationary boss, and capable of rotation thereon, is a hollow 
ring or shell, which forms the rotary winder. To this winder is rigidly 
fixed a curved arm with a projecting finger; also a pivoted lever op- 
erated by a spring. The arm, in conjunction with the lever, forms a 
clamp, which is opened or closed to grasp the additional thread. When 
this thread is not in use, its free end is held by the clamp. When the 
time arises for the introduction of this thread into the knitting, the 
winder is rapidly rotated, with the resuit that the free end of the thread 
is carried several times around the main thread. Before the révolution 
of the winder ceases, the outer edge of the revolving lever is struck by 
a projection on the lever which opérâtes to open the clamp and release 
the free end of the thread, so that it may pass to the needles with the 
main thread. 

The Rowe winder used in défendants' machine is différent in con- 
struction and mode of opération. Its important parts consist of a 
cylinder or vvinder mounted upon a boss. This cylirider is provided 
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with a large opening in its side, whiçh acts as a thread eye for the extra 
thread when itis wound around the main thread. The thread Hes 
loosely in this opening, and the vertical wall of the slot, when the 
cylinder is rotated, acts to throw the end of this thread about the main 
thread. The clamp or gripper comprises a fixed jaw and a movable 
jaw, whichare moved in and out through the opening in the cylinder 
or winder. A cutting plate is secured to the fixed jaw, and, when this 
jaw is moved to clamp the end of the extra thread, it cuts the thread. 
When the extra thread is not passing to the needles, the gripper ex- 
tends through the opening in the cylinder or winder, and the end of 
the extra thread is clamped and held therein. When the extra thread 
is to be inserted, the gripper swings upon its pivot, and draws the extra 
thread through the opening in the cylinder. The cylinder is then 
rotated. During the greater part of the first révolution of the cylin- 
der the gripper retains its hold upon the end of the extra thread, thus 
causing it to be wrapped around the cylinder. The jaws of the gripper 
are then opened to release the end of the thread, and the continued 
révolution of the cylinder causes the projecting end of the thread to be 
thrown around the main thread by the engagement of the extra thread 
with the vertical wall of the opening in the cylinder. When the extra 
thread is to be withdrawn, the gripper is moved inward through this 
opening. The extra thread comes between the jaws of the gripper, 
and is severed by the closing of the movable jaw at the same time that 
the free end is clamped between the jaws. 
The claims of the Johns patent in issue are as follows : 

"(11) In a knitting-machine, the comblnation with a source of plural thread- 
supply, of a rotary winder for carrying the free end of one thread one or more 
times about another. 

"(2) In a knitting-machine, the comblnation with a source of plural thread- 
supply, of a rotary winder for carrying the free end of one thread one or more 
tlmes about another, and means for severing said thread. 

"(3) In a knitting-machine, the comblnation with a guide device for a plu- 
rality of threads, of a rotary winder for carrying the free extremity of one 
thread one or more times about another. 

"(4) In a knitting-machine, the comblnation with a guide device for a plu- 
rality of threads, of a rotary winder for carrying the free end of one thread 
one or more times about another, and means for holding said thread end 
préviens to windlng. 

"(5) In a knitting-machine, the comblnation with a guide device for a plu- 
rality of threads, of a rotary winder for carrying the free extremity of one 
thread one or more times about another, means for holding said thread end 
previous to windlng, and means for severing one end of said thread." 

Thèse claims must be limited to a rotary winder, which contains the 
characteristic f eature of the Johns patent, namely, a winder in which the 
clamping mechanism rotâtes with the winder; and they cannot be en- 
larged to include the mechanism employed in the défendants' machine, 
in which the gripper does not rotate, and which requires an essentially 
différent structure and organization of parts. It is clear that, when 
the claims are limited to the actual invention of the Johns patent, they 
are not infringed. 

It may be noticed in this connection that thèse broad claims are not 
found in the original application for the Johns patent. They were not 
inserted until five years after that application, and subséquent to the 



MATO KNITTING MACHINE & NEEDLE CO, V. E. JENCKES MFG. CO. 539 

date of the Rovve patent, and to the time when the Rowe device was 

put upon the market. 

It is unnecessary to consider the Ames patent in great détail. It is 
for an improvement on the Johns type of rotary winder. In Ames, we 
find a rotary winder and gripping mechanism in the form of a sleeve 
with a séries of wire projections like a brush. Thèse wires or project- 
tions extend parallel with the axis of the winder. The end of the extra 
thread is engaged between two of the wires of the brush, and when the 
brush rotâtes it carries the extra thread several times around the main 
thread. In the subséquent movement of the extra thread with the 
main thread towards the needles, the extra thread is drawn from be- 
tween the two wires of the brush or holder. A finger with a hooked 
end then engages the extra thread, and pulls it to one side between the 
blades of the cutting device. In the movement of this finger in drawing 
the extra thread to one side, it is again drawn between two of the brush- 
like wires, and, after the thread is eut, its free end is left between the 
wires in readiness for another winding. It will be noted that in this 
arrangement the clamp or holder does not move to the extra thread 
and grasp it, but the extra thread, in the opération of cutting, is moved 
into engagement with the clamp, or between the opening of two of the 
wire projections. This is the fundamental distinction between the 
Ames and Johns devices. 

The claims in issue are as follows : 

"(8) In a knltting machine, the comblnation with a guide device for a plu- 
rality of threads, of a rotary winder through whlch said threads are passed, 
one or more projections on said winder, and means to draw one of said threads 
to one side and leave its end in the path of movement of said projection or 
projections, to be rotated thereby." 

"(10) In a feed mechanism for a knltting machine, the comblnation of a 
tubular twister slotted at one end, means for rotatlng said twister, and means 
for throwing a thread into engagement with the slotted end of said twister. 

"(11) In a feed mechanism .for a knitting-machine, the comblnation of a 
tubular twister slotted at one end, means for throwing a yarn into engagement 
with the slotted end of said twister, means for rotatlng said twister, and means 
for cutting offi said yarn." 

Thèse claims cannot be construed to cover every winder in which the 
thread is drawn to one side, and into a position to be engaged by the 
winder. This is a patent for an improvement in a highly advanced 
art, in which not only the Johns patent, but the Williams patent of Feb- 
ruary 7, 1893, must be included. Thèse claims must therefore be lim- 
ited to the spécifie combinatîons of devices set forth in the claims ; in 
other words, to the Ames organization of twister or holder and winder. 
From the description already given of the défendants' winder, it is 
manifest that it différa in structure, arrangement, and mode of opéra- 
tion. For thèse reasons, as in the case of the Johns patent, the de- 
fendants' winder does not embody the invention covered by thèse claims 
of the Ames patent. 

Upon the argument on both branches of this case, we were impressed 
with the wide différence in the mechanism of the complainant's and 
défendants' machines. That impression bas only been confirmed by a 
more careful and thorough examination of the exhibits, the record, 
and the briefs. The machine of the Rowe patents, which is the de- 
fendants' machine, has not borrowed, nor is it built upon, the spécifie 
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inventions, which are actually covered by the several claims in issue 
of the patents in suit. The most Rowe has clone has been to solve, in 
an advanced art, the same spécifie problems, along substantially différ- 
ent Unes. 

In the argument on this appeal, and especially in its supplemental 
brief, the eomplainant has laid spécial emphasis on the point that Mayo, 
in his 1891 patent, was the first to produce a successful commercial 
automatic picker machine. The difficulty with this argument, conced- 
ing that such an argument has weight in some cases, is it indefiniteness. 
The eomplainant manufactures the Acme machine, which has gone intc 
extepsive commercial use. But in certain particulars, including the 
arrangement of stitch cams and pickers, the Acme machine differs from 
the Mayo 1891 patent, in suit, Mayo himself testifies that this machine 
is morè autojnatic than the machine of that patent. Then, again, the 
1891 patent coyers other inventions than those which are found in the 
claims in issue. There rhay also bave been other things which hâve 
helped to give the Acme machine its commercial success. There is no 
satisfactory proof in the record that the introduction of the two-and-one 
method intothe picker machine^ supplemented by pickers pivoted on the 
outside of the cylinder, differentiates a successful commercial machine 
from an unsucCessful noncommercial machine. Mayo's testimony is 
only to the effect that thèse features were improvements, and made the 
machine work satisfactorily. 

The two-and-one method i$ simply an improvement in the circular 
knitting-machine art, and nothing more. It has nothing to do with 
tVie automatic character of the machine, its only office being to pro- 
duce a somewhat better product: It does not separate success from 
failure in the art. Machines with the one-and-one method are suc- 
cessful commercial machines, producing commercial products. The 
following excerpts from Mayo's testimony fully corroborate this posi- 
tion : 

"Int. 23. To what exteiit, generally speaklng, Is what you hâve called the 
•two-and-one arrangement' employed in the circular, seamiess knitting ma- 
chines now on the market? 

"Ans. Nearly ail the machines now on the market, elther full automatic or 
partially so, are using a two-and-one method of knitting the heel and toe." 

"Cross-Int 25. How many circular, seamiess knitting machines are now on 
the market or in use? I mean, how many différent makes? 

"Ans. Those that I recall at this moment are the Standard, the Invincible, 
the Eicelsior, the Boss, the Keystone, the Paxton & O'Neill, one made by H. 
Brlnton & Co., the Acme, the Branson, the Victor, the Scott & Williams, the 
Hepworth (which I think has, however, lately been wlthdrawn from the mar- 
ket), and the National ; the last named being a spring-needle machine." 

''Cross-Int 30. And in how many, or what ones, of the machines you hâve 
mentloned, Is the tWo-and-one method of knitting the heel and toe employed? 

"Ans. It is employed on the Standard, Invincible, Excelsior, Boss, Paxton 
& O'Neill, Acme, Victor, and, I think, on some of the others, but cannot state 
positively." 

The history of this art discloses that neither a fully automatic ma- 
chine, as distinct from a partially automatic machine, a pivoted picker 
on the outside of the cylinder, as distinct from a sliding picker on the 
inside, nor the two-and-one method, as distinct from the one-and-one 
method, are essential to a successful commercial machine producing 
a commercial product. 
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For thèse reasons the case at bar does not corne within the principle 
laid down in Consolidated Valve Company v. Crosby Valve Company, 
113 U. S. 157, 5 Sup. Ct. 513, 28 L. Ed. 939 ; Kevstone Manufacturing 
Company v. Adams, 151 U. S. 139, 14 Sup. Ct.' 295, 38 _L. Ed.^ 103, 
and other cases in which an inventor has added to previous failures 
just what vvas necessary to make a practical commercial machine. 

The main grievance of the complainant respecting the décision be- 
low is that the Circuit Court failed to recognize the doctrine of équiv- 
alents in its application to the Mayo inventions. In view of the scope 
and character of thèse inventions, we know of no doctrine of équiva- 
lents which would permit us to hold that the butts of the following 
needles, or the spring of the T-shaped carrier, in the défendants' ma- 
chine, are the équivalents of the positive locking devices conceived by 
Mayo, and embodied in his automatic picker. 

By reason of the nature of the machine and the number of patents 
involved, this case has called for an unusual amount of time and labor. 
Upon full considération, we hâve reached the conclusion that the de- 
cree of the Circuit Court must be afïirmed. 

The decree of the Circuit Court is affirmed, and the appellees recover 
their costs of appeal. 
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MILLER LADDER CO. v. CHICAGO WOODEN WARE CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. May 12, 1904.) 

Nos. l.OTO, 1,074. 

1, Appeal— PiNALiTY op Decbee in Infbinqement Suit — Cross-Appeal bt 

Complainant. 

A decree in a suit for infrlngement, entered after full hearing on 
pleadings and proofs, wliich adjudges tltle to the patent, the validity of 
certain claims, and the Invalidlty of others, the infrlngement of the valid 
claims, and awards a perpétuai Injunctlon and damages, to be determined 
on an accounting, Is not merely an Interlocutory decree awarding an lu- 
junetion, but is so far a final decree that, where an appeal has been taken 
by défendant, who has brought up the record, complainant may prosecute 
a cross-appeal for the review of that part which adjudges certain of the 
claims invalid. 

2. Patents — Validity of Claim. 

The fact that a patentée described and claimed "a trestle consisting of 
two pairs of legs" plvoted as shown, whereas by the aiceepted définition 
a top pièce is essential to constitute a trestle, does not render the claim 
Invalid where the meaning is plain, and the legs as shown are adapted to 
be used wlth any kind of a top pièce to complète the trestle, as intended. 

8. Same — Inpbingement— FoLDiNG Trestle. 

The Miller patents, No. 343,829, for a folding trestle, claims 1 and 2, 
and No. 401,848, for an improvement thereon, held valid and Infrlnged. 

Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Northern Division of the Northern District of Illinois. 

The Miller Ladder Company brought this suit on account of an alleged in- 
frlngement of letters patent No. 343,829, June 15, 1886, and No. 401,848, April 
23, 1889, to Miller, complainant's assignor, for Improvements in folding trestles. 
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if The description and claims o( the flrst Miller patent are as follows: "The 
object o( the présent Invention is to provide a simple and effective trestle for 
scaffoldlng for the use of paper hangars to support thelr boards on, or as a 
table-support, and other uses to which a trestle may be adapted ; and it eon- 
«ists in the détails of construction, substantially as shown in the dravvings, 
and herelnafter descrlbed and claimed. 

"In the aecompanying drawings, A B and C D represent two pairs of legs, 
of any suitable length and thlckness, and pivoted together at (thelr mld-length 
by pivot) a. The legs or standards A C are connected together near thelr lower 
ends by braces, b, c, whIch are plyoted to the legs or standards, and also 
pivoted together, as shown at d, the legs or standards B D being in like 
manner connected together. 

"Any désirable and well-known form of braces may be used as found most 
préférable, which change I reserve the right to make without departing f rom 
the prlnciple of my invention, and the same right I reserve as to the form and 
construction of the plates, e, which connect together thé legs or standards, 
A C and B D, at their upper ends, the plates being connected or pivotally at- 
taehed to each other at f. 

"The pivots, a, and pivots, f, are at right angles to each other. Thus the 
legs or standards of each pair can be folded down upon each other, while the 
legs or standards A C and B D are brought together, thereby folding the trestle 
in a compact form, as shown In Fig. 4. 

"In settlng up the trestle for use the legs or standards are brought into 
position, as shown in Fig. 1, the braces and a support. H, herelnafter de- 
scrlbed, keeping them extended. 

"When the legs or standards A C and B D are partially extended with rela- 
tion to each other, a space is left betvveen the upper ends, in which is in- 
serted the ends of the support E. This support bas mortises, g, in Its sides, 
as shown, which fit the sides of the legs or standards, and by spreadlng 
each pair of legs apart at thelr lower ends the support will be held flrmly be- 
tvveen them. 

"Having now fully descrlbed my invention, what I claim as new, and de- 
sire to seisurè by letters patent, is — 

"1. A trestle consisting of two pairs of legs or standards, pivoted together 
at or near their center and near thelr upper ends, and connected together near 
their lower ends by pivoted braces, whereby they are adapted to fold to- 
gether, substantially as aild for the purpose set forth. 

"2. The eomblnation, with a trestle consisting of two pairs of legs or 
standards pivoted togethèir, as shown, of a support havirig mortises on its 
sides and near Its ends, and adapted to be held between the upper ends of 
said legs or standards, substantially as and for the purpose specifled." 

The description and claims of the second Miller patent are as follows : 
"This invention relates to certain improvements in thé type of folding trestles 
that forms the sijbject-matter of letters patent No. 343,829, issued to me 
June 15, 1886, for improvement In trestles; and the présent improvements 
hâve for thelr object to provide a simple, cheap, and durable trestle construc- 
tion embodying the features of cheapness and durability in construction, ease 
in folding and unfolding the trestle, and permanent pivotai connection of the 
trestle parts together. I attain such object by the construction and arrange- 
ment of parts illiistrated in the accompanying drawings, in vrhlch — 

"Figure 1 is a perspective view illustrating the trestle in its unfolded con- 
dition ready for use ; Fig. 2, a slmllar view of the trestle in its folded con- 
dition ; Fig. 3, à détail side vleW of the upper end of the trestle in the folded 
condition; Fig. 4, a détail section illustrating the connection of the legs or 
standards to the free end of the horizontal top bar of the trestle; and Fig. 5 
a similar view of a modifle'd form of the same. 

"Slmllar letters of référence indicate like parts in the several views. 
, "As represented in the drawings, my Improved trestle conslsts of four legs 
or standards, A A', B B', pivoted together in pairs at or near their mld-length 
by means of screws, a, b, or other équivalent means. 

"C is the horizontal top bar of the trestle, pivoted at one end between the 
upper ends of the legs A B by a suitable pivot-bolt, c, so as to hâve pivotai 
movement between the same, its free end being engaged, when the trestle Is 
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unfolded, by the upper ends of the legs A' B', whlch engage In beveled re- 
cesses, c, In the sldes of such bar, as shown In Flg. 4, to effect a flrm and snb- 
stantial connection; such legs A' B' being pivoted together by pivot plates 
or hiuges, D, at a point immedlately below the bar O, as clearly indicated in 
Flgs. 1, 3, and 4. 

"As shown in the drawings, the correspondlng legs A B of each pair of 
legs, between wbleh the horizontal bar C is plvotally attached, are arraiiged 
adjacent to each other and between the legs A' B', that engage the free end 
of the horizontal bar C. With this construction the four legs can be niade of 
equal lengths to avoid ail after fltting and cuttlng, which was a serions defect 
in the construction shown in my former patent, in which the legs were re- 
quired to hâve différent lengths In order to attain a perfect rest or footing. 

"As a modification of the mode of attachment of the free ends of the hori- 
zontal top bar, C, to the upper ends of the legs A' B', as illustrated in Figs. 
1 and 4, an open-bottomed recess, c2, may be formed in the bar C, preferably 
by métal side plates, C, to receive and confine the upper ends of the legs A' 
B', as shown In Fig. 5. 

"E is a strut or brace pivoted to one of the legs, and adapted to engage 
agalnst the inner side of the opposite leg to hold the trestle parts in their 
extended condition. This strut may be loeated at any other suitable posi- 
tion from that shown wlthout departing from the spirit of my invention, and 
in some cases entirely omitted or replaced by the hlnged brace shown In 
my former patent, No. 343,829. 

"The top bar, C, is shown in the drawings of a length greater than the 
space between the upper ends of the legs or standards. The purpose of such 
construction is to form a convenlent rest for a paper-hanger's straight-edge, 
widening-board, etc., when the trestles are to be used for such work ; other- 
wise the bar heed not bave such extra length, and the parts can be increased 
or diminished in size and proportions as the particular uses to which the 
trestle is to be applied or the judgment of the maker may suggest without 
departing from the spirit of my invention. 

"Having thus fully described my Invention, what I claim as new, and désire 
to secure by letters patent, is— 

"1. A trestle consisting in the combination of a horizontal top bar, C, and 
four legs or standards, A A', B B', pivoted together in pairs at or near their 
mld-length by pivots a, b, the legs A' B' being pivoted together at or near their 
upper ends by pivot D, the axis of which is at right angles to the axis of the 
pivots a, b, and the correspondlng legs A B being arranged adjacent to 
each other and between the correspondlng legs A' B', the parts being adapted 
to fold together into a compact form, In the manner and for the purpose set 
forth. 

"2. A trestle consisting of four legs or standards A A', B B', pivoted to- 
gether in pairs at or near their mid-length by pivots a, b, the legs A' B' 
being pivoted together at or near their upper ends by pivot D, the axis of which 
is at right angles to the axis of the pivots a, b, in combination with the hori- 
zontal top bar, C, plvotally secured between the upper ends of the legs or 
standards, whereby the trestle parts are permanently connected together 
and adapted to fold into a compact form, substantially as herein described, 
and for the purpose set forth. 

"3. The combination of the legs or standards A A', B B', pivoted together 
in pairs and connected together by hinge D, with the correspondings legs 
A B arranged adjacent to each other and between the correspondlng legs 
A' B', top bar, C, having a recess, essentially as described, for recelving the 
upper ends of the legs A' B', and pivot-bolt, c, substantially as described, and 
for the purpose set forth. 

"4. The combination of the legs or standards A A', B B', pivoted together 
in pairs and connected together by hinge D, with the correspondlng legs A B 
arranged adjacent to each other and between the correspondlng legs A' B', 
top bar, C, having a recess, essentially as described, for recelving the upper 
ends of the legs A' B', pivot-bolt c, Connecting the end of bar C with the tops 
of the legs A B, and strut or brace E, substantially as described, and for 
the purpose set forth." 
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The court, after Issues jolned, and on full proof, held the flrst claim of tbe 
flrst patent to be void, the second clalm of the flrst patent and the four claims 
of the second patent to be valid and Infringed, awarded a perpétuai injunc- 
tlon against infrlngement of the second patent (the flrst having expired 
shortly before the decree was entered), and decreed an accounting with re- 
spect to Infrihgement of the flve claims held valld. Défendants appeal and 
attack the decree In every respect In which It is against them, and complain- 
ant présents a cross-appeal challenglng the correctness of the decree In so 
far as It adjudges the Invalldlty of the flrst claim of the flrst patent De- 
fendants move to dlsmiss the cposs-appeal. 

The record exhibits the following patents as lllustrative of tlie prier art: 
19,107, January 12, 1858. to Stone; 27,277, Febrùarv 28, 1860, to Dodge; 
72,562, December 24, 1867, to Sutter ; 100,430, Mareh 1, 1870, to Mallory ; 
128,332, June 25, 1872, to Smith ; 129,978, July 30, 1872, to Noggle ; 166,874, 
August 17, 1875, to Hood; 232,100, September 7, 1880, to Zwiebel; 262,206, 
August 8, 1882, to Carr ; 295,269, Mareh 18, 1884, to Miller; 304,357, September 
2, 1884, to Powell ; 318,896, May 26, 1886, to Hanssen. 

Défendants' device is bullt in accordance with letters patent No. 702,431, 
June 17, 1902, to Howard. 

Thomas A. Banning and Frederick Benjamin, for Chicago Wooden 
Ware Co. 
James B. Raymond and Otto Barnett, for Miller Ladder Co. 

■Before JENKINS, GROSSCUP, and BAKER, Circuit Judges, 

BAKER, Circuit Judge. Motion to dismiss the cross-appeal. A 
year before the decree now appealed from was entered, the court en- 
joined défendants pendente lite from continuing to infringe the sec- 
ond claim of the first patent and the four claims of the second patent. 
From that temporary injunction, indisputably interlocutory, défend- 
ants might hâve prosecuted an appeal under section 7 of the Court of 
Appeals act ; and on such an appeal the sole question would hâve been 
whether the court had improvidently entered the injunctional order. 
Adam y. Folger, 120 Fed. 260, 56 C. C. A. 540. But since the act of 
June 6, 1900, c. 803, 31 Stat. 660 [U. S. Comp. St. 1901, p. 550], re- 
pealed the amendment of 1895 (2 Supp. Rev. St. p. 376), complainant 
could not hâve taken an appeal or a cross-appeal from the court's re- 
fusai to enter a pendente lite injunction with respect to claim 1 of the 
first patent. Columbia Wire Co. v. Boyce, 104 Fed. 173, 44 C. C. A. 
588. The decree now under considération was entered after both 
parties had taken and submitted full proofs on the issues joined (and 
there is no suggestion from either side that anything further in the 
way of pleading or proof could be added). It adjudged that complain- 
ant's title was good, that claim 1 of the first patent was void, that 
claim 2 of the first patent and the four claims of the second patent were 
valid, and that défendants' device infringed ail the valid claims ; and it 
decreed that défendants, as to the future, should perpetually refrain 
from infringing the second patent, and as to the past should pay com- 
plainant ail damages suffered by reason of the infringement of the 
claims held valid in both patents, the amount of such damages to be 
determined thereafter on a master's report. A decree of this character 
in a patent suit is customarily called interlocutory. If it were in truth 
final, as was the decree in the land suit of Forgay v. Conrad, 6 How. 
201, 12 L. Ed. 404, complainant's right to a cross-appeal could not be 
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successfully questioned. If it were in truth interlocutory in the sensé 
and to the extent that the decree awarding the temporary injunc jon was 
interlocutory, complainant's lack of right to a cross-appeal would be in- 
disputable. But whether the calHng of a decree that adjudges title, 
validity and invalidity of daims, infringement, and liability therefor, and 
awards a perpétuai injunction, a temporary decree that is to stand only 
until a final decree on the merits can be rendered, is or is not a mis- 
nomer, a virtual contradiction involving both inaccuracy of terminologj' 
and misapprehension of substance (as was debated at large by Judges 
Showalter and Woods pro and con in Standard Elevator Co. v. Crâne 
Elevator Co., 76 Fed. 767, 22 C. C. A. 549), is a question that became 
moot, we think, by the Suprême Court's décision in Smith v. Vulcan 
Iron Works, 165 U. S. 518, 17 Sup. Ct. 407, 41 L. Ed. 810, wherein it 
was held that on an appeal f rom a decree like this the appellate tribunal, 
with ail the pleadings and ail the évidence before it for an independent 
hearing, had "authority to consider and décide the case upon its 
merits," to the end that the parties might be saved the time, trouble, 
and expense that would be involved in carrying on further litigation 
in the Circuit Court in a way that was contrary to the views of the 
Court of Appeals on the ultimate merits. Hère défendants présent a 
complète record, containing ail the pleadings and proofs. They do 
not attack merely the injunction respecting the second patent, and 
that on the ground that it was temporary and improvidently issued ; but 
they contend that, as to the five claims of the two patents held valid, 
the ultimate merits of the questions of validity and infringement are 
in their favor. If we were not authorized now to consider and décide 
the merits with respect to claim 1 of the first patent, which was in- 
cluded in the pleadings and proofs and held invalid, the resuit would 
be that the Circuit Court would proceed with the accounting on a 
basis tliat does not accord with our views of the ultimate merits, and a 
new accounting would hâve to be taken after a subséquent appeal to this 
court. Motion overruled. 

The first Miller patent. Miller's idea was this : It would be a good 
thing to hâve a trestle whose four legs are inseparably pivoted and 
coupled in such a manner that they may be folded into a compact form, 
convenient for a workman to carry from place to place. The prior 
art discloses quite a variety of trestles and tables. Some hâve the 
legs separately attached to the top ; some hâve two of the legs attached 
to the top and coupled to each other in a way to permit the pair to be 
folded under the top; some hâve détachable legs coupled in inde- 
pendent pairs. None has the four legs détachable from the top and 
pivotally coupled in such a way that the closing together of one pair 
closes the other and brings the four into one compact, connected bundle. 
Nor was Miller's resuit accomplished by substituting one man's thought 
as a part in another man's scheme. The device was wholly novel, 
performing a function never before performed, achieving at once an 
extensive demand and a successful use; and the invention, small in 
character though it seem, is therefore entitled to a primary rank. 
Westinghouse v. Boyden Power Brake Ce, 170 U. S. 537, 561, 18 Sup. 
Ct. 707, 42 L. Ed. 1136. 
133 P.— 35 
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The argument against the validity of claim 1 îs this, as we under- 
stand it : A trestJe, according to the lexicographers, is a support "con- 
sisting of three or four legs secured to a top pièce." The claim calls 
for "a trestle consisting of four legs coupled and pivoted as shown." 
This isnot a trestle; tiie legs cannot be used as a trestle without a top 
pièce; the claim, by defining a trestle as consisting of four legs, ex- 
pressly excludes a top pièce, and is therefore void, because it calls for 
an inoperative device. i But if, by any possibility, a top pièce can be 
inferred, it is only the One shown in the drawing and description 
and covered by claim 2 ; and claim 1 is therefore void as a duplication. 

It will be observed that daim 2 calls for the combination of "a 
trestle consisting of two pairs of legs pivoted together as shown," 
and "a Support having mortises onits sides and near its ends," being 
the support shown in the drawing and description. In both claims it 
is évident that Miller dififered with Webster and others as to the 
définition of a trestle. But for ail that he should not be deprived of 
protection in his invention, any more than for mistakes in orthography 
provided he did not misspell beyond récognition of the sensé. In thèse 
claims we think the meaning is as recognizable as if they had read: 
(1) In a trestle, four legs- pivoted and coupled as shown ; (3) a trestle 
consisting of the combination of the four legs of claim 1 and the par- 
ticular top pièce as shown. 

Thus construed, and in the light of the prior art as stated, claim 2 is 
unquestionably good. Claim 1 is also good, unless it would be im- 
possible ! for a skilled mechanic to use the four legs in connection with 
any known top pièce except Miller's. The legs will not stand alone 
and support any considérable weight. The crossed legs will spread 
unless (to revert to Webster) they be "secured to a top pièce." A 
skilled mechanic could certainly secure the legs to any kind of a top 
pièce by nails or screws, and, if the top pièce were not then détach- 
able with sufficient readiness to suit him, he might use holes in or stops 
upon the top pièce. In this aspect of it, the validity of claim 1 is fuUy 
sustained, we believe, by the décisions in Webster Loom Co. v. Higgins, 
105 U. S. 580, 26 L. Ed. 1177; Deering v. Winona Harvester Works, 
156 U. S. 286, 302, 15 Sup. Ct. 118, 39 L. Ed. 153 ; Hancock In- 
spirator Co. v. Jenks (C. C.) 21 Fed. 911 ; Rapid Service Store Ry. Co. 
v. Taylor (C. C.) 43 Fed. 251 ; Western Téléphone Mfg. Co. v. Ameri- 
can Electric Téléphone Co. (G. C. A.) 131 Fed. 75. 

The second Miller patent is for improvements upon the first. The 
new idêa was to adopt a tôp pièce of such a form, with relation to 
the legs of the first patent, that it could be permanently and pivotally 
secured to the legs in a way that would make the whole trestle a unit 
foldable into a compact, connected bundle. In carrying out the idea it 
was found necessary to modify the coupling of the legs of the first 
patent. JuSt as ,the first patent showed a new and distinct step beyond 
anything in the prior art, so the second, we think, evinced progress be- 
yond the first. And in view of the utility and success of the improve- 
ment we are unwilling to deny to it the quality of invention. 

Infringement. The similarities are so obtrusive that it is difficult 
to see and appreciate the alleged différences. The purpose is the same. 
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The resuit is the same. To obtain the resuit (so far as Miller Vv-ent), 
défendants employ Miller's means identically in the main, substantially 
iï\ minors. The différences that are appréciable relate to improvements 
upon Miller's device, which are claimed in Howard's patent. Improve- 
ment, of course, is no justification of a trespass. 

On the appeal the decree is affirmed ; on the cross-appeal the decree 
is reversed, with instructions to proceed consentaneously hereto. 



WESTERN ELECTRIC CO. T. ANTHRACITE TELEPHONE CO. et al. 

(Circuit Court ot Appeals, Tliird Circuit December 9, 1004.) 

No. 1. 

1. Patents— Invention— TELEPHONE Appakatus. 

The Carty patent. No. 449,106, for improvements ta téléphone circuits 
and apparatus, Is vold for lack of patentable Invention. 

Appeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Edward Rector and George P. Barton, for appellant 
R. S. Taylor and Chas. C. Bulkley, for appellees. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

DALLAS, Circuit Judge. This was a suit in equity for alleged 
infringement by the défendants below (appellees hère) of patent 
No. 449,106, dated March 31, 1891, issued to John J. Carty for tél- 
éphone circuit and apparatus. The court below decided that this 
patent is invalid for lack of patentable invention, and, in our opin- 
ion, that décision was correct. This conclusion has been reached 
by ail of us after careful examination of the record, and attentive 
considération of the arguments of counsel. But they need not be 
referred to, for the opinion which was filed by the learned judges 
of the Circuit Court adequately deals with the case. Upon that 
opinion (113 Fed. 834), the decree dismissing the bill of complaint 
is affirmed. 
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ORMSBY V. CONNORS et al. 

(Circuit Court, D. Massachusetts. November 10, 1904.) 

No. 1,459. 

1. Patents— Action fob Infbingement — Title to Support. 

The owner of a patent made an absolute asslgnment of the same, wLlch 
was duly recorded. At the same time the assignée executed a paper shovv- 
Ing that the assignment was as collatéral security for a debt, and agree- 
Ing that the assignor should retain the exclusive right to manufacture 
and sell under the patent, and to licensé others thereunder. This agree- 
ment was not recorded. Subsequently the debt was paid, and a reasslgn- 
ment made, which expressly covered the sole and exclusive right to ail 
causes of action for past infringements. Held, that the original assign- 
ment and the paper executed at the same time constituted a single con- 
tract, under whlch the assignor rétained the right to sue at law for in- 
fringement of the patent ; the fact that the agreement was not recorded 
being immaterial as against thls Infringer. 

At Law. 

Norman F. Hesseltine and Amos W, Shepard, for complainant. 
Bernard D. O'Connell, George H.. Maxwell, and H. P. Harriman, 
for défendants. 

PUTNAM, Circuit Judge. This is a suit at common law, alleging 
infringement of a patent issued for an invention. The question now 
before the court is whether the plaintifï has made sufficient title to 
justify his proceeding by a common-law suit. This rests upon three 
papers: First, there is an absolute assignment from the plaintiff to a 
stranger to this litigation, bearing date of June 2, 1902, which was 
duly and sëasonably recorded. Another paper is an agreement given 
back to the plaintiff, dated May 29, 1903, showing that the assignment 
was taken merely as collatéral security for an indebtedness. This 
paper viras executed at the same time as the assignment, but was not 
recorded. It contained an agreement that the plaintiff should hâve 
the sole and exclusive right to manufacture and sell under the letters 
patent while held as collatéral security, and that, while so held, no one 
was to make use of the patented invention except under a license given 
by him. Subsequently,' on May 38, 1.903, and before this suit was com- 
menced, the plaintiff discharged his indebtedness, and a reassignment 
was made to him, which reassignment expressly covered the sole and 
exclusive right to ail causes of action for past infringements, and for 
the damages and profits arising therefrom. 

As the paper of May 29, 1902, was executed simultaneously with the 
assignment of June, 1902, notwithstanding the discrepancy in dates, 
the two make one contract, and constitute one transaction. On exam- 
ination of the statute, we are satisfied that the fact that the paper of 
May 29, 1902, was not recorded is of no conséquence in this case. This 
défendant does not corne within the provisions of the statute affecting 
those who are intended to be protected thereby. On the other hand, 
it is clearly settled, in view of the statxite provisions in regard to the 
assignment of patents, that any transfer of an interest which is to be 
regarded in a court of common law must be in writing. A mère verbal 
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transfer may be good in a court of equity; an agreement for transfer 
may be good in such a court ; but in a suit at common law any transfer 
must be bywriting, though it need not be recorded as against an alleged 
infringement. Therefore we hâve hère two papers which are complète 
so far as the défendant is concerned. The resuit of thèse two papers is 
that Ormsby transferred the patent as collatéral security, or as in the 
way of a mortgage ; it tnakes no différence which, so far as we are con- 
cerned. The rights of parties are exactly the same in one aspect as the 
other. But the transfer was not in any sensé a clean transfer, because 
Ormsby reserved the rents and profits, so to speak. The income tlius 
reserved, if this had been ordinary personal property or real estate, 
would hâve given him possession for the time being; that is, a right to 
the rents and profits, the income, the use — the présent use, whatever it 
might hâve been. We begin with Waterman v. Mackenzie, 138 U. S. 
252,11 Sup. Ct. 334,34 L. Ed. 9^3, especially pages 258, 260, 261, 138 U. 
S., pages 336, 337, 11 Sup. Ct, 34- L. Ed. 923, which was a case of an 
assignment of a patent as security for a debt. On page 258, 138 U. S., 
page 336, 11 Sup. Ct., 34 L. Ed. 923, the opinion states that a mort- 
gage of Personal property difïers from a sale, which is undoubtedly 
correct. It also says that by a mortgage the whole title is transferred 
to the mortgagee as security for debt. On page 260, 138 U. S., page 
337, 11 Sup. Ct., 34 L. Ed. 923, it makes a further observation : 

"And when the rlght of possession, as well as the gênerai rlght of propert.v. 
is In the mortgagee, the suit must be brought by the mortgagee, and not by the 
mortgagor, or any one claiming under a subséquent conveyance from hlm." 

Yet usually, when a mortgage of personal property has been made, 
and injury is done the property, either the mortgagor or the mortgagee 
may sue in trover, trespass, replevin, or any other form necessary to 
recover the property or its value. If the possession is actually left 
with the mortgagor, he may sue for a mère trespass against the pos- 
session, as well as bring a suit for the corpus of the property ; and, where 
the suit is for the corpus, the mortgagor may recover the entire value 
of the property unless the mortgagee intervenes. The law is the same 
as in the case of a common carrier or pledgee, or under any other con- 
dition where the possession of property is held by the équitable owner 
thereof. It is the undoubted rule of law, and it is so stated by Jones 
on Chattel Mortgages (4th Ed.) § 440. 

On page 261 of Waterman v. Mackenzie, 138 U. S., 11 Sup. Ct. 337, 
34 L. Ed. 923, there appears the following: 

"The necessary conclusion appears to us to be that Shipman, being the 
présent owner of the whole title in the patent under a mortgage duly executed 
and recorded, was the person, and the only person, entltled to maintain such 
a bill as this." 

But emphasis must be laid upon the words "whole title," and thèse 
words must be understood with what we hâve referred to, appearing 
on page 260, where the opinion says that the right of suit is in the 
mortgagee alone when he, the mortgagee, has the right of possession 
as well as a gênerai right of property. Connecting the two together, 
there is no difficulty in understanding what the opinion intends. In the 
case of a mortgage of a stock of goods, or cattle on a farm, the mort- 
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gagor generally remains in possession. Therefore the expression cited 
from page 260:would net then apply, because, in that case, the mort- 
gagee does not hâve the whole title, but has the mère fee, and the 
mortgagor retains the profits. As the mortgagee does not then hâve 
possession of the mortgaged property, the mortgagor is not barred 
from bringing or maintaining a suit in référence thereto. Ordinarily, 
however, the assignment of a patent, or of any other thing which lies 
in paper, and of which there can be no physical possession, carries the 
"whole title," as stated in the opinion which we hâve in hand. It or- 
dinarily leaves no possession, or possible possession, in the mortgagor, 
when, according to the understanding between the parties, the assignor 
is in fact a mortgagor. But hère, in express terms, there is left to 
the mortgagor, and the mortgagor retains, the right to the income, the 
rents, and profits. Therefore this case is distinguished from the line 
of reasoning in Waternian v. Mackenzie, and is not controlled by the 
conclusion therein reached. Consequently it falls within the commoii 
rule as to rights of action in behalf of a mortgagor which we hâve ex- 
plained. 

We must add that the possible embarrassment which might arise 
from any intervention of the mortgagee, or assignée, or from any 
suit brought by the mortgagee, or assignée, is removed in this case, be- 
cause, by the instrument of May, 1903, ail rights of the mortgagee in 
that particular are waived. This is the only considération we give to 
that paper for présent purposes. It is as if the mortgagee had said : 
"You may recover in your suit ail that anybody can recover; you 
may recover the rents, incomes, profits, damages, which you would 
be entitled to recover in the event I did not bring any suit in my own 
behalf, and I assure you that I will not intervene, nor bring any suit 
in my own behalf." That, of course, makes the défendant safe with 
référence to any judgment which may be obtained in the présent suit. 

We hold, therefore, that, so far as the question of title is concemed, 
this suit may be maintained. 



LATTIMORB MFG. CO. T. JONES et al. 
(Circuit Court, M. D. Pennsylvanla. October 12, 1904.) 

1. Patents— iNFBiNGEUENT—MiNES's Lamp Holder. 

The Lattlmore patent, No. 415,720, for a lantern holder, to be attached 
to a mlner's cap, clalm 2, which Is gênerai in terms, is vold for laek of 
Invention, in view of the prlor art. Clalm 1 is valid and entitled to a 
llmlted range of équivalents. Such clalm also held Infringed. 

2. Samb. 

One who furnlshes money to be employed In the manufacture of an In- 
fringing article, and acts as agent for its sale, may be joined wlth the 
manufacturer as a défendant in a suit for the infrlngement 

In Eqùity. Suit for infringement of letters patent No. 415,720 for 
a lantern holder, granted to Walter A. Lattimore, November 36, 1889. 
On final heàring. 

E> Hayward Fairbanks and Charles E. Breckons, for complainant. 
Robert Watson and Beers & Grambs, for défendants. 
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ARCHBALD, District Judge. The patent held by the complainants 
was issued to W. A. Lattimore, November 26, 1889, and while it is 
one of liniited range, and not very great invention, it does not seem to 
hâve been directly anticipated by anything found in the prier art. It 
covers a device to be attached to the caps of those who work in the 
mines, to hold their lamps. Thèse lamps are small tin réceptacles, 
shaped like diminutive coffee pots, in which oil is burned, the wick 
coming out of the spout, and the handie being a stout recurved hook 
by means of which when the men are at work the lamps are fastened 
for convenience on their caps or other headgear. The crudest and one 
of the earliest forms of holders was a taper- 
ing pièce of leather extending from near the 
peak of the hat or cap to the rim or viser, and 
swelhng outwardly between thèse points, with 
a hole about midway to receive the hook of 
the lamp. Following this was one eut out of a 
single pièce of tin, the foot of which ex- 
tended out over the visor, and the top of which 
was bent back towards the cap; while the 
intermediate front pièce against which the 
body of the lamp hung had vifings or side pièces 
projecting forward to prevent the lamp from 
shifting sideways, the whole device being so 
fashioned that it stood out from the front of 
the cap when in place. This form of holder is 
shown to hâve been in use as early as 1883, and, 

according to the évidence, has continued in service more or less 
ever since. The Lorsch patent (1885) was next, and is patterned 
not a little after thèse preceding 
devices. It consisted of a plate 
of métal curving outwardly and 
downwards, over the front of 
the hat or cap, with a flange or 
foot pièce resting on the rim or 
visor, the handie of the lamp 
being hooked into a perforation 
at the top, and the lamp itself 
being set in an encircling wire 
frame, projecting forward from 
the plate, which prevented it 
from jarring loose- or swaying 
from side to side. The Rock- 
well (September, 1889) followed 
next, with an attachment the 
upper part of which was of rigid 
leather, secured to the top of 
the cap, and the lower part a métal 
plate, resting upon and fastened 
to the visor; forward from the 
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leather and hinged upon it, being a rubber or leather block, carry- 
mg an eye, into which the lamp was hooked^ the body of the lamp 
being engaged by wire arms extending forward, below. The de- 

clared purpose of the 
hinge was to let the 
lamp swing outwardly 
when the miner stoop- 
ed, and of the arms to 
prevent latéral move- 
ment, while allowing 
s u ffi c i e n t forward 
movement to the lamp 
to accommodate it at 
ail times to the position 
of the wearer. It is 
charged that this, like 
the Lorsch, was a mère 
paper patent, never 
having gone into prac- 
tical use, and, if the 
arms encircled the 
lamp in the way de- 
picted in the drawings, 
the opération assigned 
to them is so doubtful 
that such may well hâve been the case. But it is not important ; for, 
without stopping to discuss or distinguish this or either of the référ- 
ences, it is sùfficient to say of them that, along with the device in suit, 
they simply represent différent attempted methods of accomplishing 
the same resuit. The défendants' device is another, and the onîy ques- 
tion in the case is whether, having regard to the limited range of équiv- 
alents to which the patent in suit is entitled as shown by this review of 
the art, the particular form covered by it has been appropriated by them 
as charged. 

The first two claims are relied upon to make out infringement, as 
follows : 

"(1) A lantem holder conslstlng of the metalllc base pièce, the front pièce, 
and the forwardly projeetlng top pièce, having an eye for the Inner end of 
the lantern hook, and a slot or socket for the upper part or shank of the lan- 
tem hook. (2) The cOmblnatlon, substantlally as herelnbefore set forth, In a 
lantern holder of the metalllc front pièce, the metalllc base pièce, the strip of 
soft materlal secured to the front pièce near the bottom thereof, and the top 
pièce to which the lantem hook Is attached." 

The only thing whîch there is to distinguish the generalities of the 
second daim ifrom preceding devices is the strip of soft material se- 
cured to the front pièce near the bottom, the purpose of which, accord- 
ing to the spécifications, is to hold the lamp away from the métal, and 
thus prevent the rattling which would otherwise occur. This is too 
ordinary and obvions an expédient, however, to be accepted as inventive, 
and, in addition, is so entirely to one side of the gênerai scheme of the 
bracket as to stand like the wick-pick holder in the third claim, as a 
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mère aggregated convenience. It is also a question whether the fibrous 
material with which the défendants' holder is faced can be regarded as 
soft, within the meaning of the patent, even though it has a deadening 
effcct. But without passing upon that, for the reasons given I am satis- 
fied that the claim cannot be sustained. 

The complainants' case, therefore, dépends on the other claim, the 
prédominant and distinguishing feature of which is the forwardly pro- 
jecting top pièce, having an eye for the inner end of the lamp hook, and 
a slot or socket for the upper part or shank of the same. This claim 
was considered and sustained by Judge Woolson in the Southern Dis- 
trict of lowa, in the unreported case of Lattimore v. Hardsocg, the 
infringing holder there passed upon having been manufactured under 
the Eisenbeis & Simmons patent. As a décision in favor of the in- 
vention, it has its value; but its only importance on the question of 
infringement is to show, if that, indeed, is necessary, that the device 
is entitled to a certain range of équivalents. 

There are several forms, as 
indicated by the spécifications, 
into which the complainants' 
holder may be cast. In one 
of thèse, the forwardly pro- 
jecting top pièce consists of a 
wire frame having a central 
loop or eye, with arms or 
brackets extending beyond it 
on either side, so as to make 
a socket or slot to receive and 
guide the shank of the lamp 

hook ; while in another [Fig. 3] it is composed of a solid plate of 
métal carrying an eye, and having a slit eut in its front edge. The 
Hardsocg Case may be regarded as showing another possibility, the 






[Hardsocg] 
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projection there bçing a transverse roU or bead, intersected by a groove, 
having a perforation at its inner end, adapted to receive the hook 
of the lamp and hold it 
steady. In the course of 
their expérience the com- 
plainants hâve evolvçd an- 
other, shown opposite. The 
top pièce hère is jointly 
made up of sheet métal and 
fibrous material, the former 
being so bent at the front 
edge as to make a forwardly 
projecting ledge, in the ,cen- 
ter of which is a slit, and di- 
rectly back of that an eye, 
thus in express terms realiz- 
ing the claim. It is this particular form that the défendants are charged 
with having imitated, as shown by the accompanying diagram. With 

one possible exception, this has ail the 

^-^■. j ; features of the complainants' holder, 

~V>'*''ï^^ }séÊ ^""^ ^° closely copies it in unpatented 

V ^y\.-^>ix ^.^ÊÊÊm^^-.s»^^Si détails as to warrant the charge that 

there has been a direct attempt to steal 
the complainants' trade. The dis- 
tinction contended for by the défend- 
ants is that the top pièce in their hold- 
er projects upwardly and not forward- 
ly, and the question is whether this 
is sufficient to relieve. Functionally 
considered, the top pièce in each is the 
same, the différence being merely one 
of form and possible degree of effect- 
iveness. The slot in the upwardly 
projecting edge of the défendants' top 
pièce may accommodate itself more 
completely tO the various positions of the miner's head, but in mode of 
opération it does not differ f rom that of the complainants'. The con- 
tention that the top pièce merely supports the lamp, latéral movement 
being prevented by the front plate, cannot be sustained. Not only is 
this shown by practical démonstration not to be the case, but it is not 
the position taken in the patent to the défendant Jones, under which it 
is supposed to be constructed. Speaking of the action when the cap 
of the miner îstilted forward it is said in the spécifications: "The 
lamp being suspended between the narrow bridge pièce, ^, between the 
slot and the perforation, ^j^^, the walls of the slot on either side 
of the bend, ,(, prevent the hook from swinging or turning side- 
wise." Thè purpose and efïect of the slot and its protruding edges 
being the same in both devices, they must be held to be the légal as 
they are the riiechanical équivalents of each other, regardless of the fact 
that the one isi bent up and the other out. It would be absurd if the 
patent could be evaded by any such simple variance. 




Défendants' darlce. 
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In this comparison it is assumed that, in describing the top pièce as 
projecting forward, it was meant that it should project forward from 
the front pièce to which it is attached. But except in the spécial form 
shown in Fig. 3, covered by the fourth daim (in which, by the way, 
the top pièce, according to the spécifications, is to project upwardly as 
well as forwardly), the terms of the patent are equally met by a top 
pièce projecting forward from the front of the cap. The cap, Hke 
the lamp, is an implied élément, both uniting to form the situation 
which is to be met. And except where the shank of the handle is 
given some such absurd, or, as Mr. Jones calls it, inadvertent, form, 
shown in the drawings of his patent, the cup of the lamp being larger 
at the bottom than the top, the eye or socket in which it swings on its 
hook must be forward of the cap, in order that it shall be held in an 
upright position and the oil not spilled when the head of the miner 
is erect. This is observed in the original strap and tin holders, de- 
scribed above, after which in a measure ail that hâve followed are pat- 
terned, and is an essential condition of every such device. In that of 
the complainants', when the front pièce and base pièce are set close 
against the cap, the top pièce projects outwardly from both. But, as 
it is stated in the spécifications, the top pièce, as an alternative, may be 
attached directly to the cap, or to the old-fashioned leather holder, 
without any front pièce or base; in which case, when spoken of as 
projecting forward, this can only be true of it with relation to the cap 
front from which it protrudes. So in the form of holder constructed 
by the défendants, the front pièce sets out, away from the face of the 
cap, which the top pièce is extended back to meet. With référence to 
the cap, therefore, the top pièce, the same as in other holders, projects 
forwardly, as it must to make an effective holder, and thus fulfiUs the 
patent literally. That there is in addition an upwardly bent edge, in 
line with the front pièce, does not change the character of the top pièce 
as outwardly projecting from the front of the cap. Either taking the 
patent, therefore, as the défendants would hâve it read, or construing 
it in the way which is now suggested, infringement is made out. 

It is conceded that the bill should be dismissed as to the défendant 
Adolph Blau, who has no connection with the principal défendant 
Jones — trading as the Luzerne Cap Company — although he at one time 
had it in contemplation. It is contended that it should be also as to 
Casper, of which the same is true as with regard to Blau. But while 
Casper did not go into the company, he advanced money to Jones to 
start it, the known object of which was to manufacture and sell thèse 
holders, and the firm of Charles Casper's Sons, of which he is a mem- 
ber, hâve acted as agents of Jones for the sale of holders and caps from 
the outstart. While, therefore, his responsibility may difïer in extent 
from that of Jones, he cannot escape liability altogether, as he asks. 

Let a decree be entered sustaining the first claim of the patent, and 
finding it infringed by the défendants Jones and Casper, with the usual 
référence to a master to take an account. 
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LATTIMORB MFG. CO. t. 0. & T. SUPPLT CO. et al 

(Circuit Court, W. D. Pennsylvania. September 20, 1904.) 

No. 34. 
1. Patentst-Infbingement. 

Patent No. 415,720, for a lantern holder, consideired, and held infrlnged, 
as to claim 1 thereof, prevlously held valid. 

Sur Application for. Preliminary Injunction. 

E. ttay ward Fairbanks and J. M, Nesbitt, for complainant. 
C. M. Clarke, for respondents. 

BUFFINGTON, Disirict Judge. This îs an application for a pre- 
liminary injunction, sur claims 1 and 2 of patent No. 415,720, of No- 
vember 26,: 1889, for a lantern holder, issued to Walter A. Lattimore. 
The first claini of the patent was held valid by the Circuit Court for 
the Southern District of lowa in the case of Lattimore v. Hardsocg. 
See case in 121 Fed. 986> 58 C. C. A. 327, for a report of one feature 
of the 'cause, The only question bçfore us is that of inf ringement, 
This, to our minds, is clear as to the first claim. We find ail the élé- 
ments thereof présent in the infringing deyice. The respondents hâve 
added sorhe possibly.-improved additional elements> but their device 
clearly eipbodies ea,eb member of claim 1, and they co-operate in sub- 
stantially the same way to accomplish the same resuit. As claim 2 
has nevçr been adjudged valid, and as the prayer for présent relief is 
sufficieritly answered by an injunction on claim 1, we ■w'ûl express at 
the présent time no opinion as to claim 2. 

Let an injunction order sur claim 1 be drawn. 



In pe A. L. KOBERTSHAW MFG. 00. 
(District Court, E. D. Pennsylvania. December 5, 1904.) 
, No. 1,444, 

1. Feaudulent Çonveya;!îcï;s— Tbamsfeb of Propeett— Pbefekencb. 

Where a debtor eonveyed ils property to certain creditors, with In- 
tent to pay debts owlng to them, the fact that such transl'er postponed 
other creditors, as the debtor intended, and that the oreditor aided in 
such Intent as well as to protect hlmself, did not Invalidate the trans- 
action, in the absence of a f raudulent design. 

2. Same— Evidence. 

A debtor belng in failing clrcumstances, hls creditors caOed a meet- 
ing, and agreed on a plan for the organization of a corporation to be 
managed by a eommlttee of the creditors for the purpose of paying the 
daims. The debtor transferred ail his assets, which were appraised at 
only one-half the amount of the debts, to such corporation; it being 
agreed that ail the debts under |100 should be flrst paid in full, and 
that the balance should be paid from the earnings of the corporation. 
Xhe debtor was employed to manage the business of the corporation on 
a salary, and It was agreed that, in case the corporation shouîd be 
wound up, any surplus of assets should be paid to him. Held, that sucli 
transfer was not fraudaient as against the debtor's nonparticipatiiig 
creditors. 
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3. SAME— BA^'KRU1>TCT. 

Where a debtor in failing circumstances transferred bis property to a 
corporatiop formed for the purpose of operating the same at the In- 
stance of tlie ereditors, and thereafter such corporation was declared a 
banlîrupt, but no proeeedings in banliruptcy were ever instituted against 
the debtor individually, the transfer was not in fraud of the bankrupt 
law. 

4. Same— Subséquent Agreements. 

An agreement between debtor and creditor, made after the assignment, 
that, if the debtor eould sel! the property for more than a certain amount, 
he could bave the différence, did not invalidate the transfer as against 
ereditors. 

On Motion to Confirm Referee's Report. 

John Dickey, Jr., for trustée. 

Alexander Simpson, Jr., for attaching créditer. 

HOLLAND, District Judge. This is a motion by petitioner for 
the confirmation of the report of a référée in bankruptcy, in which 
report the référée récommends that a rule for judgment against the 
bankrupt's estate, garnishee, be made absolute, and the trustée in 
bankruptcy, Smith I^ongbottom, be directed to pay eut of the fund 
in his hands arising from the sale of property attached the full amount 
of the debt, interest, and costs of said attaclîment. 

The material facts involved in a proper disposition of this motion 
are as follows: 

A. L. Robertshaw, a manufacturer, became embarrassed in 1901, 
and in conséquence there was a meeting of a number of his ereditors, 
at which meeting a committee was chosen, consisting of Louis A. 
Levin, Smith Longbottom, A. T. Eastwick, Henry T. Kent, and 
Charles H. Salmon. This committee of five, together with others of 
the ereditors, devised a plan of settlement with A. L. Robertshaw, to 
which he assented, and which was embodied in an agreement dated 
September 11, 1901, by which he was to turn over ail his property to 
a corporation to be formed; amounting, according to the appraised 
value, to $20,000 in machinery and $^0,000 in other assets, mïîking a 
total of $40,000. Under the provisions of this agreement, ail the 
ereditors of A. L. Robertshaw having claims less than $100 were to 
be paid in full. Ail the other ereditors having claims exceeding $100, 
amounting to a total of about $80,000, excepting the Impérial Woolen 
Company, signed this agreement, and the payment of their claims 
was provided for as follows: AU the ereditors with claims over 
$100, unsecured, are parties of the first part; other ereditors with 
claims over $100, partly secured, are parties of the second part ; A. L. 
Robertshaw, party of the third part ; and the committee of five, above 
named, party of the fourth part. Following this is a récital that the 
"third party is not able ta pay his debts in full to the parties of the 
first and second parts at the présent time, and the parties to the 
agreement being désirons of adjusting their claims against the third 
party, this agreement is made." Under its terms Robertshaw agrées 
to transfer to the committee of ereditors "ail cash, book debts, stock in 
hand, merchandise, machinery and fixtures, actions, right of action, 
claims and demands, and ail other personal and real property which 
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lie, the said third party, now possesses or to which he may be entitled," 
who in turn agrée to organize à corporation, to be known as the A. L- 
Robertshaw Manufacturing Company, and transfer this property to 
this corporation for the purpose of conducting the same business in 
which Robertshaw was engaged. This corporation was organized 
iinder the laws of Delaware on October 3, 1901, with a capital stock 
of $40,000, and the property of Robertshaw, valued at $40,000, was 
transferred to it. The stock of the corporation was issued to the com- 
mittee of creditors, who issued certificates to the creditors for the 
amount of their indebtedness. Thèse certificates were to be paid eut 
of the dividends as earned — first, to those who would take the smallest 
percentage for their claim, and, failing any offers of a réduction in the 
claim of any créditer, the dividends to be divided pro rata until the 
payment of the claim in full, without interest, was made. In case the 
committee concluded to wind up the concern, the assets were to be dis- 
tributed to the creditors to the full amount of their respective claims, 
if suffiçient assets existed ; the surplus to be paid to Robertshaw. 

At the request of the creditors, Robertshaw agreed to conduct the 
business under the supervision of the committee, at a reasonable 
salary to be fixed by them, and it was stipulated that he at any time 
should be permitted to purchase the entire plant at a price "not less 
than forty per cent, of the face value of his whole indebtedness." 
This plan of payment was devised by the creditors and the committee, 
and subsequently agreed to by Robertshaw, upon its being represented 
to him that it was the most feasible way of paying his obligations 
and protecting his creditors ; and it is conceded that it was the inten- 
tion that ail creditors should be included, as the petitioner's name 
appeared in the agreement as one of the parties of the first part, al- 
though it did not sign, for the reason stated by the président, James 
Dobson, when Mr. Joseph H. Truitt called upon him, prior to the 
transfer of the property, that "he would hâve nothing to do with a 
joint-stock company, as Mr. Robertshaw had already failed previously, 
and he proposed to take just what there was in it, whatever it would 
be." The creditors and; their committee proceeded with the exécu- 
tion of the agreement and their plan of payment under the impression 
that there would be no objection on the part of the Impérial Woolen 
Company, petitioner. The A. L. Robertshaw Manufacturing Com- 
pany began business in October of 1901, with Robertshaw as manager. 

On January 2-3, 1902, the Impérial Woolen Company brought suit 
in the common pleas of Philadelphia county against A. L. Robertshaw 
for the amount of their claim against him, and judgment was obtained 
March 21, 1902, for want of an affidavit of défense. On April 12, 
1902, damages were assessed in the amount of $1,723.16, and on the 
same day an attachment sur judgment was issued, and served upon the 
A. L,. Robertshaw Manufacturing Company, as garnishee, April 14, 
1902. Interrogatories were filed in the attachment proceedings, and 
proceedings were in progress for the purpose of obtaining judgment. 
In the meantime the business conducted by the A. L. Robertshaw 
Manufacturing Company was unsuccessful, and on September 12, 
1902, an involuntary pétition in bankruptcy was filed. Smith Long- 
bottom was appointed receiver on September 22, 1902, and, on the 
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same day this court entered a restraining order against the Impérial 
AVoolen Company, this petitioner, restraining it from proceeding fur- 
ther with the attachment proceèdings in the common pleas court of 
Philadelphia against the A. L. Robertshaw Manufacturing Company, 
garnishee. October 9, 1903, A. L. Robertshaw Manufacturing Com- 
pany was adjudicated a bankrupt; and on November 14, 1902, Smith 
Ivongbottom was appointed trustée, who on the 34th of the same 
month was ordered by this court to sell ail the property of the bank- 
rupt, "discharged from ail liens, attachments, and incumbrances," 
and "directing that thèse liens be charged upon the fund until their 
validity is determined." The property was sold by the trustée on the 
9th day of December, 1902, ànd $15,000 realized, which is now in the 
hands of the trustée. 

On April 15, 1903, after argument, Judge McPherson, of this court, 
refused to vacate the restraining order made September 32, 1902, and 
on May 25, 1903, this petitioner presented a pétition to this court, 
upon which a rule was granted on the trustée to show cause why the 
claim of the petitioner, to wit, $1,723.16, should not be paid out of 
the fund in the hands of the trustée in bankruptcy. The matter was 
referred to a référée, who filed a report in this court May 20, 1904, 
wherein he holds, first, that the transfer of property by A. L. Robert- 
shaw to the A. L. Robertshaw Manufacturing Company in payment of 
his debts: under the agreement was fraudulent as to the petitioning 
creditor ; that the attachment sur judgment, having been issued against 
the A. L. Robertshaw Manufacturing Company more than four months 
prior to the filing of the involuntary pétition in bankruptcy, is a valid 
lien upon the bankrupt's assets, and should be paid in fuU out of the pro- 
ceeds in the hands of the trustée, and recommends the payment of the 
claim out of the bankrupt's estate. 

The first question to be considered is whether or not the position 
taken by the référée, that the transfer of the property of A. L. Robert- 
shaw to the A. L. Robertshaw Manufacturing Company, under the cir- 
cumstances, is a fraud, in law, as to the petitioner, a creditor not as- 
senting to this transfer. 

It is well settled in Pennsylvania that an insolvent debtor may 
prefer one or more creditors, either by judgment, deed, or in 
any mode, except by assignment in trust, if his motive be an 
honest intent to pay the preferred debts, though the unpreferred 
creditors be delayed or wholly prevented from obtaining pay- 
ment ; and, where the proceeds of the property were intended by 
both parties to be applied to the payment of particular debts of the 
transferror or vendor, there could be no inference from such sale or 
transfer that it was intended to delay or defraud unpreferred credit- 
ors. Though they were excluded by the préférence of those partic- 
ular creditors, so long as it is done without fraudulent design, and is 
a présent application of the transferror's property to the payment of 
his debts, it is lawful. York County Bank v. Carter, 38 Pa. 446, 80 
Am. Dec. 494. The Suprême Court of Pennsylvania, since the dé- 
cision in York County Bank v. Carter, supra, has held that, where a 
creditor gives a judgment or makes a conveyance or payment in any 
form to secure an actual debt, the transaction will be valid against 
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other creditors, although he knew (1) that the effect would be to 
postpone others; (2) that the debtor intended it to hâve that effect; 
and (3) although the creditor did it to aid that intent, as well as to 
protect himself. The criterion is not the effect, but the fraudaient 
intent. Without that the transaction cannot be impeached. Shibler 
V. Hartley, 201 Pa. 286, 50 Atl. 9S0, 88 Am. St. Rep. 811 ; Werner v. 
Zierfuss, 163 Pa. 360, 29 Atl. 737. This principle is upheld by the 
United States Suprême Court in Glarke v. White, 37 U. S. 178, 9 L. 
Ed. 1046. 

There can be no question but that this transfer was made for the 
payment of existing indebtedness, and honestly made for that pur- 
pose ; nor is there any évidence of fraud or f raudulent intent arising 
from inadequacy in price of the property, because the indebtedness of 
those joining in the agrèement, and exclusive of those claims under 
$100, amounts to twice the appraised value of the property transferred, 
and the property transferred consists partly of machinery, which has 
been in use, and book accounts. 

I am unable to assent to the propositions contended for on the part 
of the petitioner, that the transfer is void as to the nonassenting cred- 
itors, for the reasons (l)-that it is not in the interest of the creditors, 
but an agrèement in the interest of the debtor ; (2) that it provides for 
the returnpf property to Robertshaw before his debts shall bave been 
paid in fuil; (3) that it is in fraud of the bankrupt act (Act July 1, 
1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). 

The whole transaction, from its inception, shows that the transfer 
was in the. interest of creditors. Robertshaw did not devise it or sug- 
gest it, but assented to it as the best method of paying his honest in- 
debtedness. His employment was for the advantage of the creditors, 
whose claims he was honestly endeavoring to liquidate, and he con- 
tracted to work for them for three years. There was a présent ap- 
propriation of ail his property for the payment of the creditors he 
preferred. The amount of property he transferred was much less 
than their claim, and the only hope that he could bave for any ad- 
vantage was what he would contribute in the future toward the de- 
velopment of that property^ first, for the further enhancement of it, 
in order that the deficiency in his indebtedness might be liquidated; 
and then ail over and above that which his industry could produce, 
it was agreed, should be retumed to him. Certainly this is an honest 
effort to pay an honest indebtedness. 

It is évident that the property transferred could only pay a small 
percentage of his indebtedness, and it was the purpose of the creditors, 
no doubt, in employing Robertshaw, and giving him an option to pur- 
chase the property, and ofïering to return it, should he, through his 
industry and effort, succeed in making the enterprise a success, and 
thereby paying off his creditors, to stimulate him to extra exertion 
and industry in the conduct of the business committed to his manage- 
ment. 

It is plaih that the interest Robertshaw has in any surplus is of no 
value unless he makes the enterprise a success. There can be no sur- 
plus in the property transferred, as that was only about one-half of 
the amount of the mdebtedness for which it was transferred, so that 
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any advantage or interest he could daim therein would be only such 
as he would create in the future in connection with them through his 
industry ; and a part of this was to be appropriated to thèse creditors, 
as the agreement called for a payment of a greater per cent, of their 
claims than the appraised value of the property transferred would 
îiiake, se that the increased value could only resul't from Robertshaw's 
labor. This he was induced to contract for with the évident hope 
that he could further aid his creditors, and probably earn something 
for himself. Is there any fact or circumstance in ail this from which 
an inference of fraud can be drawn? It cannot arise from the facf 
of his employment as, manager of the Robertshaw Manufacturing 
Company, for this was donc for the benefit of the creditors, in order 
that they might be able to conduct the business successfuUy. Cameron 
V. Montgomery, 15 Serg. & R. 128 ; Smith v. Craft (C. C.) 17 Fed. 
705 ; Id., 123 U. S. 436, 8 Sup. Ct. 196, 31 L. Ed. 267. TMs ques- 
tion is elaborately considered in a note to Feder v. Ervin, 36 L. 
R. A. 356. See, also, note to Rice v. Wood, 31 L- R. A. 633._ Nor 
is there anything inconsistent with an honest purpose, either in the 
debtor or creditors, in the fact that Robertshaw may purchase the 
property in the future, or that he was to bave a return of any surplus 
remaining after payment of indebtedness without interest. The facts 
and circumstances in the case show ail this was done for the benefit of 
the creditors, as it is plain that the price at which he was allowed to 
purchase was in excess of the value at the time of the transfer, and 
there could be no surplus returned after payment of claims without 
interest, unless Robertshaw, as manager of the business, created that 
surplus by a successful conduct of the plant after the transfer, as the 
property transferred was only about 50 per cent, of the claims. Nor 
can it be said that the transfer and agreement are in fraud of the 
bankruptcy law, as no proceedings in bankruptcy bave ever been insti- 
tuted against Robertshaw individually. 

This case is entirely free from any secret or avowed réservations by 
which the transferror retains some benefit for himself other than the 
payment of his debt, found in connection with that class of cases where 
a transfer of property is held to be a fraud in law, because of such 
réservation. Where the transaction^ as in this case, was open and 
above board, without any secret réservation, it is not contrary to law. 
As was said by the court in McCulloch v. Hutchinson, 7 Watts, 435, 
32 Am. Dec. 776: 

"It is the secrecy of this trust — a trust incompatible with that which ap- 
pears on the face of the transaction — that constitutes its illegality. When 
the trust openly constitutes a part of a verbal assignaient, or is apparent on 
the face of a written instrument, no harm is done. The créditer is in- 
formed of the nature of the conveyance and of the destination of the prop- 
erty, 80 that he can, with full information, avail himself o£ his légal remé- 
dies for a resort to that surplus. No more is effected by conveyance with 
such a stipulation on the face of it than the law would annex without it" 

In this case the transfer of the goods was held fraudulent and void 
because of the secret agreement, and for the same reason it was held 
in the following cases that the transfer of property was fraudulent and 
void: Passmôre v. Eldridge, 13 Serg. & R. 198;" Shafïer v. Watkins, 
7 Watts & S. 219 ; Bentz v. Rockey, 69 Pa. 71. 
133 F.— 36 
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In the case of Connelly v. Walker, 45 Pa. 454, a sale of property 
was held fraudulent because of a secret trust, and in passing upon the 
question the court used this language : 

"Thls wâs the question In the cause, and the only tact on wUch It de- 
pended was the secret trust. This being found — and, if proved, it should hâve 
been found— It was the duty of the Judge to pronounce the transfer fraudu- 
lent as to credltors, however falr in Itself. And the character of the transfer 
was determlnable altogether by the fact of trust or no trust, and not by the 
circumstanee of Benford's ihdebtedness to Knable and Sanner, nor by the 
eventual profits or losses." 

The fédéral courts hold the same view. Huntley v. Kingman, 153 
U. S. 537, 14 Sup. Ct. 688, 38 h. Ed. 540. 

A stipulation in an agreement for the transfer of property to secure 
payment of a debt due the transférée that any balance remaining after 
the payment of the debt shall be paid as the transferror may direct does 
not render the agreement void as against creditors of the transferror. 
Vallance v. Miners' Life Insurance & Trust Co., 43 Pa. 441 ; Huntley 
V. Kingman, 153 U. S. 527, 14 Sup. Ct. 688, 38 L. Ed. 540. Nor does 
an agreement between debtor and creditor, made after the assignment, 
that, if the debtor could sell the property for more than a certain 
amount, the debtor could hâve the différence. Davis v. Hukill, 173 
Pa. 138, 33 Atl. 883. Nor will a paroi agreement, made at the time 
of assignment of property for the payment of debts, that the residue 
of the proceeds after payment of the debt shall be returned to the as- 
signor, of itself render the transfer fraudulent, so long as the property 
transferred bears a reasonable proportion to the debt provided for. 
Rahn v. McElrath, 6 Watts, 153. 

As this transaction, upon the face of it, convinces me of its fairness, 
atad as this viéw is sustained by the évidence, the transfer must be 
sustained, and, as a conséquence, the other question involved need not 
be considered. 

The motion to make the j-ecommendation of tlie référée absolute is 
refused, and the pétition is dismissed. 



In re SAMUEL WILDE'S SONS. 
(District Court, S. D. New York. December S, 1904.) 

1. iNTEREST^lJeUBT^SlîATE LAWS. : ,' 

Under thela-sys of New York, the fact that a larger amount bas been 
paid for the use of money th3.n the légal rate of interest does not establish 
usury, In the.tîçbsence of proof q£ a usurlous contract pursuant to whlch 
the interest was paid, tbpugh the excess was paid as Interest 

2. Same— Bankbùptcy— Claims— AixôWANCE— BtTKDÉN or Peoof. 

Where a trustée In bankruptcy contested a clalm on the ground of 
usury, the burden of proof thereof was on hlm. 

3> Same— •ByiD'ENoi), 

; In a :prpceéding for the ^Upwance of a clalm against a bankrupt's 
estate, evl(Jence revlewed, and held insufflcient to establish a défense of 

■ 'usury. 

If 2. Sec Usury, vol. 47, Cepti.mg. § 308. 
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4. Samk—Beokebs— Services— Compensation. 

Where claimants were note brokers, and, as stich, had been engaged 
for a long perlod In selUng the notes of a bankrupt firm, and loaning 
money on such notes as collatéral before they could be sold, the com- 
pensation paid by the flrm for such services could not be treated as in- 
terest to sustaln a défense of usury. 

5. Samb— Statutes— LoANS oF Money— Obal Conteacts. 

Laws N. y. 1882, p. 290, c. 237, abollshing the usury law In respect 
to advances of money payable on demand to an amount not less than 
$5,000, made on negotiable instruments pledged as collatéral security, 
makes such loans providing for a payment of interest in excess of the 
légal rate nonusurious, though the agreement is oral. 

6. SAME— COLLATEEALS. 

Where note brokers had been engaged in selling notes of a bankrupt 
flrm to a large amount, and on several occasions had made advance- 
ments to the flrm on such notes before they could be sold, intending to 
secure reimbursement from such sale, the notes should be treated as 
coUaterals to such advances, within Laws N. Y. 1882, p. 290, c. 237, 
abollshing the usury law with respect to advances of money payable on 
demand to an amount not less than $5,000, made on negotiable instru- 
ments pledged as collatéral. 

7. Samb— Banks. 

The national bank act [3 U. S. Oomp. St. 1901, pp. 3454-3493] provides 
that usurlous interest cannot be eollected, but does not impose a for- 
feiture of the principal as a penalty for usury. Laws N. Y. 1870, p. 437, 
c. 163, subjected state bank associations to the same liability in respect 
to usury as national banks, and Laws 1880, p. 823, c. 507, déclares that 
the former acts should apply to private or individual bankers. Held, 
that the effect of such législation was to abolish the statutory forfeiture 
of the principal of usurious loans made by ail persons engaged in the 
business of banking in New York. 

8. Same. 

Where note brokers adopted as a branch of their business the making 
of loans to their eustomers on security of the notes held for sale, thpy 
thereby became engaged in the banking business, within Laws N. Y. 1870. 
p. 437, c. 163, as amended by Laws 1880, p. 823, c. 567, under whieh 
bankers are exempt from liability for forfeiture of the principal of 
usurious loans. 

In Bankruptcy. 
See 131 Fed. 142. 

Morris J. Hirsch (Herbert H. Maass and Charles Grossman, of 
counsel), for claimants H. C. Bennett & Co. 

Smith & Bowman (Henry H. Bowman and Harold H. Bowman, 
of counsel), for trustée. 

HOLT, District Judge. This is a proceeding to review an order 
of the référée expunging the claim of H. C. Bennett & Co. against 
the bankrupt estate for $102,564,59 for money loaned. The trustée 
contested it on the ground of usury, and the référée sustained the 
contention. The claimants contend that usury cannot be pleaded 
in bankruptcy, but it appears to be settled by a décision of the Cir- 
cuit Court of Appeals that a trustée in bankruptcy can interpose 
the défense of usury in opposition to a claim filed against the bank- 
rupt estate. Matter of Kellogg, 10 Am. Bankr. Rep. 7, 121 Fed. 
333, 57 C. C. A. 547. By the décisions in the courts of New York, 
the fact that a larger amount has been paid for the use of money 
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than the légal rate of intçrest, even if the excess îs paîd as interest, 
does hof èstablish usui;y. There must be proof of a usurious con- 
tract pvirstiant to which the interest was paid. White v. Benjamin, 
138 N. Y. 623, 33 N. E. 1037; Rosenstèin v. Fox, 150 N. Y. 363, 41 
N. E. 1027; Bosworth v. Kinghorn, 94 App. Div. 187, 87 N. Y. 
Supp. 983. The party pleading usury has the burden of proof. 
The trustée in this case, therefore, in order to maintain his objec- 
tion, must èstablish by a prépondérance of proof that there was a 
contract made to take usury. The facts bearing on this question 
are that prior to 1899 the firra of H. C. Bennett & Co. was composed 
of Daniel H. Bennett and Hiram C. Bennett ; that in 1899 Daniel 
H. Bennett died, and a new firm was formed, composed of Hiram 
C. Bennett and Edward H. Bennett, who under the same name 
hâve continued the business to the présent time. The original 
business of the firm was that of note brokers. Prior to 1899 trans- 
actions began between them and Samuel Wilde's Sons, the bank- 
rupts. They at first acted simply as no,te brokers to sell the bank- 
rupts' notes. After a while the practice arose, when the bankrupts 
needed money upon notes before Bennett & Co. could sell them, 
that Bennett & Co, would advance money to the bankrupts until 
the notes could be sold, and when soM Bennett & Co. reimbursed 
themselves from the proceeds. As soon as thèse advances became 
large, Bennett & Co. were obliged to borrow money from banks 
in order tp be able to make them. The money borrowed from 
banks was not turned over in specie to the bankrupts, but the 
making of such loans to the bankrupts made it necessary, in fré- 
quent instances, to borrow the money. Bennett & Co. originally 
charged varions amounts for obtaining this money, varying from 
7 per cent, to 13^ per cent., according to the varying conditions of 
the mohèy market. After a certain peripd it was agreed between 
the parties that there should be a uniform charge of 12 per cent.; 
that when notes were sold the whole amount should be collectible, 
but, when money was advanced on account, 6 per cent, should be 
paid at the time, and a further sum of 6 per cent, at the end of the 
year. This was the manner in which business was being carried 
on between the parties at the time that Daniel H. Bennett died and 
the new firm was formed. Obviously, if the old firm had made a 
usurious contract, that would not èstablish that the new firm had 
entered into a similar usurious contract. The trustée is therefore 
bound to show that after the new firm was organized a usurious 
contract was made. It is admitted that there never was any writ- 
ten contract on the subject, but it is claimed that at a conversa- 
tion in March,' 1901, between Mr. Harris, a gentleman who repre- 
sented the bankrupts' firm, and Mr. Hiram C. Bennett, such an 
agreement was made. At the time of this conversation the balance 
on the loan account had reached a figure of over $100,000. Bennett 
& Co. had demanded a réduction in the amount of the loan, and the 
object of this interview was to discuss that subject. Bennett & 
Co. had not, before the interview, made any demand for an increase 
of the rate of interest, or said anything on the subject, but Mr. 
Bennett demanded at the interview that the amount of loans should 
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be reduced to $75,000. After this subject had been discussed, and 
the proposed réduction assented to, Mr. Harris says: 

"I then said to Mr. Bennett: 'And now, as to ail the loans and notes in 
the future, the rate of interest shall be the same In the future as it has been 
îieretofore ; that is, 12 per cent, upon the notes at the tlme of sale and set- 
tlement, and 6 per cent, upon the loans at the time the loans are settled — 
each loan — and at the end of the year the additional 6 per cent., makinf; 12 
per cent, upon the loans and upon the notes.' He said that was satisfactory. 
That was as we had been doing, and it was to be continued." 

This is substantially the sole proof of the alleged contract of 
iisury. Mr. Harris states this conversation again on cross-ex- 
amination several times, but substantially in the same way. Both 
Hiram Bennett and Edward Bennett testify that they were présent 
at the conversation; that the subject of it was exclusively the ré- 
duction of the loan account ; and both deny that anything was said 
at that time or any other time about the rate of interest. Mr. Har- 
ris admits that the Messrs. Bennett did not introduce the subject, 
and never then or at any other time demanded any increase of the 
rate. The 6 per cent, which was to be paid at the end of the year 
was not paid regularly or in exact amounts, and never appears to 
hâve been demanded by Bennett & Co. Whenever the bankrupts 
found it convenient they paid it — sometimes in fuU and sometimes 
in sums on account. Upon this évidence it does not seem to me 
that the trustée has proved by a prépondérance of testimony that 
there was a spécifie contract made about interest. Harris says 
there was, and the two Bennetts say there was not. There appears 
to be no reason for anything being said at that interview on the 
subject. Bennett & Co. did not ask for any change in the rate of 
compensation, and no change was made. If such a conversation 
took place, the resuit was just the same as though nothing had 
been said. At the same time, if there were nothing else in the 
case, I should hesitate to interfère with the décision of the référée 
on a question so purely one of fact. 

But it seems to me that the évidence establishes that the excess 
of money paid over the légal rate of interest, even if it was some- 
times termed interest by the parties, was not interest, and was not 
understood to be interest. Bennett & Co. rendered services as note 
brokers to the bankrupts, for which they were entitled to compen- 
sation, and they gave the bankrupts the benefit of their crédit at 
the bank, for which they were entitled to compensation. It is per- 
fectly well settled that parties rendering such services are entitled 
to compensation for them. Claims of such services ma}' be made 
a cloak for usury, but, if they were rendered in point of fact, the 
compensation for them is not usury. In this case Bennett & Co. 
raised for the bankrupts, bv the sale of their notes or by advances, 
between March, 1901, and July, 1902, nearly $2,000,000. The loan 
account during ail that period was substantially about $100,000, 
and Mr. Bennett testifies that, had it not been for the loans to the 
bankrupts, they would not hâve been obliged to borrow money 
from banks in their business. When they borrowed money from 
banks, the banks presumably took off the légal discount, and the 
trustee's proposition is that this money should hâve been turned 
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over to the bankrupts wâthout any further déduction. If the bank- 
rupts could hâve borrowèd the money from the banks on their 
crédit, they would probably hâve done so ; but, if they needed, in 
order to obtain it, to hâve the benefit of the crédit of Bennett & 
Co., there is no reason why they should not make a vaHd contract 
to pay for it, 

Moreover, I do not see why the défense of usury to this claim 
is not barred by the act of 1882 (Laws 1882, p. 290, c. 237), v^rhich, 
in substance, abolishes the usury law in respect to advances of 
money payable on demand, to an amount not less than $5,000, made 
upon negotiable instruments pledged as collatéral security. The 
counsel for the trustée asserts that under that act the contract must 
be in writing. But it has been held that the only necessity of a 
writing under that act is in order to enable the lender to collect 
more thail 6 per cent. The statute makes such a loan nonusurious 
even if the agreement is oral. Hawley v. Kountze, 6 App. Div. 
217, 39 N, Y. Supp. 897. The trustee''s counsel asserts that the 
negotiable paper of the bankrupts in the hands of Bennett & Co. 
for sale was not collatéral security. I cannot see why it was not. 
Bennett & Co. held at the time of the failure 32 notes, for $5,000 
each, amounting to $160,000, made by the bankrupts, payable to 
the order of themselves, and indorsed by them. Thèse notes had 
been sent to Bennett & Co. for sale. Bennett & Co. had advanced 
to the bankrupts about $102,000 in anticipation of the sale of thèse 
notes, and in reliance upon reimbursing themselves out of the pro- 
ceeds of the sale. It is true that they were made by the bankrupts, 
but they were not given for the advances. Their amounts did not 
correspond with any advances, and no particular note was held 
as a particular security for any particular advance. Of course, 
so long as they remained in the hands of Bennett & Co. unne- 
gotiated, they had no validity; but the power which their ne- 
gotiability conferred upon Bennett & Co. to use them for the pro- 
tection of their own advances made them, it seems to me, clearly 
collatéral security. I therefore cannot see why, even if this was 
a usurious contract, the act of 1882 does not apply. 

I also think that the provision of the usury law forfeiting the 
principal of a usurious loan does not apply to Bennett & Co., be- 
cause in that part of .their business in which this claim was incurred 
they were priyate bankers. The national bank act [3 U. S. Comp. 
St. 1901, pp. 3454lr-3493] provides that usurious interest cannot be 
collected, but it does not impose as a penalty for usury the for- 
feiture of the principal. In 1870 the Législature of New York 
passed an act (Laws 1870, p. 437, c. 163) subjecting state banking 
associations to the game liability in respect to usury that the na- 
tional banks were under. In 1880, by chapter 567 (page 823), this 
act w.as amended so that it should apply to private or individual 
bankers doing business in this state. This amendment, in sub- 
stance, was incorporated in the banking act of 1882, being sections 
68 and 69 (Laws 1882, pp. 607, 608, c. 409). Under this législation 
the Court of Appeals held that the effect of the amendment of 1880 
was to abolish the forfeiture of the principal of usurious loans made 
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by ail persons engaged in the business of bankiug, including not 
only those doing business under the authority of the Superinten- 
dent of Banking, sometimes termed "indiyidual bankers," but ail 
other persons engaged in the banking business. Perkins v. Smith, 
116 N. Y. 444, 23 N. E. 21. The making of loans on collatéral se- 
curity is part of the business of banking. In this case Bennett & 
Ce. not only made advances to the bankrupts, but they had 25 or 
?.0 similar accounts. Undoubtedly their original business was that 
of note brokers, but, in my opinion, when, instead of confining their 
business to selling notes of their customers, they adopted as a 
branch of their business the making of loans to their customers 
on the security of the notes held for sale, they became engaged in 
the banking business. In Linde v. Grant (Sup.) 13 N. Y. Supp. 
533, the plaintiffs were warehousemen ; but, as a part of their busi- 
ness, they made advances on the security of warehouse receipts, 
and the court held that in respect to such advances they were en- 
gaged in a banking business. The trustee's counsel argues that it 
is necessary, in order that a man should be a banker, that he should 
receive deposits subject to check. That was originally undoubt- 
edly a common branch of a private banker's business, and the de- 
fendants in Perkins v. Smith did receive such deposits. But in 
Carley v. Tod, 83 Hun, 53, 31 N. Y. Supp. 635, the défendants did 
not receive deposits subject to check. Their business was that of 
ordinary private bankers in this city, very few of whom, as a part 
of their business, receive deposits subject to check. Their busi- 
ness consisted in making loans on collatéral, dealing in bonds, 
stock, and negotiable securities, and financing gênerai business en- 
terprises. I was counsel in that case, and urged strenuously that 
the décision in Perkins v. Smith did not apply ; that the rule there 
laid down, if applied to ordinary private bankers who receive no 
deposits, practically nullified the usury laws of the state, and 
enabled any man to make usurious loans provided he did it as a 
regular business; but the court disregarded the argument, and 
held that, under the authority of Perkins v. Smith, loans which the 
court held to be unquestionably usurious were entirely valid as to 
the principal sum loaned, because the défendants were private 
bankers. 

The simple fact is that the provision of the usury laws of New 
York which imposes as a penalty for usury the forfeiture of the 
principal of the loan is so harsh that the courts of New York hâve 
in 3ome cases given a strict constrtiction to the law, in order to 
avoid injustice. It is, of course, the duty of this court to follovv 
the rules laid down Ijy the state courts in the interprétation of 
state statutes. 

M y conclusion is that the order of the référée expunging this 
claim should be reversed, and the claim allowed as filed. 
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In re SOUTHWESTERN BRIDGE Se IRON CO. 
(District Coiirt, D. Kansûs, Second Division. November 29, 1904.) 

No. 26a 

J. 8ANKBtd?TCT— JUKISDICTION OP PBOOEEDINGS— ASSOCIATED COEPOBATIONS 
OF DlfflTEBENT STATES. 

Two manufacturing corporations engaged in the saine business, one 
organized In Kansas, and having its place of business ttiere, and one in 
OIclalionQa, having its principal place of business there, and also an office 
in Kansas, w-here meetings of directors and stockholders were beid, were 
owned and managed by the same persons, practically ail of tlie stock of 
tbe Kansas company being owned by the other. Their business was 
conducted together, and so Intermingled that it was impossible to separate 
It. They became insoltent, and a pétition in bankruptey was flled 
against each in Kansas, where a receiver -was appointed for their prop- 
erty. Snbsequently a pétition was flled against the Oklahoma company 
In that teraltory, where a receiver was also appointed. Held that, it 
beIng necessary to protect the Interests of creditors that the two 
estâtes Should be adminlstered together, the Kansas com't, having flrst 
aequired jurlsdlction, would rétaln it, and proceed to a final adjudication 
and détermination of the rights of the creditors in the joint property. 

In Bankruptey. On plea to the Jurisdiction of the court. 

Robberts & Curran and J. M. Dodson, for the plea. 

Joseph A. Brubaker, Amidon & Dyer, Houston & Brooks, Kos & V. 
Harris, J. N. Haymaker, Stanley, Vermillon & Evans, and Dedrick 
& Dedrick, opposed. 

PER CURIAM. Prior to the llth day of September, 1903, there 
existed the Wichita Bridge & Iron Company, duly incorporated under 
the laws of the state of Kansas, with a capital stock of $35,000, divided 
into 250 shafes ôf $1G0 each, with its principal place of business at 
the city of Wichita, Kan. (heireinafter called the "Kansas company"). 
There also existed a corporation known as "The Oklahoma Bridge & 
Structural Steél Works Company," duly incorporated under the laws 
of the territory of Oklahoma, with its principal place of business at 
Enid, in the territory of Oklahoma. On the date mentioned, in pur- 
suance of an arrangement therétofore entered into between the manag- 
ing officers of the two corporations, a new corporation was formed 
under the laws oï the territory of Oklahoma, called "The Southwest- 
ern Bridge & Iron Company" (hereinafter called the "Oklahoma 
company"), with a capital stock of $100,000, its principal place of 
business, as stated in its charter, as foUows : 

•'The place where Its principal business is to be transacted Is at Enid, Gar- 
ûeld county, In Oklahoma Territory; that also a business office is to be at 
Wichita, Sedgwick county, Kansas, where also meetings of the stockholders 
and directors of «ald company jnày be held. That the main office is to be at 
Bnld In Oklahoma Territory." 

No subscription to the capital stock of the Oklahoma company was 
made, but $50,000 of its stock was issued to the managing officers of 
the Oklahoma Bridge & Structural Steel Works Company, and that 
company conveyed ail its property to the Oklahoma company, and 
ceased doing business. The remaining $50,000 of its stock was issued 
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to the managing officers of the Kansas company. At the first meet- 
ing of the board of directors of the Oklahoma company, the record 
niade is as follows : 

"On motion It was declded not to discontinue the corporation of the 
Wichita Bridge & Iron Company, but that two hundred and forty-five shares 
■of the stock of said Wichita Bridge & Iron Company lie issued to tlie Soutli- 
western Bridge & Iron Company, and that one share of the stocls in the 
Wichita Bridge & Iron Company be issued to each of the following named 
persons: George H. Bradford, E. D. Mills, H. Anthony, J. F. Warren, and J. 
P. Renshaw" — which was done. 

The managing officers and directors of the Kansas company, rési- 
dents of the city of Wichita, became the principal officers and directors 
of the Oklahoma company, continuing to réside in the city of Wichita. 
Ail meetings of the stockholders and board of directors of the Okla- 
homa company were thereafter held in the city of Wichita. The plant 
at Wichita, employing a large number of men, was operated as before 
the formation of the Oklahoma company ; also the plant at Enid, in the 
territory, employing many persons, was there operated, — the two corpo- 
rations in ail things working together for a common purpose. Contracts 
for the construction of bridges entered into by the Kansas company 
were filled and performed in part by the Kansas company and in part 
by the Oklahoma company, in the same manner as were contracts foj- 
the construction of bridges entered into by the Oklahoma company. 
The employés working at the Wichita plant, the men employed in the 
building of the bridges at the place where they were constructed, and 
the managing officers of both corporations contracted with the Kansas 
company for their employment, and were paid in the name of that 
company. The contract price paid for the work and material fur- 
nished, outside of that done in Garfield county, in the territory, 
whether performed and furnished by the Kansas company and its 
employés, or the Oklahoma company and its employés, was remitted 
to the Kansas company. The contract price for local work done in 
Garfield county was collected by the Oklahoma company. The ma- 
terials for ail wooden bridges were furnished by the Kansas company. 
Bills payable by the Oklahoma company were paid or renewed by the 
Kansas company. Bocks showing the materials received by the 
Oklahoma company at its plant in Oklahoma from the Kansas com- 
pany, and the local affairs of that company, were kept by the Oklahoma 
company, but that company kept no books from which it could be de- 
termined what either its profits or losses were, or the extent or nature 
of its liabilities or assets. In short, as shown by the évidence in tlie 
case, and as admitted by counsel for the plea in oral argument before 
the court, the business of the t-wo corporations is so intermingled and 
interwoven as to be absolutely inséparable. 

In this condition of afïairs, the business done by the companies be- 
ing unprofitable and the companies insolvent, on the 13th day of Oc- 
tober, 1904, a pétition in invoîuntary bankruptcy was filed in this court 
against the Kansas company, and on the 17th day of October a supple- 
mental pétition wa.s filed in that case, and also a pétition in invoîun- 
tary bankruptcy was filed in tins court against the Oklahoma com- 
pany, which pétition is in due form, containing proper averments as 
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to jurisdiction, and duly verified. On that day an appearance was 
entered by the Kansas company in the one case and the Oklahoma 
Company in the other, by resolution of the board of directors of both 
companies, admitting insolvency and the commission of acts of bank- 
ruptcy. Upon the same day, upon application made, a temporary re- 
ceiver was appointed in each of said cases. The receiver duly quali- 
fied and took possession of the property of both companies in this 
state and in the terri tory. On the day following, a pétition in involun- 
tary bankruptcy, containing the necessary averments and in due form, 
was filed in the District Court of the Territory of Oklahoma in and for 
the Fifth Judicial District against the Oklahoma company, and up- 
on application to that court a temporary receiver for ail the property 
of the Oklahoma company in the territory was appointed, and the 
receiver thereof theretofore appointed by this court, and in posses- 
sion of the property of the Oklahoma company in the territory, was 
dispossessed by the receiver appointed by the territorial court. Upon 
order made by this court for a ruie upon the receiver appointed by the 
territorial court, and his solicitors, and the creditors applying to the 
Oklahoma court for the appointment of such receiver, and tlieir 
solicitors, to show cause why they should not be punished for contenipt 
of the order of this court, such receiver and his solicitors, and the 
solicitors of the creditors applying to the Oklahoma court, appeared, 
disclaimed any knowledge of or intention of violating the order of 
this court theretofore made, were purged of contempt, and, by stipula- 
tion herein filed, agreed to submit the question of jurisdiction of this 
court over the Oklahoma company and its property to the décision 
of this court, and to abide by such décision uniess reversed or set 
aside by proper appellate proceedings. A plea to the jurisdiction 
of this court has been interposed and submitted to the court in oral 
argument and upon briefs fîied. 

Whether solicitors contending for the jurisdiction of this court 
over the Oklahoma company and its property are correct in their as- 
sertion that ail creditors of the Kansas company are also creditors 
of the Oklahoma company, and vice versa, it is neither necessary nor 
proper to now décide. It is sufficient for the purpose of décision of 
this plea to hold, on account of the admitted impossibility of separating 
the business transactions of the territorial company from those of the 
Kansas company, and vice versa, that one court must control the set- 
tlement and distribution of the joint property of both companies, to 
the end that one court may properly détermine whether ail claims are 
claims against the joint company or against the separate companies. 
To my mind, the very exigencies of the case create an imperative ne- 
cessity that the entire estate of both companies shall be brought within 
one jurisdiction and there administered. Whether this ruling shall 
be placed upon the ground that the two companies are in légal effect 
in this bankruptcy proceeding to be treated the same as partners, or 
two separate corporations employed in the accomplishment of a com- 
mon purpose, need not be determined. ,The fact that a just settlement 
of the estate, and a proper distribution of the proceeds arising there- 
from among the creditors, requires it, is sufficient. In the case of In 
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rc Boston, Hartford & Erie RailrOad Company, 9 Blatchf. 101, Fed. 
Cas. No. 1,677, it is said: 

"The pétition shows that the debtor l8 either a single corporation, exer- 
clsing corporate powers by authorlty of Massachusetts, having îts • principal 
ofiBce and place of business In Boston, In the District of Massachusetts, and 
therefore withln the jurisdiction of the bankrupt court there, or two corpora- 
tions United, owning ail their property in eommon, conducting their business 
for the joint beneflt, exerclsing like powers, having in ail respects a eommon 
Interest, perf ormlng ail their f unctions to compass one object, for the beneflt 
of the same corporators and stockholders, and having one set of credltors. 
In this aspect they may be something more than partners, but they are so 
nnited that they are plainly withln the section of the bankrupt act relating 
to partnerships, as well as within that relating to joint-stock companies, and 
are therefore liable to be proceeded against in the District of Massachusetts. 
It is no less true that, in either view of the character of the company, it was 
equally liable to be proceeded against in the District of Connecticut. The 
District Courts of both districts had Jurisdlction over the debtor as a bank- 
rupt." 

Conceding, therefore, that jurisdiction existed in the fîrst instance 
both in the proper bankruptcy court of the territory and this state to 
administer the bankrupt estaite of the two corporations, the question 
remains, which court shall now administer the estate ? The contention 
made by soHcitors for the plea is that, as the Oklahoma company is a 
citizen of the territory of Oklahoma, with its principal place of busi- 
ness at the city of Enid, in that territory, the bankruptcy court for the 
proper district of the territory should retain jurisdiction over the 
property of that company in the territory, and there administer it. 
The contention made by solicitors in opposition to the plea is that, 
the Kansas company having its principal place of business at the city 
of Wichita, within the jurisdiction of this court, and the Oklahoma 
company having a place of business within the jurisdiction of this 
court at which its directors' meetings were held, and the business of 
the two corporations being so intermingled that a séparation cannot 
be had, and this court having first acquired jurisdiction of the joint 
property, it may proceed to a final adjudication and détermination of the 
rights of the creditors in the joint property, and a distribution of the 
proceeds pro rata among the creditors, and a détermination of ail ques- 
tions that may arise with relation thereto. As has been seen under 
the évidence, the business transactions of the two corporations can- 
not be separated. This is admitted by solicitors for the plea. As has 
been further seen from the condition of the afïairs of the two corpora- 
tions, one court, of necessity, must control the disposition of the joint 
property. Therefore the usually controlling feature relied upon to 
confer jurisdiction in cases of this character — the principal place of 
business of the corporation — must give way to the necessities of the 
case. It is a familiar rule of law, of universal application, essential to 
the orderly administration of justice, that, in order to avoid a conflict 
between tribunals of coequal authority, the court first acquiring juris- 
diction must be allowed to pursue it to the end to the exclusion of 
others, and that it will not permit its jurisdiction to be impaired or 
subverted by a resort to some other tribunal. Taylor v. Taintor, 16 
Wall. 366, 21 L. Ed. 287 ; Sharon v. Terry (C. C.) 36 Fed. 337, 1 
T.. R. A. 572; Gaylord v. Ft. W., M. & S. R. R. Co., 6 Biss. 286, Fed. 



572 133 PEDBEAL REPORTEE. 

Cas. No.: 5,m; Ewing ▼. Malliaon, 65 Kan. *84, 70 Pac 369, »5 
Am. St. Rep. 299, and cases therein cited. This rule is of peculiar 
force in caises arislng under thCiact of Congress creating a uniform 
System of bankruptcy throughout the United States, and it has ever 
been the rule in bankruptCy courts that the court which first acquires 
jurisdictioti has jurisdiction ovéi' the debtor's èntire estate, the title 
to ail property -wherever sitùate passing to the trustée in bankraptcy. 
Black on Bankruptcy, p. 8 ; Foundry Co. v. Car & Foundry Co. (D. C.) 
10 Am. Bankr. R. 624^ 124 Fed. 403. In this case the business trans- 
actions of the twd companies, under the testimOny as admitted by 
counsel, beihg impossible of séparation, and the necessities of the case 
requiring the entire joint estate be brought into one jurisdiction that 
the same may be properly and justly distributed among the creditors 
pro rata, and for the purpose of determining the rights of ail parties 
therein, and this court having first, under proper pîeadings and by 
proper process, acquired jurisdiction of the persons and possession of 
the property, it follows, as the only logical conclusion, the plea to 
the jurisdiction in this case must be overruled and denied. The re- 
ceiver appoînted by the territorial court, unless the judgment herein 
rendered is, in accordance with the stipulation, superseded, must sur- 
render possession of the property now in his control to the receiver 
appointed by this court, and the joint estate be administered herein. 
It is so ordéred. 



In re LEVBY. 
(District Court, N. D. New York. November 30, 1904.) 

1. BANKKtrpTCT— DisCHAEGi;— RiGàT OF Trustée to Oppose. 

A trustée In bftnkruptcy, so long as the estate is unsettled, and so long 
as he Is clalmlng and seeking to recover property or money f rom the 
bankrupt alleged to belong to the estate and to be wrongfuUy withheld 
or conceaied, is a "party lu interest," within the meaning of Bankr. 
Act July 1, 1898, § 14b, as amended Feb. 5, 1903, c. 487, 32 Stat. 797 
[U. S. Corbp. St Supp. 1803, p. 411], and may file and prosecute spéci- 
fications of; objection to thè bankrupt's discharge. 

2. Same— SPEOirioATioNS of Objections— Eequisites. 

Spëcllicatlons of objection to the discharge of a bankrupt, where they 
attempt to charge the commisaion of a crime, must state the facts con- 
stitutîng suçh crime with substahtially the same particularity and exact- 
ness requlred in an Indlctlnent, and the acts set out must be charged as 
having been knowingly and fraudulently done. 

3. Same. 

Where spécifications of objection to a discharge allège that the bank- 
rupt has obtalned property on crédit from any person npon a materially 
false statement In writlng made to such person for the purpose of ob- 
talnlng such property on crédit, they must not only set out the false 
représentations, but the name of the person so alleged to hâve been de- 
frauded must be glven. 

4. Same. 

Spécifications of objection to a discharge filed by one not shown to be 
a credltor Bhould State the facts showing how and why he is a party in 
interest 

Ï2. See BankruptCy, vol. 6, Cent. Dlg. $ 714- 
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In Bankruptcy. Exceptions and demurrer to the spécifications of 
objection filed to the discharge of the bankrupt Léo B. Levey. 

Edward G. Herendeen and George F. Andrews, for trustée. 
Frederick E. Hawkes, for bankrupt. 

RAY, District Judge. The bankrupt, Léo B. Levey, having been 
duly adjudicated a bankrupt, has, as he asserts, turned over to his 
trustée in bankruptcy, William A. Smyth, ail Of his property not 
exempt. One dividend has been made and paid, but property for 
distribution still remains in the hands of said trustée, who asserts that 
the bankrupt has in his possession and under his control other prop- 
erty or money to the amount of several thousand dollars, not exempt, 
and which he is fraudulently and wrongfully concealing and with- 
holding from his trustée. The trustée also asserts that he has taken 
and is proseçuting proceedings to recover or compel the payment or 
delivery to him of such property or money. It is conceded that the 
trustée is not a creditor of the bankrupt. 

One ground of exception and demurrer to the spécifications of ob- 
jection is that they are not made or filed by a "party in interest" — 
that is, that the trustée is not "a party in interest" within the meaning 
of thé bankruptcy law, and hence not entitled to file such objections — 
and thatji therefore, same should be dismissed. This covirt is not aware 
that this précise question has been passed upon, and therefore has 
given it careful examination and considération. Subdivision "b" of 
section 14 of the act entitled "An act to establish a uniform system of 
bankruptcy throughout the United States," approved July 1, 1898, as 
amended by the act approved February 6, 1903, c. 487, 32 Stat. 797 
[U. S. Comp. St. Supp. 1903, p. 411], provides: 

"The judge shall hear the application for a discharge, and such proofs and 
pleas as may be made in opposition thereto by parties in interest, at sucti 
tlme as will give parties in interest a reasonable opportunity to be fully 
heard, and investlgate the merits of the application and discharge the appli- 
cant unless he has (1) committed an offense punishable by imprisonment a» 
herein provlded; or (2) with, intent to conceal his financial condition, de- 
stroyed, côncealed or failed to keep books of aceount or records from whicli 
such condition might be ascertained ; or (3) obtained property on crédit from 
any person upon a materially false statement in writing made to such per- 
son for the purpose of obtaining such property on crédit ; or (4) at any time 
subséquent to the flrst day of the four months Immediately preceding the 
aiing of the pétition transferred, removed, destroyed, or côncealed, or pei- 
mitted to be removed, destroyed, or côncealed any of his property with In- 
tent to hlnder, delay, or defraud his creditors; or (5) in voluntary proceed- 
ings been granted a discharge in bankruptcy within six years; or (6) in the 
course of the proceedings in bankruptcy refused to obey any lawful order 
of or to answer any materlal question approved by the court." 

By implication parties in interest only may oppose the discharge of 
thé baiakrupt. There is no express provision declaring who may op- 
pose. The Suprême Court, in making gênerai orders in bankruptcy, 
by order No. 33 (18 Sup. Ct. ix) provided as foUows: 

"A creditor opposing the application of a bankrupt for his discharge, or for 
the confirmation of a composition, shall enter his appearance in opposition 
thereto oh the day w;hen the creditors are required to show cause, and shall 
file a spécification in writing of the grounds of his opposition within ten days 
thereaftei*; unless the time sliall be enlarged by spécial order of the judge." 
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Itiisiclaôned that hère is a construction of section 14, above quoted, 
in effect , declaring that only creditors may oppose the discharge of 
the bankrupt. Collier on Bankruptcy (4th Ed.) p. 161, says: 

"They [the spécifications of objection] must be In wrltlng, and verified, and 
may be flied by any person having a pecuniary interest in resisting ttie dls- 
cliarge of the banlsrupt, as one ownlng an unliquldated claim, even thougJi 
such person bas not proven a debt." 

See Ex parte Traphagen, Fed. Cas. No. 14,140; In re Frice (D, C.) 
2 Am. Bankr. R. 674, 96 Fed. 611. 

lyoveland, in his work on the Law and Proceedings in Bankruptcy, 
pages 738, 739, says: 

"An application (or a discharge may be opposed by any of the 'parties In 
interest' To entltle a party to oppose a discharge he must bave a pe- 
cuniary interest in the matter, and that interest must be satiafactorily shown. 
A person bas been held to hâve an interest sufflcient to entltle him to op- 
pose a discharge where his claim was contingent and unliquldated, so as 
not to be capable of being proved as a debt, or where he held an équitable 
datai only against the estate, or where his claim was being contested, al- 
though his claiin has not been proved, or is no longer provable. But where a 
debt is barred by a lapse of tlme the credltor has no interest, and therefore 
cannot oiipose the discharge." 

Brandenburg, in his work on Bankruptcy, says (section 347); 

"Parties in interest, which would include creditors scheduled by the bank- 
rupt, wlthout regard to whether or not they had proved thelr daims, may 
oppose a diseharge." 

He cites In re Frice (D. C.) S Am. Bankr. R. 674, 96 Fed. 611. 

The act of March 2, 1867, c. 176, 14 Stat. 517, by express provisions 
confined the opposition to the granting of discharges to creditors, and 
hence décisions under that act are of little weight in ascertaining who 
are "parties in interest." Section 29 of the act of 1867 provided for 
notice to creditors, and no one else, of the application for a discharge, 
requirîng them to appear and show cause why a discharge should not 
be granted, The language was : 

"The court shall thereupon order notice to be given by mail to ail cred- 
itors who bave proved their debts • * * to appear on a day appointed 
for that puiT)ose, and show cause why a discharge should not be granted to 
the bankrupt" 

, Section 31 of that act provided : 

"That any credltor opposing the discharge of any bankrupt may flle a 
spécification In writlng of the grounds of his opposition," etc. 

Section 15 of the act of July 1, 1898, c. 541, 30 Stat 550 [U. S. 
Comp. St. 1901, J). "3428], relating to the revocation of discharges, says: 

"The judge may, upon the application of parties In Interest who hâve not 
been guilty of undue lâches, flled at any tlme wlthln one year after a dis- 
charge shall have been granted, revote it upon a trial If," etc. 

The use in sections 14 and 15 of the words "parties in interest" 
instead of the word "créditeurs" was, 6f course, intehtional, and, as it 
is presumed 'thè legislators who framed the act of 1898 had some 
familiarity with the act of 1867, it is fair to assume that they intend- 
ed to make the act of 1898 broader than that of 1867 ; that is, to give 
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tlie right to object to a discharge to others than creditors of the bank- 
rupt. This court is of the opinion that it was the purpose of Con- 
gress to enable any person having a personal pecuniary interest, or a 
représentative pecuniary interest, in preventing a discharge, to oppose 
the discharge of the bankrupt. The executor or administrator of a 
deceased creditor of the bankrupt, who had proved his claim, would 
hâve no direct personal pecuniary interest in opposing the discharge 
of a bankrupt, but who wil! seriously contend he may not file spécifi- 
cation of objection? In a sensé he has a direct personal pecuniary 
interest, for, should the discharge be refused, and the whole debt 
collected, his commissions would be increased accordingly. But in 
the case of such ofificers of the court it is made their duty to enforce 
the collection of the debts due their testators or intestates, as the case 
may be. The trustée of the estate of a bankrupt has imposed on hini 
by section 47 of the act (30 Stat. 557 [U. S. Comp. St. 1901, p. 3438]) 
the duty to "(2) collect and reduce to money the property of the estâtes 
for which they are trustées, under the direction of the court, and close 
up the estate as expeditiously as is compatible with the best interests 
of the (not creditors, but) parties in interest; * * * (5) furnish 
such information concerning the estâtes of which they are trustées 
and their administration as may be requested by parties in interest," 
etc. Later on in the same section, as in other parts of the act, the 
word "creditors" is used in places where the words "parties in interest" 
might and probably would hâve been used had Congress intended 
to give the same meaning to both expressions. The terms are not 
intended to be made synonymous. By section 48 of the act the trustée 
is given a percentage on ail moneys disbursed by him as such trustée, 
and hence, the more money collected, the more he will disburse, and 
the larger his commissions. This court is of the opinion that so long 
as the estate of the bankrupt is unsettled, and so long as the trustée 
is claiming and seeking to recover property or money from the bank- 
rupt alleged to belong to the estate, and claimed to be wrongfully 
withheld or concealed from the trustée, such trustée is a party in 
interest within the true meaning of section 14, subd. "b," and may 
file and prosecute spécifications of objection to the discharge of the 
bankrupt. Under such conditions the trustée is pecuniarily interested, 
for, if the property or money is recovered from the bankrupt, the 
commissions of the trustée will be increased. So long as the pending 
bankruptcy proceeding is in this condition, the trustée is a party in 
interest. Certainly, so long as such trustée asserts that the bankrupt 
is guilty of the offense of knowingly and fraudulently concealing from 
him property belonging to the estate in bankruptcy, and is seeking 
to recover it and restore it to the estate for the creditors (and such 
is this case), so long such trustée remains a party in interest, and he 
would hardly perform his duty should he permit a discharge to be 
granted without opposition. Such a controversy should be deter- 
mined before the granting of a discharge to the bankrupt. The trustée 
would hardly act consistently should he permit a discharge without 
objection while prosecuting a claim that, if sustained, would bar a dis- 
charge. See subdivision "h," § 29, Act July 1, 1898, c. 541, 30 Stat. 
554 [U. S. Comp. St. 1901, p. 3433], 
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In Re Sykes (D. C.) 106 Fed. 670, Hammond, District Judge, seems 
to hâve entertained the opinion that a trustée may file spécifications 
of objection to the discharge of the bankrupt, for he says: 

"It does not appear that the trustée or any créditer has raised an objec- 
tion to the dlBCharge, or flled any spécification in opposition thereto, as re- 
quired by the practlce of the court" 

This ground: of demurrer is therefore overruled. The spécification 
that the bankrupt failed to keep books of account is deemed sufiicient, 
but might be in better form. The other spécifications of objection are 
faulty and defective, and the exceptions and demurrer thereto are 
sustained. So far as they charge or attempt to charge the commis- 
sion of a crime, they must state facts showing the commission of the 
crime with substantially the same particularity and exactness required 
in an indictttient. See Collier on Bankruptcy (4th Ed.) p. 161, and 
cases cited ; Brandenburg On Bankruptcy (3d Ed.) § 348 ; 2 Foster's 
Fed. Pr. (3d Ed.), p. 1144; In re Hirsch (D. C.) 96 Fed. 468; 
In re Kaiser (D. C.) 99 Fed. 689; In re Mudd (D. C.) 105 Fed. 
348; In re Adams (D. C.) 104 Fed. 72; In re Pierce (D. C.) 
103 Fed. 64. The acts set ont must be charged to hâve been 
knowingly and fraudulently done. In re Patterson (D. C.) 10 
Am. Bankr. R. 371, 121 Fed. 921; In re Blalock (D. C.) 9 Am. 
Bankr. R. 266, 118 Fed. 679. When it is alleged that the bankrupt 
has obtained property on crédit from any person upon a materially 
ralse statement in vvritirig made to such person for the purpose of 
obtaining such property on crédit, not only must the false représenta- 
tions be set out, but tlae namé or names of the person or persons so 
alleged to hâve been defrauded must be given. It is quite true that 
the proceeding is not a criminal one (In re Dauchy [D. C] 10 Am. 
Bankr. R. 527, 123 Fed. 688), and that, while the objecting party has 
the burden of proof, he is not required to prove the commission of the 
offense alleged beyond a reàsonable doubt, a fair prépondérance of 
évidence being sufficient (In re Leslie [D. C] 9 Am. Bankr. R. 561, 
119 Fed. 406; In re Dauchy [D. C] 10 Am. Bankr. R. 527, 122 Fed. 
688), still the bankrupt is entitled to hâve the spécifications of objec- 
tion made so explicit and definite that he may bave notice of the exact 
charge made and which he is to meet. The spécifications of objec- 
tion should show how the objecting party is interested. In this case 
the objections made by the trustée should show how and why the 
trustée is a party in interest, for ordinarily, perhaps, or at least in 
very many cases, the trustée is not a party in interest. The mère 
fact that a person is the trustée of the estate of a bankrupt may not 
entitle him to file spécifications of objection. The spécifications filed 
do State that the trustée is a party in interest, but faiî to state how or 
why. It would be sufficient for a creditor to state that mère fact as 
every creditor prima facie has the right to object, but not so with the 
trustée, as we hâve seen. 

The objecting party may file and serve amended and corrected 
spécifications of objection within 10 days after service of a copy of 
the order to be entered in accordance with this opinion on payment of 
$10 costs of this demurrer. 
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In re MICHIGAN S. S. CO. 

(District Court, N. D. Callfornla. November 21, 1901) 

No. 12.820. 

1. Shtpping — Limitation of' Liability— Constbttction ot Statute. 

The rlght of the owner of a vessel to a limitation of liability under 
the provisions of Rev. St §§ 4283-4285 [U. S. Comp. St 1901, pp. 2943, 
2944], does not dépend upon the fact that the vessel Is aetually engaged 
upon a voyage at the time of the doing of the act or the happening of 
the event agalnst whlch the owner seeks to limit hls liabilHy, but the 
statute applles equally to a vessel at a dock in her home port, where she 
is being altered and refitted, and vsrhere she has remained for several 
months. 

2. Négligence— Liability foe Injtjbt— Pboximate Cause. 

A steamer was lylng at the dock of a contractor, vchlch was reflttlng 
her to burn oil instead of coal. After a tank had been completed, but 
before it had been equlpped with ventilators, the ovsmer of the vessel 
caused it to be partially fllled with crude petroleum of a low and in- 
flammable grade. While a workman in the employ of the contractor was 
drilling a hole in the top of the tank he placed a lighted candie within 
2Vz inches of where he was drilling, and the resuit was an explosion of 
the tank, by which a number of such workmen were killed. Helâ, that 
while the owner of the vessel may hâve been négligent in flUing the 
tank at the time and in uslng an inferior and dangerous grade of oil, 
the workman was clearly négligent, it being a matter of common knowl- 
edge that petroleum will give off gas which wlll explode nnder certain 
conditions when brought In contact with a flame, and that hls careless- 
ness was the proximate cause of the explosion, for the conséquences of 
which to the contractor's employés the vessel owner was not Uable. 

8. Mastee and Sebvants-Injtjby to Seaman Theouoh Négligence of 
WoBKMAN— Liability of Shipowneb. 

A shipowner which contracts for repairs owes an active duty to 
the seamen on board to use reasonable diligence to see that they are 
not subjected to danger by reason of the négligent manner in which the 
work is done, and is llable for their death or injury resulting from Its 
failure to perform such duty. 

In Admiralty. Proceeding for limitation of liability. 

Nathan H. Frank, for petitioner. 
William Denman, for claimants. 

DE HAVEN, District Judge. This is a pétition filed by the Michi- 
gan Steamship Company, a corporation, owner of the steamer Pro- 
gresse, praying for a decree exempting it from liability for any loss or 
damage resulting from an explosion which occurred on that steamer 
on December 3, 1902, or, in the event that it shall be adjudged liable 
for such damages, that its liability be limited as provided in sections 
4283-4285, Rev. St. [U. S. Comp. St. 1901, pp. 2943, 2944]. Many 
claims hâve been filed. The claimants hâve filed answers, in which they 
contest the right of the petitioner to a decree exempting it from lia- 
bility on account of the matters set forth in the pétition, or to any limita- 
tion of its liability. Thèse claims may be divided into two classes: 

If 1. Limitation of liability of vessel owner, see note to The Longfellovr, 45 
<X 0. A. 387. 

133 F,— 37 
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First, the daims of employés of the Ftilton Ironworks for damages 
on account of personal injuries' SUstainèd by them as a resuit of the 
explosion,,and the daims of heirs of other employés of the Fulton Iron- 
works who were killed by the explosion; and, second, the daims 
of heirs for damages on accourifof thé death of certain seamen who 
were on board of the Progresse at the timç of the explosion, and killed. 
Thèse seamen were employés of the petitioner. There is no substantial 
conflict in the évidence, and it appears therefrom that on December 3, 
1903, the ^rogressô was lying at the dock of the' Ftilton Ironworks, 
in the hartor of San Francisco, and had been for some months under- 
going certain altérations in her hold, made necessary by reason of the 
construction therein of tanks for the carriage of oil to be used as fuel. 
This work was being done by the Fulton Ironworks under contract, 
and had so far progreséecj that the fuel tank had been tested and accept- 
éd. This tank had a capacity of about 900 bafrels of oil, and at the 
time of the explosion çontained between 300 and 400 barrels of oil. 
The tank was perfectly tight, no ventilators having been installed there- 
in. At thé time of the explosion certain employés of the Fulton Iron- 
works were engaged in putting up stanchions for the purpose of sup- 
porting the upper deck. Thèse stanchions, accordîng to the construc- 
tion plans, were to rest on top of the fuel tank, and it was necessary, 
and the plans contemplated, that holes should be drilled in the tank in 
order to properly secure them. At the time of the explosion one 
McGinley, an employé of the Fulton Ironworks, Was engaged in drill- 
ing thèse holes, and while thus engaged he had a lighted candie which 
was placed within about 2J4 inches of the hole he was drilling. There 
was an electric light used by another employé nearby, and McGinley 
could hâve had such a light if he had applied to the electrician of the 
Fulton Ironworks. The electric lights as well as the candies used were 
supplied by the Fulton Ironworks, and both electric lights and candies 
had been previously used by the men during the progress of the work. 
The oil was placed in the tank on Monday, and on the morning of the 
Wednesday following the explosion occurred. 

The most reasonable conclusion to be drawn from the évidence is 
that the real cause of the explosion was that gas escaped from the hole 
drilled into the tank by McGinley and came in contact with the lighted 
candie used by him. The oil was crude petroleum; was very light, 
and flashed at a température of 85 degrees — that is, at that température 
it would give off gas so readily as to form an explosive mixture, which 
would flash or explode when brought in contact with a flame. Crude 
petroleum which will flash at so low a température is not regarded as 
safe as petroleum oil having a higher flash test; and there was at the 
date of the explosion an ordinance of the city and county of San Fran- 
cisco making it a misdemeanor "to Use petroleum oil for fuel, heating, 
lig'hting, or illumination purposès, within the city and county of San 
Francisco, unless the same will stand a fire test of 110 degrees Fahren- 
heit, before it will flash or émit an inflammable vapor," 

1. It is contended by the claimants that the sections of the Revised 
Statutes providing for the limitation of the liability of the owners of 
vessels is not applicable in this case, because the Progresse at the 
time of the explosion was not engaged in making a voyage, but was in 
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the custody of her owners at her home port, and had been for several 
months undergoing the extensive repairs necessary to change her f rom 
a burner of coal to a burner of oil. I do not think this contention can 
be sustained. Section 4283 of the Revised Statutes [U. S. Comp. St. 
1901, p. 2943] provides: 

"The liabillty of the owner of any vessel * • • for any act, matter, 
or thlng, lost, damage, or forfeiture, done, occasioned, or incurred, without the 
privity, or knowledge of such owner or owners, shall In no case exceed the 
amount or value of the Interest of such owner in such vessel, and her frelght 
then pendlng." 

The Progresso was certainly a vessel within the meaning of this stat- 
ute. She was about to proceed upon her trial trip, and the fact that 
she was then, and for some time had been, lying at a dock, while her 
hold was being divided into compartments and tanks installed therein 
for the carriage of fuel oil, did not deprive her of her character as a 
vessel; nor does the statute make the right to a limitation dépend upon 
the fact that the vessel is actually engaged in the prosecution of a 
voyage at the time of the doing of the act or the happening of the 
event against which the owner seeks to limit his liability. In this 
case the alleged wrong of the libelant and the damages resulting there- 
from occurred on the Progresso while she was on the navigable waters 
of the Bay of San Francisco. 

2. The next question to consider is whether the employés and heirs of 
employés of the Fulton Ironworks hâve any cause of action against the 
libelant for the damages sustained by them. The grounds upon which 
such liability is asserted are the alleged négligence of the libelant in 
thèse respects : First, in placing oil in the fuel tank before any venti- 
lators were installed therein ; second, in placing therein crude petroleum 
oil, which would flash at a température of 85 degrees, and in not warn- 
ing the men who were working on the steamer of the dangerous condi- 
tion thus created. It may be conceded that the libelant was guilty of 
négligence in placing oil which would flash at the low température of 85 
degrees in a tank not prcperly equipped with ventilators ; but still, un- 
less such négligence was the proximate cause of the explosion, it would 
seem, under ail of the authorities, that it is not liable to third persons 
for damages resulting to them from such explosion. It is not sufficient 
to render the libelant responsible in damages that its négligence was 
only the antécédent cause of the explosion, but it must also hâve been 
the proximate cause. It is sufficiently accurate for the purposes of 
this case to say that négligence "cannot ordinarily be said to be the 
proximate cause of an in jury when the négligence of another inde- 
pendent human agency bas intervened and directly inflicted the injury." 
16 Am. & Eng. Ency. (Ist Ed.) p. 446. This rule is nowhere more 
clearly stated than by Judge Cooley in his work on Torts. That au- 
thor says: 

"It Is not only requisite that damage, actnal or Inferentlal, should be suf- 
fered ; but this damage must be the legltlmate séquence of the thing amiss. 
The maxim of the law hère applicable is that in law the Immédiate, and not 
the remote, cause of any event Is regarded, and in the application of it the 
law rejects, as not constituting the foundation for an action, that damage 
which does not flow proximately from the act complained of. In other words, 
the law always refers the injury to the proximate, not to the remote, cause. 
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The explanation Of thls maxlm may be glven thus: If an Injury has resnited 
In conséquence o| a certain wrongful act or omission, bnt only through or 
by means of sonie InterTenlng cause, from whlch last cause the injury fol- 
lowed as a direct and Innnediate conséquence, the law wlU ref er the damage 
to the last or proxlmate cause, and refuse to trace it to that which vvaa 
more remote." Cooley on Torts (Ist Ed.) p. 68. 

Now, in this case the évidence points with great certainty to the fact 
that the cause of the explosion was the act of McGinley in drilling a 
hole into the tank by means of which gàs escaping therefrom came in 
contact with a lighted candie used by him at that time and placed in 
close proximity to the hole which he was drilling; and that this 
was an act of great carelessness in him does not seem to me to admit 
of doubt. I think it may be fairly inferred from the évidence that he 
and ail of his fellow workmen knew there was oil in the tank, and, 
although he was not specially warned of the danger of using a lighted 
candie in such close proximity to the hole drilled by him, it must be 
presumed that, if he had stopped to consider for a moment, he would 
hâve known of such danger. That petroleum will give off gas, and 
that under certain conditions that gas will explode when brought in con- 
tact with a flame, is matter of common knowledge. There can be no 
presumption that McGinley did not hâve this knowledge. It is true 
the évidence does not show that he was informed that the oil in the 
tank would flash at 85 degrees, but he must hâve known there was fuel 
oilin the tank, and, no matter what might bave been its flashing point, 
he was guilty of négligence in placing a lighted candie within 2J4 
inches of the hole he was drilling, and from which the gas escaped. 
The libëlaht did not owe ahy duty to the employés of the Fulton Iron- 
works tô keep watch over them, and see that they did not render the 
place in which they were working unsafe by reason of the négligent 
manner in which they might prosecute such work. 

3. In regard to the claims of the heirs of those employed as seamen 
on the Progresso, my conclusion is that the libelant owed to such sea- 
men thè active duty of providing for them a safe place in which to 
work. Of course, its obligation was only to use reasonable diligence 
in this respect, but, having contracted with the Fulton Ironworks to 
work on the Progresso, it was a duty which the libelant owed its own 
employés to see that they were not subjected to risks unknown to them, 
and which placed their lives in danger. It was the duty of the libelant 
to know whether its own servants were placed in danger by the manner 
in which the work contracted for by it was being performed. It fol- 
lows from thèse views that the petitioner is liable for the damages 
claimed by the heirs of the seamen employed by it, and also entitled to 
a decree limiting its liability as to such damage, but is not responsible 
for the damages claimed by the employés and heirs of the employés of 
the Fulton Ironworks. 

Let a decree be entered in accordance wîth this opinion, and the case 
placed upon the calendar for hearing upon the question of damages. 
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ÀNDERSON LAND & STOCK CO. T. McCONNBLL et aL 

(Circuit Court, D. Nevada. December 5, 1904.) 

No. 783. 

1. Water Courses — Bill to Enjoin Diversion — Suffioienct. 

A MU by an owner of land to enjoin the diversion of water from a 
stream is sufflcient to entitle complainant to such relief if it clearly sliows 
that he Is entitled by right of prier appropriation to a certain quantity 
of vi^ater from the stream for purposes of irrigation, and tbat défendants, 
under daim of riglit, hâve diverted, and are continuing to divert, water 
from the stream above, with the resuit of depriving complainant of the 
quantity to which he is so entitled, which tends to depreclate the value 
of his lands. Averments of evidential matter are not essential, and de- 
fects thereln do not afCect the sufflcleney of the bill. 

2. Same. 

An allégation, in a blll to enjoin diversion of water from a stream, that 
on a certain date complainant's grantors appropriated, and hâve slnce 
used, sufflcient water to Irrlgate the lands described, "to wit, more than 
one hundred cublc feet of water per second," will be treated as assertiug 
a prior claim to 100 feet of water per second only, and, as so construed, 
is sufflciently definite as to quantity. 

8. Same. 

An allégation that, in a certain year, complainant's grantor, by means 
of dams, diverted from a river and its tributary a stated quantity of water, 
which was and is still applied to bénéficiai use on the lands described, 
is sufflcient in a bilI to enjoin the diversion of water from the two streams 
by a subséquent appropriator, although it does not allège the quantity ap- 
propriated from each stream by c-oinplalnant, nor the précise date of each 
appropriation, which are merely matters of évidence. 

In Equity. On demurrer to bill. 

Thls is a suit in equity to enjoin the diversion of water by défendants from 
Quin river and Twelve Mile creek, in Humboldt county, Nev. The complaint, 
among other averments, allèges: That complainant is, and that its grantors 
ever slnce 1869 hâve been, the owners of certain agricultural lands, known 
as the "Andersen Ranch," particularly describing it by metes and bounds. 
"(5) That Quin river and Twelve Mile ereek (the latter being a tributary of 
the former) are natural surface streams of water, which hâve, save when 
wrongfully diverted, from tiine immémorial constantly fiowed over, through, 
and upon the above described lands, and of right ought still to flow over. 
through, and upon the same. (6) That said lands embrace the natural banks, 
bed, and channel of said Quin river, and also of said Twelve Mile creek. (7) 

That on or about the day of , 1869, the grantors and predecessors 

in interest of complainant first constructed certain dams In the channel of 
said Quin river, and also other dams in the channel of said Twelve Mile creek, 
and ditches leading therefrom and from said dams, by means of wtiich they 
appropriated and diverted and turned out of and from said creek and from 
said river, and onto the above described lands, sufHcient water for the proper 
irrigation of the same, to wit, more than one hundred cubic feet of water per 
second. • * » (10) * * * That on or about the — — — day of May, 
1902, the said défendants wrongfully and unlawfully entered upon said Quin 
river and said Twelve Mlle creek at points above the said lands, dams, and 
ditches of this complainant, and diverted ail of the waters of said river and 
said creek away from the channels of said streams, and away from com- 
plainant's said lands, dams, and ditches ; and ever since said day of 

May, 1902, défendants bave continued to so divert said water, and the whole 
thereof, away from the said lands, and away from the above-mentioned crops 
growing thereon, and away from complainant's said 'dams and ditches. 
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* * • (13) That défendants clalm some interest In the watera of saW Quin 
river and Twelve Mile creeK adversely to complainant, and under such clalm 
are now wi'origfully and unlàwifuliy taking such water, and are diverting said 
waters, and the whole thereof, away from said streams, and the lands, erops, 
and stock of complainant, and threaten and intend to divert and take, and will 
continue to so divert and take, the same away from complalnant's said lands 
and crops, and deprive complainant of the use of said waters, and render said 
lands unproductive and valueless, to complalnant's great and irréparable in- 
jury and damage, unless restrained by the order of this court." 

A demiirrer was interposed to this bill upon the ground that it does net 
appear that the défendants "hâve wrongfully diverted or deprived the com- 
plainant of any of the water or waters of said Quin river or Twelve Mile 
ereek ait any perlod wben complainant was entitled to the same"; that it 
does not appear that any diversion alleged to bave been made by défendants 
"has injured or damaged s^id complainant" ; that it does, not appear that 
complainant, "at any time before the commencement of this suit, diverted, 
appropriated, used, or appUed any of the waters of said Quin river or of 
said Twelve Mile creek for any or ail of the purposes therein mentioned." 
It is also claimed that the bill is indeflnite and uncertain, especially paragraph 
7 thereof, "in that it does not show what part or portion of the one hundred 
eubie feet of water the grantors and predecessors in interest of said com- 
plainant diverted from said Quin river by the dams and ditehes therein men- 
tioned, or what part or portion of said one hundred cubic feet of water was 
diverted or appropriated by certain dams and ditehes therein mentioned of the 
waters of Twelve Mlle creek ; » » » that it does not show to or upon what 
lands in said complaint described the waters of Quin river so described were 
used, or tOipr upon what lands the waters of Twelve Mile creek were used, 
by the predecessors and grantors of said complainant ; * * * that it does 
not show that said complainant has ever diverted, used, or applied any of the 
waters of said Quin river or said Twelve Mile creek for any of the pur- 
poses therein allégea, or has ever Irrigated by said waters, or any part ihereof. 
any of the lands described in said bill of complaint." 

Mack & Farringfton (Geo. D. Pyne, of counsel), for complainant. 
H. Warren and Cheney, Massey & Smith, for défendants. 

HAWLEY, District Judge (orally). Nearly ail the points raised 
by the demurrer herein are controlled by the principles announced 
by this court in Miller & Lux v. Rickey, 127 Fed. S-^S, 581, et seq. 
The complaint in this case is the opposite of the complaint in that 
case, in this : that in that case the pleader sought to make his 
averments as brief as possible, and left out certain allégations that 
would hâve been proper — in order to hâve avoided the points 
raised by the demurrer— while hère the pleader elaborated his 
averments to an unnecessary extent, and inserted more than was 
necessary. Notwithstanding thèse extrêmes, the court must con- 
fine itself to the question, as stated in the Miller & Lux Case: 

"Whether or not the bill states facts In such a manner as will enable com- 
plainant to malntain the suit and obtain therelief asked for by a decree. No 
fact need be alleged which Is not essential for the court to flnd in order to 
sustain a decree. The evlden^çe need not be pleaded. It Is only necessary for 
the bill to contaln wlthin Itself sufficient matters of fact per se to malntain 
the case of complainant, so that the same may be put in Issue by the answer, 
and the facts thus stated may be establlshed by the proofs." 

Objections are made to certain averments : "That during the 
years 1901 and 1902 the grantor of complainant had large and val- 
uable crops, to vvit, more than four thousand acres of hay, grass, 
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and other crops growing on said lands. In order to properly irri- 
gate and mature said crops, it was necessary to use ail of said one 
hundred cubic feet of water per second of the waters of said Quin 
river and Twelve Mile creek;" and that défendants had diverted 
the water to such an extent as to injure the crops of complainant's 
grantors, and they had suffered damage therefrom, etc. 

This is not a suit to recover damages for the injuries commit- 
ted by défendants against complainant's grantors, but for the pur- 
pose of protecting the rights of the complainant to the free and 
unobstructed flow of 100 cubic feet of water per second from Quin 
river and Twelve Mile creek, appropriated by its grantors and pred- 
ecessors in interest in 1869. Ail of the various allégations concern- 
ing the damages which the grantors suffered by reason of the 
wrongful acts of the défendants in diverting the water from the 
land are alleged, as tending to show that the whole of such waters 
had been used for a bénéficiai purpose, and the irréparable nature 
of the défendants' trespass, and the injury and damage that would 
resuit to complainant's land unless such acts on the part of the 
défendants be restrained by this court. After thèse allégations 
cornes averment 13, quoted in the statement of facts, which is clear, 
direct, and positive as to the diversion of the water by défendants 
from complainant, and their threats to continue such diversion under 
a claim of right so to do. 

The bill, fairly construed, shows a single object, and seeks only 
to enforce the complainant's rights to the use of the water for 
a bénéficiai purpose, and to hâve an injunction to prevent défend- 
ants from interfering with its alleged rights in the premises. The 
allégations of the bill of complaint, referred to in the foregoing 
statement, clearly show a damage and injury to complainant's 
rights as the owner of the lands in question, and are sufficient in 
their character to sustain the right of complainant to obtain final 
relief by injunction. Complainant not only shows that défendants 
were diverting the water from it, but that they also claim to hâve 
the right to divert it, and threaten to divert it, from complainant. 

In Brown v. Ashley, 16 Nev. 311, 315, the Suprême Court of this 
State, foUowing the principles announced in Barnes v. Sabron, 10 
Nev. 217, 247, said: 

""Where the act complalned of Is committed by the défendant under a claim 
of right which, If allowed to continue for a certain length of time, would 
ripen Into an adverse right, and deprlve the plaintiff of his property, the 
plaintiff Is not only entitled to an action for the vindication of his right, but 
also for its préservation. This is especially true of actions for the diversion 
of water, where there is, as in the présent case, a clear violation of an estab- 
lished right, and a threatened continuance of such violation. * * * In 
such cases it Is not necessary to show aetual damages, or a présent use of the 
water, in order to authorize a court to issue an injunction and make it per- 
pétuai." 

Numerous authorities are there cited in support of the views ex- 
pressed by the court. 

In Miller & Lux v. Rickey, supra, page 586, spécifie objection 
was made to the bill of complaint upon the ground that it did not 
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averi "that défendants intend to, threaten to, or wîU continue their 
alleged diversion if not restrained." The court said : 

"The words 'tlireaten to continue' are often used, and In many cases are 
certalnly approprlate, but no set form of words Is essential. Technical foi-ms 
are not always necessary. In determining the rights of the parties the court 
looks to the nature of the acts." 

And, after quoting from Kerr on Inj. 15, said: 

"The sum and substance of the authorlties are to the efifect that complainant 
must State in its bill sufflcient facts to satlsfy the court that the issuance of 
an Injunctlon is ijecessary in order to glve the complainant the relief to which 
it is èntltled in a court of equlty. The averments of the bill, taken in thelr 
entirety, clearly statë facts sufflcient to entitle complainant to the équitable 
relief prayed for. The rule is well settled that a bill which discloses, as this 
does, a continuing trespass on; the lands of complainant, * * • and a con- 
stant and wrongful diversion of water from a stream thereon, which tends to 
depreclate the value of the land, is sufflcient to entitle the complainant to an 
injunctlon against such trespass. King v. Stuart (C. G.) 84 Fed. 546, 549, and 
authorities theré cited; U. S. F. X. & B. Co. v. Gallegos, 89 Fed. 769, 773, 32 
C. C. A. 470; Gould on Waters (3d Ed.) § 236, p. 469: Kinney on Irrigation, 
§ 332." 

Paragraph 7 of the bill must be construed as asserting a right by 
appropriation to only "one hundred cubic feet of water per sec- 
ond." The words "more than" will be treated as having been in- 
advertently used. If complainant claims more than 100 cubic feet 
of water per second, it should ask leave to amend the complaint 
so as to make the amount claimed spécifie and certain. As thus 
construed, paragraph 7 of the bill is sufficiently definite and cer- 
tain as to the appropriation and diversion of 100 cubic feet of 
water per second from Quin river and Twelve Mile creek. 

But it is earnestly argued that, as against a spécifie demurrer, 
the bill of complaint is uncertain in not stating the amount of 
water appropriated from each stream, and the time when the ap- 
propriation was made ; the contention being that, under the lan- 
guage of the bill, two separate and distinct appropriations were 
made — one from the river and the other from the creek. Complain- 
ant claims that under the averments there was but one appropria- 
tion made, to wit, from the river and the creek. Cases may un- 
doubtedly arise, or may readily be imagined, where it might be 
necessary for the pleader to be more spécifie as to the time, amount 
of water appropriated, and the use made thereof, with référence 
to each stream ; but, so far as the présent case is concerned, the 
question whether there was more than one appropriation made is 
immaterial. The point raised by the demurrer is more to the form 
than to the substance. The averment, in substance, is thàt the 
grantors of complainant in 1869 made an appropriation, and under 
it diverted water from Quin river and its tributary, Twelve Mile 
creek, to the extent stated. The averments in the bill are suffi- 
ciently certain and definite to advise the défendants of what they 
are called upoh to answer. 

In Long on Irrigation, § 60, the author says: 

"Where an irrigator, by prior appropriation, bas acquired the right to the 
flow of a stream, or to a certain quantity of the water, it follows necessarily 
that bis appropriation is, in effect, an appropriation also of ail the tributaries 
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and other sources of snpply of the stream, so far as this may be neoessary to 
insure to him the quantlty of water covered by hls appropriation. Hence 
other appropriators or persons will not be permitted to so divert or contro) 
the water of tributary streams as to eut oŒ the sources of supply, and prevent 
the prior appropriator from recelvlng the full amount of water to which he is 
entitled." 

It is claimed by the défendants that this statement, with the au- 
thorities cited in support thereof, does not reach the précise ob- 
jection hère urged. Be that as it may, it certainly marches up 
very close to it, and clearly shows the trend of judicial minds in 
relation thereto. The particular manner in which this appropria- 
tion was made is a mère matter of évidence, and was not required 
to be stated with greater particularity. 

In Miller & Lux v. Rickey, supra, page 584, this court said : 

"The law Is well settled that a right to the waters of a stream may be 
acquired by appropriation and actual diversion and application to a bénéficiai 
use. The particular point of diversion, and the means and method used in 
divertlng It, need not be alleged. They are at most mère matters of évidence 
in establishing the right to the amount of water claimed to hâve been ap- 
propriated, diverted, and benéflcially used." 

The averments of the bill are sufficiently spécifie as to the lands 
upon which complainant and its grantors used the water. 
The demurrer is overruled. 



In re REYNOLDS. 

(District Ctourt, D. Montana. October 24, 1904.) 

No. 211. 

Banketjptot— Action by Trustée in State Court— Bffect of Judoment. 
Where, after an adjudication In bankruptcy, certain property of the 
bankrupt was taken from hls possession by a mortgagee under a chattel 
mortgage given more than four months prior to the filing of the pétition, 
it was compétent for the trustée subsequently appointed, under the pro- 
vision of Baukr. Act July 1, 1898, c. 541, | 23, 30 Stat 552 [U. S. Comp. 
St. 1901, p. 3431], to maintain an action against the mortgagee in a state 
court to recover the value of the property as on an Implied assumpsit, 
and, having Invoked the jurisdiction of such court, he Is bound by its 
judgment rendered on the merits, and cannot thereafter instltute summary 
proceedlngs in the bankruptcy court to recover the property on the 
ground that It was wrongfuUy taken from the custody of such court. 

Res Judicata — Judgment on Merits. 

Under Code Civ. Proc. Mont. § 1005, a Judgment of a state court dis- 
missing the pétition of a trustée in bankruptcy to recover the value of 
property of the bankrupt taken by défendant by virtue of a chattel mort- 
gage, where the pleadings put in issue the validlty of the mortgage and 
the question whether or not défendant wrongfully converted the property, 
Is a judgment on the merits, which renders such questions res Judicata 
between the parties. 

In Bankruptcy. On demurrer to answer to pétition of trustée. 

Green & Cockrill and P. H. Leslie, for trustée. 

A. C. Gormley and W. T. Pigott, for respondent W. J. Strain. 
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HUNT, District Jtadge. Thomas Reynolds filed Ws voluntary petf- 
tion in bankruptcy on March 15, 1902, and on March 17, 1902, was 
duly adjudged a bankrupt. On April 5, 1902, John Denham, the peti- 
tioner herein, was duly appointed trustée of the bankrupt's estate. The 
petitioner, as trustée, filed his pétition, alleging, among other things, 
that on September 6, 1901, Reynolds, the bankrupt, executed and de- 
livered to W. J. Stràin a chatte! mortgage on certain personal property, 
chen in his possession and situated in a hôtel at Great Falls, Mont., 
to secure payment of a certain promissory note of that date for $1,000, 
payable to said Strain ; that the aforesaid chattel mortgage was filed în 
the office of the county clerk and recorder on March 13, 1902 ; that on 
March 22, 1902, and after the adjudication of bankruptcy, Strain, not 
then being in possession of the said property, did take the property de- 
scribed in the mortgage, and on said date, claiming under said mort- 
gage, took the same away from the place where it was, and while the 
property was in the actual possession of the bankrupt It was further 
alleged that Denham, trustée, prior to the filing of the pétition herein, 
demanded of Strain the possession of the property mortgaged, which 
was refused. By answer, Strain appeared and avèrred that this court 
had no jurisdiction, and that under the facts pleaded the petitioner 
failed to state a cause of action. Strain then admitted filing the péti- 
tion in bankruptcy and adjudication, and admitted exécution and de- 
livery of the mortgage, the taking of the goods from the possession of 
the bankrupt, Reynolds, demand, and refusai of delivery. He then 
alleged that the taking was rightf ul and under the terms of the mort- 
gage, and pleaded that the petitioner, as trustée, had instituted suit in 
the state court against him, the said Strain ; that such proceedings were 
had in the said state court that judgment was rendered on the merits 
in favor of Strain and against the petitioner, Denham. Lâches were 
also charged against the petitioner. A gênerai demurrer was inter- 
posed to the answer. 

Judge Knowles held, in efïect, that under the pleadings, after the 
adjudication of bankruptcy, the possession of ail property then in the 
peaceful possession of the bankrupt vested in the court of bankruptcy, 
and that seizwre of the property thereaf ter was an unlawf ul interfér- 
ence with the possession of the court, which might compel restera tion 
by an order. Tt was also deterrriined that the state court was without 
jurisdiction to détermine the right of possession of the bankrupt's prop- 
erty in the suit instituted after the adjudication in bankruptcy. A full 
report of the, matter will be found in (D. C.) 127 Fed. 760. After 
Judge Knowles' décision sustaining the demurrer of the petitioner to 
the answer of the respondent, Strain, leave was given by him to said 
respondent to file an âmënded answer. This amended answer ad- 
mits the exécution and delivery of the chattel mortgage to Strain ; 
a dmits demand; dénies that the value of the goods was greater than 
$1,000 ; pieads a rightful, peaceable taking under the chattel mortgage, 
and the terms thereof, which authorized a sale of the mortgaged chat- 
tels in casepf default, and that Reynolds, the mortgagor, consented to 
the taking. Respondent also sets up that in April, 1902, upon demand 
by the trustée, he refused to surrender the possession of the property 
except upon the 'condition that the note and mortgage be satisfied; that 
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thereupon the trustée informed respondent that the mortgage was void, 
and woiild not be paid, and that it would be agreeable to him, the trus- 
tée, for respondent to keep the chattels so that the trustée might re- 
cover from respondent the value thereof as upon a sale by the trustée 
to the respondent. Respondent then pleads the institution of an action 
by the trustée against respondent in the state court, alleging that the 
pleadings in said action presented the issues which the trustée now, 
by his pétition, seeks again to raise. Respondent allèges that a judg- 
ment upon the merits was rendered in his favor by the state court, 
wherein the action was dismissed, and it was ordered that respondent 
recover his costs. It is alleged that respondent relied upon the repré- 
sentations made to him by the trustée electing to waive the supposed 
tort, wrongfui taking and unlawful détention, and sue upon an implied 
contract for the value of the goods, and that respondent, in reliance 
upon said représentation and said élection, sold the chattels to a third 
party after due notice, and that the amount realized from the sale was 
only enough to pay the note and mortgage and costs and expenses of 
sale. Respondent also pleads that the trustée, by his prosecution of the 
action in the state court, and by his acts as alleged in the complaint 
filed in the state court, waived the supposed tort, and is estopped from 
obtaining the relief by him now sought. Respondent sets up lâches 
by the trustée, as he did in his original pleading. The trustée demurs 
to the amended answer, and moves to strike the same from the files. 

The first question to détermine is whether the state court had juris- 
diction to hear and détermine the action instituted by the trustée. On 
March 15, 1902, when Reynolds filed his pétition in bankruptcy, and 
on March 17th, when he was adjudged a bankrupt, the actual possession 
of the property mortgaged was in the mortgagor, Reynolds. The 
trustée never had an actual possession thereof. Strain, as mortgagee, 
took possession under the terms of a chattel mortgage conceded to be 
valid in form under the laws of the state of Montana, and thereafter 
the trustée brought suit in the state court to recover the value of the 
property as upon an implied assumpsit by the mortgagee, Strain, to 
pay for it. The trustée, therefore, having voluntarily submitted him- 
self and his rights to the jurisdiction of the state court, if he had au- 
thority to do this, will be bound by the adjudication, whether or not 
the décision of the state court was favorable or unfavorable to him. 
Mays V. Fritton, 20 Wall. 414, 22 L. Ed. 389. The powers and limita- 
tions granted and imposed by section 2 of the bankrupt law of Julv 
1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420], describ- 
ing the jurisdiction of the courts, are simplified by observing the dis- 
tinction declared between the proceedings in bankruptcy and civil ac- 
tions at law or plenary suits in equity. Bardes v. Hawarden Bank, 178 
U. S. 524, 20 Sup. Ct. 1000, 44 L,. Ed. 1175. The bankruptcy act of 
1898 does not vest jurisdiction in the United States District Court, as 
a court of bankruptcy, to hear and détermine civil actions not summary 
proceedings in bankruptcy. The Circuit Courts hâve jurisdiction in 
such actions in certain instances where there is a diverse citizenship, 
where the value exceeds $2,000, or where défendant may consent as 
defined by the act; but, as was held in the Bardes Case, one of the 
reasons for inserting the second clause of section 23 of the bankrupt 
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act of 4898, 30 Stat, 652 [U. S.;Comp. St. 1901, p. 3431], may well 
hâve been to leave controversies "not strictly or properly part of the 
proceedings in bankruptcy, but independent suits brought by the trus- 
tées in bankruptcy to assert a title to money or property as assets of 
the bankrupt against a Etranger in thèse proceedings, * * * ^q 
be tried and determined for the most part in the local courts of the 
State, to the greater economy and convenience of litigants and wit- 
nesses." In the case befoiçe me there is no diverse citizenship. Strain 
was a stranger to the Whkruptcy proceedings. The summary proceed- 
ings in bankruptcy could not afford a full trial upon the issues of fact 
as between the trustée and Strain, and no effort was made to remove 
the action from the state to the fédéral court, even had there been a 
concurrent jurisdiction. There was no fédéral question involved in 
the mère fact that the plaintiff was a trustée in bankruptcy for Reyn- 
olds, the bankrupt. This principle is laid down in the récent case of 
Spencer, Trustée, v. Duplan Silk Co. (decided by the Suprême Court 
in December, 1903) 34 Sup. Ct. 174, 48 L. Ed. 287. There Spencer, as 
trustée in bankruptcy, brought trover in a state court in Fennsylvania, 
alleging that on January 13, 1900, certain chattels were the property of 
Bennett and Rothrock, a,nd that by virtue of an adjudication in bank- 
ruptcy on that day plaintiff succeeded to the title of the firm of Ben- 
nett & Rothrock to the chattels, and that thereafter, and on January 
15, 1900, the défendant wrongfully converted them to his own use. 
The cause was removed to the United States Circuit Court on account 
of the diversityof citizenship, and it was there tried, plaintiff obtaining 
judgment. The Circuit Court of Appeâls reversed the judgment, and 
thereafter the cause was taken to the Suprême Court by Writ of error. 
The Suprême Court disniissed the writ on the ground that the décision 
of the Circuit Court of Appeials was final, because its jurisdiction de- 
pended wholly upon the diverse citizenship of the parties. Chief Jus- 
tice Fuller, in delivering the opinion, said : 

"Plaintiffi's déclaration set (orth no matter ralsing any contre versy under 
the Constitution, laws, or ttcaties of the United States. It Is true that, if the 
lumber and materials belonged to Bennett & Rothrock on January 13, 1900, 
plaintiff In error succèedecl to the title of the flrm on the adjudication; but 
the question of Bennett & Rothrock's ownership on that day In itself involved 
no fédéral eoritroversy, and the mère fact that the plaintiff was trustée In 
bankruptcy did not glve .iurisdiction. Bardes v. First Nat. Bank, 178 U. S. 
524 [20 Sup. Ct. 1000, 44 L. Ed. 1175]. Indeed, if the case had not been re- 
moved, and had gone to judgment in the court of common pleas, and that 
judgment had been affirmed by the Suprême Court of Fennsylvania on the 
same grounds as those on whlch the Circuit Court of Appeals proceeded, a 
writ of error eould not hâve been brought , under section 709 of the Revised 
Statutes (Ij, S. Oomp. St 1901, p. 575), for the case would not hâve fallen 
vrithin elthér ot the classes enumerated In that section as the basis of our 
jurisdiction.^ The validlty of the bankruptcy act was conceded, and no right 
specially set up or clalmed under It was denled. Section 23 of the bankruptcy 
law does not enable us to maintaln jurisdiction. The flrst two clauses read 
(before the amendment of Pebruary 5, 1903, 32 Stat. 797, c. 487 [U. S. Comp. 
St. Supp. 1903, p. 413]) as follows : 

" 'Sec. 23al The XJnlted States Circuit Courts shall hâve jurisdiction of al! 
controversies at law and In equlty, as distinguished from proceedings in bank- 
ruptcy, between trustées as such and adverse claimants coneerning the prop- 
erty acqulred or claimed by the trustées, In the same manner and to the same 
eitent only as though bankruptcy proceedings had not been instituted, aud 
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Kueli controversies had been between the bankrupts and slich adverse claim- 
ants. 

" 'b. Suits by the trustée shall only be brought or prosecuted In the courts 
where the bankrupt whose estate is belng adminlstered by such trustée might 
bave brought or prosecuted tbem if proeeedings in bankruptcy had not been 
Instituted, unless by consent of the proposed défendant.' (30 Stat. 552, c. 541 
[U. S. Comp. St. 1901, p. 3431]). 

"Plaintiff brought hls action In the state court, and its removal on the 
ground of diverse citizenship placed it in the Circuit Court as if it had beeR 
commenced there on that ground of jurisdictlon, and not as if it had been 
commenced there by consent of défendant under section 23 of the banltruptcy 
act." 

This décision seems determinative of the point that the trustée prop- 
erly brought his action in the state court. See, also, Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405 ; Donaldson, Assignée, v. 
Farwell, 93 U. S. 631, 23 h. Ed. 993. 

Undoubtedly, when Reynolds was adjudged to be a bankrupt, such 
adjudication had the force and effect of an attachaient and injunction, 
and was a caveat to the world, and thereafter title to the bankrupt's 
property became vested in the trustée. But, on the other hand, rights 
which vested more than four months prior to the institution of bank- 
ruptcy proeeedings were not impaired. Hère, for example, Reynolds' 
ownership of the mortgaged chattels was subject to Strain's lien. As 
owner, Reynolds had the légal title, and Strain a spécial property. Mar- 
shall V. Knox, 16 Wall. 551, 21 U Ed. 481. 

It is argued that the. case in the state court was not tried on its 
merits, and that there never was a judgment of recovery ; but an exam- 
ination of the pleadings in the action tried in the state court shows 
that the question of the validity of Strain's mortgage as against the 
trustée was raised, and that there was also involved the question of 
whether or not he unlawfully detained or converted the chattels so 
taken. The judgment of the state court was a dismissal of plaintiff's 
action, and that the défendant do hâve and recover from plaintiff, as 
trustée of the bankrupt, his costs. This was a proper form, and was on 
the merits. Section 1005, Code Civ. Proc. Mont. There were in- 
volved, and necessarily passed upon, the same matters which plaintiff 
would hâve decided hère, as between himself and Strain ; hence I think 
the question is res judicata. Black on Judgments, vol. 2, 604. Under 
this view of the jurisdictional question, it becomes unnecessary to ex- 
press an opinion on the other points raised by the petitioner. 

The demurrer is overruled, the rule to show cause is discharged, 
and the proceeding is dismissed. 



DENE STEAM SHIPPING CO., Limited, v. TWEEDIE TRADING CO. 

(District Court, S. D. New York. November 3, 1904.) 

SHIPPING — CHAETEB HlEB— Impbopeb Fittings fob Caeeiage oï Asphalt. 
A ship chartered for a voyage to South American ports, which went 
to Trinidad, by the charterer's direction, and without objection, to load 
a return cargo of asphalt under a subcharter, was bound to furnish tbe 
spécial lining required for such cargo to prevent it from getting behind 
the permanent battens wlth which she was equipped ; and, where sucli 
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llning was not provldôd, she Is llable for the expense ot taklng offi the 
battens and removlng the asphalt behlnd them ; the cargo being a lawfu! 
one» and the charter conrtfalning no spécial provision exemptlng the vessel 
from the duty imposed generally of providing proper equipment and 
flttings for the service. 

In Admiralty. Suit to recover charter hire. 

Cbiivers & Kirlin and Charles R. Hickox, for libellant. 
Wheeler, Cortis & Htaight, for respondent. 

ADAMS, District Judge. This action was brought by the libellant, 
the Dene Steam Shipping Corppany, Limited, owner of the steamship 
Myrtledene, to recover a balance of charter hire, amounting to $2,- 
486.70 claimed to be due from the Tweedie Trading Company under 
charter dated December 10, 1902, and a continuation thereof dated 
March 31, 1903. There is no dispute as to the correctness of such 
amount and the fact that it has not been paid, but thé respondent claims 
that it has off sets amounting to $2,180.95. 

Thèse offsets arise out of varions expenses incui^red by the re- 
spondent in connection with the charter of December 10, 1902. Ali 
the claims now insisted upon by the respondent were, it is said, covered 
by a clause in the continuation of the charter as follows : 

"Whereas the owners hâve presented notice to the charterers that owlnj: 
to steamer not having proceeded to South America on préviens charter, they 
hold thepi liable for damages,' now in considération of the exécution of this 
charter bn the part of the charterers the owners agrée to walve sald claim, 
and they also for sald considération agrée that they allow the carriage of 
asphalt on prevlous charter aud on this charter (the charterers of course cou- 
tending that they had thlp r|ght anyway) and the owners agrée to walve 
their claim for damages iricurred by the steamer In fltting up for asphalt & 
in repairlng damages done to the steamer and for any loss of tlme incurred 
by the steamer in repairlng sald damage." 

The claimed offsets are: 

"Dlsbursements at Point La Brea in strengthening bulkhead, In- 

eluding cables and cash to Master $ 260.44 

Disburseinents at Phlla. In tearlng out battens and replaclng 
same, and removlng asphalt behind them and behlnd wooden 
bulkhead 942. 16 

Proportionate amount of hire while Phila. work was being done.. 983.26 



$2,180. 95" 



The first charter provided for a "round trip to South America, not 
south of River Plate, option of West Indies en route." The steamship 
was delivered to the respondent thereunder at Norfolk, Virginia, Feb- 
ruary 9, 1903, at 9 :30 a. m. and she was first ordered to carry a load 
of coal thence to Port of Spain, Trinidad, which she did. At this port 
the steamer was, ordered to Point La Brea, Trinidad, by the respondent 
to carry out a sub-charter, dated February 11, 1903, with the New 
Trinidad Lake Asphalt Company, Limited, which provided for the 
transportation of ' a part of a cargo of asphalt from Point La Brea to 
Philadelphia. 

Trinidad a'sjphâlt is of a viscqtis nature for which vessels were often 
lined throughout, for the double purpose of facilitating the unloading 
and preventing the cargo f rom , Sticking to the permanent structure of 
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the vessel. The printed form of the sub-charter contained a provision 
"(9) Steamer to line to carry asphalt at her qwn expense." This clause 
was stricken out before the exécution of the instrument. No lining 
was provided for the vessel, nor was there any dunnage on board which 
could be used for such purpose. The vessel had permanent bat- 
tens and when she vs^as discharged in Philadelphia, the stevedores de- 
clined to remove that portion of the cargo which had gone behind them 
without extra compensation to cover the additional expense, with the 
resuit that the battens had to be removed subsequently by the charterer 
at considérable outlay. 

The question presented for considération is upon whom it was in- 
cumbent to furnish lining to prevent the asphalt from sticking to the 
sides of this ship. Formerly it was necessary to line ail ships to pre- 
vent asphalt damage, Dene S. S. Co. v. Munson (D. C.) 103 Fed. 
983, 985. Prior to the steamer's departure from Norfolk, the président 
of the respondent wrote to the master, under date of February 12, 
1903, as follows : 

"In the asphalt charters In old times the shippers used to insert a clause 
in the charter compelling the steamer to line the steamer's holds with lum- 
ber at her expense, but recently they waive this clause as they flnd it net 
necessary to hâve the steamer lined, and in this case the clause requirins 
the steamer to line at her expense Is stricken out. So if they should require 
the steamer to line serve them notice that the cost of same & the steamer's 
time lost while so doing Is for thelr account. So far as we are concerned 
of course we hâve no objection to your using your dunnage for a lining if 
you désire, but as we understand it is not usually done now we see no neces- 
sity for it" 

The évidence in this case shows that the use of lime often suffices 
to prevent damage and had the vessel been thoroughly whitewashed, 
i. e. behind the battens as well as elsewhere, it is probable that no 
damage would hâve ensued from the loading. The master was not 
aware of the danger of an asphalt cargo. In any event, the thorough 
whitewashing that was necessary was not practicable hère on account 
of the permanent battens and about 50 tons of asphalt remained prin- 
cipally behind them and partly behind a wooden bulkhead built against 
the next row of beams irhmediately forward of one of the iron bulk- 
heads. The No. 2 cross bulkhead was broken by the asphalt, some 
stanchions were bent and a beam was twisted. The master of the 
steamer repaired the bulkhead and stanchions while the cargo was be- 
ing discharged but that part of the asphalt behind the battens re- 
mained at the time but was afterwards removed by the respondent and 
it now seeks to charge the cost against the owner, having deducted a 
sufficient amôunt to cover the expenses from the hire. The remaining 
asphalt was a source of danger to other cargo in hot climates and its 
removal was irnperative to put the vessel in condition to secure another 
charter. 

There was no provision in the contract for the carriage of any unu- 
sual cargo requiring spécial fittings for its transportation. With re- 
spect to the furnishing of necessary things for the steamer, the charter 
provided : 

"1. That the Owner shall provide and pay for ail provisions, wages and 
Consular shipping and discharging fées of the Captain, Officers, Engineers, 
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Firemen and Crew; shall pay for the Insurance of the yesspl, a!so for ail 
the cabln, deck, engine-room and otber necessary stores, and maintaln lier 
in a thoroughly efacient state In hull and machinery for and during the 
service. 

"2. That the Charterers shall provide and pay for ail the Coal, Port 
Charges, Pilotages, Agencles, Commissions, Ctonsular Charges (except those 
pertalnlng to the captain, offlcers or crew), and ail other Charges whatsoever, 
except those before stated. 

"Chalrterers are to provide necessary dunnage and shifting boards, but 
Owners to allow them the use of the dunnage and shifting boards aiready 
aboard the Steamer." 

It is now settled that asphalt is a lawful cargo, Dene S. S. Co. v. 
Munson, supra, and it was incumbent upon the ship to provide the 
necessary fittîngs se as to render her seaworthy when she was about 
to engage in a trade, which called upon her to carry it. The first 
charter did not specifically provide that she should go to Trinidad 
but she went there under the charterer's order without objection or 
protest. The possible carriage of asphalt, which is the principal arti- 
cle of export from that island, must hâve been in contemplation at the 
time she went, or, if not, then it is evidently within the spécial marginal 
agreement, which seems to indicate an intention that the vessel should 
assume the burdens incident to such a trip. It was apparently the 
owner's duty to make her fit and seaworthy in such respect, which, 
in view of thê permanent battens, required spécial liiiing to prevent 
the asphalt from getting behind them. The sending of the vessel to 
Trinidad was a matter of dispute between thèse contending parties 
but when the continuation of the existing charter, or new charter, was 
arranged, any claim which the owner may hâve had in conséquence of 
the Trinidad voyage was waived and the owner also agreed to waive 
a claim for damages and expenses, which it supposed it had but did 
not actually hâve because there were no damages and the charterer had 
paid the expenses. The agreement provided for the carriage of as- 
phalt on the first as well as the new charter and it is not easy to see 
how the owner. can justly escàpe the payment of the expense caused by 
the lack of proper fittings. It seems just as much within the final 
intention of the parties as the matters specifically covered by the spé- 
cial agreement. 

The libellant is apparently entitled to some hire above the re- 
spondent's disbursements incurred in removing the asphalt and in re- 
placing the battens and wobden bulkhead. The steamer should be 
considered off hire while the work was being donc, for which the re- 
spondent should also hâve crédit. To arrive at a correct resuit, the 
services of a commissioner are necessary. The question of costs will 
await the coming in of his report. 

Decree for the libellant, with an order of référence to ascertain the 
extent of its recovery after deducfing the respondent's necessary out- 
lays as above indicated. 
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In re WOODEND. 

(District Court, S. D. New York. November 25, 1904.) 

1. Bahketjpts— Composition— Ratification. 

A bankrupt, having been engaged in stock, bond, and produce broker- 
age, and having been once expelled from the Consolidated Exehange for 
fraud, and having conducted his business in such a manner that he 
failed, owlng $227,000, with hardly sufflcient assets to pay the expenses of 
administering his bankrupt estate, organlzed a corporation to continue 
the business, and offered In composition to issue to his creditors pre- 
ferred stock In such corporation to the full amount of their claims, and, 
In addition, an amount of common stock equal to 10 per cent, thereof. 
The corporation's articles provlded that the common stockholders should 
hâve exclusive voting power, and that the amount of capital with wbicli 
the Company should begln business was $1,000, the effect of which ar- 
rangement would be to vest in the bankrupt. to whom the entire stock 
was orlginally issued in retum for the good wlll of his previous busi- 
ness, entire control of the corporation. Held, that In the absence of 
proof that the stock had been issued for "cash or property," as required 
by statute, the holders thereof would become personally liable for cor- 
porate debts to the amount of the face value of their stock, and hence 
such composition would not be enforced as against a dissentlng créditer. 

Charles E. Le Barbier ai..d Marshall S. Hagar, for the motion. 
Ernest G. Stevens and Hugo S. Mack, opposed. 

HOLT, District Judge. This is a motion to confirm a proposed 
composition. The bankrupt has offered in composition to each crédit- 
er preferred stock in. the corporation W. E. Woodend & Co. equal to 
the full amount of his claim, and in addition an amount of common 
stock equal to 10 per cent, of his claim. The corporation has been 
organized since the bankruptcy. The bankrupt and two other persons 
are incorporators. The certificate states that the object of the corpora- 
tion is to carry on the business of stock, bond, and produce brokerage ; 
that the amount of its capital stock is $400,000, consisting of 4,000 
shares of the par value of $100 each, 3,500 shares being preferred 
stock and 1,500 common stock; that the holders of the preferred 
stock shall bave no vote, but that the holders of the common stock 
shall bave exclusive voting power ; and that the amount of the capital 
with which the company shall begin business is $1,000. The amount 
of the stock which has been deposited for the purpose of carrying out 
this composition is 2,270 shares of preferred stock and 227 shares of 
common stock. The statute under which the company was incorporat- 
ed prohibits the issue of stock except for cash or property. There is 
no proof that the stock has been issued for cash or property. It is 
asserted by the counsel for the objecting creditors that the entire stock 
was originally issued to the bankrupt, that $1,000 in cash has been 
contributed as capital, and that the considération for the issue of the 
remaining $399,000 of stock was the right to use the name and crédit 
of the hSnkrupt and the good will of the stock brokerage business 
formerly carried on by him. If this is so, in my opinion the transfer 
of such rights is not a tranSfer of property, within the meaning of the 
statute. Even if such rights might be held to be property, it seems 
doubtful whether they are worth $399,000, in view of the facts that 
133 P.— 38 
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the bankrupt was expelled from the Consolidated Exchange for ob- 
vious fraud, and conducted lïis business in such a manner that he failed, 
owing $327,000, and leaving- such trifli.ng assets that the trustée re- 
ports that ' probai3ly ilbthîng will be payable to creditors after the 
expenses of administration are defrayed. It is claimed that, there 
being no évidence of illegality in the issue of this stock, the court 
should présume that it Was legally issued. Such a presumption might 
be proper in some circunistances^ but the approval of a composition is 
discretionary, and, in my opinion, when such an unusuâl proposai of' 
composition is made as to give stock in full payment without any 
cash or security, the bankrupt should give some évidence showing that 
the stock which he offet"s has sortie value. If in fact this company 
starts with only $1,000 capital, its stock, the nominal value of which is 
$100 a share, has an actual value of 35 cents a share, and its stock- 
holders are personally liable to the àmount of the face value of their 
stock for any debts which may be hereafter contracted by this cor- 
poration. As by the proposed composition the bankrupt is to be left 
with the majority of the common stock, which alone has voting power, 
his management of it, if unsatisfactory, could not be changed. The 
actual composition proposed, therefore, as I understand it, consists 
of an offer to pay debts with worthless stock, the acceptance of which 
will impose a heavy Personal liability. For instance, a créditer for 
$1,000 is to be forced to accept in full settlement 11 shares, worth 
$3.75, the acceptance of which would involve him in a personal Ha- 
bility to the extent of $1,100. I think that no such composition 
should be confirmed, It is urged that a large majority of the credit- 
ors hâve assented to it. Any creditors who choose to make such a 
settlement are free to do; so, but, in my opinion, this court should not 
compel any dissenting creditor to accept such an offer. 
The motion to confirm the composition is denied. 



TURNER V. FISHER et al. 

(District Court, N. D. Callfôrnla. March 11, 1904.) 

No. 295. 

1. Bankettpïcy — VoiDABLB Pbefeeence — Reasonable Cause to Believe 
Debtor Insolvent. 

Evidence consldered, and held Insufflclent to show that a creditor to 
whotn the debtor trangferred property whlle Insolvent, and within four 
œonths prlor to his bankruptcy, .had reasonable cause to believe hlm in- 
solvent iat the tlme, ot that he Ihtended to give a préférence, so as to en- 
title thé tiiistee to redOVèt the property. 

Action by Trustée in Bankruptcy to Avoid a Préférence. 

R. H. Cross, for plaintiff. 

John R. Glascock, for défendants, 

DE HAVEN, District Judge. This action is brought by the 
trustée of the bankrupt, Curry,- for the purpose of setting aside an 
assignment mâde by the bankrupt tO the Puget Sound Lumber 
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Company, of a certain note and mortgag-e. The assignment was 
executed on January 16, 1903, and within four months thereafter 
Curry was adjudicated a bankrupt. The complaint allèges that upon 
the date of the assignment Curry was insolvent, and that the Puget 
Sound Lumber Company, and its agents acting therein, had reason- 
able cause to believe that in making the assignment he intended to give 
a préférence to the Puget Sound Lumber Company. The évidence, in 
my opinion, shows that Curry was insolvent at the time when he made 
the assignment referred to, but is not sufficient to show that the Puget 
Sound Lumber Company, or either of its agents, Fisher or Hunt, had 
reasonable cause at that time to believe that he was insolvent. The 
question of a creditor's knowledge of a debtor's financial condition, 
or whether he had reasonable cause to believe him insolvent, is one 
of fact, and the rule which governs the court in its détermination is 
thus stated in section 963 of Brandenburg on Bankruptcy (3d Ed.) : 

"The créditer Is not chargea with knowledge of hls debtor's flnaDcial con- 
dition from the mère nonpayment of his debt, or from circumstances which 
gave rise to mère suspicion in hls mlnd of possible insolvency; nor is it es- 
sential that the creditor should hâve actual knowledge of or bellef in his 
debtor's insolvency, but that he should hâve reasonable cause to believe his 
debtor to be insolvent. He bas reasonable cause so to believe if facts and 
circumstances wlth respect to the debtor's financial condition are brougbt 
home to him, such as would put an ordinarily prudent man upon Inquiry, for 
he is chargea with knowledge of the facts which such inquiry should reason- 
ably be expected to disclose, or if he has knowledge of facts and circumstan- 
ces which would cause a reasonably prudent man so to believe. While con- 
structive notice is sufflcient ground for such belief, yet the circumstances up- 
on which such notice Is predicated must be of a character to induce belief, as 
distinguished from mère suspicion." 

And in discussing the same question, Mr. Justice Bradley, in de- 
livering the opinion of the Suprême Court in the case of Grant v. 
National Bank, 97 U. S. 80, 24 L. Ed. 971, said : 

"It is not enough that a creditor has some cause to suspect the insolvency 
of his debtor, but he must hâve such a knowledge of facts as to induce a rea- 
sonable belief of his debtor's insolvency, in order to invalidate a security 
taken for hls debt To make mère suspicion a ground of nuUity in such a 
case would render the business transactions of the community altogether too 
insecure. It was never the Intention of the framers of the act to establish 
any such rule. A man may hâve many grounds of suspicion that his debtor 
is In failing circumstances, and yet hâve not cause for a well-grounded be- 
lief of the fact. He may be unwilling to trust him further ; he may feel anx- 
ious about his claim, and hâve a strong désire to secure it ; and yet such be- 
lief as the act requires may be wanting. Obtaining additlonal security or re- 
ceiving paymeot of a debt under such circumstances is not prohibited by the 
law." 

See, alst., Stucky v. Masonic Savings Bank, 108 U. S. 74, 2 Sup. 
Ct. 219, 27 L. Ed. 640 ; In re Eggert (D. C.) 98 Fed. 843 ; Id., 102 
Fed. 735, 43 C. C. A. 1. 

The évidence of the witnesses Fisher and Hunt, agents of thc 
defendant corporation, is, in my opinion, entitled to crédit. They 
testified, in substance, that they did not know of the insolvency of 
Curry, and, while the account due from him to the Puget Sound 
Lumber Company was about three months overdue, they were not 
pressing him for payment, and did not believe he was insolvent : 
and I am not satisfied from the évidence that any fact was brougln 
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to their notice sufficîént to excite in their minds as reasonable men a be- 
lief of the bankrupt's insolvency. My conclusion from ail of the évi- 
dence is that the Ptiget Sound Lumber Company did not at the 
date of the assignment hâve reasonable cause to believe that in 
making it the bankrtipt intended to give a préférence to it, and the 
agents of the corporation did not at that time know that the bankrupt 
was in fact insolvent. 

In aCcordance with thèse views, the défendants aire entitled to 
judgment, and it is so ordered. 



UNITED STATES v. NATIONAL FIBRE BOARD CO. 

(District Clourt, D. Maine. November 26, 1904.) 

No, ,82. ' 

1. CtJSTOMsDuTiES— Action TO Recover— Jubisdiction op Disteict Court. 
A district court of the United States has Jurisdictlon Of an action of 
délit 'to recover duties diie from an importer to the TJnltèd States, which 
throu^li accident, miatab'e, or îratid haVe not been jpald, the government 
ndt beiig llmited to If s remedy by feuiimiary proceedings against the goods 
under Seétlohs 13 dnd 14 oC the custbms administrative act of June 10, 
1890, Sfe Stat. 136, 137 [TT. S. Ooûip. St. 1901, pp. 1932, 1933], or other pro- 
visiohs of the tarife laws for the côliection of duties, which are not only 
a charge against the goods, but also a Personal debt of the Importer. 

On Motion by Défendant to Dismiss. 

Isaac W. Dyer, U. S. Dist. Atty. 
Jérôme F. Manning, for défendant. 

HALÏl, District Judge. This is a civil action of debt, brought 
by the United States âgainst the défendant, for the recovery of 
duties upon merchandise imported into the United States. The 
merchandise so imported, upon which duties are sought to be re- 
covered, are certain baies of tow of flax entered as waste paper 
stock. The case now comes before the court upon the defendant's 
motion to dismiss the action on the ground that the court has no 
jurisdiction. 

The only question presented tô the court upon the record is: 
Has a district court of the United States jurisdiction to entertaiu 
an action of debt to recover duties due from an importer to the 
United States? The learned counsel for the défendant urges that 
the government is limited to the summary proceedings before the 
collector and before the gênerai appraisers, as provided in sections 
13 and 14 of the act of JUne 10, 1890 (26 Stat. 136, 137 [U. S. Comp. 
St. 1901, pp. 1932, 1933]), and in other provisions of the existing 
tarifï law; and that the government has no other remédies against 
an importer for the collection of its duties. This question has 
been fully considered and passed upon by the courts. In United 
States V. George, 6 Blatch. 406, at page 416, Fed. Cas. No. 15,198, 
Judge Benedict says: 

"It Is said that there can be no légal liability for duties, because no duties 
can be coUected, levied, and paid as duties unless the merchandise Is In the 
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possession and control of the government ; that, as soon as property is fraud- 
ulently withdrawn, the power to eollect duty ceases, and fines, penalties, and 
forfeitures are iinposed. But the law is otherwise. Duties are not simply 
a charge on merehandise to be collected only by the custody of the property. 
Tbey are also a Personal charge against the importer — a debt created by law 
— which may be collected by a civil action, wholly irrespective of the posses- 
sion of the goods." 

In United States v. Boyd (C. C.) 24 Fed. 690, Judge Wallace, of 
the New York circuit, cites with approval the above case of Judge 
Benedict. Judge Wallace says : 

"It Is a very ancient doctrine that debt lies for customs due upon merehan- 
dise, even if the goods are forfeited for nonpayment of duties." 

The whole line of authorities are cited in an opinion of Judge 
Story in United States v. Lyman, 1 Mason, 482, Fed. Cas. No. 15,- 
647. A leading case upon this subject is found in this circuit in 
United States v. Cobb (C. C.) 11 Fed. 76, where, at page 78, Judge 
Nelson says : 

"The flrst objection was that the passage of the goods as free at the date 
of the entry was a décision of the collector, équivalent to a final liquidation 
of the duties in the case of dutiable goods ; that the goods were free of duty ; 
and that this décision was binding on the government ; but this is manlfestly 
not so. * * • The summary proceedings which the customs officers are 
required by law to take against the goods are in the nature of proceedings in 
rem, but are not the sole remédies of the government for the collection of its 
duties. It is well settled that the rlght of the government to the duties is 
not limited to the lien on the goods or to the bond given for their payment. 
The act makes the duties a personal debt or charge upon the importer, which 
accrues to the government immediately upon the arrivai of the goods at the 
proper port of entry. They are due although the goods bave been smuggled, 
or for any reason hâve never corne to the hands of the customs officers, or the 
statutory proceedings bave never been instituted, or through accident, mistake, 
or fraud no duties, or short duties, hâve been paid; and the importer is not 
discharged from his debt by a delivery to him of the goods witbout payment." 

The court also refers, in the case last cited, to Meredith v. United 
States, 13 Pet. 486, 10 L. Ed. 258 ; United States v. Lyman, 1 Ma- 
son, 483, Fed. Cas. No. 15,647 ; United States v. Phelps, 17 Blatch. 
312, Fed. Cas. No. 16,039. 

United States v. Meredith, supra, the leading case ùpon the sub- 
ject, has been referred to by the learned attorney for the govern- 
ment in the case at bar. In that case Mr. Justice Story says : 

"An action of debt lies in favor of the government against the importer for 
the duties whenever, by accident, mistake, or fraud, no duties, or short duties, 
hâve been paid." 

Upon an examination of sections 13 and 14 of the act of June 10, 
1890, and of ail the other provisions relating to summary proceed- 
ings which the customs officers are required by law to take against 
imported goods, the court can hâve no question but that thèse are 
summary proceedings in rem against imported goods, but that the 
government is not limited by statute to thèse proceedings, and is 
not prevented by them from bringing a civil action for the collec- 
tion of duties, whenever, by accident, mistake or fraud, no duties 
hâve been paid. In the décisions which we hâve cited, duties are 
distinctly held to be a personal debt or charge upon the importer. 
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The rulings to which we hâve referred are not in any way af- 
fected by the présent législation of Congress relating to the subject- 
matter. Duties are stîfl a personal debt, for which an action may 
be brought by the government against the importer immediately 
upon the arrivai of the goods at the proper port of entry. Sucïi 
action, being personal in its nature, may be brought in the district 
where the défendant résides ; and in this district an action of debt 
is the appropriate remedy. The District Courts of the United 
States hâve jurisdiction of such actions, under section 563, par. 4= 
[U. S. Comp. St. 1901, p. 456], of the Revised Statutes of the United 
States, such actions being authorized by the controlling décisions 
of the United States courts. 

The motion to dismiss is overruled, with costs. 



THE MARY F. CHISHOLM. 

(District Cîourt, D. Maine. December 10, 1904.Ï 

No. 135. 

1. MabItimis Liens— SuFPi.lES—JrD<ïMENT or Master as to Necessitt. 

Food suppUeâ ordered by the master of a flshing schooner, who was aiso 
mânagliig owner, for the use of the crew on a fishlng voyage, under the 
usuai !ay contracts. In the absence of any showlng of bad falth on hls 
part, *ill be presumed to be supplies "necessary for the employment" of 
the vessel, withln the mèanlng of the Maine statute givtng a lien for such 
supplies, and the court wlll not undertake to détermine that certain of 
the articles were "luxurles" for which the vessel Is not liable. 

In Admiralty. Suit to enforce statutory lien for supplies. 

Benjamin Thompson, for libelant. 
William H. Gulliver, for respondents. 

HALE, District Judge. This is a libel in rem, brought on the 3d 
day of May, 1904, by Charles F. Guptill against the fishing schooner 
Mary F. Chisholm, to recover for certain chandlery stores and other 
supplies furnished and delivered by the libelant during the fishing sea- 
sons of 1902 and 1903, while she was engaged in the prosecution of the 
mackerel fishery. The lien which is sought to be enforced in the prés- 
ent suit is based upon section 7 of chapter 93 of the Revised Statutes 
of Maine, relating to liens upon domestic vessels, which is as follovvs : 

"Ail domestic vessels shall be sùbject to a lien to any part owner or other 
person, to secure the payment of debts contracted, and advances œade for 
îabor and materlals necessary for thelr repalr, provisions, stores, and other 
supplies necessary for their employment, and for the use of a wharf, dry -dock 
or marine railway, provided that such lien shall in no event continue for a 
longer period than two years from the tlme when the debt was contracted 
or advances made." 

This fishing schooner bas lately been before the court in another case 
relating to supplies delivered to it. See 129 Fed. 814. The libel al- 
lèges that thé schooner is a domestic vessel of the burden of 70 tons, 

H 1. Maritime liens created by state laws, see note to The Electron, 21 C. 
O. A. 21. 
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hailing from the port of Portland, and owned by resîdents of Port- 
land, and that, during the fishing seasons of 1902 and 1903, James A. 
Ellsworth, the claimant, was niaster and managing owner ; that in the 
months of April, May, June, July, August, and September, 1902, and 
in the months of June and July in the year 1903, the schooner was in 
the port of Portland, and was in need of certain material, stores, and 
supplies in order to repair and equip her and to render her seaworthy, 
and to enable her to enter upon and continue in the prosecution of cer- 
tain fishing voyages; that the libelant, at the spécial request of the 
master and agent, furnished upon the crédit of said vessel certain ma- 
terials for her repair, and provisions, stores, and other supplies neces- 
sary for her employment, and that, under and by virtue of the laws of 
the State of Maine, the libelant is entitled to a lien upon said vessel. 
The answer admits that at the times mentioned in the libel the schooner 
required certain stores and supplies which were necessary in order to 
equip her and enable her to enter upon and continue in her business, 
and that the libelant furnished such stores upon the crédit of the schoon- 
er. It, however, allèges that the schooner, during the times mentioned 
in the libel, was sailed on the customary lay for the mackerel fishery, 
and that under s;ich lay it was the duty of the vessel to supply the crew 
with necessary provisions, and no more, and that milk, green vegetables, 
canned goods, butter, préserves, pickles, and similar supplies are not 
"necessary," but are luxuries, and are to be paid for by the crew of the 
vessel; that such supplies were not ordered and supplied upon the 
crédit of the vessel, and were not in any way necessary for her employ- 
ment in said business, but were wholly for the individual members 
of the schooner's crew. 

It is agreed between the parties that ail the items in the libelant's 
account were furnished by him on the order of Capt. Ellsworth, and 
delivered to the schooner, and that the priées charged for ail thèse goods 
are the usual and customary market priées, except in the matter of one 
item of 307 yards of Woodbury duck, of the value of $85.96, and two 
items of 195 yards of York duck, of the value of $29.25, and 30 yards 
of cotton duck, of the value of $9. The whole controversy is then em- 
braced in two questions: First. Are the priées charged for the duck 
reasonable? Second. Under the statutes of Maine, does a lien exist 
for stores and provisions of the character set out in the schedules filed 
in the libel, thèse being referred to in the claimant's answer as "luxu- 
ries," and comprising "milk, green vegetables, canned goods, butter, 
préserves, pickles, and like supplies"? 

The first question is purely one of fact. The libelant testifies that 
the charges for the duck were at the regular market price, that the 
bills for them were made up and presented to Capt. Ellsworth, and 
that he never made any objection. We do not remember that the évi- 
dence shows any déniai by the défendant. Other men of large ex- 
périence in the chandlery business were called as witnesses by the claim- 
ant, but did not testify upon this point. Upon the évidence in the 
case, the court finds that the prices charged for the duck are reasonable. 

The second question involves the construction of section 7 of chapter 
93 of the Revised Statutes of Maine, relating to liens on domestic ves- 
sels, and the nature of the goods which may be furnished under this 
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statute. The entire amount of libelant's daim îs the sum of $1,246.42. 
The daimant does not deny that the priées of ail the outfits were cor- 
rect and reasonable, but he does deny that, under the statute, certain 
articles in the hbelant's schedules were necessary ; he insists that those 
articles come under the désignation of "luxuries." May a recovery be 
had for them in this suit? The claimant's objection is, first, that the 
schooner could bave proceeded in the mackerel fishery without this 
class of outfits or supplies ; second, that there is a custom in the port 
of Portland for the crews of vessels in the mackerel fishery to pay for 
this class of goods ; that, as to this particular schooner, it was expressly 
agreed between the master and crew that the crew should pay for thèse 
supplies, and that the libelant knew of both the custom and the agree- 
ment. In our décision, 139 Fed. 814, this court held "that the remedy 
within the contemplation of this statute mUst be limited to such articles 
as are for the benefit of the ship in aid of the voyage, and necessary in 
order to make the ship accomplish her undertaking." In that case 
we held that ail the supplies furnished related to the personal needs and 
convenience of the men, and were not supplies necessary for the em- 
ployment of the vessel. The issue in the case at bar is an entirely dif- 
férent one, We must first address ourselves to the question of fact, 
whether or not the évidence in the case proves a custom in the port of 
Portland for the crews 6f vessels in the mackerel fishery to pay for 
goods of the class sued for in this libel. The évidence relating to this 
custom is very vague and unsatisfactory. We do not think it affirm- 
atively proves such custom, nor do we think that in the case of this 
particular schooner an agreement has been afiîrmatively shown between 
the master and crew that the crew should pay for the supplies. It re- 
mains for us to décide whether the milk, green vegetables, canned 
goods, butter, préserves, pickles, and like supplies for which this suit 
is brought are necessary to the employment of the vessel, or whether 
they are mère "luxuries." The évidence tends to show that the master 
ordered thèse supplies in good faith; that he decided that they were 
necessary for the employment of the ship ; that he found them 
requisite and necessary; and that he, with his crew, consumed them. 
It seems, too, that the supplies were ail sold and delivered by the libel- 
ant in good faith, and upon the crédit of the vessel. There is also 
évidence on the part of reliable witnesses that thèse were articles such 
as a master of a vessel engaged in the merchant service would bave 
ordered and found requisite. The term "luxuries" is an entirely rela- 
tive term. No such question is raised in the case at bar as was in- 
volved when this vessel was last before the court. In that case we 
held that the supplies were for the personal use of the fishermen, and 
not for the ship. In this case it is difficult to say that one class of food 
is any more for the personal benefit of members of the crew than an- 
other class of food. The old rule, applied by the English courts, is to 
the effect that, in the employment of the ship, the master is the agent of 
the owner ; that his situation and duties furnish a presumption that he 
has authority from the ownër to take ail measures that may be necessary 
for rendering the employment of the vessel efficient and bénéficiai to 
his employer ; that in the performance of this duty, in good faith, his 
judgment must prevail as to what food may be furnished to the menj 
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and îhat such judgment should be conclusive with the courts, unless he 
is shown to hâve acted in bad faith or in violation of his duty. The 
Alexander, Robinson's Admiralty Reports, 356 et seq. ; Webster v. 
Seekamp, 4 Barn. & Aid. 353. We think that this rule has not been 
changed by the late décisions in the admiralty courts, and that it should 
not be chang-ed. The rule is of especial force when, as in the case at 
bar, the master is one of the owners, and is in fact the managing owner, 
of the vessel. There is no évidence in the case at bar tending to show 
that the master acted in bad faith or in violation of his duty. He held 
■the supplies in question to be necessary; we find nothing in the case 
from which we can corne to a différent conclusion. We think the rule 
should be, and is, that a compétent master is presumed, in the absence 
of testimony to the contrary, to hâve provided what is fit and proper 
for the service in which the vessel is engaged, and to hâve acted for his 
owners in doing so. In this view of the case, we hold that the goods 
in question were supplies necessary for the employment of the vessel, 
within the meaning of the statute. 

A decree may be entered for the balance, due the libelant for sup- 
plies fumished to the schooner, of $896.42, to which interest may be 
added to the 8th of November, 1904, this interest amounting to $158.41. 
The total decree for the libelant may therefore be for the sum of 
$1,064.83, with costs. 



A. L. WOLFF & CO. v. CHOCTAW, O. & G. R. CO. et al 

(Circuit Court, E. D. Arkansas, W. D. November 18, 1904) 

No. 5,275. 

1, JUEISDICTION OF FeDEBAL COTJBTS. 

Under Act March 3, 1887, c. 373, 24 Stat 552 [U. S. Comp. St 1901, p. 
508], a party cannot be sued in a fédéral court in any district other than 
that of wliich lie is an Inhabitant, except when the jurisdiction is invoked 
only upon the ground of a diversity of citlzenship the action may be main- 
talned In the district of the résidence of either the plaintiff or the de- 
fendant; but, as this provision of the law is merely a privilège for the 
beneflt of the défendant, he may walve it 

2. Same— Against Fedebal Coepobations. 

An action against a corporation created by an act of Congress is one 
arlsing under the laws of the United States, and under the act of March 
3, 1887, c. 373, 24 Stat. 552 [U. S. Comp. St 1901, p. 508], can only be 
maintained In a fédéral court of the district of which it is an inhabitant 
(i. e., has its principal offices and transacts its corporate business), regard- 
less of the résidence of the plalntifC. 

8. RESIDENCE OF COBPOBATION. 

A corporation Is an inhabitant of the state and district In vyhlch Its 
principal offices are, and Its corporate business is transacted. The fact that 
it is doing business In a state or district other than that in which it hàs its 
résidence, although it has, in compliance with the laws of such other state, 
consented to be sued In its courts, and for that purpose appolnted an agent 
upon whom légal process may be served, does not make it an Inhabitant 
of such state or district, within the meaning of the act of March 3, 1887, 
c. 373, 24 Stat. 552 [U. S. Comp. St 1901, p. 508]. 
<Syllabus by the Court.) 
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J. H. Harrod, for plaintiff. 
E. B. Peirce, for défendants. 

TRIEBER, District Judge. The plaintiffs, citizens of the state of 
Missouri, instituted tbis action to recover damages f rom the défendants, 
the Choctaw, Oklahoma & Gulf Railroad Company, a corporation creat- 
ed by an act of Congress, baving its principal office in the Indian Terri- 
tory, and the Chicago, Rock Island & Pacific Railroad Company, a cor- 
poration created by and existing under the laws of the state of Illinois ; 
botb of the corporations doing business in this state and district. 

While the résidence of the parties, if there is a diversity of citizen- 
ship, or the cause of action is of a nature which the Constitution au- 
thorizes Congress to place within the jurisdiction of the national courts, 
is not striçtly jurisdictional, but merely a privilège for the benefit of the 
défendant, which he may waive (Ex parte Schollenberger, 96 U. S. 369, 
24 L. Ed. 853 ; St. Louis, etc., R. Co. v. McBride, 141 U. S. 127, 11 
Sup. Ct. 983, 35 L. Ed. 659 ; Central Trust Co. v. McGeorge, 151 U. S. 
129, 14 Sup. Ct. 286, 38 L. Ed. 98 ; Construction Co. v. Gibnev, 160 U. 
S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401; Memphis Savings Bank v. 
Houchens, 115 Fed. 96, 52 C. C. A. 176), the défendants in this case de- 
cHned to waive it, and object to the assumption of jurisdiction by this 
court. 

The jurisdiction of this court as against the Rock Island Company 
is invoked upon the sole ground of a diversity of citizenship, but, as 
neither the plaintiffs nor that corporation are citizens of this state and 
inhabitants of this district, the objection to the jurisdiction must be sus- 
tained, as the act of March 3, 1887, c. 373, 24 Stat. 552 [U. S. Comp. 
St. 1901, p. 508] , expressly provides that actions "which are founded 
only on the fact that they are between citizens of différent states shall 
be brought only in the district of the résidence of either the plaintiff 
or défendant." It is equally well settled by the décisions of the Suprême 
Court that a corporation cannot be çonsidered a citizen and inhabitant 
or a résident of a state in which it has not been incorporated, although 
it does business in that district, and has, in compliance with the laws 
of that state, consented to be sued in its courts, and appointed an agent 
upon whom légal process against it may be served. Consequently a 
corporation incorporated in one of the states of the Union cannot be 
compelled to answer to a civil suit at law or in equity in a Circuit Court 
of the United States held in another state or district, even if the corpo- 
ration has a usual place of business in that district, unless the plaintiff 
is a citizen and résident of this district. McCormick Company v. 
Walthers, 134 U. S. 41, 10 Sup. Ct. 485, 33 L. Ed. 833; Shaw v. 
Quincy Mining Co., 145 U. S. 444, 13 Sup. Ct. 935, 36 L. Ed. 768 ; 
Southern Pacific Co. v. Denton, 146 U. S. 303, 13 Sup. Ct. 44, 36 L. Ed. 
377; In re Keàsbey & Mattîson Company, 160 U. S. 231, 16 Sup. Ct. 
273, 40 L. Ed. 403, 

As to the other défendant, the Choctaw, Oklahoma & Gulf Railroad 
Company, the objection to the jurisdiction of this court is upon other 
grounds. That défendant being a corporation created by an act of 
Congress, the jurisdiction of this court is invoked upon the ground that 
it is an action arising under the laws of the United States. Pacific 
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Removal Cases, 115 U. S. 1, 5 Sup. Ct. 1113, 29 L. Ed. 319; Butler 
V. National Home, 144 U. S. 64, 12 Sup. Ct. 581, 36 L. Ed. 346 ; Texas 
& Pacific Railway Co. v. Cox, 145 U. S. 601, 12 Sup. Ct. 905, 36 L. Ed. 
829 ; U. S. Freehold L. & E. Co. v. Gallegos, 89 Fed. 769, 32 C. C. A. 
470 ; Suprême Lodge K. of P. v. England, 94 Fed. 369, 36 C. C. A. 
298. 

Can a corporation of that kind bc sued in a national court of a district 
other than that of which it is an inhabitant? The authorities herein- 
before cited are conclusive that a corporation is an inhabitant only of 
the State and district in which its principal place of business is. In 
Galveston, etc., Railway Co. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 
401, 38 L. Ed. 248, it was held that a suit against a domestic corpora- 
tion can only be maintained in a national court of the district in which 
its principal offices are, where its books are kept, and its corporate busi- 
ness transacted, although it may transact its most important business 
in another district or state. The act of March 3, 1887, provides that 
"no civil suit shall be brought before either of said courts [the courts 
of the United States] against any person by any original process or 
proceeding in any other district than that whereof he is an inhabitant." 
Had there been nothing else added to this section, there could be no 
doubt whatever that no person could be sued in a national court in 
any district other than that of which he is an inhabitant, within the 
meaning of the law as hereinbefore defined. The fact that the act 
of March 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508], 
of which the présent act is amendatory, had this additional clause, 
"or in which he [the défendant] shall be found at the time of serving 
of such process or commencing such proceeding, except as hereinafter 
provided," is omitted in the act of 1887, is proof conclusive that the 
intention of Congress was to limit the jurisdiction of the national courts, 
and not to permit a party to be sued in a national court in any district 
other than that whereof he is an inhabitant, except in the one instance 
mentioned in the proviso to that section of the act of March 3, 1887. 
That proviso is : 

"But where tiie jurisdiction is founded only on the fact that the action is 
between citlzens of différent states suit shall be brought only In the district 
of the résidence of either plaintiff or défendant." 

It is therefore apparent that, under the judiciary act now in force, 
a suit arising under the laws of the United States — and this action, 
so far as it concerns the Choctaw, Oklahoma & Gulf Railroad Company, 
is of that nature — cannot be maintained in a national court in any other 
district than that wherein the défendant résides, unless the défendant 
sees proper to waive this privilège accorded him by the statute. 

In re Keasbey & Mattison Company, supra, the suit arose under the 
trade-mark laws of the United States, and was instituted în the Circuit 
Court for the Southern District of New York by a corporation of Penn- 
sylvania against a corporation existing under the laws of the state of 
Massachusetts, but doing business and having an agent authorized to 
be served with process in the Southern District of New York ; and the 
coun held, after reviewing ail previous décisions of that court, and the 
languàge of the judiciary act of March 3, 1887, that the défendant could 
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not be compelled to answer in that district, of which it was not an in- 
habitant. 

In United States v. S. P. Shotter Company, 110 Fed. 1, the govern- 
ment instituted a civil suit in the Circuit Court of the United States 
in the state of Alabama against the défendant, a corporation created 
under the laws of the state of West Virginia, but carr3'ing on business 
within the District of Alabama. On the authoritv of Shaw v. Mining 
Company, supra, it was held that the court was without jurisdictioii. 
the défendant corporation was an inhabitant of the state of West 
Virginia, the state of its incorporation, and could not be sued by the 
govemment in a court of the United States for the District of Ala- 
bama, although found there, and having an agent authorized to be 
served with process against it. Other cases to the same effect are 
Donnelly v. U. S. Cordage Co. (C. C.) 66 Fed. 613 ; Manufacturing Co. 
V. Watson (C. C.) 74 Fed. 418; United States v. O'Brien (C. C.) 120 
Fed. 446. 

The fact that Congress; by the act of 1887, made spécial provision 
for actions ih which the jurisdiction dépends only on a diversity of citi- 
^enship, permitting them to be maintained in the district of the rési- 
dence of the plaintifif or défendant, but made no such provision for 
actions in which the jurisdiction dépends upon other grounds, clearly 
indicates that it did not intend to permit a party to be sued in a national 
court in any' district other than that where he résides, except where the 
jurisdiction î^ invoked upon the sole ground of a diversity of citizen- 
ship. No dôubt this works a great hardship in cases of this kind — 
actions against fédéral corporations. They are permitted to remove a 
cause fronî a state to a national court against the wishes of the plain- 
tiff, but cannot be impleaded in a national court, if such is the wish of 
the plaintiff; except in the district in which its principal offices are. But 
courts are powerless to remedy this injustice. Congress alone possesses 
that power, and until it seesproper to change the law the courts are 
bound by the statutes. 

The demurrer of each of the défendants must be sustained, and the 
cause dismissed for want of jurisdiction. 



THE PIERRE CORNEILLE. 

THE LARNACA. 

(District Ctourt, N. D. Callfornia. December 7, 1904.) 

Nos. 11,310, ii,sia 

1, iCoiXISION — SAlLrNG VESSBLS — RiGHT OF VESSEL CLOSE-HaULED TO KEEP 

Heb Couesb. 

A vessel salllng close-hauled Is Justlfled In malntainlng her course as 
against an approachlng vessel sailing free. In the absence of some clear 
Indication that the latter will fail In her duty to keep ont of the way. 

2. Same— Failube to Maintain Lights. 

A collision oceurred In the night Just outside the entrance to the Bay 
of San Francisco between the shlp Larnaca outward bound, and sailing 

H 1. See Collision, vol. 10, Cent. Dlg. §1 25, 37. 
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close-hauled, and the bark Pierre Corneille, coming In, and saillng free. 
The Corneille had a compétent lookout, wbo, as well as the master and 
pilot, testified that they saw the Larnaca as a dark object when half a 
mile distant, and examlned her through a glass, but could see no side 
lights, and could not make out her course, but supposed her to be Inward 
bound. ïhe starboard side light should hâve been seen If It had been 
btrning. The Corneille changed her course to starboard, which brouglit 
her directly across the course of the Larnaca, and caused the collision ; 
an act whlch would hâve been most improbable if they could hâve seen 
the Iiarnaca's lights. Beld that, notwithstanding contrary testimony fron; 
officera and erew of the Larnaca, it must be found that the light was not 
burning, or was too dim to be seen at any distance, and that she was 
chargeable with fault for the collision. 

In Admiralty. Cross-suits for collision. 

Page, McCutchen & Knight, for libelant Giles. 
Andros & Hengstler, for libelants Le Blond et al. 

DE HAVEN, District Judge. Thèse are cross-libels to recovei 
damages resulting from a collision between the ship Larnaca and the 
bark Pierre Corneille. In Giles v. The Pierre Corneille the libel 
charges that the collision was caused solely by the fault of those in 
charge of the latter vessel, in this : that at and before the collision the 
Pierre Corneille was running free, and the Larnaca was sailing close- 
hauled, and that the former did not keep out of the way of the latter, 
as required by law. To this the owners of the Pierre Corneille an- 
swered, and in their libel against the Larnaca allège, that the collision 
was brought about solely by the négligence of those in charge of the 
Larnaca, in this : First, that the Larnaca did not exhibit the lights re- 
quired by the sailing régulations of the act of March 3, 1885 (chapter 
354, 23 Stat. 438-439), then in force; second, that when the master of 
the Larnaca saw that a collision was imminent he neglected to take 
précautions to avoid such collision, made necessary by the spécial cir- 
cumstances of the case, and as required by article 24 of the same act of 
Congress. The vessels collided between 1 and 2 o'clock on the morn- 
ing of November 11, 1896, just outside the bay of San Francisco. The 
night was dark, but clear. There was a light breeze, and the sea 
was calm. The Pierre Corneille was running free coming into the 
harbor, and the Larnaca was close-hauled on the starboard tack, sail- 
ing away from the port. The latter was originally bound for San 
Francisco, but a short time before the collision her master received 
orders through a pilot, directing him to wear his ship and proceed to 
Portland. The Pierre Corneille's pilot, in going out to her, passed the 
Larnaca, and noticed that the latter vessel was hove to, and that a 
pilot was boarding her, and supposed she was inward bound. 

1. The évidence shows that the Larnaca held on to her course, al- 
though she observed the lights of the Pierre Corneille, and was thus 
informed that she was approaching on a course involving danger of 
collision. But the failure of the Larnaca to change her course cannot 
be imputed to hér as a fault. The situation was not such as to clearly 
indicate to her master that the Pierre Corneille would fail in her duty 
of keeping out of the way, and in the absence of some clear indication 
Of such failure of duty the Larnaca was justifîed in maintairiing her 
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course. The Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 40 C Ed. 

771. ■■ :;■ 

2. Tiiere is a, marked conflict in the évidence upon the question 
whether the I^arnaca before and at the time of the collision exhibited 
the lights required by law. The burden of proving that such lights 
were not exhibited is upon thé Pierre Corneille. It satisfactorily ap- 
pears that therês Was a compétent lookout properly stationed on the 
Pierre Corneille, and he testified that the Larnaca was first discovered 
as a dark object on the water from one point to one point and a half on 
the port bow, and apparentiy half a mile distant, and that he saw no 
lights on her. The master -aind pilot of the Pierre Corneille saw her at 
about the same time, and their testimony is, in substance, that they 
both observed her through glasses ; that they did not see either of her 
side lights, and could not détermine in what direction she was moving 
until it was too late to take effectuai measures to prevent the collision. 
They also testified that they were able at the time to see the lights of 
différent lighthouses within visual range, and that, if the lights of the 
Larnaca had been set, and burning properly, they would hâve seen 
them ; and it is clear from ail of the testimony in the case that if lights 
were in fact exhibited upon the Larnaca they should hâve been observed 
by those on board of the Pierre Corneille. The master of the Larnaca, 
her lookout, second mate, and some of her seamen testify with great 
positiveness that her lights were set and burning clear and bright from 
the time the Pierre Corneille was first seen until the collision. In 
view of the sharp conflict in; the évidence, it is difficult to reach any 
certain conclusion as to the actual fact in relation to the lights upon 
the Larnaca, whether they were exhibited or not; but after careful 
considération it seems to me the finding should be in favor of the Pierre 
Corneille. She was coming into the harbor, and was under command 
of an experienced pilot, and it is not at ail probable that she would 
hâve been navigated in the way she was if the starboard light of the 
Larnaca had been seen, for with that light in view the master and 
pilot of the Pierre Corneille would hâve known that porting her wheel, 
as they did, and changing her course to starboard, would make a 
collision inévitable. But they did not see this light, and the most rea- 
sonable conclusion is that, if set at ail, it was not supplied with suf- 
ficient oil, or for some other reason had become so dim that it was not 
visible for any distance. The language of Brown, J., in the case of 
The Amboy (D. C.) 22 Fed. 555, is particularly applicable to the ques- 
tion now under discussion, and may well be quoted in concluding this 
opinion: 

"The purpose of lights la to be seen. If they do not fulflU that office to 
ordlnary observation, the vessel inust be held In fault ; and when several 
wltnesses concur In testifying that the lights could not be seen In a situa- 
tion where they ought to hâve been seen, and, more especlally, where It ap- 
pears that the persons in charge of another vessel maneuvered their own 
vessel In référence to the other, and that, upon looking specially for colored 
îlghts, they could not see any, and actually navigated their own vessel in a 
way that would hâve been hlghly ittiprobable had the colored lights been 
visible, the Inference seems irrésistible, and this court' has often held, that 
there must hâve been some defect in the lights that ought to hâve been seen, 
kut was not seen. The State of Alabama (D. O.) 17 Fed. 847 ; The Alaska (D. 
C.) 22 Fed. 548 ; The Johanne Auguste (D. C.) 21 Fed. 134, 140 ; The Narra- 
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gansett, 20 Blatchf. 87, 11 Fed. 918; The Sam Weler, 5 Ben. 293, Fed. Cas. 
No. 12,290." 

It follows from what has been said that there must be a decree dis- 
missing the libel of Giles v. The Pierre Gjrneille, and a decree in favor 
of the libelants in the case of Le Blond et al. v. The Larnaca, and the 
latter case will be referred to United States Commissioner Manley, to 
ascertain and report the damages. 



EEHBEIN V. WEAVER et al 

(Circuit Court, N. D. Illinois. December 14, 1904.) 

No. 27,118. 

1. Teade-Mabks— RiGHTS UNDER State Statute— Enfobcement in Other 

JUBISDICTIONS. 

A suit eannot be maiatalned In a fédéral court to enforce rlghts under 
a State statute relating to trade-marks, and providing for thelr regls- 
tration, where the transactions complalned of occurred outside of sucb 
State. 

In Equity. 

James A. Carr and Albert D. Currier, for complainant. 
Sullivan & Jarrett, for respondents. 

KOHLSAAT, District Judge. This suit is brought by complain- 
ant to restrain défendants from infringing complainant's trade- 
mark, registered in accordance with the laws of Missouri. The 
jurisdiction is based upon diversity of citizenship. The amount in- 
volved is alleged to be "in excess of two thousand dollars." 

This is a proceeding to enforce in this district complainant's 
rights under the Missouri statute. In Black on Interprétation of 
Laws, édition of 1896, it is stated that "it is not within the com- 
petency of the législative power, upon grounds of public policy, 
to create personal liabilities, and impose them on persons and 
property out of the jurisdiction of the state, and on account of 
transactions occurring beyond its territorial limits." The bill seeks 
two remédies: (1) To restrain infringement of the Missouri reg- 
istered trade-mark; (2) to restrain unfair compétition. The record 
utterly fails to show a condition of facts which would warrant the 
relief prayed in the second case above set out. No damage is 
shown, nor does it appear that persons were likely to be misled 
by défendants' methods. As to the registered trade-mark, there 
is no jurisdiction in this court to enforce the Missouri law in re- 
gard to registration of trade-marks in the case of transactions oc- 
curring outside that state. Whether there is jurisdiction as to 
those acts which took place in the state is a matter of doubt. It 
does not appear that défendants ever were in that jurisdiction, or 
whether a right of action accrued in Missouri. But, aside from 

H 1. Jurisdiction of fédéral courts as aflfected by state laws, see note to 
Barling v. Bank of British North America, 1 G. C. A. 513. 
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that, evefl if such a right existed in Missouri, there is nothing in the 
record to show that in such case the amount involved in the con- 
troversy met the requirements of the statute. 
The suit is dismissed for want of jurisdiction. 



THE FRED E. SCAMMELL. 

(District Court, S. D. New York. November 5, 1904.) 

1. Salvage— Natuee of Service— Towing Véssel fbom Fiée. 

Towlng a vessel from thç vidnity of a fire, where there was remote 
danger, whlle a service of a salvage character, does not call for a sub- 
stantlal award. An allowance of $100 made for towlng a tug away from 
a flre on a bulkhead, near which she was lylng, wlth other vessels, without 
her regular crew on board. 

In Admiralty. Suit to recover for salvage service. 

Peter S. Carter, for libellant. 
Martin A. Ryan, for claimant. 

ADAMS, District Judge. This action was brought by Henry Du 
Bois Sons Co., the owner of the steamtug, Tacoma, to recover for al- 
leged salvage services rendered to the steamtug Fred E. Scammell, on 
the 31st day of January, 1904, while she was lying outside of the 
steamer Nanticoke, which was fastened to the bulkhead between Grand 
and Morris Streets, Jersey City. Outside of the Scammell was a scow, 
called the Charles A. Brown. A destructive fire broke out in a machine 
shop on the bulkhead, 20 or 30 feet from thèse vessels, which were ail 
pulled out by the Tacoma and taken to near the end of the pier at foot 
of Morris Street. 

The claimant contends that the services were not of a salvage char- 
acter as the vessels were in no danger, the wind being from the north 
east, which would blow any fiâmes away from them. 

The testimony shows that the vessels were not in imminent danger 
but that there was a chance the fiâmes would attack them, notwithstand- 
ing a slight wind from the north east, and if that happened there was 
danger of serions loss. 

It appears that the services rendered were of a salvage character 
but of a low order and in duration of only about half an hour. The 
Scammell's danger was not great and there was little or no danger to 
the rescuing tug. It was not necessary to resort to the Tacoma's 
pumps but merely to tow the Scammell and the other vessels to a place 
of safety near by. It is not a case for a substantial award but merely 
one to encourage the exertions of salving vessels when others are 
threatened, especially when, as in this case, there was no regular crew 
aboard. The Scammell was worth about $5,000. 

An award of $100 will meet the requirements of the case and I allow 
that amount. 

1 1. Salvage awards In fédéral courts, see note to The Lamlngton, 30 0. C. 
A. 280. 
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THE OREGON. 

(Circuit Court of Appeals, Ninth Circuit. November 7, 1904.) 

No. 1,031. 

1. ADMIBALTT— SUITS IN REM— JOINDEE OF LiBELANTS. 

A court of admiralty may properly permit a large fiumber of passen- 
gers to join in a single libel in rem against a vessel to recover damages 
alleged to hâve been sustained by them severally by reason of the f allure 
to keep the vessel in a cleanly condition during a voyage, and to supply 
sultable accommodations and a sufflcient quantlty of wholesome food 
and provisions. 

2. jBhippino — Suit by Passengebs to Recovee Damages— Sufficienot of 

Peooe. 

Where a large number of Ubelants joln în a suit in i-em against a 
yessel to recover damages for Injuries alleged to hâve been received as 
passengers from causes whlch are common to ail, and vyhlch may be 
established by the same évidence in respect to the claim of each llbelant, 
It is not essentlal, to sustain a decree In favor of each, that hls damages 
should be separately proved, or tliat ail should testlfy. 

8. Admiealty—Libeit— Vérification by Pkootoe. 

While the practice is not, as a rule, to be commended, it Is not error 
for a court of admiralty to permit a libel in which a large number of 
persons join to be signed and verified by their proctor on behalf of 
Ubelants shown to be outside of the jurisdiction, and whose signatures 
and vérification It Is Impracticable to obtain. 

4. SuiPPiNG— Caebiaqe of Passengebs— Seawobthiness of Vessel. 

While a carrier of passengers by sea Is bound to exercise the hlghest 
degree of care, prudence, and foresight, It Is not an insurer of thelr 
safety, and there is no implied warranty, as In case of the carrlage of 
goods, that the ship vras seaworthy at the beginning of the voyage; and 
whether she was technically so or not is Immaterial in a suit by pas- 
sengers to recover for injuries received. Ross, Circuit Judge, dlssentlng. 

6. Same — Duty of Vessel to Passengers. 

It Is the duty of the owners of a vessel to provide suitable accommoda- 
tions for her passengers, to keep her in a clean condition, and to supply 
her with sufflcient food and provisions to meet the contingencies of 
accident to the vessel and the resulting delay In the voyage, from what- 
ever cause such accident and delay may arise. 

6. Same— iNsuFFiciENCY of Peovisions. 

It is the duty of a passenger steamer making a voyage between Nome, 
Alaska, and Seattle, by the outside course, vi^hlch Is In the open sea, 
without a stopping place for 1,700 miles of the way, to carry provisions 
sufficient for her passengers for at least 20 or 30 days In addition to the 
usual tlme required for the voyage, to meet the contlngency of accident 
and the resulting delays. 

T. Same. 

Evidence consldered, and held to entltle passengers of a steamshlp on 
a voyage from Nome, Alaska, to Seattle, to recover damages from the 
owners on the grounds that the vessel was not kept clean, and that the 
provisions supplled were Insufficient In quantlty, and to a large estent 
unfit for food, It belng shown by a prépondérance of the évidence that the 
vessel started wIth provisions sufflcient to last not more than from 8 to 
12 days, the usual tlme for the voyage belng 8 days ; that a large part 
of the méat was spoiled ; and that on the breaking of the rudder, whlch 
caused a delay of 10 days, the passengers were placed on a short allow- 
ance ; much of the food also belng In such condition that many were 

K 5. See Shlpping, vol. 44, Cent. DIg. § 533, 
133 F.— 39 
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imable to eat It, tlie rosult being that they suffered from hunger during 
the remainder of the voyage. 

8. Same— Limitation op Liability— Legalitt. 

Al: ftiWvislon of a steamship ticket exemptlng the carrier from responel- 
bllity for Its own or its agents' négligence, provided it lias used due dili- 
gence to make the vessel seawortWy, is void, as against public pollcy. 

9. Same— NEGLIGENCE OF Ownkes— Defective Condition of, Vessel. 

A •ptisseç.ger steamship was delayëd during a voyage by the loss of 
her ruddèr, through the breaking of the shoe or extension of the keel 
holding the ^ternpost The vessel had been repaired in dry dock six 
months bëforé, and thète was testimony that the shoe, which had been 
re-enfptcèd hy plates bolted on either side, was then broken or cracked; 
but thls was contradlbtèd by thë manager of the dock and other wit- 
nesses, including the government inspecter, who inspèetèd the vessel at 
the time, ' ànd subseqfuently issued the certiflcate required by law, and 
testified that she was in ail respects seaworthy. Held, that such évi- 
dence waB Insufflclefit 'to Charge the owner^ or offlcers of the vessel with 
négligence Which woùld render her liable to passengers for damages 
resultlng from the delay occasloned by the accident. Ross, Circuit 
Judge, diâsentlng. 

10. AdmieaLtIt— Costs-^Pboctoe's Fbe. 

Oosts in admlralty are whollj* within the control of the court, and 
are allovred upon équitable considérations. Where a large number of 
pèïgons jolned in the same llbel, appearing by the same attorney, and 
the cause of action of each was proved by substantially the same wit- 
nesses, the allowance of a proctor's fee of $10 on each claim was ample, 
and wlU not bé distutbed on appeal. 

Appeals from the District Court of the United States for the 
Northern Division of the District of Washington. 

This is an action In rem, brought in the District Court for the District of 
Washington by 300 libelants and 58 intervening libelants against the steam- 
ship Oregon, to recover damages for injuries alleged to hâve been received as 
passengers on s^id steamship on a voyage from the ports of Nome and 
Teller, in the District of Alaska, to the port of Seattle, in tlie state of Wash- 
ington. It is alleged in the libels that at ail times therein mentioued the 
steamship Oregon was a èarrier of passengers and freight plying in the waters 
of Behring Sea, the Pacific Océan, and Puget Sound, between the ports of 
Nome and Teller, in the District of Alaska, and the port of Seattle, in the 
state of Washington ; that on or about the 4th or 5th days of geptember, 1901, 
the said steamship Oregon was lylng in the waters of Behring Sea, at anchor, 
offshore about 2% miles from Nome and Teller, in the District of Alaska, and 
was advertised and was being advertised by its masters, owners, charterers, 
and agents in Nome and Teller as being about to sail on a voyage from said 
ports to the City of Seattie, a distance of about 2,300 miles, settiug forth tlie 
advantages, conveniences, and accommodations offered and given to passen- 
gers upon said TeSsel upon said voyage. The libels recite the application by 
the libelants to the agent of the steamship, his représentations that the vessel 
was in a first-class, safe, and seaworthy condition for said voyage, and that 
she was in ail the necessary particulars well and abundantly equipped with 
ail the necessary supplies and accommodations; that, relying upon such rep- 
résentations, libelants purçjjased tickets for transportation upon said vessel, 
some first-class and others sécond-class, and libelants were tafcen on board the 
vessel. But it ig alleged that thereafter its master, owners, charterers, agents, 
and servants wholly disregarded and broke the promises, statements, agi'ee- 
ments, and conditions upon which libelants purchased their tickets, and did 
violate and bi:eak the con1?:act of transportation ; that the said steamship 
Oregon left Nome, Alaska, on said voyage, on the 6th day of September, 1901 : 

H 8. Limitation of liability of vessel owners, see note to The Longf ellow, 4( 
C. C. A. 387. 
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that the vessel was not at sald tlme In a seaworthy condition, and was not In 
a fit condition to put to sea, and was in a wholly unsafe, dangerous, and un- 
seaworthy condition ; that the rudder of said vessel was eracked, broken, 
worn, decayed, and in a weak and defective condition — ail of wMch was well 
known at said tlme to the master, offlcers, owners, and agents of said vessel ; 
that when about two days out to sea from Nome the rudder upon said vessel 
went to pièces, and broke away from said vessel, in a perfeetly calm, smooth 
sea, without being subjected to any unusual or severe strain ; that for a 
period of more than ten days said vessel lay helpless In the trough of the 
sea, and was wholly unmanageable, and pitched and rolled violently and ex- 
cessively, and to sueh an estent as to cause great discomfort, inconvenience, 
anxiety, fear, and suffering to the Ubelants, during ail of which tlme the lives 
of the Ubelants were in constant péril, and said vessel was in imminent dan- 
ger of being engulfed and sunk; that the master, offlcers, charterers, and 
agents of sald vessel failed and neglected to supply sald vessel and Ubelants 
with a sufficlent quantity of food and provisions for said voyage, and neglect- 
f uUy put to sea from Nome on said voyage with a small and insufficient sup- 
ply of food and provisions for said voyage, and carried upon said voyage a 
large number of passengers in excess of the number licensed and allowed by 
law to be carried upon said voyage, greatly Inconveniencing and incommoding 
Ubelants thereby, and failed and neglected to carry and hâve on board of said 
vessel upon said voyage, and furnish to Ubelants, the amount of food and 
provisions and water required to be carried, furnished, and provided by law ; 
that said master, officers, owners, and agents of said vessel wlthheld from and 
failed to furnish to Ubelants a sultable and proper supply of good, wholesome 
food, provisions, or méat which Ubelants were rlghtfuUy entitled to, and for a 
period of ten days required Ubelants to subsist upon one meal per day, con- 
sistlng of a cup of cofCee and a small cracker or sea biscuit; that the food 
so furnished during said period was scarcely sufflclent to sustaln llfe, and for 
two days upon said voyage Ubelants were required to subsist upon two meals 
per day of similar food ; that during the remalnder of the voyage, and untll 
the arrivai of the vessel at Seattle on the 25th day of September, 1901, the 
food furnished to libelants was poor, unwholesome, and furnished in small, 
limited quantifies, and was poorly and partially cooked, and the méats were 
in an advanced state of décomposition, and wholly unflt for food, and libelants 
were unable to obtain other food, and were eompelled to eat such decomposed 
food in order to sustain life, and were driven to eat the same by starvation ; 
that the water furnished libelants to drlnk was insufficient, foui, and tainted, 
and unfit for drinking purposes ; that the offlcers and agents failed to keep the 
vessel clean, and allowed the vessel to become dirty, foui, unclean, and filthy, 
and to remain in such condition. The injuries alleged to hâve been received 
by the libelants are charged to hâve been eaused by the failure and neglect 
of the offlcers and agents of said steamship to supply said vessel and the 
libelants with a sufEcient quantity of wholesome food, provisions, and water 
for said voyage, and because said steamship carried upon said voyage a large 
number of passengers in excess of the number licensed and allowed by law 
to be carried on said vessel, and because the offlcers and agents of sald vessel 
failed and neglected to keep sald vessel clean, and allowed sald vessel to 
become dirty, foui, unclean, and fllthy, and to remain in such condition, and 
because they failed and neglected to furnish and provide the libelants with a 
fit or suitable place In which to sleep, and failed and neglected to provide the 
Ubelants with sufflclent towels and bedding for said voyage, and that Ubelants 
were obligea to sleep without sufflclent covering, in the rigors of a long 
arctic voyage, and without any sultable berths or places In which to sleep, 
and such as Ubelants were entitled to hâve under the tickets purchased by 
them for transportation on said vessel ; that libelants were crowded, with a 
number of other passengers simllarly situated, in a small, unclean, close, 
poorly ventilfited place, in which to remain and sleep upon said voyage. The 
charge of t3bie Ubels is that In conséquence of the premlses, and of the wrong- 
ful, careless, négligent, harsh, and unlawful acts of the master, offlcers, owners, 
charterers, agents, and servants of said vessel, as aforesald, Ubelants suf- 
fered very great want, hunger, thirst, cold, starvation, privation, pain of body, 
and anguish of mind, and became and were weak, sick, and debilitated, to 
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their loss and damage îp the full sum of $800 each In the case of flrst-class 
passengers and $500 each in the case of seeond-class passengers, which sald 
sum, wlth costB and dlsbursements in the action, libelants demand of the re- 
spondent 

It appears from the record that the original llbels were filed on the Ist day 
of Oct(j^er, 1901, and on the same d^y libelants made application to the court 
for permission to Joln In and together prosecute an action in rem agalnst 
the vessel ; and, It appearing to the court that the clalms of each of the li- 
belants were simllar in ail respects, the court granted the application, and 
upon the further application of the libelants to allow the Ilbel to be vertfled 
by the oath of their proctor the court granted the application, it appearing 
that many of the libelants were then absent from the state of Washington, and 
that it would be Impracticable for ail the libelants to sign the Ilbel. 

The Whlte Star Steamshlp Company appeared and claimed the vessel, and, 
answering the libelants, denied the causes of action alleged in the llbels, and 
alleged, among other things, that libelants were recelved aboard said steam- 
shlp imder and by virtùe of a wrltten contract between each of sald libelants 
and the clalmant, which contract was contained In the ticket from Teller Oity 
and Nome to Seattle, and which ticket requlred upon its face that, before the 
same should be accepted or used, or the holder of the same be received upon 
sald steamshlp, such ticket and contract should be accepted by the purchaser, 
and such ticket signed by the purchaser; that each of the libelants accepted 
such ticket, and signed the same at the bottom thereof In hls own hand- 
writlng, and agreed to each, every, and ail of the conditions thereof ; that 
one of the conditions printed upon the face of said ticket and contract, and 
so accepted and signed by each of the libelants, was as follows: "Neither 
said carrier, nor the vessel, its owners, charterers or agents of either, shall be 
responslble for loss, death, delay of nor Injury to any passenger or hls baggage 
or property, ^rising from the act of God or the public enemy or périls of the 
sea, or négligence in the navigation ,of the steamer or any other vessel, 
* * ^ or from any act, negleet, or default of the shipowners' servants, 
whéther on the steamer or not, or from any latent defect In hull, machinery 
or appurtienances of the vessel, though exlsting at the tlme of shipment or 
salling on I thç , voyage, or thereafter arising, provided the owners hâve exer- 
cised due diligence to make the vessel seaworthy. • • * Neither the ves- 
sel, nor its owqerg, shall be, under any drcumstances, Including the négligence 
of the owners or Its servants, liable to an amount exceeding $100 for the 
death or delay ,to any passçnger carried under this ticket * * • No agent 
or employé has, any power to modify or walve in any manner any of the con- 
ditions naified in this contract" It is further alleged in the answer that at 
the time the vessel sailed fr(?m the ports of Teller and Nome, on the 5th and 
6th days of Sçptember, 1901, the said vessel was staunch, strong, and sea- 
worthy, completely manned, equlpped, and victualed wlth sufficient good, 
clean, and wholpsome food to make the regular trip from Teller and Nome 
to Seattle wiih 500 or more passengers aboard. If the same should apply for 
liansportatlofl, and was In ?tll ways fuUy and properly prepared for such voy- 
age ; was under the command of a master wlth compétent and sufiicient offi- 
cers, and wlth a suflaplent and capable crew; that ail went well wlth said 
steamshlp whlle passing through the waters of Behring Sea and until a point 
about 250 miles to the south of and eastward of tJnimak Pass, when suddenly 
the rudder giioe of sald steamshlp was broken, and it was Impossible to repaip 
the same; tha,t, In order to préserve the propeller of sald steamship and 
save sald steamship from lia-eparable disaster, It became necessary to eut 
away the r^dder of said steamship; that the same was an unavoidable and 
Inévitable ^iccident Incident to the périls of navigation and the périls of the 
sea; that the same oould not hâve been foreseen nor prevented by the clalm- 
ant, or any of its offlcers , or agents ; that by reason of such unavoidable and 
Inévitable , accident, only, ;the voyage of sald vessel from Teller and Nome to 
Seattle, wWeh usually and reasonably occupied a perlod of seven days only, 
was prolongea from sald natural perlod of seven days to a perlod of elghteen 
days; that byi reason of said unavoidable accident and the périls of the sea 
and the prolongation of sald voyage, the master of said ship, fearful that the 
supply of provleiions thereon would run short, and the passengers on sald 
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steamshlp be subjected to greater hardships, declded to carefully apportion the 
amount of food to be furniShed to each person during the latter part of said 
voyage after such unavoidable and inévitable accident, and did se apportion 
the amount of food to be furnished to each passenger, libelants in this action ; 
that at ail times said food vi^as good, clean, and wholesome, and sufficient for 
the health and comfort of said passengers, and that said passengers, libelants 
herein, were in no wise injured or damaged thereby, or in any other wise in- 
jured or damaged upon said voyage; that after the cutting away of the 
rudder of said steamship it became necessary to employ the crew of said 
vessel at ail bours of the day and night In manufacturing and preparing a 
jury rudder under which said vessel might proceed to its destination in the 
port of Seattle, and at divers and many tlmes it was necessary to employ the 
crew of said vessel othervt'ise than in the care and comfort of the passengers 
thereof for the purpose of saving said vessel from any disaster which might 
arise while said jury rudder was being manufactured and prepared ; that at 
the tlme when the rudder of said vessel was eut away water broke into and 
rushed Into the Ilnen closet of said vessel, and by reason thereof it is ad- 
mitted that doubtless many discomforts were feit by the passengers of said 
steamship, but it is alleged that each, every, and ail of said discomforts were 
due solely to the périls of the sea arising from the unavoidable and inévitable 
accident to the rudder of said steamship, and could not in any wi*!e be avoided 
by the claimant, or the offlcers, agents, or crew of the vessel. It is further 
allégea that the claimant, its offlcers, agents, and crew, did each, every. and 
ail of the acts which could possibly hâve been done to avoid any incon- 
venience, discomfort, injury, or damage which might or could arise from the 
imavoidable and inévitable accident due to the périls of the sea, and that the 
libelants were in tio wise injured or damaged as a resuit thereof, or in any 
other way upon said voyage. 

The taking of testimony in the case before the United States commissioner 
at Seattle was commenced on October 2, 1901, and continued from time to 
time until March 6, 1902. Tlie dépositions and testimony of a number of wit- 
nesses were taken elsewhere, and filed as late as November 26, 1903. On De- 
cember 7, 1903, the following order was made by the court upon the objection 
of the claimant to the taking of further testimony : "This cause having corne 
on for hearing in open court on the 30th day of March, 1903, the claimant ob- 
jecting to the libelants taking any further testimony on the grounds that the 
same would be cumulative, and It appearing to the court that a large amount 
of testimony had been taken, and that the testimony of the remaining li- 
belants would necessarily be cumulative, the court made an order that the 
libelants cease taking testimony as to individual libelants, and that no further 
testimony be taken whatever, except as to the gênerai conditions on said re- 
spondent vessel; to which order libelants excepted, and, said order not hav- 
ing been entered, it Is now ordered that the same be entered nunc pro tune 
as of the said 30th day of March, 1903." 

From the testimony taken upon the Issues raised by the pleadings, It appears 
that the steamship Oregon is an iron steamer, built at Chester, Pa., in the 
year 1878 ; that she is a screw propeller, and measures 1,642 tons net ; that 
she bas 58 staterooms and 227 berths, and is allowed by the certificate of in- 
spection issued to her by the Inspectors of hulls and boilers on the 17th day 
of May, 1901, to carry 510 passengers, namely, 227 first class, and 283 second 
cabin or deck or steerage passengers ; that her f ull complément of offlcers 
consists of one master, three mates, four engineers, with nine firemen, three 
watchmen, and forty-one deck crew. In addition to thèse facts, the court 
below found as facts that on the 6th day of September, 1901, the steamship 
Oregon left Nome on a return trip to her home port, having on board 474 
passengers. In addition to her offlcers and crew, consisting of 111 persons, 
includlng about 20 men, who, being wlthout money to pay f are, were permitted 
to work thelr passage ; that only fine weather was experienced within Behring 
Sea, and the vessel proceeded prosperously until she was 200 or more miles 
south of the Aleutlan chaIn of Islands, when the winds became stroager, and 
the sea became moderately rough; that In the aftemoon of September 9th, 
the vessel having progressed as described, and the weather being moderately 
rough, without any Jar or other indication of an accident having been noted. 
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It was âiscoTered that the steering àpparatus was not workîng properly; 
that, after a thorough investigation, consuming about two hours, it was found 
that the.rudder was out of position, having settled down in the water; that 
then, to save the propeller, there being no suflBcient tackle or appliances on the 
ship to correct the disarrangement or sâve the rudder, the fastenings were 
severed, and it was suff ered to go adrlft ; that the captain and crew were 
efficient in meeting the emergency, and with reasonable promptness a Jury 
rudder was constructed, by means of which the vessel proceeded without as- 
sistance to Port Townsend, and she was then towed to her destination, reach- 
ing Seattle on September 24th, being delayed in making the rnn about 10 
days beyond her usual tlme; that it was afterwards ascertained that the pro- 
pelling end of the ship's keel and shoe to which the rudder post was attached 
was broken off, and one otiwo blades of the propeller were also broken off : 
that there was no évidence that the vessel met with any trouble by grounding 
or coming into collision with any object afloat or aground, and no severe 
storms were encountered ; that the mishap could only be acoounted for on the 
theory that the shoe was iûherently weak ; that the shoe had been re-en- 
forced by wrought-iron plates about 2 feet In length, riveted on each side of 
it, and for thls pui-pose Holes 1% Inches in diameter were bored through the 
shoe, through which bolts were driven and riveted to hold the plates, and that 
the break occurred on the line of one of thèse holes ; that wheu the vessel 
was In the dock, several months previous, one of the plates mentloned was 
found to be fractured, and that the same plate was taken ofiC, welded together, 
and replaced with new rivets. 

The court found that If the shoe was broken at that tlme— concerning which 
there Is a confllct of testimony — it was bad workmanshlp to repalr a part of 
the shIp so Important as thls by merely strapping the broken fragments to- 
gether by such plates as are described In the testimony, and. If the shoe was 
not broken» then the f act that one of the plates was fractured indicated very 
clearly that In worklng the vessel there must hâve been such a strain as ^ 
caused the shoe to spring lu a manner to fracture one of the plates, and that ' 
bad judgment was used In replacing the broken plate instead of puttlng in a 
new, Sound shoe of sufflclent strength to serve the purpose, without any re- 
enforeing plates. The court found that It was not good workmanshlp to at- 
tach the plates by rivets for the purpose of glving added strength to the shoe. 
because the rivet holes necessarily Impalred Its strength more than the plates 
re-enforced It. The break occurred at the weakest place, which was in Une 
with one of the rivet holes. The vessel being in mld-ocean at the time of the 
accident, without a rudder; those on board sufCered from frlght and anxlety, 
and, as it could not be known then what difficultles were to be overcome, or 
how long they mlght be adiift, every one on board was placed on short al- 
lowance of food, and for several days they sufiCered from hunger. The shlp 
was not provlded with a sufflclent supply of food for such a voyage. There 
was abundance for a run of ordlnary duratlon, but accidents and delays 
should hâve been antlclpated. The stock of provisions on board was not en- 
tirely exhausted when she arrived at her home port, but she might hâve been 
delayed a much longer tlme, and in a few days those on board would hâve 
been redueed to the point of starvatlon. 

The court further found that the Oregon had been out of commission for a 
tlme when she was purchased by her présent owner for $63,000, and that 
before putting her in commission again $113,000 was expended in repairs and 
refltting her; that the work was done under the gênerai; directions of the 
United States Inspectors of steam vessels for the district of Washington, so 
as to meet the requlrements of the Inspection laws, and after the work was 
completed she was inspected and passed by those officiais, and she was also 
Inspecte^ by experlenced and compétent représentatives of the underwriters ; 
that then, after being loperated successfully durlng one season, she was again 
docked and repainted, t^nd was supposed to be In good condition, and the 
voyage referred to was the fourth from Seattle to Nome and return after she 
was in dock the last time ; that her principal owner, as well as her master and 
chief englneer, belleved that she was a good ship ; that they were not 
chargeable with culpable négligence in the sensé of having acted in bad faith, 
or with having failedto meet the requlrements prescribed by the statutes re- 
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latlng to the constrjjctîon, repalr, equipment, and Inspection of passenger ships. 

The court aiso found as a fact that the number of passengers carried on the 
voyage in question was not in excess of the number whlch the vessel was per- 
mitted by law to carry, nor in excess of the number for whlch accommodations 
were provided. The court further found that the vessel was not seaworthy 
when she left Seattle, o^ing to the weakened condition of the shoe, as here- 
tofore described. 

The court found as a conclusion of law that the llbelants and interveners 
had légal claims to compensation, whlch It was the duty of the court to eii- 
foroe, and therefore the court flxed the amount of damages to be awarded by 
the decree to each of the llbelants and Interveners at double the amount of 
fare pald, with Interest thereon àt 6 per cent, per annum from October 1, 1901. 
and a proctor's f ee of $10. The total amount qf the judgment in favor of the 
iibelants and intei-venlng llbelants was $33,868.77, and costs taxed at $1,282.52. 
The case comes hère on cross-appeals, both sldes contending that the decree 
of the District Court Is erroneous. 

Richard Saxe Jones and L. C. Gilman, for appellaiits. 
William Martin, Proctor, for appellees and cross-appellants. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the Court. 

The first objection urged by the appellants is directed to the ac- 
tion of the court in making the order allowing the Iibelants to 
join in and together prosecute an action in rem against the vessel. 
The court recited in its order that it appeared frorn the libels that 
the claims of each of the Iibelants were similar in ail respects, but 
the controlling fact was that it was a proceeding in rem. This 
action of the court is sânctioned by authority. In the case of The 
Prinz Georg (D. C.) 19 Fed. 653, numerous Iibelants were steerage 
passengers on the defendant's vessel on a voyage from Palermo to 
the port of New Orléans. Thèse Iibelants were ail joined in one 
suit to recover the penalty against the vessel provided by the act 
of August 2, 1884, c. 374, 22 Stat. 186, and for the recovery of fur- 
ther damages. The claimants of the vessel interposed an exception 
to the libel on the ground of misjoinder of parties. The court, in 
overruling the exception, said: 

"Where a thlng is défendant and several persons are asserting rights in it, 
distinct, but before the same tribunal, the proceedings are, for certain pui-- 
poses, necessarily to be considered together; i. e., whenever it is necessary 
to rank the claims or to proportion the proceeds. This would happen when- 
ever the proceeds should be Insufflaient to pay ail the claims in full. Again, 
when, as in this case, the claims rest upon a charge of a voluntary withhold- 
ing of provisions, etc., the cases necessarily involve a common question, viz., 
whether an adéquate supply of provisions was originally laden on board. The 
case Is therefore analogous to cases of salvage or collision în this respect, and 
for this reason the joinder wo,u!d be permissible. But I thinlî the joinder is 
allowed even In cases which are in their origin distinct, and hâve no connec- 
tion save that they are asserted against a comftion res. When there is a suit 
in rem, it is a prerequisite of jurisdiction that there should be a warrant and 
a seizure. In thèse cases there must be elther the expense of 60 seizures, or 
there must be a joinder that one seizure may arrest for ail the claims. There- 
fore the joinder Is allowed. The difflcultles of answering and defending are 
not enhanced, and the expense is reduced. It is for this reason, also, that the 
statute permitS that suits separately commenced may be consolidated by the 
court when they are 'of a lilje nature or relative to the same question.' Act 
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Julj 22, 1818, c. 14i 3'Stat 21 j Baf. St. § 921 [U. S. Cîomi». St. 1901, p. 685]. 
Judge Wàtfei speaking o( tincqniieetéd claims of materlalmen, thiis lays down 
tlie ruK; 'BïiliQg marltlnlG lieiïs,' there Is no doubt that they may be enforced 
by ppocesB In the àdmiralty, where ail may Joln and hâve thelr rlghts sèttled 
in a single sïiît, or may Intervene îtir their own interest, after a libel bas been 
illed, and hâve the whole matter disposed of in or under one proceedlng, or 
one attachment, Instead of having as many suits as there are creditors.' The 
HuU of a New Shlp, 2 ^Wàre (Dav. 196), 203, 205, Fed. Gas. No. 6,859. See, 
also, Judge Bett's opinion in The Childe Harold, where the same rule was 
foÉowed, Ole. 275, Fed;- Cas. No. 2i676. The objection Is, not that the cause 
of éach libelant Is not distinctiy' and issuably stated, but that they are ail 
state(i in one pleadlltt|g, and are, in their nature, separate causes of action ac- 
oruing to distinct persoflS. In ôthersUltâ the tùling rnight be very dlfCerent, 
but in a proceedlng 'In rein, in the admlralt.y, thls ia not irregular or unau- 
thorlzedj and the exception must be overruled." 

The action of the, court in consolidating the numerous libels in 
this case was so tîearly in accordante with established àdmiralty 
practice that i't should be comrrtended as eminently just and proper 
for ail parties coricèrried. ; 

Counsel for claimant contend in their last brief that they do 
not claim that the court was in error in allowing the libelants to join 
together in one libel, but that the objection was that the libelants 
had nO' CGiHmunity.o|i interest, and^that the damage sustained by each 
libelant should' hay^ beên proven Separately ; that. the court had 
no right to assume that the libelants who did not testify had suf- 
fered any damages whatever. There is nothing in this objection, 
considered from any point of view. There is no rule of law or 
procédure reqtiiririg:. libelants in àdmiralty or plaintiffs in any case 
to testify in their own behalf , and one case may be submitted upon 
the testimony takenih another case involving the same facts, as 
is frequently done. Moreover, the claimants are not in a position 
toraise thiis objection, since it was upon their objection that the 
court on December 7, 1903, entered an order recjuiring the libelants 
to ceàse taking testimony as to individual libelants, on the ground 
that it would necessarily be cumulative. Furthermore, the objec- 
tion can otlly be . directed against judgments entered in favor of 
certain libelants who are not identified or pointed out by the ob- 
jection or the assignment of errors, except by the statement that a 
number of libelants did not testify, and a référence to the index of 
the testimony for the names of those who did testify. If the claim- 
ant had such objection to decrees being entered in favor of any 
particulâr libelants, he should hâve named them in his objection, 
and pointed out the însufficiency of the évidence to justify the de- 
crees. We cannot sustain the objection as hère presented. 

It was next objected that it was error on the part of the court 
to entertain the Hbels verified by the proctor. It appears from 
the record that 155 ,, libelants signed the libel, and severally and 
separately verified the same, and that the names of 145 libelants 
(excludihgduplicate signatures), whose names appeared in the 
caption 61 the libel, were signed by the proctor, and by him veri- 
fied, under an ordèr of the court permitting such signature and 
vérification. We do not think this practice should be encouraged, 
but under the Circumstances of this case we cannot say that the 
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court was in error în making the order, upon the showîng that the 
libelants were absent from the stâte of Washington, as appears 
from the récital contained in the order. 

The pleadings présent two questions upon the merits: First, 
whether the vessel was in a seaworthy condition when she set out 
on her voyage from Nome to Seattle; and, second, whether the 
officers and agents of the yessel were guilty of neghgence in failing 
to keep the vessel in a cleanly condition, and to supply the libelants 
with auitable accommodations and a sufficient quantity of whole- 
some fôod and provisions for the voyage. The contract inyolved 
in this case is a contract for the carriage of passengers, with re- 
spect to which the carrier is not an insurer, as would be the case 
if t'iie contract were for the carriage of goods. In the latter case 
the carrier is liable absolutely for gobds lost or destroyed, unless 
such loss or destruction is occasioned by the act of God or the 
public enemy. In the former case the carrier is liable only on the 
groundof négligence. 2 Greenleaf oh Evidence, § 222. In the 
leading case of Stokes v. Saltonstall, 13 Pet. 181, 191, 10 L. Ed. 
115, the distinction between thèse two classes of contracts is stated 
by the Suprême Court of the United States, as foUows: 

"It is certainly a sound princlple that a contract to carry passengers ditfers 
from a contract to carry goods. For the goods the carrier Is answerable. at 
ail events, except the act of God and the public enemy. But although he does 
not warrant the safety of the passengers at ail events, yet his undertalfing and 
liability as to them go to this extent: that he or his agent, If, as in this case, 
he acts by agent, shall possess compétent skill ; and that, so far as human care 
and foresight can go, he will transport them safely." 

In the case of the Liverpool Steam Co. v. Phénix Ins. Co., 129 
U. S. 397, 440, 9 Sup. Ct. 469, 471, 32 L. Ed. 788, Mr. Justice Gray, 
speaking for the court, refers to this distinction in the following 
language : 

"The fnndamental principle upon which the law of eommon carriers wus 
established was to secure the ntmost care and diligence In the performance of 
their duties. That end was effected in regard to goods by charging the eom- 
mon carrier as an insurer, and in regard to passengers by exacting the high- 
est degree Of carefulness and diligence." 

Among the implied obligations assumed by the carrier of goods 
by sea is the warranty of the shipowner that the vessel in which 
the goods are carried is in a seaworthy condition when she com- 
mences her voyage. In this warranty the shipowner undertakes 
responsibility for any defects in the ship or her machinery or equip- 
ment, even for defects not discernible by careful examination. Car- 
ver's Carriage by Sea, § 17. 

In Work v. Leathers, 97 U. S. 379, 24 L. Ed. 1012, the Suprême 
Court stated the rule to be as follows: 

"Where the owner of a vessel charters her or oflers her for freight, he is 
bonnd to see that she Is seaworthy, and suitable for the service in which she 
is to be employed. If there be defects Itnown or not known, he is not excused. 
He is obliged to keep her in proper repair, unless prevented by périls of the 
sea or unavoidable accident Such is the implied contract where the contrary 
does not appear." 
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In the Èdwin I. Morrison, 103 tJ, S. 199, 210, 14 Sup. Ct. 823, 
825, 38 L. Ed. 6'â8; the languàge 6î Mr. Justice Gray, delivering 
the opinion in the same case in the Circuit Court, was quoted with 
approval, to this effect: 

"In every contraçt for the carriage qf goods by sea, unlesa otherwise ex- 
pressly Bttpulated, tljere 1? a warran^y on the part of tbe sblpowner tbat the 
ship iS| seaworthy at ithe tlme of the beginning of her voyage, and not merely 
that hé does not kncîV her to be unseaw'ohhy, or that he has used his best 
efforts to makè her sertwotthy. The?warranty Is absolute that the ship is or 
shall be in fact seaworjfiy at that ttiae, and does not dépend on hls knowledge 
or ignorfince, hls car© or hip négligence.", 

Thîs statemént of the rule was again quôtèd and reaffirmed in 
The Caledonia, 157 C. S. 124, 130, 15 Sup. Ct. 537, 39 L. Ed. 644. 

The carrier of pàssengers, either by land or sea, does not assume 
this fesponsibility. Abbott's !t,aw of Merchant Shipping (13th 
Ed.) p. 20*8; McPadden v. New York Central R. R. Co., 44 N. Y. 478, 
4 Am, Rep. 705 ; 5 Àni. & Eng. Enc. of Law (2d Ed.) 480 ; 6 Cyc. 591. 
But, instead of this warrànty, he is held to a very high degree of care, 
prudencej'ahd foresight. When a carrier undertakes to convey per- 
9ons by the pdwerful, but dangerôus, agency of steani, public pol- 
icy and safetyrequire that he should be held to the greatest possi- 
ble care and diligence. The personal safety of the passengers 
ishould ttôtbe left to the sport of chance or the négligence of care- 
less servants. Any négligence in such a case may well deserve 
the epithet "gross." ; Phiiadelphia & Reading R. R. Co. v. Derby, 
55 U. S. (14 How.) 468, 485, 14 L. Ed. 502. We may therefore dis- 
miss the question lyhether or not the vessel was technically sea- 
worthy when she set but bri her voyagé, and confine our inquiry 
to the question whétheif the officers and agents of the vessel were 
guilty bf négligence in overcrowding her with passengers, in fail- 
ing to keep the vessel in a cleanly condition, and in failing to sup- 
ply the vessel and the libelants with a sufficient quantity of whole- 
some food and provisMDns for the voyage. 

We shall also defér the considération of the question as to wheth- 
er the oWhèrs of the vessel were négligent in sending the vessel 
to sea with a defective rudder shôe. The court below found that 
tjie vesçel; ■\jVj^s not seaworthy when she left Seattle for the round 
voyage i ta ï^qrpe apd .^-jeturn, by reason of the weakened condition 
of this shoi©. I But, as ,we hâve seen, the question whether the ves- 
sel was teichnically in a seaworthy condition when she set out on her 
voyage is not properly a question involved in this case with re- 
spect toçontracts for the carriage of passengers;, and the question 
whether the owners of the vessel were négligent in sending her to 
sea in a defectiye poiidation may: be deferred, for the présent, to con- 
sider the proximate cause of the aïleged injury to the libelants, 
namely, the négligence charged against the owners in overcrowding 
the vessel; In keé^inj! fïèr in an uricleân condition, and in failing to 
supply fbiÇ Jibelarits wi-ïti sufficient wholesome food and provisions 
for the: voyage; for it must be manifest that the duty of the own- 
ers of thièï vesèel iH'tMs Irespect Was not ^ dépendent npon the ques- 
tion as to whether the vessel, when she set out on her voyage, was 
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in a def active condition or not. It was the duty of the owners 
of the vessel to provide suitable accommodations for her passen- 
gers, to keep her in a clean condition, and to supply her with suffi- 
cient food and provisions to meet the contingencies of accident to 
the vessel and the resulting delay in the voyage, from whatever 
cause such accident and delay might arise. 

The libelants claim that the vessel Viras overcrowded, and had 
on board about 150 passengers in excess of the number allowed 
by law. The vessel held a certificate issued by the inspectors of 
hulls and boilers at Seattle, allowing her to carry 510 passengers. 
There appears also to hâve been a permit issued by the inspectors 
under section 4466 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 3045] allowing the vessel to carry 50 additional passengers, for 
whom standee bunks had been provided; making a total of 560. 
The vessel was also entitled to carry a complément of ofïîcers and 
crew numbering 61; making a total of passengers, officers, and 
crew of 621. The passenger and berth list of the vessel for this 
voyage was introduced in évidence, and shows the total number 
of passengers as 474. The agent of the vessel at Nome testified 
that the tickets sold for the voyage in question numbered 474. The 
tickets issued to the passengers by the agent at Nome were intro- 
duced in évidence, and numbered 474. In addition to thèse passen- 
gers, the agent testified that three or four persons were taken on 
board at Nome for the voyage to whom no tickets were given. 
There were also about 20 men who, being without means, were 
permitted to work their passage to Seattle. Thèse were added to the 
crew, making a total number of officers and crew of 111. When the 
vessel reached Port Townsend, at the entrance to Puget Sound, 
she was boarded by Dr. L. T. Seavey, the acting assistant surgeon 
of the marine hospital service at that place. He testified that the 
captain of the vessel reported to him that he had 474 passengers and 
111 officers and crew, making a total of 585. Dr. Seavey testified 
that he counted the number of persons on board, and found that 
his count tallied within a few of the number of passengers given 
by the captain. The différence is probably accounted for by the 
three or four persons taken on board without tickets. This évi- 
dence shows that the number of persons on board the vessel was 
about 589, or about 33 less than the number allowed by law. The 
libelants claim a larger number, on the évidence that a number of 
passengers testified that they could not get berths to sleep in, 
but were compelled to sleep on the deck, in the hatchways, in the 
dining room and social hall, and other places about the vessel. 
This évidence is met by the testimony that some of the passen- 
gers preferred such places to sleeping in the berths. After a care- 
ful examination of the évidence, we are unable to find testimony 
sufficient to justify this court in disturbing the findings of the 
court below in this respect. 

The libelants complain that the vessel was not kept in a clean 
condition. This charge has for its foundation in part the lack of 
cleanliness on the part of many of the second-class passengers, who, 
coming from mining camps and other like places, probably brought 
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their.iMiciè&iïKness'witlli them oh boarditheiVesSel/j THe côifiplaint 
has alqo'-folf itè foundàtion the ladc of proper service on the part 
of thoéé charged with the duty of keeping the vessel in a cleanly 
condition. This charge is partly explained by the fact that af ter 
the accident to the rudder the crew was for some time kept at 
work upon the jury rudder, and the work of keeping the vessel clean 
negléoted. The court below made no finding with respect to this 
complaint, but we are eonvinced from the testimony that the com- 
plaint is well foûndedijand should bave been considered in awarding 
damages to the libelants. i -The diificulty is in determining to what 
extentdamajges should béialiowed for this particular default. 

The complaint that thcofficers and agents of the vessel neglected 
to supply the vessel ànd the libelants !with a sufficiènt quantity of 
wholesome food is the nlost serious chargé that we hâve to deal 
with in this' case. And while the testiniony is contradictory, and 
in many particulars mustlbe grossly exâggerated, we are satisfied 
that the complaint is well foundèd. The vessel left Nome on her 
return 'voyage to Seattle on September 6, 1901. Fine weather was 
experienced in Behring Sea. At 8 p. m. on September 8th the ves- 
sel passed through the Aleutian Islands. Between 2 and 3 p. m. 
on September 9th the vessel broke down and became disabled by 
the loss of her rudder. The first indication of the accident was the 
discovery that the steering apparatus was not working properly. 
After a thorough examination, consuming about two hours, il was 
found that' the rudder was out of position, having settled down in 
the water, : To sav« the propeller, the fastenings to the rudder 
were seVered* land it was allowed to drop into the sea. It was 
afterwafdstafecertained that the projecting énd of the keel and the 
shoe to which the rudder post was attached, was broken off, and 
one or itwo blades :of the propeller had also been broken off. After 
the broken rudder nhad bèen eut: adrift, the master of the vessel 
proceededi to rig a jury rudder, which was completed about noon 
the next dây. The vessel then made about 160 miles with this 
jury rudder, ,-wheny the Iweather becoming worse, it was found that 
altérations would have'to be made in the rudder. It was accord- 
ingly tàken on board for reconstruction, and while this work was 
going on theisteamship Empress of China, on her regular voyage 
from Vancouver to Japan, was sighted. The Oregon had then been 
eight days out from Nome, and was flying the signal "want of as- 
sistance/'! iThe Empress responded to the signal, and was board- 
ed by the master of the Oregon^ who obtained from the Empress 
a supply of iprovisions and a pièce of wire cable to take the place 
of some rôpés on the jury rudder. The rudder, being reconstruct- 
ed, was placed in position, and the Oregon proceeded on her voy- 
age. Several times^during the remainder of the voyage, when the 
sea was rough, the rudder was taken in to pfevent it bumping into 
the vessel. The Oregon arrived at Port Townsend about 11 a. m. 
on September '24th. From this point she was towed to Seattle, 
where she arrived about 11 :30 p. m. on the same day. When the 
injury to the rudder was discovered, or very soon thereafter, the 
passengers were placed on short rations. How long they were 



THE OEEGON. 621 

kept on short rations, it is difficult to détermine accurately from 
the testimony. It is certain, however, that it commenced on Sep- 
tember lOth with two meals a day, and on September llth with 
one meal, and that the one-nieal ration was continued for séveral 
days, then two meals were served for a few days, and for the last 
two or three days three meals were served. The short rations 
were served for a period of 10 or 11 days. The voyage of the Ore- 
gon from Nome to Seattle, under ordinary circumstances, occupied 
about 8 days. On this occasion it took 18 days, or a delay of 10 
days. The short rations corresponded to this period. 

How was this vessel provisioned when she left Nome? 

E. F. McLaughlin, a libelant, testified that he was acting as as- 
sistant butcher on the Oregon on the trip in question, working bis 
way down from Nome to Seattle. He estimated that there was 
from 4,000 to 4,500 pounds of fresh méat on board when they left 
Nome; that they used from 1,000 to 1,200 pounds a day, and there- 
fore had a little over 2,000 pounds on hand at the time of the 
accident. He testified that the condition of the ice chest was such 
that the méat was in the water much of the time, and became badly 
spoiled ; that he threw out a quarter of beef about the second or 
third day out, because it was spoiled ; that most of the méat sent 
up to the cook to be served to the passengers was tainted, and some 
contained maggots. He estimated that when leaving Nome they 
had 9 head of beef, 2 hogs, a little spoiled sausage, some tongues 
and sounds, 3 barrels of tripe, and IJ^ barrels of corned beef; that 
one barrel of corned beef was thrown overboard, because it had 
spoiled. He did not know the amount of canned méats aboard. 

James J. Haies, a méat cutter on the ship, testified that when he 
went on board there were three quarters of beef hanging at the 
stern, two of which were totally unfit for use; but only one was 
thrown overboard, the others being partly used. He stated that 
there were from 4,000 to 5,000 pounds of fresh méat on board, in- 
cluding 3 hogs and 15 sheep ; that the fresh méat would hâve run 
for four or five days, serving three meals a day at the rate used 
for the first three days of the voyage ; that after the accident they 
served very little fresh méat to the steerage, and sometimes none 
at ail to any one during the day; that sometimes méat that was 
in very bad condition was sent to the kitchen, as he was not per- 
mitted to throw it overboard. 

Frank Applebaum, assistant storekeeper, testified that he made 
an inventory of the provisions in the storeroom right after the ac- 
cident occurred; that there were but 38 sacks of flour on board 
then ; that it would require 75 sacks for an eight-day trip, feeding 
that number of passengers three meals a day ; that there was some 
pilot bread in tJie forecastle, but it was very musty ; that the cabin 
butter ran out shortly after the accident, and they had to fall back 
upon the steerage butter, which was very strong ; that the purser 
told the witness they were short of stores, and must handle them 
very judiciously; that they wished to hâve, some goods left when 
they got to port, in order to make a good showing. The witness 
stated that some dog salmon was found in the baggage départ- 
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ment, and fçd to the passengers ; that the sait horse was not fit 
to eat, a very foui amell coming from the barrels containing it. 
The witness received from the Empress of China 47 sacks of flour, 
56 cans salmon, 6 cases corned beef, 3 sacks granulated sugar, 6 
boxes tea, and 800 pounds rice. 

Arthur Aylett was;a waiter in the steward's department for the 
first-cabin passengers. He testified that there were but 50 sacks of 
flour put aboard in Seattle for the trip up, and that when they left 
Nome they had about provisions enough to feed 350 people 10 or 
12 days. He had worked on Atlantic liners for many years, and 
stated that it was the rule on those ships to carry a three-months 
supply of provisions, while on the Oregon there was not more than 
enough to feed the number of passengers on board for eight days. 
He also stated that the méat was in very bad condition, and not 
suitable to serve. 

C. K. Campbell testified that he had had expérience as steward 
on vessels running to Nome ; that the list of provisions made by the 
assistant storekeeper of the vessel shortly after the accident oc- 
curred would last 600 people about 7^ days. He also testified that 
it is ustial, on vessels running to Alaskan ports, to hâve an extra 
stock of provisions on board, and that Zyi pounds of provisions per 
day should be allowed for each person. 

R. L. Ferguson wprked in the bakeshop of the steamer, and 
testified that on the day before meeting the steamer Empress of 
China they mixed cornmeal and buckwheat and ail kinds of flour 
with the white flour to make bread; that he saw no other flour 
after that but the Canadian flour obtained from the Empress ; that 
they used from 7 to 10 sacks of flour daily while he was in the bake- 
shop, and, in his opinion, there would not hâve been sufficient food 
if the trip had been made in seven days. 

Roderick J. Marston, a second^class passenger, testified that he 
had followed the sea off and on for 20 years ; that in ships going 
from London to Sydney (a 35-day voyage) they always took S 
months' provisions — hard tack, sait pork, and canned goods. He 
testified that he worked in the pantry on the Oregon one day after 
they had obtained provisions from the Empress of China, and saw 
very little provisions; that there were only 32 sacks of flour in the 
ship then, about four or five days before reaching Seattle. 

Capt. James W. Connor, a master mariner of 14 years' expéri- 
ence, was second officer of the Oregon on the voyage in question. 
He testified that he was familiar with the amount of provisions re- 
quired to be carried by steamships on sea voj^ages between New 
York and Liverpool ; that a vessel of the size of the Oregon, when 
making a voyage of from 6 to 12 days' duration, would be required 
to carry provisions for a voyage of about 50 days, and that the sup- 
ply of provisions for; the Oregon on the voyage from Nome to 
Seattle would be required to be for at least 40 days, in the fall of the 
year. He also testified that on the voyage in controversy the Oregon 
had provisions for only 8 days. 

Capt. James Carroll, a master mariner of 30 years' expérience, 
and for many years engaged in the carriage of passengers by /es- 
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sel on the Alaskan coast, testified that in provisîoning vessels for a 
voyage from Seattle to Nome he would calculate for 30 days' extra 
supply of provisions. Thèse provisions would be for emergencies, 
and outside of the supplies required for the regular voyage. His 
testimony indicated that he was referring to the outside course be- 
tween Seattle and Alaska, upon which the Oregon was sailing at 
the time of the accident. 

The évidence on the part of the claimant tends to show that the 
vessel was provided with fresh provisions for a voyage of not to 
exceed 12 days. 

Francis Rotch, the agent of the White Star Company at Seattle, 
and private secretary of S. G. Simpson, the principal owner of the 
stock of that company, made an estimate of the provisions required 
for the voyage frorn Seattle to Nome and return, and the amount 
of provisions supplied the vessel for the voyage. This estimate is 
as follows: 

100 passengers and crew, at V/z Ibs. fresh méat per day, Aug. 24 to 
Sept. 6th, Inclusive, 13 days 1,950 Ibs. 

474 passengers and 111 crew at 1% Ibs. fresh méat per day, for esti- 
mated voyage 8 days and 2 days' emergency rations 8,825 Ibs. 

Total amount estimated consumptlon 10,775 Ibs. 

Received at Nome 1,600 Ibs. 

" Seattle 10,071 " 

Total received 11,671 Ibs. 

Balance over ail estimâtes 896 Ibs. 

Not ineluding 5 doz. live fowls, 200 Ibs. fish, 125 Ibs. turkey, 100 Ibs. chickens. 

In addition, smoked méats and sait méats : 

Bacon , 581 Ibs. 

Hams 638 " 

Sait beef, 4 bbis 800 " 

Colrned " 7 " 1,400 " 

Smoked" 85 " 

Sait pork, 31/. bbIs 700 " 

Pigs' feet, 1% " 350 " 

Pickled tongues, 1 bbl. 200 " 

Tripe, 2% bbls , . . . 550 " 

Spare ribs, 2 bbls. 400 " 

5,654 Ibs. 
Fresh méats , 11,071 " 

Total méats , 17,325 Ibs. 

Required for voyage , . 10,775 " 

Surplus . . . . . , 6,550 Ibs. 

W. H. Simpson, the chief stewa.rd of the Vessel, testified that he 
had been going to sea for 23 yeàrs, and had béeti chief steward of 
vessels for 13 or 14 yearS; aiïd had been on the Oregon since the 
July previous to the voyage in controversy as chief steward. He 
stated that the vessel was provisioned at Seattle, except that which 
was obtained at Nome; that the number of passengers on the ves- 
sel from Seattle to Nome was 7 or' 8, and on the voyage coming 
down from Nome the number was in the neighborhood of 500; 
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that the fresh méat placed on board the vessel at Seattle was about 
11,000 pounds; that at Nome he obtained the full carcass of a very 
large beef, 4 muttons, and about 200 pounds of pork loins and fresh 
sausage ; that when the vessel left Nome there was on board be- 
tween 8,000 and 9,000 pounds of fresh méat; that the amount of 
fresh méat required for 600 people would be 900 or 1,000 pounds per 
day, or a pound and a half each. He testified that they also had 
canned méats and fîsh and sait méat on board, but did not state the 
quantities. He further stated that the regular trip of the Oregon 
from Nome to Seattle never took over eight days, except the pre- 
ceding one, when the : Fesser calledat Dutch Harbor, which made 
the trip a little over nine days in duration. Being asked how many 
days' supply of provisions the vessel had for the number of passen- 
gers on board, he answered, "Well, I could figure three straight 
meals, if Mil diet, for 12 days." 

Capt. George Seeley testified that he issued orders relative to 
the selling of food on the vessel ; that he told the second steward 
and one or two waiters that he would put them in irons, chain 
them to the furnace door, and burn them up if he caught them steal- 
ing an article. of food. He says the vessel had ample provisions. 

We tllink this évidence establishes the fact that the vessel was 
not sufficiehtly provisîonèd for the number of passengers carried on 
the vo3'^age from Nome to Seattle. Between the Aleutian Islands 
and Puget Sound, a distance of nearly 1,700 miles, the voyage is 
in tlié o^en sea, without a stopping place of any kind. A vessel 
may become disabled on such a voyage without being able to ob- 
tain assiîitance for many days, or perhaps weeks. The prudence, 
care, and foresight required of a carrier under such circumstances 
is that the vessel should be provisioned, not merely for the usual 
voyage of 8 or 10 days, but a further period of at least 20 or 30 days, 
to meettlie contingency of accident and the resulting delays. We 
are of the opinion, therefore, itbat the failure to so provision the 
Oregon was négligence. 

Thç. testimony relating to the lack of wholesome food on this 
voyage is shôcking in the extrerne ; andj making allowance for 
exaggeration, it still remains unequaled by anything in the reports 
of océan navigation of late years. The folïowing extracts are taken 
from this testimony : 

John N. Myers, a fîrst-class passenger, testified that when put on 
short rations cofïee was. served. in the mornings, usually without 
anything* else, and in the afternoon a meal was served, consisting 
of a pieçé of méat, a small potato or spoonful of rice, and a slice of 
bread, dishéd oiit âll togéther on a plate; that he paid for extra 
food at times, spending about, $25 for food on the trip, and so did 
not sufïer as much as othçrs did from hunger. 

H. C. Bro'ivn, a first-class passenger, stated that as soon as the 
rudder broke the food was very poorly served, and not well cooked ; 
that the méat was spoiled, and the water was bad. His wife testi- 
fied that on the third day out she became sick from poisonous food; 
that the méat was green, and the rice only partially cooked ; that 
she suffered from hunger during the rest of the voyage. There is 
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testîmony on b'elialf of the claimant tending to show that she was 
poisoned by eating stale plums which she brought on board, but this 
testimony is very indefinite and uncertain. 

J. S. Rainey, a first-class passenger, testified that the food was so 
bad after the accident that he could not eat it, and was so weak that 
he could hardly get to the hôtel at end of voyage. 

James McGee, a first-class passenger, testified that for four or 
five days he was given only bread and coffee, with nothing else, 
and but one slice of bread. 

Charles W. Lyke, a first-class passenger, stated that for five days 
he had only coffee in the morning, with no bread. His wife stated 
that she was faint f rom hunger on the voyage ; that the méat was 
unfit to eat; and that she divided her rations with her child, as 
they would not give him a sufficient quantity. 

Mrs. Sophia Gonzales testified that, though very ill, she could 
get no one to bring food to her room, and suffered greatly from 
hunger. 

Mrs. May Collins testified that she was so weak from want of 
food that she had to remain in bed much of the time ; that she 
bought food several times from the waiter, but the méat became too 
bad to eat when about five days out. 

Samuel Myers, a first-class passenger, stated that he could not 
eat the food furnished ; that he bought bread at $1 a loaf, and some 
other food, of the waiters, until one of them was put in irons. 

H. D. Domar, first-class passenger, testified that the méat was 
very rank, and the dog salmon served, though bad, was better than 
the méat. 

Frank Schwartz, first-class passenger, testified that he knew ail 
the stewards, and went into the kitchen freely, and saw ail the 
food prepared. He stated that they would hâve to eut off large rot- 
ten pièces from the méat, and take the rest and boil it ; that it was 
not fit to feed to a dog ; that the fresh méat obtained from the Em- 
press of China was never put on the table, but that the witness had 
some of it, paying therefor $10 a steak; that he also had eggs for 
$5 and $6 a dozen, though none were served on the table ; that he 
paid $3 a loaf for bread, and bought canned méats, himself and 
three other men spending $285 on the voyage for extra food. He 
stated that the women sufïered so much from hunger that finally 
they were served with mush in the mornings in addition to the 
cofïee, but not the men. 

C. F. Dunckel also stated that he could not eat the rations serv- 
ed, but got along by buying extra food. 

Mrs. Lomar stated that she could not eat the food given her, 
as the méat was green, and the coffee nauseating. She had taken 
some fresh eggs on board, which saved her life. 

M. H. Ingersoll and Mr. and Mrs. N. H. Lillie testified that the 
méat was tainted, the rice uncooked, and the water bad ; that the 
food was miserably served, and not sufficient in quantity to keep 
one from suffçring from absolute hunger. 

F. H. Herbert testified that he had to spend $80 on the trip in 
order to get anything that he could eat. 
133 F.— 40 
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Mrs. pèfcfeet stated that the food was very poor; that her chil- 
dren weré yièk.'and had to go without, food for 48 hours, except 
for some crackers which she had brought, as shé could obtain noth- 
ing fronith'e Stewards. Pirialiy, upon an ordér from the doctor, 
she obtâîtted a pièce of toast for her child. 

J. W, Dodd, first-çlass passenger, testified that he suffered from 
hunger'many times on the tfip; that not only the méat wàs very 
bad, but the chîcken also; that it made his little girl sick to eat 
it. Mrs. Dqdd testified that she was ill during i^iost of the voy- 
age, but could only get the Same food' as was served to the pas- 
sengers generally, and of that she could only ëat the rice and 
bread, which was served in very insufficient quantity. 

W. F. Aiistin, first-class passenger, testified that he was made ill 
for four dayson account of the bad food; that it was ail bad in 
quality, and very little in quatitity ; that he paid a dollar a day for 
a few crackers for his wife, who was unable to leave her room. 
Mrs. Austin stated that the doctor said her illness was on account of 
the food. ' , 

B. Berner, first-class passenger, testified that after they were out 
fivé days therewas nothing but refuse of the stores left; that soup 
was brought to his room to him when ill which had maggots float- 
ing on it. ' 

James Groendyke, first-class passenger, testified that the méat 
was b^d fronl tlie day of the accident. 

' Mrs. G. Ë.' Fostèr testified that because of tainted méat and poor 
cboking of dther food there wàs danger to health; that she was 
poisoned , by, the bad food, and had to consult the ship's doctor ; 
that she shafed her rations with children and babies on board; that 
three days after they were put on short rations both men and 
women looked as if starving tô deàth, and some were too weak to 
carry their small baggage whën they arrived at Seattle. 

W. T. Hûine, a first-class passenger, testified that when they 
were placed oh short rations ho.'att^mpt waS lïiade to give décent 
service or properly cooked food; that friends of his were made ill 
by the poisonous condition of the méat, ànd one lady suffered serions 
illflèss from ptomài^ie poisoningf; that the food given them was of 
such a character that it affprdëd ho sustenancé,, and within half an 
hour after eating the passengéFs wQûld bè as htogry as ever; that 
sea biscuits which were furhished the first-claés passengers were 
found to be maggoty. ,,,.,,;, ,■ 

George îïl Woods, a first-cla^s'îîaSsengef, sta'féd that the butcher, 
whom he knew,;told him n^ot tp .eât; the meât,'asit"was rotten; that 
the chickeris wère blue and bîaclç When he saw them lying on blùcks 
near the kitchen; that hé co^ld nbtdrink the watef. 

Mrs. Géorgie Grant and B^llà .-^/s'echér, first-class passengers, tes- 
tified that the' fpod was unfi't tô feat, ând that they suffered from 
hpnger , an4 ;thif st. ,'."',. 

I. A. Hodges, firsit-class pàsserigèr, declared that the méat was 
rotten, and the dog salrnon sery«d in its place could nôt be eaten 
by a white mkn. Mrs. HodgçS testified that she suffered extremely 
from hunger and the fiith on the "vessèl ; that the little children look- 
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ed as bad as the starving children of India ; that she had a box of 
provisions of her own on board, but the officers objected to her giv- 
ing it to the passengers; that she did get some hot water, however, 
and make beef tea for the children ; that one of the butchers warn- 
ed her not to eat the méat, for fear she would be poisoned. 

A. G. Walsh, a first-clàss passsenger, testified that he had to eat 
at the third table, and in conseauence got only coffee during the 
entire day at times ; that his stomach became so deranged from the 
effects of hunger and poor food on the trip that he was obliged to 
be under the care of physicians for a year and a half afterwards. 

Charles W. Garside also testified that he was obliged to stay 
at médicinal springs for two months after the voyage before he was 
in condition to attend to business. 

W. F. Burns, first-class passenger, testified that he sufïered from 
starvation and from sickness caused by eating tainted beef. 

L. L. Oie, a second-class passenger, testified that on the llth of 
September they got cofifee in the morning and three little sea bis- 
cuits that were very musty; on the 12th, one meal; on the 13th, 
14th, 15th, 16th, inh, 18th, 19th, and 20th, one meal, and coffee in 
the morning. The meal consisted of a little méat, some half-cook- 
ed rice or a potato, and one slice of bread. He became so weak 
he was barely able to crawl around. 

Henry Larsen, a seafaring man, assisted in fixing the rudder, but 
became so weak from hunger that he could not stand at times. 

Several of the second-class passengers testified that they helped 
around the kitchen in order that they might obtain food; that even 
in this way they sufïered from hunger. 

Between 70 and 80 second-class passengers testified uniformly 
that when put upon one meal a day the cooking was very poor, the 
méat tainted, the cofifee unsatisfactory, and that ail sufïered from 
hunger. 

James Alexander, second-class passenger, testified that he had 
been a butcher for 16 years, and from his knowledge the méat fur- 
nished to the passengers was rotten, and not fit to be fed to animais. 

Paul Loncan, a second-class passenger, testified that he was a 
cook by occupation ; that he helped the butcher to clean the ice 
box ; that they took out several barrels of foui water in which the 
méat had been lying; that, although they took on fresh méat at 
Nome, it was spoiled before it was used, because of bad packing; 
that he did not dare to eat méat during the entire voyage, and 
sometimes had to wait so long for his portion of bread and potato 
or rice, because of standing in Une to be served, that it was 5 
o'clock in the afternoon before he had anything to eat. 

J. L. Penny, a waiter on the steamer, testified that the méat on 
board was unfit for use when they left Nome; that he heard much 
complaint in every department because of insufficient food, and saw 
men picking up scraps from the refuse to eat. 

James Bames, messman for the engineers and officers, testified 
that the ship had not nearly as many stores on board as on the 
previous trip; that he helped to store the ship on both trips; that 
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the méats werè so bad ïhe' engineers and officers would not eat 
them. ; ^ ' 

Ma'ny testified that they could not remain in the vjcinity of the 
butcher shop bécause of the stench that came from it. 

In contradiction of this testimony the claimant introduced a num- 
ber of passengfers as witnesses, to whom the situation on board the 
vessel did not appear so disagreeable. Thèse passengers are not 
libelants, and hâve made no complaint against the vessel. 

E. A. Abbott testified that the quality of the food which he re- 
ceived atall times Was good. He sawr no putrid méat, nothing but 
what was eatable. He had dog salmon one night, and did not fan- 
cy it very much, but ate what he had; did not consider it as good 
as other salmon he had eaten. 

Abram A. : Manning, a marine engineer of 40 years' expérience, 
testified that the quality of the fôod was as good after the breaking 
of the rudder as it was before, but the quantity was not there. 
Before thè 'breaking of the rudder he heard no fault found with the 
quality of' the: food. He States that they were five days on one 
meal a dây/arid afterithat they had cbiïee in the morning, and one 
substantial meal,, comriiehcing about 3 o'clock in the afternoon. 
The provisions werè ail- put ion each man's plate, dished out in the 
steward's department, and he had something to take from his meal 
to his staterdom nearly every time; so, if he wanted a lunch be- 
tween times, he would éat it. Sometimes he had a pièce of bread, 
and sometimes a pièce of méat. 

E. W. Melsé^ freight agent for the Pacific Clipper Line, testified 
that he had no fault to find wïth the provisions prior to the acci- 
dent. After the accident the quality of the food was very good, 
cônsidering the conditions. , He had one meal a day, and on those 
days he had, in addition,! a breakfast consisting of coffee and some- 
times mush and crackers, and once or twice there was méat. After 
the jury rudder got to working, the meals were just the same as they 
were before the breakdowrà, and the quality was just the same. 

Sidney G. Gale and wife were called as witnesses for the claim- 
ant. Mr. Gale had been in the employ of the White Star Company 
at Nome, the company that owned thé Oregon. He testified con- 
cerning the raeat placed on board; the vessel at Nome, and other 
matters, but was not askèd as to the quality of the food served 
after the accident. Mrs. Gale was interrogated upon this subject, 
and testified that for the first few days after the ship broke down 
they were put on one me^l a day ; that they aiso had breakfast, 
Consisting, on the first féw days, of cofïee and crackers, and after 
that of oatmeal or cereals. She stated that the cdoking was good, 
and the food in first-class condition. 

S. E. LewiSi a master mariner of 15 or 16 years' expérience, tes- 
tified that he had no complaint to make in regard to the quality 
of the food ; that, while they were put on rations of one meal a day, 
they had tea and coiifee, and maybe a biscuit, in the morning, and 
then a réguler rneal in the afternoon at 2 o'clock. The méat he saw 
was not rotten. 
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Charles Lîvîngstdn testified that after they were put on one 
meal a day the f ood Avas well cooked, with one exception. He 
got some rice that was net well cooked, but never any spoiled méat. 
Sirs. Livingston testified that the quality of the food was ail right ; 
that she had ail she wanted ail the way down. 

Frank Muldôon testified that he did net remember that any bad 
or spoiled food was furnished him on the trip, except once, when 
he happened to get à handful of crackers that were musty, and he 
could not eat them. With this exception, the quality of the food 
was good, though there was not enôugh of it. 

Eugène O'Connor testified that the quality of the food he re- 
ceived was ail right, and that he got no rotten méat. The rîce 
served to him was cooked. He did not think the food unhealthy, 
or that it caused any one to be sick. 

David Piper, a master mariner, testified that he thought the 
meals very fair for that country ; that the méat was ail right, so far 
as he was concerned — the pork, mutton, and beef. 

Fred Warner, a master mariner, testified that the quality of the 
food, both before and after the accident, was good. He suffered no 
great hardship from hunger. 

Mrs. M. B. Reed testified to the same efïect. 

Reuben E. Lane, a passenger, was called, and testified concern- 
ing the number of meals served on the vessèl after the breaking of 
the rudder, but was not asked as to the quahty of the food. 

Thèse 14 witnesses were ail of the passengers that were called 
on behalf of the claimant upon this subject. Of the ship's officers 
and crew, the following testified in favor of the quality of the food : 
John Ansell, first oificer, Dr. J. Allen Harmsley, Ship's surgeon, 
Samuel Sutton, chief engineer, W. H. Simpson, chief steward (above 
mentioned), James H. Close, steward, A. H. Harris and Albert Aus- 
tin, cooks, A. L. Cunnington, bedroom steward, Chris Dranga, steer- 
age steward, Fred Luckerath, waiter, B. Ogden, steerage waiter, and 
George G. Reis, porter. 

The further fact is to be noted that about 116 passengers hâve 
not joined in this action, and hâve made no complaint concerning 
the provisions or the lack of food on board the vessel. This fact 
is urged as évidence that they had no cause of complaint, and, fur- 
ther, as évidence that no cause of complaint existed with respect 
to any of the passengers. But the silence of thèse 116 passengers 
cannot be so construed. Not every one who has a cause of com- 
plaint against another submits the complaint to the détermination 
of the courts. An injured person may prefer to abide the injury in 
silence, rather than incur the trouble and annoyance of seeking a 
légal remedy. The testimony of thèse passengers was open to 
both sides, and no inference can be drawn either way. We do not 
know whether they considered themselves injured, or not. 

The weight of testimony was clearly in favor of the libelants, and 
justified the finding of the court below that they were entitled to 
recover damages for the injuries they received in conséquence of 
the failure and neglect of the owners, officers, and agents of the 
vessel to supply them with a sufficient quantit)'- of wholesome food. 
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We consider the award of the court sufiîcient, under the cîrcum- 
stances, including whatçvèr damage the libelants sustained by reason 
of the uncleanly condition pf the vesseL 

The claimant contends net only that the vessel incurred no lia- 
bility by reason of any of the facts involved in this case, but that 
the Company owtiing the vessel expressly contracted with each and 
every passenger for i^onliability. This contract was contained in 
the conditions of the ticket purchased by each passenger. This tick- 
et was signed by the passengers and the agent of the company, 
and this contract, whîch was expressly made a part of the ticket, 
provided, among other things, that neither the carrier nor the ves- 
sel, its owners, charterers, or agents of either, should be responsi- 
ble for loss, delay; or injury to any passenger arising from négli- 
gence in the navigation of the steamer or any other vessel, or from 
any act, neglect, or default of the ship's owners' servants, whether 
on the steamer or not, or from any latent defect in the hull, ma- 
chinery, or appurtenances of the vessel, though existing at the time 
of shipment or sailing on the voyage,'or thereafter arising, provided 
the owners had exercised due diligence to make the vessel sea- 
worthy. We hâve already explained that the liability of a vessel 
for an injury arising eut of latent defects in the vessel is not implied 
in the contract for the ,carriage of a passenger, and that question is 
therefore not involved in this case. \Vith respect to the other pro- 
vision of the, contract, relieving the carrier from responsibility for 
the négligence of the carrier provided he has used due diligence to 
make the vessel seaworthy, it is perhaps sufficient to say that this 
provision, if itmeans anything, is also inapplicable to the présent 
case. But if, by any construction of its terms, it can be held to be 
applicable, it is clearly void by reason of being against public policy. 
Railroad Co. v. Lockwood, 17 Wall. 357, 21 L. Ed. 637; Liverpool 
Steam Co. v. Phénix Ins. Co., 139 U. S. 397, 9 Sup. Ct. 469, 33 L. Ed. 
788 ; Companie La Flécha v. Brauer, 168 U. S. 104, 117, 18 Sup. Ct. 
13, 43 L. Ed. 398. 

In the libelant's cross^appeal numerous errors are assigned in 
support of their contention that the damages awarded by the 
District Court were insufficient to compensate them for the inju- 
ries they sustained on board the vessel. Thèse errors relate in part 
to the failure of the court to find certain facts which it is claimed 
establish the négligence of the owners and officers of the vessel in 
knowingly sending the vessel to sea with a defective rudder. It 
appears from the évidence that the projecting end of the keel of the 
vessel supporting the rudder post had riveted on each side and run- 
ning lengthwise with it bars of iron called "plates." The project- 
ing end of the keel is called a "skag" or "shoe." The évidence is 
not entirely clear as to the ourposeof thèse plates fastened on each 
side of the skag or shoe. They were on the Oregon when she was 
purchased by the White Star Steamsjiip Company. Some of the 
witnesses seem to think that they were p}aced there to re-enf orce or 
strengthen the shoe, while others were of the opinion that they 
were placed there to protect the shoe in crossing over bars at low 
water. This opinion is in a measure sypported by the fact that the 



THE OREGON. 631 

plates were wider than the shoe, and extended below it, so that 
they would strike the ground before the shoe would. In May, 1901, 
the Oregon was placed in the dry dock at Quartermaster's Harbor, 
Seattle, for the purpose of cleaning and painting the vessel, and 
putting her in order for the business of the season of 1901. She was 
examined by the United States inspectors, the marine surveyors, 
the superintendent of the dock, her principal owner and Dther per- 
sons connected with the vessel, for the purpose of determining 
what repairs were necessary to place her in a fit condition for the 
service in which she was to be employed. It was then discovered 
that one of thèse bars alongside the shoe was broken, and it was 
taken ofï for repairs. It is claimed by the libelants that it was then 
discovered that the shoe was broken or cracked, and that the ves- 
sel was knowingly sent to sea with the shoe in this defective con- 
dition. The charge that the shoë was cracked or broken is posi- 
tively denied by the claimant. The évidence in support of the 
charge is the testimony of witnesses employed in and about the 
vessel, 

Frank E. Wing, a boiler maker's helper, rememberéd the steam- 
ship Oregon being in the dry dock at Quartermaster's Harbor in 
May, 1901. There were two plates on her skag, he testified — a plate 
on each side of it. One was broken, and the skag was also broken. 
They took off the plates, and had one of them welded up and re- 
riveted. The keel or skag was broken clear ofï, and the patches of 
iron were put on either side. They were riveted on. Thèse iron 
plates were about an inch thick and about six inches wide, the 
same width of the keel. One was broken at about the same place 
the skag or shoe was broken. The shoe was not in a safe or strong 
condition when the vessel left the dry dock. The way it looked to 
the witness, it was not seaworthy at ail. The keel or shoe itself 
was about 4 by 5. That pièce of iron was broken clear ofï, and the 
only thing that held it was the pièces of irOn put on either' side 
of the shoe. It was puttied up to make a smooth-looking job. 
There were several rivets along the stem that were loose, covered 
by the plates. Thèse were not tightened. 

William G. Sypher was also a boiler maker's helper. He testi- 
fied that they took oflf the two plates. One was broken. They 
welded it up and reriveted it on. The skag or shoe under the plates 
was broken ofï. It was broken ofï at the same pla:ce that the 
plate was broken. There would be no difficulty in discovering 
this if a person were; around there and made any examination at 
ail. The plates covered up about four or five rivets, which were 
perfectly loose; could moVe them back and forth with his fingers 
for a quarter of an inch. They puttied up and painted over. The 
plates were not sufificient to make it safe where it was broken ofï. 

Charles Blake, a shipbuilder, helped to take the plate or strap 
ofï, and sent it to the shop to be welded. It was broken td pièces. 
There was a fîaw in the keel on the top, but, he says, to tell the 
truth, he never examined it enough to know where the crack went, 
whether clear through or whether it was broken undefneath or not. 



632 133 FEDERAL REPORTEE. 

It wâs nighttime' when they tookit :off, and he nevér examined ît 
close to sçp whether it was cracked clear through or fiQt. 

Rçy Afartinaïich, boiler maker's helper,, worked at the dry dock. 
They took off a plate and put another one in its place. Saw a 
crack in the fceel or shoe. The plates were put on to straighten the 
skag, which had been cracked through, to hold the two pièces to- 
gether, -, 

Elmer Sofe, a boiler maker, but who within the past several years 
had been following shopwork, was at Quartermaster's Harbor when 
the Oregon was iii the dry dock in May, and saw them fixing the shoe 
or skag. Saw there was a crack in it, but he was not working on 
the vessel at the time, and could not swear to anything he was not 
working on.' It is not the usual way to put plates on to re-enforce a 
skag. ! 

H. E. Hagipff, a carpenter, was at Quartermaster's Harbor when 
the steamer Ôregon was in the dock. Saw them patching up one of 
the plates— Welding it. It was broken in, two on the starboard side. 
He did not see the skag to which the plate was fastened, but saw a 
kind of creyice there— a little crack in the center. They filled up 
the holes and crevice? with, a kind of cernent. After the vessel was 
cemented up and painted, the inspector could not detect those 
cracks, but the,,witness supposed that the inspector saw them bc- 
fore the paintirig was donc. 

John Bussanich was working at the dry dock, making rivets 
for the boiler maker. He testified thaï- the skag was cracked, but 
how deeg it ran he could not tell. There was a little crack in the 
corner. A patcTi had been put on it before. One of the plates was 
broken. They tpok it out, and put a new pièce of iron on it to 
make it long enough, and put it back again. The work waS well 
donc on that part. 

Joseph Martjnalich was at the dry dock in May, 1901. Worked 
there half a day. . Saw the Oregon, and helped to take the strap off. 
It was broken. The skag was cracked, but the witness pointed 
out a place on the diagram nearer the sterri of the vessel than the 
other witnesses. 

In support of the déniai of the claimant that the vessel was sent 
to sea with a defective shoe, the following testimony was intro- 
duced: 

Capt. George Seeley, the master of the vessel, examined the rud- 
der shoe when the Oregon was in the dry dock in the spring of 
1901. The rudder shoe was not broken. There were two plates 
put on that part of the rudderpost, keel, and shoe. They were con- 
tinuons plates, running from the keel. to the sternpost, and formed 
to fit the shape of the rudder shoe. They had been there for a num- 
ber of years before the présent owners bought the boat, when she 
was running on the Columbia river bar. They were put on for 
the purpose, as she went over the bar at low water, dragging in the 
sand going up the river, of preventing the chafing of the keel. Pre- 
vious to the time the rudder broke down no one ever reported to 
the master tbàt the rudder was out of order. No sea captain of 
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reasonable expérience would go to sea with a broken rudder. If 
the shoe had been broken when she was in the dry dock, he says 
he would hâve séen it, and he saw nothing to indicate that it was 
broken. He did not examine the shoe in particular; had no rea- 
son to do so. Saw the vessel when she got on the dock after the 
accident. The shoe was broken short up to the sternpost, probably 
five or six inches back from the sternpost. 

Samuel Sutton, chief engineer of the Oregon on the voyage in 
question, had been such engineer for nearly two years. The plates 
on the shoe had been there ever since he had known the ship. Ves- 
sels that navigate the Columbia river and the Columbia river bar 
are subject to an excessive wash on that part of the trip. They 
drag on the bar, and pièces are put on to protect them from the 
wash of the sand. He testified that they had fairly good weather, 
on the voyage in question, down to the Pass ; that shoes hâve been 
known to break in ail kinds of weather. It is no unusual thing for 
a shoe to break. When the rudder broke there was quite a heavy 
sea running. 

Frank Walker, naval constructor, naval architect, and marine sur- 
veyor for Lloyds, was connected with the Quartermaster's Dry 
Dock in 1900 and 1901. The Oregon went on the dock May 6, 1901, 
principally for painting and cleaning. There was a re-enforcing 
plate on the stern frame slightly fractured, and they deemed it ad- 
visable to take it off and repair it. The nature of the fracture was 
principally bad welding. The witness superintended the taking of 
that plate off, and also the putting of it on ; examined the shoe, and 
to the best of his knowledge it was not broken. If it had been 
broken, he would hâve noticed it immediately. He could only sur- 
mise what the re-enforcing plates were put on for. The vessel had 
formerly been in a trade where she had been scraping over sand 
bars on the Columbia river. The bottom of the keel and the bot- 
tom of the shoe had been worn to a certain extent, but nothing 
out of the way, and those plates had been placed on each side to re- 
enforce the skag. They extended below the skag, and the plates 
would wear, and not the skag. The witness marked on a diagram 
the point where the plate was welded, almost dead in the center. 
He saw the vessel after she broke down, in September, 1901, and ex- 
amined her then as the surveyor for Lloyds' agency. The shoe 
was broken within about 10 or 12 inches of the sternpost proper. 
The last break was not within two feet of the break in the re-en- 
forcing plate which was welded in the spring. The last break 
was a clean, clear, fresh break. After the repairs were made on 
this vessel in May, 1901, so far as stern frame, sternpost, rudder 
propeller, and skag were concerned, she was seaworthy. The effect 
of sait water upon iron is to show up the grain. It will show a lot 
of streaks and marks where the grain of the iron runs. An inexpe- 
rienced man might think this grain in the iron was a crack. It is 
a veiy common thing. Had the skag been broken, the vessel would 
not hâve gone to sea. The United States inspectors would not 
allow a ship to go to sea> with a broken skag. No one would hâve 
passed her. 
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• Soli G.; Sipipson testified that the White Star Company pwned the 
Oregon; and he owned ail the stock of the company except two 
or three shares ; that when the Oregon was on the dry dock in the 
springof 1901 he had charge of the repairs. He took the United 
States inspectors up there. - Previous to the return of the ship to 
Seattle in a broken condition, he had no knowledge of her having a 
broken shoe, or being in an unseawprthy condition. Did not think she 
was. The ship was inspected by the inspectors, and they informed 
him that sjie was in good ♦:ondition in every way. He spent $113,- 
000 to ptit her in that condition after he bought her. Ône of the 
plates : was taken off when she was on the dry dock. The rivets 
which held the plates on had corroded, and they were reriveted. The 
angle of oneof the plates wascracked, and the inspectors said to 
îake that plate ofï and weld a pièce of iron in that angle and re-en- 
force it, and put it back again, which was donc. The witness was 
not notifjed that it was fixed in an unsafe manner, The shoe was 
not broken. 

Edwin C. Warner, manager of the Puget Sound Dry Dock Com- 
pany, remembered the steamship Oregon being iji the dry dock in 
May, 1901, : The United States inspectprs inspected her and di- 
rected what repairs should be made. The shoe or skag was not 
broken. The witness saw it himself. When a vessel is placed in 
the dry dock, before anvi repairs are made the vessel is subject to 
the inspection of the United States inspectors. The owners wait 
for the inspectors to appear, and they examine the vessel, and dic- 
tate what repairs shallbe made. In every case repairs are made 
exactiy as they dictate, because the vessel is subject to their in- 
spection afterwards. It is customary, in making repairs of that 
kind, to always exceed what is known as the original construction ; 
that is, a large factor of safety is added. So far as the stern frame, 
sternpost, rudder propeller, and skag are concerned, that vessel 
was seaworthy when she left the dock managed by the witness in 
May, 1901. In his opinion, an extraordinary sea struck the shoe. 
That that was the only explanation of the break. The plates were 
put on the shoe to keep the sand from rubbing on the shoe. They 
projected below the keel an inch and a half or two inches. There 
was no crack or break of any kind in the skag or shoe under the 
plate at the point where the plate broke. The plate was broken 
as near the center as possible. When the vessel broke down the 
skag was broken close up to the sternpost, somewhere in the neigh- 
borhood of 15 or 18 inches from the sternpost, and, counting the 
fillet, 12 inches. It was a fair, square break, with no sign of flaw or 
fracture. It wajS ail clean, 

The certificate of the inspectors was introduced in évidence. It 
certified that the vessel was inspected by them on May 17, 1901. 
The certificate is signed by William J. Bryant, Inspector of Hulls, 
and C. C. Cherry, Inspector of Boilers. This certificate was issued 
under the provisions of section 4417 of the Revised Statutes [U. S. 
Conip. St. 1901, p. 3024], requiring that the inspectors should once 
in every year carefully inspect the hull of each steam vessel within 
their district, and satisfy themselves that every such vessel so sub- 
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mitted to their inspection was of a structure suitable for the serv- 
ice in which slie was to be employed ; that sht had suitable accom- 
modations for passengers and crew, and was in a condition to war- 
rant the belieî that she might be used in navigation as a steamer 
with sâfety to life. The gênerai rules and régulations in force at 
that time gov>.»rning Unîted States inspectors required that "when- 
ever any steam vessel is placed upon the dock for repairs, it shall 
be the duty of the owner or agent to report the same to the board 
of ^ocal inspectors of that district, so that a thorough inspection 
may by them be mâde to détermine what is necessary to make such 
vessel seaworthy, if the condition or âge of the steamer, in the 
judgment of the inspectors, renders such examination necessary." 
The presumption, as well as the évidence, is that thèse officers per- 
formed their duties in the case of the Oregon. 

Upon the testimony quoted, the District Court found as a fact 
that the principal owner of the vessel, as well as her master and 
chief engineer, believed that she was a good ship, and that they 
were not chargeable with culpable négligence in the sensé of having 
acted in bad faith, or with having failed to meet the requirements 
prescribed by the statutes relating to the construction, repair, 
equipment, and inspection of passenger ships. This finding is fully 
justified by the évidence, and is in no way modified by the finding 
that the vessel was not seaworthy when she left Seattle, which 
finding is based upon the opinion of the court that the mishap 
could be accounted for on no other theory than the inhérent weak- 
ness of the shoe. Moreover, the court déclares what it means in 
finding that the vessel was not seaworthy. It says: "In ail con- 
tracts of aflfreightment there is an implied warranty of the sea- 
worthiness of the ship at the time of leaving port ; and, although 
the utmost diligence may fail to detect latent defects, the carrier 
is not exempt from liabilit)'- for damage to her cargo resulting from 
unseaworthiness due to a latent defect. Of necessity one party or 
the other must carry such risks, and the law places that burden on 
the owner" — citing the cases of The Rover (D. C.) 33 Fed. 515, and 
The Caledonia, 157 U. S. 124, 15 Sup. Ct. 537, 39 L. Ed. 644, cases 
involving contracts for the carriage of goods, and not for the car- 
nage of passengers. We do not think the évidence establishes the 
fact that the owner, officers, or agents of the steamship Oregon 
sent her on the voyage under considération knowing that her rud- 
der was in a defective condition. 

The disallowance of a proctor's fee of $20 in each case claimed in the 
cost bill was correct. Costs in the admiralty are wholly within the con- 
trol of the court, and are allowed upon équitable considérations. Ben- 
edict's Admiralty (3d Ed.) §§ 550-553; The State of Missouri, 76 Fed. 
376, 381, 22 C. C. A, 239. The libelants ail appeared by the same at- 
torney, and the cause of action of each claimant was proven by sub- 
stantially the same witnesses. In the damages awarded by the court 
a proctor's fee of $10 in each case was allowed, and this allowance, we 
think, was libéral. It was certainly sufficient. The same observation 
is applicable to the claim for a déposition fee of $350 for examining 
and cross-examining each witness. 
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ît followsthat the judÊ:ment and decree of the District Court îs 
affirmed, 

RGSS, Circuit Judge (concurring). I concur in the judgment 
and in the opinion, except in suc)i portions of the latter as hold 
that; the question of thp se^worthiness pf the Oregon at the time 
of the voyage in question was not involved in the case, and that 
the évidence fails to show any négligence on the -part of her owner 
in that regard. I agrée, of course, that a carrier of passengers is 
not an insurer of their safety; but it is just as well settled that 
such carrier must exercise the highest degree of care, prudence, 
and foresight. : I agrée with the court below that the évidence in 
the présent case shows that the Qregon was unseaworthy prior 
to and at the time of entering upon tiie voyage in question, and 
that the condition of h«r rudder, as presented when she was in 
the dry dock in May, 1901, was sufficient to hâve acquainted the 
owner and its represent?.tives with that fact. It is, in my opinion, 
the duty of a steamship company engaged in the carriage of pas- 
sengers to furnish a good, staunch, and sufhcient ship for the pur- 
pose, manned by a compétent crew. Such was the distinct ruiing 
of this court at the last term in the case of The City pf Rio de 
Janeiro (In re Pacific Mail S. S. Co.) 130 Fed. 76, and is, as I un- 
derstand it, the well-settled law. 5 Am. & Eng. Enc. of Law (2d Ed.) 
632, 558, and cases there dted. And while it is true, as has been said, 
that such, cahiers, in the case of passengers, are not insurers of 
their safe carriage, they are bound to exercise the highest degree 
of care, prudence, and foresight, not only in fitting the vessel for 
sea, but in its navigation as well. Section 4493 of the Revised 
Statutes [V.S. Comp. St. 1901, p. 3058] in terms declared that: 

"Whenever âamage ta sustalned by any passenger or his baggage from 
explosion, flre, collision, or other cause, tiie master and the owner of said 
vessel, or éither of them, and the vessel, shall be liablé to eaeh and every 
person so Injtifed, If it happena through any neglect or fallure to eomply with 
the proviaidns of this tltlë, or through some known defects or imperfections 
of the steaming apparatus or of tbe buU." 



STANDARD MARINE INS. CO., Limited, OF LIVBRPOOL, ENGLAND, T. 
NOIMS BBACH LIGHTERAGB & TRANSPORTATION CO. 

(Circuit Court of Appeals, Ninth Circuit November 7, 1904.) 

No. 979. 

L Mabine Iksubance— CoNSTEtroTivE Total Loss— Abandonhent. 

In marine Insurance, a constructive total loss Is one upon the happening 
of whieh fhe insured may abandon the subject-matter of the Insurance ; 
and, unlctss there remains something of value to pass to the underwriter, 
there ta notliing to abandon, and no case for tbe application of the doc- 
trine of constructive total loss. 

2. Sauk. '. 

An insured cargo was damaged to (Some extent,on the voyage from perlta 
of the sea, and after reaching the port of deliyery both vessel and cargo 

T 1. See Insurance, vol. 28, Cent Dlg. SS 1192, 1195. 
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were sold in satisfaction of a claiin for salvage. There was no evldenre 
to show thc amount of the damage to the cargo, nor was tlie value of the 
salvage services ever ascertained. There was no abandonment prior to 
tbe sale. Held, that there could not be an abandonment afterwards, to 
create a constructlve total loss, the property having passed beyond eontrol 
of the insured ; nor were the facts such as to constitute a total loss 
without abandonment. 

3. SaLVASE— AUTHOKITY TO DETEBMINE EIGHTS — XoNJUDICIAL OlTICEB. 

The captain of a revenue cutter lying at Nome, Alaska, at a tlme 
when there was no court at the place, had no authority to détermine the 
rights of salvors, unless as arbitrator by agreement of the parties ; the 
question being a judicial one, of which a court of admiralty alone bas 
jurisdictlon. 

4. Marine Insueancb— Sue and Labor Clause— Conteibtjtion by Insxtber 

to expense. 

Under a marine poHcy requlring the insured to sue, labor, and travel, 
and use ail reasonable means for the security, préservation, and recovery 
of the property insured, for the expense of which the insurer will contrib- 
ute in proportion as the sum Insured is to the whole sum at risk, the 
sum at risk is the valuation of the property as stated in the pollcy, which 
Is eonclusive between the parties ; and the rule is not changed because 
such sum happens to equal the sum insured, thus obligating the insurer 
to pay the whole of the expense incurred under the sue and labor clause. 

5. SAME— Loss THEOUGH WiLLFUL ACT OF MASTEB— CaLIFOKNIA STATUTE. 

TJnder Civ. Code Cal. § 2629, providing that "an insurer is not liable 
for a loss caused by the wlllful act of the insured, but he is not exonerated 
by the négligence of the insured, or of his agents or others," expressly 
made a part of a marine policy on cargo, there can be no recovery for 
loss or damage resulting directly from the act of the master in designedly 
undertaking to force the vessel through floating ice on a voyage to Alaska, 
with knowledge of the dangers to be encountered and with ample time to 
hâve avoided them, in order to arrive more quickly at his destination and 
seeure a better market for his cargo. Such eonduct Is not mère négligence, 
but is a willful omission to perform his légal duty and an intentlonal 
commission of a wrongful act 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

Van Ness & Redman, for plaintiff in error, 
Nathan H. Frank, for défendant in error. 

Before GILBERT and ROSS. Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This wrît of error brings up for review a 
judgment against the Standard Marine Insurance Company, Lim- 
ited, based upon a policy covering certain articles laden on the 
barkentine Catherine Sudden for a voyage from the port of San 
Francisco Jto Nome, Alaska, whereby the Insurance Company in- 
sured certain merchandise of the défendant in error, laden below 
deck, in thé sum of $5,250, and a lighterage plant, also belonging to 
the 'défendant in error, laden on deCk, in the sum of $3,000, against — ■ 

"Périls of the seas, pirates, assailing thieves, jettisons, barratry of the master 
or mariners, and ail other losses and misfortunes that hâve or shall come 
to the hurt, damage, or détriment of the said property, or to which Insurers 
are liable by the rUles and custonis of insurance in San Francisco, excepting 
such loBses and misfortunes as are exeluded by this policy." 
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The pdlicy provided that the risk thereunder should "cease at 
ship's tackle or thirty days after arrivai at destination"; and, in ac- 
cepting it, the défendant in error engaged for itself, its factors, serv- 
ants, and assigns — 

"To sue, labor, and travel, and use ail reasonable and proper means for the se- 
curlty, préservation, relief, and recovery of the property insured, or any part 
thereof, and also to use ail proper and légal means to reeover, through gênerai 
average or otherwlse, from the parties interested in vessel, freight, or cargo, 
elther or ail, any sums due the property insured or its owners, on aceount of 
sacrifices, losses, or expenses incurred for the général safety or the common 
good, to the charges whereof this company will contrlbute In proportion as the 
sum insured Is to the whole sum at risli." 

None of the articles in question vi^ere covered by the mémoran- 
dum clause of the policy, which provided that ail articles not ex- 
cepted under that clause were — 

"Warranted by the Insured free from partlcular average and partial loss, un- 
less occasioned by standing, sinking, flre, collision, or other extraordinary péril 
hereby Insured against, and ampuntlng to fifty par cent, or more on the sound 
value of the whole shipment at the port of delivery, and ail such loss shall be 
settled on the principles of salvage loss, with beneflt of salvage to the in- 
surers." 

The policy contained the further stipulation — 

"That the provisions of the Civil Code of Callfornia shall be conclusive and 
binding, as regarding the warranty of seaworthines?, liability of Insurers in 
case of prior, subséquent, or simultaneous Insurance, and such other questions 
as are therein leglslated upon and not otherwlse provided for in this policy." 

The complaint allèges that while the vessel was proceeding upon 
her voyage the whole of the insured merchandise and lighterage 
plant were lost by périls of the sea, to the damage of the défend- 
ant in error in the full sum insured. 

Among the défenses interposed by the insurance company were 
the following: That the Sudden, with its cargo, including the ar- 
ticles hère involved, sailed from San Francisco for Nome April 
28, 1900, and on or about the 28th day of May, 1900, in passing 
through and out of Unimak Pass into Behring Sea, met drift ice, 
and within 24 hours thçreafter met with large fields of ice; and 
within 48 hours thereafter ran into and was surrounded with heavy 
ice, and thereafter, and on or about the 3d day of June, 1900, was 
struck by ice on her poft bow, which was thereby stove in; that 
by reason of the injury thé vessel was so crippled that she was 
compelled to seek and obtain assistance from other vessels then in 
the vicinity. That the property insured by the défendant to the 
action, and then on board the Sudden, consisted of miscellaneous 
merchandise stowed below dçck, and a lighterage plant, consisting 
of a launch,; scow, and surf boat or boats, loaded upon her deck. 
That in the vicinity of the Sudden at the time were the sailing ves- 
sels Pitcairn and Rube Richardson and the steamer Corwîn. That 
considérable portions of the merchandise so insured by the défend- 
ant to the action were taken from the Sudden by the Pitcairn, Rube 
Richardson, and Corwin. That the plaintifï to the action then 
and there arranged with the captain of the Corwin to tow the 
Sudden and the launch, scow, and surf boat or boats to Nome. 
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Alaska, agreeing to pay as salvage for towing the launch, scow, and 
surf boat or boats the sura of $2,500 ; and that in pursuance of that 
agreement the Corwin did tow the launch, scow, and surf boat or 
boats and the Sudden, with so much of the insured cargo thereon 
as had not been taken from her by the Corwin, Pitcairn, and Rube 
Richardson, to Nome. That the plaintifif to the action sailed the 
Sudden into the ice, knowing full well that so to do endangered the 
saîety of that vessel, and that so to do was not consistent with good 
seamanship, or with due and proper care ; but that plaintiff, when 
ice was encountered, in the exercise of due and proper care, should 
hâve changed the course of the vessel, and hâve sought open water 
or a port of safety until the danger from ice had passed. That 
upon the arrivai of the Sudden and the launch, scow, and surf boat 
or boats at Nome in tow of the Corwin, the launch, scow, and surf 
boat or boats were delivered to the plaintiff to the action, and upon 
the suggestion of its agent at Nome a survey was held upon the 
vessel and cargo, resulting in the condemnation of both vessel and 
cargo, and a recommendation that they be sold; whereupon the 
vessel and cargo were sold at public auction. That the sale of the 
cargo was by manifest lots, without inspection or opportunity to 
inspect by the purchasers thereof. That at the sale the merchan- 
dise hère in question was sold for $330, which was at the time of a 
value greatly in excess of that amount. That with the lighterage 
plant the instired merchandise could hâve been landed at Nome. 
That the plaintiff to the action did not in any way seek to arrange 
Avith the Corwin, or with any of its ofïicers, agents, or servants, for 
the landing or delivery to the plaintiff of the insured merchandise, 
or any part thereof, nor to secure from the Corwin, or any of its 
ofFicers, agents, or servants, nor from the Pitcairn or Rube Rich- 
ardson, the return or delivery to the plaintiff of any of the mer- 
chandise taken from the Sudden, nor any compensation therefor, 
and did not in any way seek, and has not in any way sought, to 
arrange or agrée with the Corwin, or with any of its officers, agents, 
or servants, for the amount to be allowed or paid to it by way of 
salvage for the insured merchandise in question, and did not in 
any wày seek, by the purchase of such merchandise at such sale or 
otherwise, or at ail, to recover the insured merchandise, or otherwise 
to reduce the loss to the plaintiff or to the défendant to the action. 
That had the plaintiff sought to secure the delivery to it of the in- 
sured merchandise, or had bid in the same at the auction sale, it 
could and would hâve greatly lessened the loss to plaintiff on such 
merchandise. That upon the arrivai of the Sudden at Nome the 
weather was calm, and that the insured merchandise could hâve 
been safely landed and delivered to the plaintiff, and would hâve 
been so delivered if plaintiff had sought to secure the delivery 
thereof. 

It appears frpm the record that the Sudden left San Francisco in 
command of Capt. John L. Panno, on the 28th day of April, 1900, 
and proceeded on her voyage, sailing through the Unimak Pass into 
Behring Sea about the Ist of June. We extract from the testimony 
of Capt. Panno : 
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"We salled from San Francisco on tlie 28th day of April. The vessel was 
net down In the water more than ùsuâl. She was properly loaded. As a 
mariner I considered it a late date to start for Nome Beach. Vessels had 
gone ahead of us; the ; Thrasber and the Pltcairn, and several others. I 
cànnot remember the ïJatnes; Most ail the steam vessels had gone ahead of 
us. The Thrasher was a Steamer, and thé Pitcairn was a saillng vessel. The 
Rube Klchardson was a sailing vessel. The Pltcairn left some timè in January 
or February. We ovep-boolî her on the way up. She had two or three months 
the start of ps. I f ound h^r in the Ice. The Unimak Pass is located at the 
entrante tb ihe Behring Sèa. We passed through Unimak Pass into Behring 
Sea. We went through' the pass about the Ist of June. We did not corne in 
sight Of lee^untll after we got to Unimak Island. I think that was about two 
and a hftlf or three days from Unimak Pass. The ice waS about flve miles 
away when I flrst slghted It. It was about 5 o'clock in the afternoon then. 
It was on the lea beam. It was to the left of us, The ice was in small pièces, 
as blg as thls room and bigger. They were floating pièces, broken ice. Some 
of them were about levai wlth the water, and some of them eight or ten feet 
high. It Is generally understood that the largest part of a chunk of ice is 
that below the surface of the water. I had no idea how far below it extended. 
Some of thèse small chunks that I noticed floating about were a quarter of 
a mile, a mile, and flve miles apart. They were not very numerbus. I sailed 
right on, and did not turn around and go back. My object was to get through 
it When I got to the ice itself I found leads once in a while. Perhaps to- 
night I would be ail Inclosed with ice — ice ail round us, so we could not move 
any way ; but during the nlght that ice would move, and perhaps in the morn- 
ing at 8 or 9 o'clock we would hâve a lead of four or flve miles that we eould 
sail through. But around thèse leads, on each side and forward, it was full 
of ice. The ice got thickef as I prpceeded. I sighted a lot of vessels at about 
the tlme I flrst struek this ice In Behring Sea. They were ail in the same 
position that I was ; some steamers and some sailing vessels. The Pitcairn 
and the Rube Rlchardson were sailing vessels, both bound for Nome, with the 
same kind of cargo that I had. We were ail trying to get there as soon as we 
could, as early as we could get there. We wanted to market our goods. The 
next mornlng after sighting the ice it was broken, but rather larger; larger 
in proportion. I do not knOw whether it was any thicker. It was about the 
same hèlght ont of the water. It was thicker as to the pièces being closer 
together. I kept on sailing through it ail that day and ail the next night. On 
the third day we could not get through it. We got In a lead, and we could 
not get through. I tacked ship and stood back again, and found a lead, I sup- 
pose 10 or 15 miles. I went right into it, still fighting to get up to Nome. 
I did not get through that lead. I got up about 10 miles and fell in with the 
Portland and another steamer. I fell in with two steamers and stopped in 
the ice with them ; made fast to the ice and lay there two days. They were 
stuck in the ice. We lay there until we got a lead, and kept working up 
through It. We continued four or flve hours after we got out of the last pack 
before we were stopped again. In the next lead I was In the eompany of two 
steamers, and the steamers left about 4 o'clock in the morning ahead of me 
through that lead and went on through out of sight. I got under way about 
8 o'clock in the morning and started after them, and at about 11 o'clock, or 
10 b'elock, I hit a pièce of ice. The ice did not hit me. I hit It My vessel 
ran into the Ice. She hit ît, and knocked her bow in, something llke that desk 
there [indicatlng]. There was a pièce of ice whlch I supposed I would go 
clear of, and down under water it stuck out like that desk, and hit her bow 
down under water. The Ice was a great deal barder underneath than it would 
hâve been on top. It looked llke fresh-water ice. The moment I struek the 
ice there was a hole in my bow. As soon as I felt her hit it, I put her bow 
on a cake of ice, so as to catch her there, so as she would not go down. I put 
my colors down, put the Union down In distress. When they sighted me they 
came down and stopped ; that is the Rlchardson and the Pitcairn. They were 
coming down the lead astern of me, and they came up and made fast with 
me ; one a little further oflC than the other. I slgnaled them for help. Some 
of the people from the Rlchardson and the Pitcairn got ofC their vessels and 
got on mine. They lay by me until I got towed away by the steamer. The 
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people from the Rube Rlchardson and the Pltcairn took some of the goods 
off tlie Sudden. They were out stores from between decks, mostiy flour and 
lard, and such tbings as that, and I gave them' leave to take them. I found 
the vessel was flUing full of vvater, and it would be spoiled, and I gave them 
leave to take them. Thèse stores were put away on the Sudden In the 
between-decks. ïhe Sudden had two decks. Below that was the hold of the 
vessel. Thèse stores and provisions were on the second deck. There was 
nothing on the upper deck in the way of provisions. I made no distinction, 
as between the provisions or stores belonging to the Nome Beaeh Llghterage 
& Transportation Company and those that belonged to other shippers, in giv- 
Ing them permission to go on board and take provisions. The men that had 
the other stores, their goods were ail marked. They took perhaps altogether 
ten tons. Most of thèse belonged to the Nome Beach Llghterage & Transporta- 
tion Company. I told the Rube Richardson people to take thèse goods, after 
they had taken them, to Cape Nome, and what salvage there was on them we 
would pay It. The Pitcairh people — AU of our crew and everybody was 
board the Pitcairn. I did not say anything to him, because I thought they 
would eat them ail up, as we would be there four or flve days. The Oorwin 
came in sight next day, and pumped the water out of my ship, and took It in 
tow, and carried us to Nome. I made an arrangement at that tlme with the 
Corwin people with regard to the llghterage plant that was on board. There 
was a written agreement signed at that time, as between myself and the 
captaln of the Corwin, or the agent, or whoever he was. I thlnk Capt. West 
was captain. This was signed on board of the Corwin before they started. 
It was drawn up and written after I had talked with the Corwin about the 
terms on whlch the llghterage plant was to be taken to Nome. I made no 
arrangement with the captain of the Corwin as to what he would charge for 
taking the huU of the Sudden to Nome. I made no arrangement with him at 
that time as to what he would charge for taking the cargo belonging to the 
Nome Beach Llghterage & Transportation Company to Nome. I did not enter 
into any arrangement with the captain of the Corwin at that time, or with 
anybody else on board of the Corwin at that tlme, as to what should be 
charged for saving anything, except the llghterage plant. I did not expect, 
and they did not expect, to save anything when they commenced on it. So 
I could not make any arrangement I made no arrangement with them as to 
what the salvage service should be, or whaf the payment for it should be. 
The written agreement was signed before the water was pumped out of the 
Sudden and they started to Nome. After they got her up so that she could 
be towed, between that time and the time that we got to Nome, I did not enter 
into any arrangement with anybody on board of the Corwin looking to an 
arrangement of the charge they should make for salvage services for saving 
the goods on board of that ship." 

At Nome the only anchorage is the open roadstead, and there the 
Sudden was anchored. It appears from the évidence that the 
weather was at the time good, and as a matter of fact continued 
good for a good many weeks; but it also appears that storms are 
liable to occur there at almost any time. The cargo had been wet 
with sait water for seven or eight days, and, so far as it consisted 
of groceries and canned goods, was greatly damaged. But the 150 
tons of coal belonging to the défendant in error, and included within 
the property covered by the policy in question, was not much, if 
at ail, damaged. 

The défendant in error had sent to Nome as its agent one Morine, 
and given in his charge $3,000 of its money. Previous to the ar- 
rivai of the Sudden Morine had disposed of most of that money 
and had become seriously ill. Because of his illness and his consé- 
quent inability to look after the interests of the défendant in error, 
he appointed Capt. Omar J. Humphrey in his stead to take charge 
of the Sudden and her cargo, and to represent the défendant in 
133 F.— 41 
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error in respect thereto. Morine had no express authorîty to makc 
such appdintment, but it appears that his action in that regard was 
ratified by the company by letter of date July 2, 1900. Humphrey 
açceptpd the àppbintment, ànd upon the arrivai of the Sudden, in 
tow cil the Gorwin, assumed the responsibility of the défendant in 
error; iii respect to the business in question. He arranged for the 
paymént of the $2,500, stipulated to be paid for the salvage of the 
lighterage plant, and tbok possession of the same, which was first 
used-nin accordance with the salvage agreement between the mas- 
ters of the Sudden and the Corwin — ^in discharging the cargo of the 
latter. There is testimony to the èffëct that the reasonable value 
of the services of the lîghter was $400 for 10 hoùrs' work, and for 
the launch $50 a round trip of not exceeding one hour for each 
tow of the lighter. 

It appears that at the time in question there were from 20,000 
to 25,000 people at Nonie, attracted there by the wonderful discov- 
eries ofgold. There were no courts nor regularly established gov- 
ernment'of any kind at the place; but the United States revenue 
cutter Bear, with its officers and men, was there. With the con- 
sent aiid approval of Humphrey, a survey, composed of the ship 
carpenter of the Bear, the président of the Chamber of Commerce 
of Nome, and an experienced shipmaster, was held upon the Sud- 
den, and she and her cargo condemned. It was by them recom- 
mended that the veçsel Be sold, which was donc. Upon the de- 
mand of the iCa.ptain of the Corwin, and with the consent of Hum- 
phrey, the miscellaneouS cargo of the Sudden was put up and sold. 
The auctîon was held in Nome, and the sale was made by manif est 
lots, the goods remaining in the hold of the yessel anchored ofï the 
beach, without examinatio» by any buyer as to quantity, quality, 
or condition, and without any opportunity of such examination. 
The portion ôf the cargo owned by the défendant in error and cov- 
ered by the policy in suit, sold at such sale, consisted of 150 tons of 
coal and 6,000 feet of lumber sawed, fitted, and ready to be put to- 
gether as a house, and ail of the insured merchandise, except the small 
lots taken by thePitçairn, Rube Richardson, and Corwin, and was sold 
for the aggregate sum of $530, which amount was turned over to the 
Corwin. The évidence tends to show that neither Humphrey, nor Capt. 
Panno, nor any other person connected with the défendant in error, 
took any step or made any effort to secure an agreement with the salvors 
fixing a proper salvage charge, or to secure the unloading or delivery of 
the goods of the défendant in error subject to a salvage lien in favor 
of the salvors, or the unloading of those goods prior to the sale in 
order that the most advantageous priées might be obtained therefor 
at the sale, or with the view to the buying in of the goods in the 
event that there should npt be buyers thereof at fair priées; in 
short, that no steps were taken, and nothing whatever was done by, 
the défendant in error, nor by any one for or on its behalf , to mini- 
mize the loss. On the contrary, there is much évidence in the rec- 
ord tending to show that the sale was not made in good faith, but 
in furtherance of a, design to dispose of the property in question at 
priées far below its real value. One pregnant circumstance tend- 
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ing to show this is testimony to the effect that of the 150 tons of 
coal belonging to the défendant in error 100 tons were bought by 
Humphrey for $4 a ton, the cost of lightering which from ship to 
shore was at the time only $18 a ton ; whereas, it appears in the 
testimony that coal was at the time worth at Nome from $30 to $90 
a ton, and that as a matter of fact Humphrey shortly thereafter 
sold a part of the same coal for $60 a ton. It is true that the sale 
was advertised in a paper published at Nome, and that during its 
progress it was interrupted by one Gollin, who announced himself 
as the agent of the San Francisco Board of Marine Underwriters 
(of which board the plaintifï in error is a member), and that at 
GoUin's request the sale was adjourned to enable him to make an 
investigation, and that he thereafter consented, as agent of the San 
Francisco Board of Underwriters, that the sale should continue. 
It is also true that Gollin testified on the trial of this case that the 
sale was "fair and square," and also that the gênerai manager of 
the plaintifï in error testified that he thought the company should 
pay the loss as claimed by the insured. But it further appears 
that his Company is reinsured for ail but $1,000 of such loss, and that 
those reinsurers seriously object to such payment. 

It will be thus seen that ail of the insured articles in question, 
with the exception of such portions thereof as were taken on board 
the Corwin, Pitcairn, and Rube Richardson, arrived in specie at 
destination, and that the loss for which défendant in error sues (ex- 
cept as respects the lighterage plant) arose out of their sale at Nome 
under the circumstances indicated. The terms of the policy hâve 
been stated, under which it is clear that, in a case where the facts 
warrant it, a recovery may be had for a total loss, either actual or 
constructive, and for a partial loss, provided such loss be occasioned 
by stranding, sinking, fire, collision, or from any extraordinary péril 
insured against, and amounting to 50 per cent, on the sound value 
of the whole shipment at the port of delivery. A constructive total 
loss is one upon the happening of which the insured may abandon 
the subject-matter of the insurance. Unless there remains some- 
thing of value to pass to the underwriter, there is, as a matter of 
course, nothing to abandon, and no case for the opération of the 
doctrine of abandonment. 1 Am. & Eng. Enc. of Law, pp. 5-13, 
and authorities there cited; Civ. Code Cal. §§ 2705, 2717. 

It is said for the défendant in error that the merchandise cargo 
was a constructive total loss, for the reason that when it reached 
the roadstead at Nome it was still in péril, because of the constant 
danger of the Sudden going ashore. "Hence," argues counsel, "the 
cargo was, at the time of sale, by reason of a péril insured against, 
in danger of absolute destruction, and then and there the subject 
of abandonment." Undoubtedly so ; but the trouble with counsel's 
point is that, so far as the évidence shows, the insured did not then, 
nor at any other time when the property was the subject of aban- 
donment, undertake to abandon it. It is plain, therefore, that in 
so far as concerns the merchandise portion of the cargo in question 
there could, under the évidence, be no such thing as a constructive 
total loss; for long prior to the attempted abandonment ail that 
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portion of thë cargo had absolutely passed from the însured. It 
had nothing to abandon, and there was, therefore, in respect to it, 
an absolute total loss, orthefé.was no such loss at ail. Whether 
the case showed a loss amounting to 50 per cent, or more caused 
by sinking, and recoverable under the provision of the policy relat- 
ing to. that matter, is another question. 

ït isifurther contended for the défendant in error that there was 
a constructive total loss, for the reason that the danger of the Sud- 
den :going ashore at Nome rendered a sale of both vessel and cargo 
justifiable, and that, "where vessel or property is justifiably sold 
after damage by péril insured against and condemnation, it is a total 
loss without abandonment," within the rule declared in Gordon v. 
Massachusetts F. & M. Ins.. Co., 2 Pick. 249. In that case the ves- 
sel insured, having received damage from the périls insured against, 
put into the harbor oî St. Domingo. A survey was called, and the 
suryeyors reported that she CQuld not be repaired there, by reason 
of the want of materials and the extraordinary expense of making 
repairs at that place, without incurring an expense exceeding her 
value, and they therefore condemned her to be sold for the interest 
of whom it might concern, which was donc. The purchaser after- 
wards refitted her forsea. It was held that the survey was not con- 
clusive évidence of the necessity of the sale; that, if the sale were 
necessary, it would constitute a total toss without an abandonment, 
aild in such case the plaintiff.Could' recover for a total loss; but 
that in case of a constructive total loss he could recover only as for 
a partial loss, inasmuch as by the transfer he had put it out of his 
power to make an abandonment. Thé facts of that case were quite 
unlike those of the présent one.. Hère -the vessel, with her cargo, 
was anehored at Nome, in good weather, w^hich continued for weeks, 
and with a lighterage^lant owned by the insured capable of dis- 
charging the cargo. There vi^as no sale by the master of vessel or 
cargo for the benefit of whom it might concern, but a sale by the 
salvors to satisfy their lien. It is not doubted that a salvage serv- 
ice is a loss by a péril of, the sea, and that, when it is found to equal 
or exceed half the value of the insured property, the insured may, 
under such a policy as that in suit, prior to a sale ordered to satisfy 
the lien of the salvors, abandon and claim as for a total loss. But 
in the présent case there is neither a showing as to the amount of 
the damage to the cargo, nor that the value of the salvage services 
was ever ascertained. Unless the loss, was at least equal to 50 per 
cent, of the, sound value of the cargo at the port of delivery, there 
was, under the terms of the policy, no liability of the insured, and, 
as a matter of course, no forced sale of any kind could create one. 

It is further contended on the part of the défendant in error, and 
was so contended in the court below» that the rétention by the Pit- 
cairn, Rube Richardsorti and Corwin of such portions of the cargo 
in question aS' were taken on board those vessels (in quantity, ac- 
cording to the testimony, about ten tons; value not stated), and 
the sale by the Corwin of the balance of the merchandise cargo, con- 
stituted a total loss from a péril of the sea. The correctness of that 
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proposition was and is controverted by the plaintiflf in errer. Upon 
the point the court below instructed the jury: 

"The accident to the vessel, by which a hole was stove in her bow and she 
was almost submerged, was a péril of the sea from which the cargo under 
deck would hâve been lost, but for the intervention of the salvors who applied 
themselves to the reseue. In this way the vessel and cargo came rightfully 
into the possession of the salvors, vcho thereupon, and after arriving at Nome 
with the vessel and cargo, claimed the whole of such cargo under deck for 
salvage service, and, so claiming, permanently deprived the owners of said 
property. There were no trlbunals at Nome authorized to détermine the ques- 
tion of salvage, and no recognized authority in that behalf, other than the 
captain of the revenue cutter then at that place, and who, acting as arbitei' 
in the matter, gave such cargo to the salvors, by whom It was sold, and 
thereby became and was a total loss to plaintlff within the meanlng of the 
law, and for thls loss the défendant Is liable, unless the plaintifC might, with 
reasonable effort on Its part, hâve arranged with the salvors for an adjust- 
ment of the salvage claim and the delivery to it of the said cargo." 

We are of opinion that that instruction of the court was sub- 
stantially correct (Monroe v. British & Foreign Ins. Co., 52 Fed. 
787, 789, 3 C. C. A. 280), except so far as it stated that the captain 
of the revenue cutter then at Nome was a recognized authority for 
the détermination of the question of salvage. The évidence did not 
justify the statement that the question of salvage was submitted to 
the captain of the Bear by the parties in interest as arbitrator, and 
it is perfectiy clear that, otherwise, he had no power in the prom- 
ises; the question of salvage being a judicial one, of which a court 
of admiralty only has jurisdiction. There is a good deal of force 
in the claim on the part of the plaintiflf in error that it was entitled 
to the peremptory instruction requested by it, on the ground that 
there was no évidence tending to show any eflfort on the part of the 
insiired to adjust the salvage or otherwise minimize the loss ; but, 
in view of ail of the circumstances of the case, we conclude that that 
question of fact was properly one for the détermination of the jury. 

In respect to the lighterage plant the plaintiff in error requested 
the court below to instruct the jury that the plaintifï to the action 
could not recover any of the considération paid by it to the salvors 
for the salvage of that plant, or any portion of the value of such 
services, if in fact the plant or any material portion of it was not at 
the time of the salvage agreement in danger of being lost by reason 
of the injury to the Sudden. That request was refused, and instead 
the court instructed the jury as follows: 

"It dœs not appear that any Injury or damage resulted to the lighterage 
plant from the accident to the Catherine Sudden, or that the plaintiff suffered 
any loss or damage, as to said plant, within the protection of the policy, except 
in so far as plaintiflf was compelled to pay salvage for the towing of said 
lighterage plant from the place of the accident to Nome. As to such loss, the 
stipulation of the policy is to the effect that, in case of loss or mlsfortune re- 
sulting from any péril insured against, the insured is to sue, labor, and travel. 
and use ail reasonable and proper means for the seeurity, préservation, and 
recovery of the property insured, for the expense of which the insurer will 
contribute in proportion as the sum insured is to the whole sum at risk. The 
extent of the defendant's llabllity under this clause, as to the lighterage plant, 
Is such proportion of the cost of savlng the plant as the amount for which the 
plant was insured bore to its valuation, as stated In the policy, which valua- 
tion is $3,000. And wlth respect to said plant, if you flnd that the Catherine 
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Sudden was seaworthy for the voyage, the plalntlff is entltled to recover the 
$2,500 pald for Its salvage, plus the reasonable value of the services rcndered 
by the launch and barge in the discharge of the Corwln at Nome." 

The claim of the plaintiff in error that the court was în errer in 
refusing the peremptory instruction requested is based upon the 
rule laid down by Mr. Barber; 

"Where the Insurance is against total loss only, a claim for expenses In- 
curred under the suing and laboring clause vcill be dlsallowed, where it is 
évident from the facts of the case that no danger of a total loss existed." 
Barber, Prin. Law Ins. p. 370. 

The reason for the rule, as stated by Barber and in the cases cited 
by him, is that the insurer, being liable only for a total loss, is not 
interested in the prévention of anything less than a total loss, and 
cannot properly be called upon to contribute to an expense incurred 
to prevent a loss in which it is not concerned. But in the présent 
case, as has been seen, the insurance was not against total loss only, 
but against actual and constructive total loss, and against partial 
loss, if occasioned by stranding, sinking, fire, collision, or other 
extraordinary péril insured against and amounting to 50 per cent, 
or more on the sound value of the whole shipment at the port of 
delivery. The valuation fixed in the policy is conclusive between 
the parties. 

In Arnold on Insurance (7th Ed.) p. 411, it is said : 

"There is by English law no exception to the rule under discussion. As 
long as the contract of insurance remains unimpeached, the valuation In the 
poHcy can under no clrcumstances be opened; or, to use the worda of Cock- 
burn, C. J., 'vfhere the value is stated in the policy in a manner to be con- 
clusive between the two parties, the insurer and the insured, as regards the 
value, then In respect of ail rights and obligations which arise upon the policj' 
of Insurance the parties are estopped' from dlsputing the value stated." 

In The Potomac v. Cannon, 105 U. S. 630, 26 L. Ed. 1194, the 
Suprême Court said, concerning such valuation: 

"That valuation Is conclusive in respect of ail rights and obligations arising 
upon the policy of insurance." 

In section 2736 of the Civil Code of California the law is thus 
declared : 

"A valuation in a policy of marine insurance is conclusive between the 
parties thereto in the adjustment of either a partial or a total loss, if the 
insured has some Interest at risk." 

We think the court below rightly held the "sum at risk" to be 
fixed by the terms of the policy. The circumstance that that sum 
happens, in the case in hand, to equal the sum insured, thereby 
obligating the insurer to pay thé whole, instead of a part, of the 
expenses incurred under the "sue and labor" clause of the policy, 
does not change the binding character of the valuation. We are of 
opinion that the instruction under discussion was correct. 

It appears, however, from the testimony of the master himself, 
that he well Icnew of the existence of the ice and of the risk incurred 
in endeavoring to push through it, and that he well knew ail of this 
in ample time to hâve avoided it. Can it be properly held that it 
was not his duty to hâve avoided the danger — that he did not com- 
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mit a wrongful act when he deliberately, willfully, undertook to 
"fight" his way, as he himself expressed it, throvtgh the ice, for the 
purpose of arriving quickly at Nome, and thus secure for his prin- 
cipals a better price for the merchandise, and that they might the 
sooner reahze the profits expected to accrue from the lighterage 
plant that he carried? We think this must be answered in the 
négative. Taking the captain's testimony to be true, it is not, in 
our opinion, a case of négligence at ail, whether simple or gross, 
but one of a deliberate and reckless assumption of a well-known 
danger, which the law made it the master's duty to hâve avoided. 
It was both a willful omission to perform his légal duty, and an in- 
tentional commission of a wrongful act, resulting in the loss in 
question, for which, both upon principle and authority, the insurer, 
in our opinion, is not liable. In the first place, we think the liability 
asserted does not exist because of that provision of the Civil Code 
of California expressly made a part of the policy in suit, declaring 
that : 

"An insurer is not liable for a loss caused by the wllful act of tlie Insured : 
hut he is not exonerated by the négligence of the insured, or of his agents, or 
others." Section 2629, Civ. Code. 

Speaking of that statutory provision the Suprême Court of the 
State said, in the case of McKenzie v. Scottish U. &: N. Ins. Co., 
112 Cal. 548, 557, 44 Pac. 922: 

"The ordinary négligence of the insured and his agents has long been held 
as a part of the risk which the insurer taîces upon himself, and the existence 
of which, where it is the proximate cause of the loss, does not absolve the In- 
surer from liability. But willful exposure, gross négligence, négligence 
amounting to misconduct, etc., haye often been held to release the Insurer 
Erom such liability. To set at rest questions involving the différent degrees 
of négligence, and the results following therefrom, we may reasonably suppose 
was the object of the framers of our Civil Code. Under section 2629 of the 
Civil Code the nioe distinctions often made necessary are dlspensed wlth, and 
The gênerai proposition Is established that no form of négligence on the part 
of the insured, or his agents or others, leading to a loss, avoids the policy, 
unless it amounts to a willful act on the part of the insured. The Code there- 
by sets at rest a fruitful cause of litigation. This section was not intended, 
however, to absolve the insured from the performance of those acts which he 
has expressly covenanted to perform. To do this would be, not to measure 
his conduct and obligations under the contract, but to abrogate it. When the 
insured in the présent case warranted, in case the mill was idle and not in 
use, to hâve a watchman on duty constantly day and night, in and immediately 
about the buildings or works, he bound himself to the performance of spécifie 
acts, from the performance of which no négligence could exouerate him." 

But while, under the statute cited, négligence on the part of the 
insured, whatever the degree, does not exonerate the insurer, he is 
relieved of responsibility for loss occasioned by "the willful act of 
the assured." The court below instructed the jury that by this 
latter provision — 

"Is not meant an act Intentlonally or negllgently done, resulting In the loss 
of the insured property, even though the négligence be gross ; but the act must 
be one concurred [in] by the Insured wlth the corrupt design of destroying the 
property." 

It is, in our opinion, impossible to sustain that construction of 
the California statute. "Négligence and willfulness are the op- 
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posites of each other. They indicate radîcally différent mental 
States. * * * Négligence is also to be carefully distinguishecl 
from fraud ; the distinction arising in this case, as before, upon the 
élément of inadvertence, Fraud is invariably intentional, either 
actually or constructively ; négligence is pever so." 16 Am. & 
Eng. Enc. of Law, pp. 395, 396, and cases there cited. In négli- 
gence, as said by Beardley, J., in Gardner v. Heartt, 3 Denio (N. Y.) 
232, "whatever may be its grade, there is no purpose to do a wrong- 
ful act or to omit the performance of a duty." But an intent to 
do a wrongful act or to omit the performance of a duty is neces- 
sarily willful. Such willfulness may fall short of fraud, against 
which, on the part of the assured, the policy in suit insured; for 
it covered barratry of the master and mariners. The distinction 
was very clearly pointed out by Chief Justice Shaw in the case of 
Chandler v. Worcester Mutual Fire Ins. Co., 3 Cush. 328. That 
was an action upon a fire insurance policy, in which the défendants 
admitted the making of the contract, the loss within the time, and 
ail the facts necessary to constitute a prima facie case for the plain- 
tiff. They also admitted that there was no fraudulent design to 
set fire to the building insured, and declared that no évidence of 
that sort would be offered. The défendants proposed to show, and 
as matter of défense rely on proof of, the gross négligence and care- 
lessness and the gross misconduct of the plaintifï as the cause of 
the loss. On the ofifer of this évidence the trial judge ruled that 
proof of the gross négligence and carelessness and of the gross 
misconduct of the assured, as the cause of the destruction of the 
building by fire, would constitute no défense to the action, and 
thereupon rejected the évidence. The court, speaking through 
Chief Justice Shaw, said : 

"The gênerai rule unquestlonably Is, in case of Insurance against flre, that 
the carelessness and négligence of the agents and servants of the assnred con- 
stitute no défense. Whether the same rule will apply equally to a case where 
a loss bas oceurred by means which the assured by ordinary care could bave 
prevented Is a différent question. Some of the cases countenance this dis- 
tinction. Lyon V. Mells, 5 East, 428 ; Pipon v. Cope, 1 Campb. 434. But it is 
not necessary to décide this question. The défendants offered to prove gross 
misconduct on the part of the assured. How this misconduct was to be 
shown, and In what acts it conslsted, is not stated. The question, then, is 
whether there can be any misconduct, however gross, not amounting to a 
fraudulent intent to burn the building, which will deprlve the assured of bis 
rigbt to recover. We thlnk there may be. By an intent to burn the building 
we understand a purpose manifested and followed by some act done tending 
to carry that purpose Into effect, but not including a mère nonfeasance. 
Suppose the assured, in bis own house, sees the burning coals in the flreplace 
roll down onto the wooden floor, and does not brush them up. This would be 
mère nonfeasance. It would not prove an intent to hum the building ; but 
it would show a culpable recklessness and indifférence to the rights of otbers. 
Suppose the premises insured should take flre, and the flame began to kindle 
in a small spot, which a cup of water would put out, and the assured has the 
water at hand, but neglects to put it on. This is mère nonfeasance ; yet no 
one would doubt that it is culpable négligence, In violation of the maxim, 'Sic 
utere tuo ut allenum non Isedas.' To what extent such négligence must go, 
in order to amount to gross misconduct, it is difficult, by any définitive or ab- 
stract rule of law, indepenûently of circum stances, to designate. The doctrine 
of the civil law, that 'crassa negligentia' was of itself proof of fraud, or équiv- 
alent to fraudulent purpose or design, was no doubt founded in the considéra- 
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tlon that, altliough such négligence consists In doing nothing, and is therefore 
a nonfeasanee, yet the doing of nothing, when the slightest care or attention 
would prevent a great injury, manifesta a wilUngness, differing llttle in char- 
acter from a fraudulent and criminal purpose, to commit such injury. 
Whether the facts relied on to show gross négligence and gross mlsconduet 
of vvhlch évidence was ofCered, would hâve proved any one of thèse supposed 
cases, or any like case, we hâve no means of knowlng; but, as they mlght 
hâve done so, the court are of opinion that the proof should hâve been ad- 
mitted, and proper instructions glven in référence to it The terms 'slight 
négligence,' 'want of ordinary care,' and 'gross négligence' are useful in their 
wav ; but they are not précise and exact enough, without a statement of the 
facts designated by them, to enable a court to judge of the rlghts of parties 
thereby afCected. The proper business of jurisprudence seems to be to take 
a séries of facts and circumstances, conceded or proved, and to déclare what 
are the rights of the parties arising out of them." 

In the case of Williams v. New England Insurance Co., 3 Cliff. 
244, Fed. Cas. No. 17,731, the owners of an insured vessel attempted 
to put her across the bar at Hatteras Inlet. She struck on the bar 
and was wrecked. The master knew that the depth of water on 
the bar was such as to make the attempted passage dangerous. 
• Judge Clifïord held that, under the circumstances, the loss was not 
within the protection of the policy, saying : 

"Authorlties to prove that persons Insured cannot recover for a loss occa- 
sioned by their owu wrongful aets are hardly necessary, as the proposition 
involves an elementary prlnciple of universal application. Losses may be re- 
eovered by the insured, though remotely occasloned by the négligence or mls- 
conduet of the master or crew, if proximately caused by the périls Insured 
agalnst, because such mistakes and négligence are incident to navigation and 
constitute a part of the périls whlch those who engage in such adventures 
are obliged to Incur; but it was never supposed that the insured could re- 
cover Indemnity for a loss occasloned by his own wrongful act or by that of 
anv agent for whose conduct he was responsible." Citlng Thompson v. Hopper, 
El. & Bl. 944 ; Marsh, 1ns. 376 ; American Ins. Co. v. Ogden, 20 Wend. 30.5 ; 
Bell V. Carstairs, 14 East, 374 ; Cleveland v. Union Ins. Co., 8 Mass. 308. 

The case of Orient Insurance Co. v. Adams, 123 U, S. 67, 8 Sup. 
Ct. G8, 31 L. Ed. 63, was, like the présent, an action to recover on a 
policy of marine insurance. The insured sued as for a total loss 
arising from one of the périls specified in the policy. The insurance 
Company pleaded non assumpsit and payment, with leave to give in 
évidence the matters set forth in its afïîdavit of défense, which was 
adopted as a spécial plea. According to the bill of exceptions in 
the case, there was évidence in behalf of the plaintiffs tending to 
show that, without willfulness or design on the part of her captain, 
the vessel was carried, April 28, 1880, before the expiration of the 
policy, over the falls of the Ohio river, at Louisville, Ky., and sunk, 
receiving damage in a sum equal to 50 per cent, of her agreed value, 
and that on the 18th of May, 1880, it being apparently impractica- 
ble to float her ofE and repair her, the vessel was abandoned as a 
total loss, and the sum due under the policy demanded. The évi- 
dence introduced by the company tended to establish, among other 
things, thèse facts : The master of the Alice (the vessel in ques- 
tion) was C. F. Adams, one of the assured, and a son of the other 
plaintiff. Before the sailing of the vessel he had the réputation of 
being a "drinking" man, and of that fact his father was informed. 
On her arrivai at Louisville, on the morning of April 28, 1880, the 
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master gave the usuaî signal (which was transmitted to the en- 
gineer) that he had no présent need of the engines. The joint of 
the mud valve was out of order, threatening damage to the freight, 
and making repairs necessary. The steam was thereupon blown 
off in order to make repairs. The captain, coming on board, saw 
that repaîrs were going on, and knew that the mud valve connected 
with the boiler needed repairs. The work of repairing made it 
necessary to blow oflf steam. The çaptain subsequently went on 
deck, and, without making inquiry of the engineer as to the condi- 
tion of the steam, orreceiving any notice from him that steam was 
ready, tapped his bè|l,,at about 8 :30 a. m. as a signal to let go the 
boat. At that time there was not sufficient steam to propel the ves- 
sel. It is the custom of the river for the master, before giving the 
order to let go, to inquire of the engineer as to the condition of the 
steam, ând await his reply that the steam is ready before giving 
the order to let go. Uppn being let go she was carried by the cur- 
rent down tlie river ^ and over the falls, and, striking a pier, was 
badly damaged, in conséquence of which she sunk soon thereafter 
below the bridge in about 18 feet of water. The plaintifïs there- 
after offered, among other things, évidence tending to show that "it 
was the çustom of the ri'i'er that the engineer should give notice to 
the captain before exh^usting steam, and that it was no^ the custom 
for the captain to hâve notice from the engineer that steam was 
ready before giving the order to let go." The court, at the request 
of the plaintiffs and ag'ainst the objections of the Company, in- 
struçtedthe jury that "where a loss under a policy of insurance, 
such as the one in suit, happens from the périls of the river, it is 
not a défense to the iilsurance company that the remote cause of 
loss wàs the négligence bf the insured or his agents," and that "the 
mère fâult or négligence of the captain of the vessel, by which the 
Alice wàs dfifted into the current and drawn over the falls, will not 
constitute a défense for the company, unless the jury should be sat- 
isfied that the captain acted fraudulently or willfully, with design 
in so doing." The theory of the défense was disclosed by the re- 
quest to instruct the jury that; if they "are satisfied from the evi-, 
dence that the accident and loss was caused by the misconduct of 
Capt. Charles F. Adanls, then the plaintiff cannot recover." This 
request was denied, but the court said to the jury: 

"Thls Is true, If the jury Is satlsfled that the conduct of the captain Is prop- 
et-ly charaëterlzed. If he designedly or recklessly exposed the vessel to the 
dangers of navigation at the falls^ linôwlng that she was not in a condition 
to encounter tbem, he was guilty of misconduct such as would relieve the de- 
fendant f rpjn' , liaMlJty ; but if the proxima,te cause of the loss was the 
stranding pf the vessel, thls Vas cove;red hy the policy, and the défendant is 
not reliev&â ft-om liabiliiy by showlng that the loss was remotely ascribable 
to the négligence of the captain or the other officers or employés." 

The Suiprerne Court said : 

"We des nifrt percelve anything In thèse Instructions of which the Insurance 
company can rightfully complain. The court proceeded upon the ground that 
if the efBelent, and therefore proximate, cause of the loss was a péril of the 
river, thé 'company could not escape liability by Showing that the loss was 
remotely caused by mère négligence in not ascertàinihg, before giving the 
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signal te let the vessel go, that she had steam enough for her proper manage- 
ment The court committed no error In so rullng." 

And after referring to various cases the Suprême Court further 
said: 

"But It is Inslsted that the court «hould hâve granted the request of the 
Company to the eflfect that it was not Uable If the accident and loss were 
caused by the 'misconduct' of the master. Had that request been granted In 
the form asked, the jury mlght hâve supposed that the company was relleved 
from llablllty if the master was chargeable wlth what Is sometimes described 
as gross négligence, as distingulshed from simple négligence. Hence the court 
properly said, in effect, that the misconduct of the master, unless affected by 
fraud or design, would not defeat a recovery on the policy." 

Thereby was recognized the distinction above pointed out be- 
tween négligence, fraud, and a willful exposure to known dangers. 

The doctrine of respondeat superior being applicable to the case 
(Phillips on Insurance, Vol. 1, § 1056 ; Orient Ins. Co. v. Adam?, 
supra; American Ins. Co. v. Insley, 7 Pa. 223, 47 Am. Dec. 509), 
it follows that if Capt. Panno did, with knowledge of the dangers to 
be encountered and with ample time to hâve avoided them, design- 
edly undertake to force the Sudden through the ice in order to reach 
Nome quickly, that his principals might gain pecuniary advantage, 
he was guilty of the willfulness which the California statute déclares 
relieves the insurer of liability, and the jury should hâve been so 
instructed by the court below. This construction of the California 
statute is, as shown above, in accord with the gênerai law upon the 
subject. 

For the reasons stated, the judgment is reversed, and the cause 
remanded to the court below for further proceedings not incon- 
sistent with this opinion. 



SOUTHERN PAC. R. CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit October 19, 1904) 

No. 956. 

t. Equitt— Objections to Jukisdiction— Waiveb. 

Where a bill présents a case in which it Is compétent for a court of 
equity to grant the relief sought, and it bas Jurisdictlon of the subject- 
matter, an objection to the jurisdictlon In equity on the ground that 
there is an adéquate remedy at law mnst be taken by plea, demurrer, 
or answer at the earliest opportunity, and If not so taken It wlll be con- 
sidered as waived. 

2. BaME— JUEISDICTION— ADEQÎTATE ReMEDT AT LAW. 

A court of equity has jurisdictlon of a suit by the United States agalnst 
a railroad company, its mortgagees, and others to ascertain and déter- 
mine what portion of lands erroneously patented to the company under 
a grant hâve been sold to bona fide purchasers, the rights of other pur- 
chasers holding under executory contracta to obtain a confirmation of the 
tities of such bona fide purchasers, and for the cancellation of the 
patents to the lands which bave not been so dlsposed of, and an ac- 
counting from the company for moneys recelved for lands sold. In ac- 
cordance with the provisions of Acts March 8, 1887, c. 376, 24 Stat 556 [U. 

1 1. See Equity, vol. 19, Cent Dig. §§ 173-17& 
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S. Comp. St. 1901, p. 1595], and March 2, 1896, c. 89, 29 Stat. 42 [U. S. 
Comp. St. 1901, p. 1603], such court being the only one whlch can furnlsli 
a plain, complète, and adéquate remedy which will reach the ends of 
Justice wlth référence to ail the parties and issues. * 

3, Public Lands— Land Brbonbously Patented undeb Raileoad Grant— 

Statutb Authobizing Recoveby of Peicb. 

The provisions of Act March 2, 1896, c. 39, 29 Stat. 42 [U, S. Comp. 
St. 1901, p. 1603], for the bringing o( suits agàinst railroad companies to 
recover the minimum government prlce of lands erroneously patented to 
such companies under grants, and which they hâve sold to bona fide 
purchasers, are not invalld as creatlng an Indebtedness by a rétrospective 
act, nor as condemning the companies to pay â debt without a hearing, 
the debt having been created when a company sold land to wliich It 
had no right and wjilch was patented to it through mistake, and a re- 
covery being dépendent on prooif of such facts in the suit. 

4. Ees Judicata— Splitting Cause or Action— Dismissal Without Préj- 

udice. 

A suit by the United States agalnst a rallîoad company for the can- 
cellation of patents to lands erroneously Issued to défendant, dismissed 
vrtthout préjudice as to certain of the lands which défendant alleged 
that it had sold to bona fide purchasers, is not a bar to a second suit 
àgàinst the company and suCh purchasers for an adjudication of thelr 
rights and title, and a recovery from the company of the price of the 
land If it shall be found that they were bona fide purchasers. 

Appeal from the Circuit Court pf the United States for the South- 
ern District of California. 

For opinion below, see 117 Fed. 544. 

This Is a bill In equlty, brought by the United States agalnst the Southern 
Pacific Railroad Company and the trustées in certain mortgages, to secure 
bonds Issued by sald company, and agalnst numerous other défendants to 
deterinine the title to over 30,000 acres of land situate wlthln the limits of 
the grant to the Southern Pacific Railroad by the act of March 3, 1871, c. 
109, 16 Stat 473, which were excepted from such grant by reason of a prior 
grant to and réservation for the Atlantic & Pacific Railroad Company by the 
act of July 27, 1866, c. 278, 14 Stat. 299 ; to ascertaln and détermine what 
portion of thç. lands hâve been, sqld by the Southern Pacific Company to bona 
fide purchasers; to obtain a confirmation of the title to such lands as are 
in the hands pf bona fide purchasers ; for the cancellation of patents of such 
lands as are still owned by the company ; and for an aceountlng for the 
moneys received by the Southern Pacific Railroad Company, for such lands 
as it has sold to bona fide purchasers, to the estent of $1.25 per acre, in ac- 
. oordance with the provisions of the acts of Coiigress of March 3, 1887, c. 376, 
24 Stat. 556 [U. S. Comp. St. 1901, p. 1595], and March 2, 1896, c. 39, 29 Stat. 
42 [U, S. Comp. St. 1901, p. 1603]. The averments in the bill are quite 
lengthy. A synopsis thereof is contalned in the décision of the Circuit Court, 
to which référence is hère made. United States v. Southern Pacific Railroad 
Co. (O. C.) 117 Ped. 544^550. The final decree entered by tlie court, from 
which the appeal herein is taken, is divided into eight subdivisions. 

In subdivision 2 "the court flnds and détermines that ail the lands de- 
scribed in this subdivision are within the limits of the grant made unto the 
Atlantic & Pacifie Railroad Company by act of Congress approved on July 27, 
1866, c. 278, 14 Stat 299, as establlshed by the map of definite location flled 
by tliat company In the General Land Office during the year 1872, which 
grant was forfeited unto the United States by act of Congress approved on 
July 6, 1886, c. 637, 24 Stat 123 ; that none of the said lands are situated 
within the Umlts, primary or indemnity, of the grant made unto the Southern 
Pacific Railroad Company^ by section 18 of the said act of Congress of Julv 
.27, 1866, c. 278, 14 Stat 299; that in former litigations between the United 
States and the said Southern Pacific Railroad Company it was finally and 
conclusively adjudged and determined, as between the United States and any 
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clalm to sald lands by said compa!ny by vlrtue of the act of Congress of 
Mareh 3, 1871, c. 109, 16 Stat 473. that such lands beoame, upon the passage 
of the forfeiture act of July 6, 1886, c. 637, 24 Stat. 123, the property of the 
United States, and by force of that act were reatored to the public domain, 
without the Southern Pacific Railroad Company having acquired any interest 
therein that afCected the powei- of the United States to forfeit and restore 
them to the public domain ; that ail of the sald lands hâve been erroneously 
patented by the United States unto the saîd Southern Pacific Railroad Com- 
pany; that the sald Southern Pacific Railroad Company sold ail of the sai<î 
lands to bona fide purchasers thereof, at purchase priées paid, In each in 
stanee, equal to or in excess of one dollar and twenty-flve cents per acre ; that 
the title of each of such purchasers to the lands of their respective pur- 
chases, as set forth in the several items of this Knbdivision (148 in number), 
was confirmed unto such purchasers bv acts of Congress approved on March 
3, 1887. c. 376, 24 Stat. 556 [U. S. Comp. St. 1901, p. 1595], and March 2, 1896, 
c. 39, 29 Stat. 42 [U. S. Comp. St. 1901, p. 1603] ; and that the défendant South- 
ern Pacific Railroad Company Is Indebtéd to the United States for ail of 
the sald land so sold at the rate of one dollar and twenty-flve cents per 
aore, with Interest at six per cent per annum from and after the date of 
this decree." It then separately adjudges and decrees a confirmation of the 
title of the purchasers coming under this subdivision. 

In subdivision 3 the lands are ail situa ted the same as In subdivision 2, 
and Tvere sold to bona fide purchasers thereof at the priées set forth in the 
several items of this subdivision (5 in number), "each of such sales being for 
a price less than one dollar and twenty-flve cents per acre; and that the de- 
fendant Southern Pacific Railroad Company is indebtéd to the United States 
for the several sums of money received from the sald purchasers, as in the 
items of this subdivision set forth." And then enters a separate decree con- 
flrming the title to such purchasers upon payment by them to the United 
States of a specifled sum of money, being the différence betvceen the amount 
paid to the railroad company and $1,25 per acre. 

Subdivision 5 flnds and détermines the facts with référence to certain 
lands which are situated within the Indemnity limits of the grant to the At- 
lantic & Pacific Railroad Company of July 27, 1866, c. 278, 14 Stat. 299: 
"That the lands in the conflictiug limits of the grant to the Atlantic & Pacific 
Railroad Company and to the Southern Pacific Railroad Company, made by 
the act of Congress of July 27, 1866, c. 278, 14 Stat. 299, are in process of being 
partitioned, and said grants are in process of adïustment and settlement in the 
Department of the Interior. 183 U. S. 519, 534, '535, 22 Sup. Ct. 154, 40 L. Ed. 
.307." In this subdivision it is "ordered, ad.iudged and decroed that the bil! of 
complaint for the said lands, and for the value thereof, be and hereby is dis- 
missed without préjudice to any further suit or action against the défendant 
Southern Pacific Railroad Company, D. O. Mills, and Homer S. Klng as trus- 
tées, and Central Trust Company as trustée," to certain fractional sections 
thereof, and confirms the title to certain other parties therein named. 

In subdivision 6 "the court finds and détermines that the following described 
lands are covered by patents Issued by the United States otherwise than under 
or by virtue of any land grant made unto the Southern Pacific Railroad Com- 
pany, and as to such lands it is ordered, adjudged, and decreed that the bill of 
complainant herein is hereby dismissed without préjudice," and spécifies the 
sections, or fractional sections, of land coming under this head. 

In subdivision 7 "it is further ordered, adjudged, and decreed that the de- 
fendants Southern Pacific Railroad Company, Homer S. Klng as trustée, and 
Central Trust Company as trustée, hâve no title, estate, or interest" in cer- 
tain lands therein mentioned. 

In subdivision 8 "the court flnds and détermines that the défendant South- 
ern Pacific Railroad Company is indebtéd to the United States in the sum of 
thirty-three thousand one hundred and ninety-two dollars and seventy-nine 
cents ($33,192.79) for twenty-six thousand five hundred and fifty-four and 
twenty-three hundredths (26,554.23) acres of land, at one dollar and twenty- 
five cents ($1.25) per acre, erroneously patented by the United States unto 
the said company, and by it sold to bona fide purchasers from whom it has 
received lu payment therefor, in each instance, a sum equal to or in excess 
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of one dollar anâ t^eçty-flye cents <$1.25) per acre ; together wlth the sum of 
four hundred and four dollars andi thirteen cents ($404.13) received by the 
said Company from tbe land sales made at less tban one dollar and twenty- 
flve cents ($1.25) per àicrë. set fortb in subdivisions 3 and 4 hereof ; in ail, 
the sum of tliirty-tljree thousand flye hundred and ninety-six dollars and 
ninety-two cents ($33,596.92) ;" and entered a decree for the recovery of said 
sum. 

The several acts of Congiîçss referred to in the bill of complaint, and men- 
tioned in the decree lo relation to the lands granted to appellent, the for- 
feiture thereof, and the rights of the government therein, form a material and 
necessary part of the hlstory of the facts leading up to the présent case. It 
is deemed unnecessary to repeat thèse facts. The questions in relation 
thereto hâve ail been settled and determlned by the courts. A référence to 
some of the décisions Is ail that need be given to complète the history as to 
such facts. See United States v. Southern Pacific Railroad Co. (G. G.) 86 
Fed. 962; M., 98 Fed. 27, 45, 38 C. C A. 619, 637; Id., 146 U. S. 570, 13 Sup. 
et. 152, 86 L. Ed. 1091; Southern Pae. R. Co. v. United States, 168 U- S. 1, 
18 Sup. et. 18, 42 L. Ed. 355 : United States v. Southern Pac. R. Co., 183 U. 
S. 519, 22 Sup. et. 154, 46 h. Ed. 307 :■ Southern Pac. R. Co. v. United States, 
189 U. S. 447, 23 Sup. Ct. 567, 47 li. ffid. 896. 

Wm. Singer, Jr. (Wm. F. Herrin, of counsel), for appellant. 
Joseph H. Call, Sp. U. S. Atty. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge (after making the foregoing state- 
ment). The points of contention specified by appellant in its brief 
are three: 

"(1) The case proved shows no ground of equity jurlsdiction. 

"(2) The case proved shows no cause of action at law, and herein the court 
erred in rendering any judgment for money in favor of complalnant. 

"(3) The splitting of demands by voluntary dismissal of part thereof from 
suit No. 600 is a bar to this suit, and ail other issues hère are res judicata 
by decrees in the other former suits set forth In the bill of complaint" 

The broad contention of appellant is that the suit is simply an 
action at law to recover money for the lands sold by appellant; 
that "the amount is only a question of arithmetic," to be ascer- 
tained by multiplying the number of acres sold at so much per 
acre ; that the suit is in substance an action of debt or assumpsit, 
for money had and received, in the form of a suit in equity ; that 
the averments in the bill as to determining who are bona fide pur- 
chasers, the quieting of titles, and annuUing of patents, are simply 
suggested in order to give color of right to sue in equity; that, as 
to the lands sold by the railroad company to bona fide purchasers, 
"there were no titles to confirm nor patents to annul," and, as no 
grounds for équitable relief are stated in the bill of complaint, it 
should be dismissed. The grounds upon which this contention is 
sought to be maintained are varied and extensive, and require a 
careful and painstaking examination of the statutes mentioned in 
the biH and decree, and bf numerous authorities cited by the re- 
spective coUnsiel. :,■ 

Appellant filed its answer to the merits of the bill, without any 
demurrer, plea, or other objection to the jurisdiction in equity. 
The govérnriient v^^as therefore put to the expense of taking the 
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testimony, and the cause was submitted to the court and tried upon 
its merits. The first objection to the jurisdiction of the court upon 
this ground was niade in the argument of counsel for appellant at 
the hearing. It is claimed by appellee, upon thèse facts, that ap- 
pellant waived any right to object to the final détermination of this 
cause as one in equity, the court having power to grant the relief 
sought by the bill, and the court below so held. Upon this point 
counsel for appellant claims that the court erred; that the true 
rule is that where the plaintifif, upon the face of his bill, shows he 
has a plain, adéquate, and complète remedy at law, and no other 
équitable relief is prayed for, it is not necessary that an objection 
to the jurisdiction in equity should be taken in limine in the an- 
swer ; that it need not be made by demurrer or plea ; that if taken 
at the hearing it is suffidient; ahd, if it clearly exîsts, it is the duty 
of the court, sua sponte, to recognize it and give it efïect. The 
following authorities, among others, are cited in support of this 
rule : Mills v. Knapp (C. C.) 39 Fed. 592 ; Hoey v. Coleman (C. 
C.) 46 Fed. 221 : Oelrichs v. Spain, 15 Wall. 211, 227, 21 L. Ed. 
43; Lewis v. Cocks, 23 Wall. 466, 23 L. Ed. 70; Killian v. Eb- 
binghaus, 110 U. S. 573, 4 Sup. Ct. 232, 28 L. Ed. 246 ; Litchfield 
V. Ballou, 114 U. S. 192, 5 Sup. Ct. 820, 29 L. Ed. 132 ; Jones v. 
Bradshaw, 16 Grat. 361 ; Green v. Massie, 21 Grat. 362 ; Buffalo v. 
Town, etc., 85 Va. 222, 7 S. E. 238. 

The principle, as applied to the particular facts in thèse cases, 
maj-, for the purposes of this opinion, be admitted to be true. We 
hâve had fréquent occasion, notablv in German Savings & Loan 
Society V. Dormitzer, 116 Fed. 471, 472, 53 C. C. A. 639, and Utah- 
Nevada Company v. De Lamar (recently decided; C. C. A.) 133 
Fed. 113, to call attention to the fact that the language as used by 
the courts in their opinions must be read and construed in connec- 
tion with the facts of the case about which the court is speaking. 

Most of the cases relied upon by appellant did not présent a case 
where it was compétent for a court of equity to grant the relief 
asked for, while in the case at bar the averments in the bill clearly 
show that it is compétent for a court of equity to grant the relief 
asked for. This distinction must not be overlooked by the courts. 
In the latter line of cases it is hçld that failure to object to the 
jurisdiction in equity must be taken by plea, demurrer, oranswer 
at the earliest opportunity, and, if not so made, it will be con- 
sidered as having been waived. 

In Kilbourn v. Sunderland, 130 U. S. 505, 514, 9 Sup. Ct. 594, 596, 
32 L. Ed. 1005, the court said : 

"The point is also pressed that the remedy at law was plain, adéquate, and 
complète, and jurisdiction in equity therefore wantlng. * » • The de- 
fendants fuUy answered the bill, and raised no such objection, and, the cause 
being at issue and évidence taken, it was ordered on the 2.3d of February, 
1883, by consent, to be heard by the Général Temi in the first instance. 
On the 24th of Mareh, 1884, the défendant moved to dismiss on the ground 
of the adequacy of tlie remedy at law. We hâve had occasion recently to 
remark that where it is compétent for the court to grant the relief sought, 
and it has jurisdiction of the subject-matter, this objection should be taken 
at the earliest oppùrtunity, and before the défendants enter upon a fui) 
défense. Rçynes v. Dumont, 130 U. S. 354 [9 Sup. Ct 486, 32 L. Ed. 934]," 
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In Brown v. Lake Superior Iron Co., 134 U. S. 530, 535, 10 Sup. 
Ct. 604, 606, 33 L. Ed. 1021, the court said : 

"Gôbd falth and early assertion of rights are as essentlal on the part of the 
défendant as of the complainant. ïhls matter bas reeently been before this 
court in Reynes v. Dumont, 130 U. S. 354, 395 [9 Sup. Ct 486, 497, 32 L. Ed. 
934], and was carefully considered, and the rule, wlth, its limitations, thus 
stated : 'TJie rule as state4 in 1 Danleirs Ch. Prac. 555 (4th Am. Ed.), is that 
if the objectioli of watit of jurlsdlctlon in equity is not taken in proper 
time, namely,' before the defendaait enters Into his défense at large, the 
court liaySlp^ (the gênerai jurisdictloii jç^rlll exercise It;' and, in a note on page 
550, mtifly ^ases are clted to esta^Iiph that, 'if a défendant in a suit in 
equity aûs^êrs and submîts-to the jûrisdiction of the court, It is too late 
for him tô objeet that tiié plaintlfC IjiaS a plaln aiià adéquate remedy at law. 
This objection should be' taken at the earliest opportunîty. The above rule 
raust bétpj^en with ,tlw quallficatibn , that It is compétent for the court to 
gra.nt the relief sought, and that it bas jûrisdiction of thesubject-matter.' " 

See, aIso,Insley V. United States, 150 U. S. 512, 515, 14 Sup. Ct. 
168, 37 t. Ed. 1163 ; Perégo v. Dodge, 163 U. S. 160, 164, 16 Sup. 
Ct. 971,41 L: Ed. 113; Wîlliamsori v. Monroe (C. C.) 101 Fed. 322, 
329. 

This. conclusion, of itself, is a sufSçient answer to appellant's 
contentioii that the complainant's ca'use of action is simply an in- 
dividual coinmon-law demand for the value of so many acres of 
land. But if appellant could now rais e the question, it could not, 
in our opinion, be sustained. 

The jûrisdiction in equity attaches uniess the légal remedy, both 
in respect to the final relief and the mode of obtaining it, is as 
efficient as the remedy which equity would confer uhder the same 
circumstances. The ciircumstances of each case must détermine 
the application of the rulé. 

in Boyce v. Grundy, 28 U. S. (3 Pet;) 210, 215, 7 h. Ed. 655, the 
court said : 

"It Is not enough that thére Is a remedy at law; it must be plain and adé- 
quate, or, in othet worda, as practlcal and efficient to the ends of Justice and 
its prompt administration as the reûiedy In equity," 

In Oelrichs v. Spain, supra, relied upon by appellant, the court 
said: 

"The sLsteenth section of the Judiciary act of 1789, e, 20, 1 Stat. 82 [TJ. S. 
Comp. St. 1901, p. 723], prOvIdès 'that suits In equity shall not be sustainQd 
In any case where plaln, adéquate, and complète remedy can be had at 
law' ; but tids la merely declaratory of the pre-existing rule, and does nôt 
apply where the remedy is not 'plain, adéquate, and complète'; or, in other 
words, 'where It Is not as practlcal and efficient to the ends of justice and 
to Its proinpt administration as the remedy in equity,' Where the remedy 
at law is of this character, the party seeking redress must pursue it. In 
such cases the, adverse party has a constltutlonal right to a trial of the 
Issues of f act -by a Jury. But this prlnclple has no application to the case 
before us. 'Upon looklng Into the record It la clear to our minds, not only 
that the remedy at law wbuld not be as effectuai as the remedy In equity, 
but we do not see that there Is any effectuai remedy at ail at law. 
* * * The direct proceeding in equity wlll save time, expense, and a mul- 
tipllclty of snits,:aBd settle finally the rights of ail coneerned In one lltiga- 
tlon." 

Kilbourn v, Sunderland, supra; Joy v. St. Louis, 138 U. S. 1, 49, 
11 Sup. Ct. 243; 34 L. Ed. 843; United States v. Union Pacific Ry., 
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160 U. S. 1, 51, 16 Sup. Ct. 190, 40 L. Ed. 319; Walla Walla v. 
AVaila Walla W. C, 172 U. S. 1, 12, 19 Sup. Ct. 77, 43 L. Ed. 341. 

In carrying out thèse principles, the courts hâve held that, where 
a court of equity is authorized to take jurisdiction over a caitse for 
any purpose, it may retain the cause for ail purposes within the 
scope of the equities to be enforced, and proceed to a final déter- 
mination of ail the matters at issue therein. May v. Le Claire, 11 
Wall. 217, 236, 20 L. Ed. 50; Ober v. Gallagher, 93 U. S. 199, 23 
L. Ed. 829 : Ward v. Todd, 103 U. S. 327, 329, 26 L. Ed. 339 ; Hop- 
kins V. Grimshaw, 165 U. S. 342, 358, 17 Sup. Ct. 401, 41 L. Ed. 739 ; 
Smyth V. Ames, 169 U. S. 466, 516, 18 Sup. Ct. 418, 42 L. Ed. 819; 
Peck V. Ayers & Lord Tie Co., 116 Fed. 273, 275, 53 C. C. A. 551; 
Douglas Co. V. Tennessee Lumber Mfg. Co., 118 Fed. 438, 55 C. C. 
A. 254 ; 1 Pomeroy's Eq. Jur. § 181 ; Lynch v. Railway Co., 139 N. 
Y. 274, 280, 29 N. E. 315, 15 L. R. A. 287, 26 Am. St. Rep. 523 ; 
Whitehead v.Sweet, 126 Cal. 67, 75, 76, 58 Pac. 376. 

That the bill upon its face présents sufficient averments of fact 
to authorize équitable interposition and relief cannot be ques- 
tioned. Appellant virtually concèdes this. But it argues that, when 
probed to the bottom, it will be found that ail the so-called grounds 
of équitable relief hâve been settled and disposed of either by the 
mutual agreements of the railroad company and the government, 
or by the express provisions of the act of Congress of March 2, 
1896, c. 39, 39 Stat. 43 [U. S. Comp. St. 1901, p. i603], and that the 
sole question really involved herein is simply a money demand on 
the part of the government against the railroad company ; that the 
other parties named as défendants hâve no interest in the litigation, 
their rights having been previously settled, either by prior litiga- 
tion or the acts of Congress ; and hence that it legally foUows that 
ail the équitable allégations of the bill could not hâve been w^oven 
into the complaint for any other purpose than that of giving color 
of right to sue in equity, a proceeding which, it is claimed, has not 
received the sanction of the courts, and is wholly inadmissible. 

The authorities cited and relied upon by appellant upon this 
branch of the case are substantially to the efïect that, as was 
stated by the court in Buzard v. Houston, 119 U. S. 347, 352, 7 Sup. 
Ct. 249, 252, 30 L. Ed. 451 : 

"In cases of fraud or mistake, as under any other head ot chancery Juris- 
diction, a court of the United States will not sustain a bill In equity to 
otitain only a deeree for the payment of money by way of damages, when 
the like amount can be recovered at law in an action sounding In tort or for 
money had and received. Parkersburg v. Brown. 106 U. S. 487, 500 [1 Sup. 
Ct. 442, 2T L. Ed. 238] ; Ambler v. Choteau. 107 U. S. 586 [1 Sup. Ct. 556, 27 
L. Ed. 322] ; Lltchfield v. Ballon, 114 U. S. 190 [5 Sup. Ct. 820, 29 L. Ed. 132]." 

In that case the court expressly recognized the rule, which wq 
hâve before stated, that a suit in equity to enforce a légal right can 
be brought when such court can give more complète and effectuai 
relief in kind or degree on the equity side than on the common- 
law side. 

In Parkersburg v. Brown, supra, the bill as filed asked for équi- 
table relief, and sought to charge the city as a trustée, and to reach 
133E.-42 
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thé property coverëd by'tîie deed of trust. The relief granted by 
the decree was a simple money judgment against the city for the 
iiltereSt Uue on the bonds at the date of the decree, based on the 
légal iiâbiHty of the city to pay the bonds and coupons, and the 
court sâîd : 

"For thls there was a plaln, adéquate, and complète remedy at law in 
eaob bondholder, If the city was- thns liable. So that the decree made could 
not be sùstained In any event" 

This, character of cases has no spécial application to a case like 
the, présent. 

In Ajnbkr v. Choteau, supfai the only point decided was to the 
eiïect that where the objeçt of a suit in chancery is the recovery 
of the damages which the complainant allèges he has sttstained by 
reason of ,ati unlawfulatild fraudaient cprispiracy to cheat him out 
of his ihterest in an origifialinvehtioti, \yhich is the subject-matter 
of the controversy, the bJH ^hould be dismissed, as his remedy is 
at law." ",, '/" ■ ', ,' ■''■,; 

In Litchfièld v. BalToij, supra, it was held that a bill in chancery 
which sets forth façts that would support an action at law for 
monev had ând received.f ails for want of equity'jurisdiction. 

In Scott V. Neely, 140 U: S. 106, 110, 11 Sup. Ct. 712, 714, 35 L. 
Ed. 358, the court said: 

"Ail actions which seek to recover spécifie property, real or personal, with 
or without dà!mages for'lts détention, or a money judgment for breacli of a 
simple contract, or as damages rfor Injury tb person or property, are légal ac- 
tions, and can be brought in tbe fédéral courts only on thelr law slde." 

Thèse cases illustrate , the grounds upon which appellant relies 
to sustain its contention. ?They, in our opinion, fall short of lend- 
ing any iaîd or comfort in that direction. The facts in the cases are 
readily distîbguish^ble from the case at bar. 

It may.be that the United States could hâve maintained an ac- 
tion at law for the amourit bf money found to be due frôm appel- 
lant on the familiar and well-recognized pHnciple announced in 
Gaines v. Miller, 111 U^ S. 395, 397, 4 Sup. Ct. 426, 28 h. Ed. 466, 
ând pther,aut,hpritie9 Jçjted by appellant, that whenever a person 
or corporation has receiVed money to which in equity and good 
conscience another is entitled, the law créâtes a promise by the 
former to payîrthe latter, and the obligation may be enforced in 
assumpsit for money had and receiVed, if that is the Only question 
ihvolvedilî^the action. .The' suit in hand is, howeVer, of a différent 
character. It| is truç that bne of the pbjects pf the suit was to 
obtain a judgment and. decree against appellant > for the amount of 
money élairrtèd to bedûe !the United States, but it also involved 
the necessity,of ascertaining and establishing the rights of the bona 
fîde purchas;èr3 of certain pf the landsj thé'rights of other parties 
to whttm Jand had beén sbld by apjîellknt to purchasers under ex- 
éctitbry coiit;racts thài-hâd not been fully executed, and the rights 
of tertâih "bôndholdërs èlaîming an interest in some of the lands 
includediri the grant to appellant. It did not appear upon the hear- 
irig that thé àterments 'in the bill of complaint cottcérning thèse 
matters werè false or did not exist, nor did the complainant obtain 
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any relief by the decree which the court was not authorized, upon 
the showing made, to grant. 

We are of opinion that the government had the right to bring a 
suit which would settle ail thèse matters, and prevent any further 
litigation upon any of the questions involved herein. The amount 
of money, if any, due from appellant, could be ascertained by a full 
considération of ail thèse matters, and some of the questions raised 
and determined could not be reached and determined in a court of 
law. The same considérations which invoke the jurisdiction may 
control the remedy. A court of equity, with its flexible procédure 
and far-reaching powers, could alone furnish a full, complète, and 
adéquate remedy, to which the government was entitled, by so 
molding and applying the remedy as to reach the ends of justice 
with référence to ail the parties and ail the issues raised by the 
bill. 

In 1 Story's Eq. Jur. (12th Ed.) § 33, the author said: 

"Perhaps the most gênerai, if not the most précise, description of a court 
of equity, in the English and American sensé, Is that it has jurisdiction in 
cases of rights, recognized and protected by the municipal Jurisprudence, 
where a plain, adéquate, and complète remedy cannot be had in the courts 
of common law. The remedy must be plain; for. If it be doubtful and 
obscure at law, equity wUl assert a jurisdiction. It must be adéquate; for, 
if at law It falls short of what the party is entitled to, that founds a juris- 
diction in equity. And It must be complète ; that Is, it must attaln the full 
end and Justice of the case. It must reach the whole mischief, and secure 
the whole rlght of the party in a perfect manner, at the présent time and 
in future ; otherwise equity will Interfère and give sueh relief and aid as the 
exlgency of the particular case may require. The jurisdiction of a court of 
equity is therefore sometimes concurrent with the jurisdiction of a com't of 
law, It is sometimes exclusive of It, and it is sometimes auxillary to It" 

The act of Congress of March 2, 1896, c. 39, 29 Stat. 42 [U. S. 
Comp. St. 1901, p. 1603], limiting the time in which suits for the 
cancellation of patents may be brought, provides that in certain 
specified cases no suits need be brought for the cancellation of pat- 
ents, nor for the confirmation of the title held by bona fide pur- 
chasers. In section 2 it is provided : 

"That If any person claimlng to be a bona Me purchaser of any lands er- 
roneously patented or certifled shall présent his claim to the Secretary of the 
Interior prlor to the Institution of a suit to cancel a patent or certification, 
and if it shall appear that he is a bona fide purchaser, the Secretary of the 
Interior shall request that suit be brought in such case agalnst the patentée, 
or the corporation, eompany, person, or association of persona for whose 
benefit the certification was made, for the value of said land, whleh in no 
case shall be more than the minimum government prlce thereof, and the 
title of such clalmant shall stand confirmed." 

It then further provides that: 

"An adverse décision by the Secretary of the Interior on the bona fldes of 
such clalmant shall not be concluslve of his rights, and if such claimant, or 
one clalming to be a bona fide purchaser, but who has not submltted his 
clalm to the Secretary of the Interior, Is made a party to such suit, and if 
found by the court to be a bona fide purchaser, the court shall decree a con- 
firmation of the title, and shall render a decree in behalf of the United 
States against the patentée, corporation, Company, person, or association of 
persons for whose benefit the certification was made for the value of the land 
as herejnbefore provided. Any bona fide purchaser of lands patented or cer- 
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tifted ta a raîlroad company,' and wlio Is not made a party to stich suit, and 
who has not submitted hls claîm to the Secretary of the Interior, may estab- 
lish hjs right as sueh bona flde purchaser in any United States court having 
Juijlsdlçtlon of the subject-màtter," 

Then in section 3, after specifying several conditions, ît provides: 

"If it shall appear that sueh person or corporation is a bona fide purchaser as 
aforesald, or that sueh persons or corporations are sueh botia flde pur- 
chasers, then no sueh suit shall be instituted and the title of sueh claimant or 
elaimants shall stand eonflrmed; but the Secretary of the Interior shall re- 
quest that suit be brought in sueh case against the patentée, or the corpora- 
tion, Company, ïjerson, or association of persons for whose benefit the patent 
was isktied or eertifleation Was made for the value of the land as herein- 
before specifled." 

The act of Congress did not create the debt due from the rail- 
road Company to the government; it did not "adjudge or decree 
that the cor;poration thereby became the debtorof the United 
States"; nor Was the passage of the act "an attempt by rétrospect- 
ive statute to deprive citizens of property without due process of 
law»" |t \yas not a "i;surpatiop of judicial power." The railroad 
Company was inot "cojademned without a hearing to pay a debt." 
The ingettious argument df appellant in relation to thèse matters 
is not siipi>6r|:ed by a full considération and proper interprétation 
of the varîouS provisions of the acts of March 3, 1887, c. 376, 24 
Stat. 556 [U. S. Comp. St 1901, p. 1595], February 12, 1896, c. 18, 
29 Stat. 6 [U. S. Comp. St. 1901, p. 1596], and March 2, 1896, c. 39, 
29 Stat. 42 [U. S, Comp, St. 1901, p. 1C03]. Ail laws necessarily 
bear with thém ail the po\vers or incidents neçessary to fully carry 
out theiiî intention. One of Dornat's rules, referred to in Sedg. on 
Constr. of Stat. & Const. L. (2d Ed.) 243, is that : 

"Ail laws, whether natùral or arbitrary, are intended to produce résulta 
conformable to that gênerai idça of justice in which they origlnate. Conse- 
quently, their application Uiust be governed by the demands of this gênerai 
spirit of justice; pr, in regard to natural laws, by equity; and, in regard 
to positive, or airbltrary laws, by thf Intention of the leglslator. In this dis- 
tinction and' discrimination the science- of law niainly consists." 

The obligation of theîjrailroad company, or debt created, ariâes 
from the facts set forth in the bill of complaint and proven at the 
trial. The railroad comp,$ny had reCeived patents for lands under 
an erroneous interprétation of the law. It was a clear mistake, and 
conveyed no rights or title whatever to the railroad company to 
any of the lands in question. The cottipany sôld a portion of the 
lands to bona fide pùréhasers, in many cases reçeiving more than 
the government price therefor. Not having any title to the lands, 
and having received the money for the lands ît sold to bona fide 
purchasers, it: must be held responsible to pay the amount speci- 
fled in the act therefor. As was aptly stated by Judge Ross in the 
court below: 

"The company, having sold and dlsposed of the government's property 
without right, was, regardless of the statute, Uable to the government, if 
not for its truei value, certainly for the amount of money received by the 
company Oieréfor; and which it had no right to retaln ; for, having received 
the land Ulegally, and disposed of U for money, there was an implled con- 
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Ivar't nn tlie part of tho coinpany to pay over tlie money so receivcd to its 
truo owner." 

Annexed to the bill of complaint are two exhibits: Exhibit A, 
showing lands that were erroneousîy patented by the United States 
to the Southern Pacific Company prior to March 2, 1896, containing 
in the aggregate 30,062.79 acres (the record shows that a portion 
of thèse lands were sold by executory contracts, which remain un- 
cxecuted) ; Exhibit B, showing so much of the lands embraced in 
Exhibit A as were erroneousîy patented by the United States to 
the Southern Pacific Company prior to March 2, 1896, and which, 
prior to said date, had been sold by said company to bona fide pur- 
chasers, containing in the aggregate 16,512.56 acres. Most of the 
lands described in thèse exhibits are identical. Exhibit A is vir- 
tually a copy of Exhibit B, with hère and there an additional tract. 

The contention of appellant that "the splitting of demands by 
voluntary dismissal of part thereof from suit No. 600 is a bar to 
this suit" cannot be sustained. With référence to this contention, 
the bill of complaint avers : 

"That heretofore, on the 7th day of January, 1898, another suit was de- 
pending in this court, brought by your orator against said Southern Pacific 
Rallroad Company, and numbered 600, to vacate and annul patents to cer- 
tain lands, including those lands described in Exhibit B annexed to this bill. 
That said Southern Pacific Rallroad Company filed answer therein, and al- 
leged, in substance and effect, that the said tracts of land (Exhibit B) had 
been, prior to March 2, 1896, sold by said rallroad company to purchasers in 
good faith and for value, and which purchasers were bona flde purchasers 
of said lands within tbe meaning of the acts of Congress in that behalf. 
* * * Your orator, relying upon the truth of sueh averments and of sucîi 
testimony as to those lands described in said Exhibit B, dismissod from said 
case 600 the lands described in said Exhibit B, without préjudice." 

The bona fide purchasers who had bought their lands from the 
railroad company were not made parties to tha,t suit, and no ad- 
judication could hâve been made therein as to the title of lands 
held by such bona fide purchasers. In the présent suit the bon.i 
fide purchasers of the land are properly represented. An adjudi- 
cation of their title and rights, and a recovery from the railroad 
company, is sought by the government for the price of the land 
which had been erroneousîy patented and sold. It will thus bc 
seen, not only that the parties to thèse suits are différent, but the 
subject-matter of the suit is also différent. The relief sought and 
the issues raised are by no means identical ; but a discussion of this 
point is wholly unnecessary, because the other suit (No. 600) as to 
certain lands was dismissed without préjudice, and such a dismissal 
cannot be pleaded in bar (Hughes v. United States, 4 Wall. 232, 23T, 
18 L. Ed. 303 ; Bunker Hill & Sullivan M. Co. v. Shoshone M. Co., 
109 Fed. 504, 507, 47 C. C. A. 200, and authorities there cited), nor 
can it in any other manner afïect the rights of the government in 
the présent suit. 

The decree of the Circuit Court is afïirmed, with costs. 
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SOUTHERN PAC. B. CO. et al. v. UXITED STATES. 

(Circuit Court of Appeals, Ninth Circuit October 17, 1904,) 

No. 1,045. 

1. Public Lands— Railroad Gkant— Lands Within Sukvet of Mexicait 

Gbant. 

Where, at the time of the attaching of a railroad graut of lands lit 
California, certain lands wlthln the place limlts of the grant were wlth- 
In the boundaries of a Mexican grant as prevlously surveyed on péti- 
tion of the elalmant, pursuant to Act July 1, 1864, c. 194, 13 Stat 332. 
such survey, the plat and field notes of whlch -were of record In the 
General Land Office, had the effect of wlthdrawing ail lands Inclnded 
thereln from the opération of the railroad grant, although, upon a re- 
survey subsequently ordered by the Land Department, some of such 
lands were. excluded. 

2. Samb— Mexican Grant— Finalitt of Deckee of Confirmation. 

The flnallty of a decree of a District Court conflrming a Mexican grant 
of lands in California was not affected by a mère application for an ap- 
peal, where the appeal was never perfected, but was docketed and dis- 
missed by the Suprême Court for that reason on application of the 
elalmant. 

3. Same— Effkct of Sdbvet as Withdrawal of Lands from Opération or 

Railboad Grant. 

Where a Mexican land gTà'ni In California, after Its confirmation, was 
surveyed pursuant to Act July 1, 1864, c. 194, 13 Stat 332, and a copy 
of the survey, after Its approval by the Surveyor General of the state. 
was flled with the Commissioher of the General Land Office as required 
by such act, the fact that it had not been approved by the Commissioner 
dld not change Its effect as a withdrawal of the land embraced thereln 
from the opération of a railroad grant which attached while it so re- 
mained on file, nor dld the fact that It was subsequently disapproved 
and a new survey ordered. 

4. Same— Railroad Géant— Bona Fide Ptjbchasers. 

Under the mortgages made by the Southern Pacific Railroad Com- 
pany in 1875 and 1893 to trustées for bondholders, covering the sections 
of land "granted by sald acts of Congress," without spécifie description, 
the trustées took only such lands as were Included In the grant and dld 
not become thereby bona flde purchasers of any particular tract not 
then patented and not actually included thereln. 

5. Same— Statute Requirinq Payment foe Lands Ebbonbously Patented 

AND SOLD. 

The provisions of Act March 2, 1896, c. 39, 29 Stat 42 [D. S. Comp. 
St 1901, p. 1603], conflrming the title of bona flde purchasers of lands 
from a railroad company to whlch they were erroneously patented, and 
also requlrlng the company to pay the goverument price for lands so 
patented and sold, are within the power of Congress and valid, and It Is 
no défense to an action to recover such priée that some of the lands in- 
volved werë sold by the company for less than the government price, 
where it recelved a larger average price for the lands, taken as a whole. 

6. Equity— Objections to .TuBisnicTioN— Waiver. 

Where a blU présents a case in whlch it is compétent for a court of 
equity to grant the relief sought, and It has jurlsdiction of the subject- 
matter, an objection to the jurlsdiction on tlie ground that there is an 
adéquate remedy, at law mu^t be taken by plea, demurrer, or answer, and 
is waived by aAgWéring to the merits. 

7. Public Lands— Railroad Gbant— Recovebt for Lands Erroneously 

Patented and Sold. 

Under a grant to a railroad company of spécifie lands lying wlthln 
certain place limlts, with the right upon condition to seleet indemnity 
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lands in liou tbereof, it Is no défense to a suit bv the Unltefl States 
under Act Marcb 2, 1896, e. 39. 29 Stat. 42 [U. S. Comp. gt. 1901, p. 1603], 
to recover the government priée of lands not In fact within the grant, 
but which were erroneously patented tbereunder and hâve been sold to 
bona Me purchasers, that the company has not yet reeeived tbe fui! 
quantity of land to whlch It is entitled, where there are sufflcient other 
lands within Its Indemnlty llmits from which It may sélect to make np 
the deficiency. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Cahfornia. 

For opinion below, see 123 Fed. 1007. 

Wm. Singer, Jr., and Wm. F. Herrin, for appellants. 
Joseph H. Call, Sp. U. S. Atty. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. On February 28, 1901, the United 
States filed its bill in equity against the Southern Pacific Railroad 
Company and other défendants to quiet its title to certain lands in 
California, and to cancel and annul patents to other lands alleged 
to hâve been erroneously issued by the United States to the rail- 
road Company as a part of its grant of March 3, 1871, except such 
lands as had been sold by the railroad company to bona fide pur- 
chasers, and to obtain adjudication concerning the question of 
what lands had been sold to such bona fide purchasers, as to which 
it prayed that the title of purchasers might be confirmed, and that 
judgment might be had in favor of the United States against the 
railroad company for the sum of $1.25 per acre. Testimony was 
taken upon the issues raised upon the bill and the answers of the 
several défendants, and on the merits a decree was entered by the 
Circuit Court in favor of the United States, quieting its title to 
lands not patented, vacating patents for lands patented to the rail- 
road company and not sold, confirming the titles of bona fide pur- 
chasers of patented lands, and adjudging that the railroad company 
pay the government price for the lands found to hâve been sold 
to bona fide purchasers. The railroad company and the trustées 
of certain trust deeds executed by it hâve appealed to this court. 

On September 28, 1838, the Mexican government executed to 
John Bandini a grant for a tract of land known as the "Rancho 
Jurupa," and on December 4, 1838, gave him juridical possession 
thereof. The grant was described as follows : 

"Coinmeacing at the foot of a small hlll standing alone at the canada which 
tlie Messrs. Yorba recognize as thelr boundary, on the further slde of the 
river Jurupa, which hill the Indians, in their tongue, call 'Pachappa,' which 
was talîen for a landmarli, placing on it certain stones on top of others ; thence 
course westerly along the bank of said river thirty thousand varas to the 
point of tiie same table-Iand on which Mr. Bandini had establishëd hls 
house, and where the said river malses a bend, where a stalîe was drivèn for 
a landmark; thence northerly, fronting towards Cucamonga, Seven thousand 
varas, passing between the two springs of Guapan, ending at the flrst white 
sand bank which there is on said course towards Cucamonga ; thence easterl.y 
the same thirty thousand varas, to a small lone mountain on the left hand 
of the hlgh road going from San Gabriel to San Bernardino, calied by the In- 
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dlans 'Catamalcay,' and -whleh was desîgnated as a landmark ; thence sotitli- 
erly sevco thousand varas to the point of beginning at the foot of the small 
WH <^lled 'Pachappa,' which makes a corner, east, west" 

In December, 1852, Bandini filed his pétition and claim for said 
land with the Board of I^and Commissioners, appointed and con- 
stitutfed ^ursuant to the act of Congress of March 3, 1851, c. 41, 9 
Stat. 631, entitled "An act to ascertain and settle the private land 
daims in'the statç: of California." On October 17, 1854, the said 
Commissioners confirmed the grant of said Bandini in accordance 
with the description thereof contained in his pétition and grant. 
On an appeal taken to the District Court of the United States for 
the Southern District df California, Abel Stearns having been sub- 
stituted for Bandini as his successor in intérest, the decree of con- 
firmàtîoQ was, on April 5, 1861, affirmëd by that court. On Jan- 
uary 14, 1869, Abel Stearns having filed in the office of the United 
States Surveyor General at San Francisco a certified copy of the 
decree: of ithç court, and having applied for a survey and location 
of his claini, the Surveyor General found that the claim of Abel 
Stearns to the Jurupa rancho had been finally confirmed by the 
court, and directed that a survey thereof be made in accordance 
with the provisions: of the act of Congress of July 1, 1864, c. 194, 
13 Stat. 332. The survey was accordingly made in the year 1869, 
and on February 26, 1872, the plat and field notes thereof were 
filed with and approved by the Surveyor General for the District 
of California,, and were filèd in the office of the Commissioner of 
the General I^and Office. They were entitled, "Field notes of sur- 
vey of Rancho Jurupâ finally confirmed to Abel Stearns." On 
February 26, 1877, the Secretary of the Interior ordered that a re- 
survey be made of the Jurupa rancho, and in the following year 
such resuryey was made ; and upon such second survey, and in 
accordance therewith, a patent was issued on May 23, 1879, to Abel 
Stearns, and was accepted by him. By the second survey and the 
patent whjch was issued thereupon, the west line of the Jurupa 
rancho was changed, and the northern boundary line thereof was 
readjusted and established at a considérable distance south of the 
northern line as located by the first survey. The lands in contro- 
versy in this suit lie between the northern lines of the two sur- 
veys. They are included in the first survey of the Jurupa rancho, 
but are excluded from the second. They are also within the place 
limits of the railroad grant given in aid of the construction of the 
Southern Pacific Railroad from a point near Tehachapi Pass, via 
Los Angeles, to^ the Colorado river at or near Ft. Yuma. In the 
year 1874 the railroad company filed with the Commissioner of the 
General Latid Office its map of definite location, and constructed 
its road in aocJordance thçrewith. The grant to the railroad com- 
pahy and the definite location of its lines were made in the intérim 
between the first and the second surveys of the Jurupa rancho. 
The principal question invblved in this case is whfether or not the 
lands in controversy were subject to the railroad grant. 

In Southern Pacific Railroad Company v. Brown, 75 Fed. 85, 21 
C. C. A. 236, the controversy concerned lands affected by the 
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change in the western boundary Une of the Rancho Jurupa as made 
by the second survey and the patent. This court held that the land 
was sub judice at the date of the railroad grant and at the time of 
llie location of the line of the road, for the reason that it was at 
those dates included in the first survey of the Jurupa grant. In so 
holding, the court found ::nd gave eiïect to paroi évidence that 
Stearns in his lifetime had claimed the land to be within the bound- 
aries of his grant. The appellants seek to distinguish the présent 
case from that, and to présent considérations not involved in that 
décision. They contend that none of the lands in suit were sub 
judice at the time when the railroad land grant attached, for the 
reasons: First, that it nowhere appears in the record that either 
Bandini or Stearns, his successor in interest, ever claimed that the 
ines established by the first survey were the true Unes of the Ju- 
rupa grant; second, that at the time of that survey there had been 
no decree finally confirming the grant, for the reason that an appeai 
had been taken to, and was pending in, the Suprême Court of the 
United States, and that until the decree was finally confirmed the 
Surveyor General had no lawful authority to make such survey un- 
der the provisions of the act of July 1, 1864, c. 194, 13 Stat. 332 ; 
third, that the first survey and the map thereof were never ap- 
proved by the Commissioner of the General Land Office as re- 
quired by the law of 1864, and that the approval thereof by the 
Surveyor General was without légal significance. 

It is true that the record furnishes no information whatever that 
a daim was ever actually asserted by either Bandini or by Stearns 
that the Unes of the Jurupa grant were the lines established by the 
first survey. The appellants contend that the lines established by 
that survey included more than the land described in Bandini's 
pétition to the Board of Commissioners. There is nothing in the 
record to substantiate that contention. It cannot be discovered by 
reading the averments of the pétition and comparing them with 
the lines fixed by the first survey that there is variance between 
them. The whole différence in the surveys, it appears, was caused 
by différent identification by the surveyors of the landmarks and 
lines described in the grant. The act of 1864, under which the 
first survey was made, authorized such a survey, and declared it 
to be the duty of the Surveyor General of California "to cause ail 
the private land claims finally confirmed to be accurately surveyed 
and plats thereof to be made whenever requested by the claim- 
ants." In the Brown Case the court answered the contention that 
Stearns never made actual claim to the land in controversy by re- 
ferring to the évidence, which proved the contrary. But it is not 
conceived that that considération controlled the décision in that 
case. In order to withdraw the land from the opération of the rail- 
road grant, it was not necessary that Stearns should hâve expressly 
claimed in accordance with the first survey. It was sufficient that 
he never' of record repudiated it or denied its correctness. He had 
made his claim by describing his grant in his pétition and seeking 
its confirmation. The survey which was made in pursuance there- 
of was the officiai interprétation of his claim, Until it was dis- 
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approved it stood upon the files and records of the General Land 
Office a^s the assertion of his daim and the basis of his application 
for a patent. Standing as it did upon the records, it had the efïect 
to withdraw the land therein described from the opération of the 
railroad land grant. Newhall v. Sanger, 92 U. S. 761, 23 L. Ed. 
769; Doolan v. Carr, 125 U. S. 618. 8 Sup. Ct. 1228, 31 L. Ed. 844; 
Cameron V. United States, 148 U. S. 301, 13 Sup. Ct. 595, 37 L. Ed. 
469 ; Hastings & Dakota Railroad v. Whitney, 132 U. S. 357, 10 
Sup. Ct. 112, 33 L. Ed. 363 ; and Whitney v. Taylor, 158 U. S. 85, 
15 Sup. Ct. 796, 39 L. Ed. 906. In Hastings & Dakota Railroad 
Co. V. Whitney it appeared that, at the time of the filing by the 
railroad company of its map of definite location, there stood upon 
the records of the local land office a defective homestead entry. 
The court said of the homestead entry : 

"So loné as It remains a subslsting entry of record, whose legallty bas 
been passed upon by the land authorities, and their action remains unre- 
versed, It Is such an appropriation of the tract as segregates it from the public 
domain, and therefore precludes it from subséquent grants." 

In Whitney v. Taylor it appeared that a pre-emption entry re- 
mained yncanceled upon the records of the land office at the time 
of the railroad land grant, but that the pre-emption entryman had 
abandoned his claim and had left the country three years before 
the date of the grant. The court held that the entry, being of rec- 
ord at the time when the, grant to the railroad company attached, 
had the efïect to except the land from the opération thereof, and 
that after thç subséquent cancellation of the entry the land re- 
mained part of the public domain. 

It is urged that at the time of the first survey the Jurupa claim 
had not been finally confirmed, for the reason that an appeal had 
been taken to the Suprême Court of the United States from the 
decree of the District Court of the Southern District of California 
affirraing the décision of the board of Commissioners, The évi- 
dence upon that point consists of a single document, a transcript 
of a mandate of the Suprême Court of the United States issued on 
January 8, 1875, directed to the District Court of the United States 
for the District of California, reciting that — 

"The United States had prayed an appeal to the Suprême Court from the 
decree of the District Court, as by the inspection of the certiiicate of the clerk 
of the said District Court under the seal of the said court, which was 
brought into the Suprême Court of the United States agreeable to the act of 
Congress and the rules of said Suprême Court Mn such case made and pro- 
vided, fully and at large appears. And whereas, in the présent term of 
October, In the year of our Lord one thousand eight hundred and seventy- 
four, the said cause came on to be heard before the said Suprême Court, and 
it appearlng that the said appellant bas failed to hâve Its cause filed and 
docketed in conformity to the rules of this court, it is now hereby ordered, 
adjudged, and decreed by thls court that thIs appeal from the District Court 
of the United States for the District of California be, and the same is hereby, 
docketed and dismissed." 

From this mandate it would appear that the only step taken by 
the United States toward taking an appeal to the Suprême Court 
from the decree of the District Court was to pray for the allow- 
ance of an appeal, and that the order of dismissal was obtained by 



SOUTHERN PAC, E. CO, V. UNITED STATES. 667 

the claîmant in that suit by producing and filing in the Suprême 
Court a certificate of the clerk of the District Court showing that 
fact. Such an application for an appeal could hâve no effect upon 
the finality of the decree of the District Court. In Hubbell v. The 
United States, 171 U. S. 203-210, 18 Sup. Ct. 828, 43 L. Ed. 136, 
the court in a similar case said: 

"It appears that on August 21, 1885, an application for an appeal was flled 
by the claimant ; but as thls appeal was never allowed or perfected, and as 
it does not appear that a transcript of the record was ever filed in this court, 
it is obvious that the authorities which hold that an appeal perfected to a 
superior court vacatea the judgment of the court below hâve no application 
to this case." 

At the time when the application was made for the survey, the 
decree of the District Court had stood eight years upon the records 
of the court unaflfected by any subséquent proceeding except an 
application for an appeal — an appeal that, so far as the record 
shows, was never perfected. There can be no doubt that it was a 
final confirmation of the claim at the time when the first survey 
was made. 

The fact that the first survey was not approved by the Commis- 
sioner of the General Land Office did not impair its efïect as an 
oiificial withdrawal of the lands from the railroad grant. The act 
of July 1, 1864, c. 194, 13 Stat. 332, provides that if no objection 
shall be made to the survey the Surveyor General of the state of 
California shall approve the same and transmit a copy thereof to 
the Commissioner of the General Land Office at Washington for 
his examination and approval. The survey and plat in this case re- 
mained awaiting approval until 1876, when it was disapproved by 
the Commissioner. A similar state of facts existed in Doolan v. 
Carr, supra, in which it appeared that in 1865 an officiai survey of 
a Mexican grant was made under the directions of the Surveyor 
General, and in the following year was duly approved by him, and 
that it was never approved by the Commissioner of the General 
Land Office, but that in 1868 it was set aside, and that in March, 
1869, a new survey was made. The court held that the land claimed 
as a part and parcel of said Mexican grant was reserved as such 
continually from the date of that grant in 1839 until June 6, 1871, 
the date when the second survey was approved by the Commis- 
sioner of the General Land Office. It was not necessary, therefore, 
that, in order to withdraw the land from opération of the railroad 
land grant, there should hâve been an approval of the survey by 
the Commissioner of the General Land Office. The claim as sur- 
veyed was of record, pending and awaiting such approval. If the 
approval had been made, the patent would hâve issued in accord- 
ance therewith under the directions of the act of 1864. That it was 
not so approved, rendered it none the less a withdrawal. Tubbs 
V. Wilhoit, 138 U. S. 134, 11 Sup. Ct. 279, 34 L. Ed. 887. 

It is contended that the act of March 2, 1896, c. 39, 29 Stat. 42 
[U. S. Comp St. 1901, p. 1603], gratuitously and unconditionally 
confirmed title to the lands which had been mortgaged by the rail- 
road Company, and that the Circuit Court erred in setting aside the 
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patents to .tîiese lands. The act so referred to provided that "no 
patent to ariy land held to a bonâ fide purchaser shall be vacated 
or annuUed, but the right and title of such purchaser is hereby con- 
firmed:" Allusion is made to the fact that the act differs ma- 
terially îrom the act of March 3, 1887, c. 37(5, 24 Stat. 556, which con- 
tained the proviso that a mortgage or pledge "of said lands by the 
cpniçany shall net be considered as a sale for the purpose of this 
açt,"'and it is argued that, by the act of 1896, Congress intended 
to affirm the title of ail the lands mortgaged in good faith by the 
railroad company. As sustaining this view, référence is made to 
the knguage of the décision in United States v. Winona, etc., 165 
U. S. 481, 17 Sup. Ct. 373, 41 L. Ed. 789, in which it was said : 

"The act of 1896, conflrmlng the rlght and tltle of a bona flde purchaser, and 
providlng that the patent to hls land should not be vacated or annulled, must 
be held to include one who, if not in the fullest sensé a bona flde purchaser, 
has iievértheless purchased In good falth from the railroad company." 

To this it is à sufificient answer to say that the mortgages in the 
présent case do not by their terms include any of the lands which 
are involved in the controversy. The first mortgage was made in 
1875, and the second in 1893. The lands were not patented to the 
railroad company until 1894. In neither of the mortgages are the 
mortgaged lands particularly described. The conveyance is of the 
sections of land "granted by said acts of Congress." Under such 
a mortgage the trustées took, for the benefit of the bondholders, 
such lands only as were included in the grant. They were not, and 
could not be, bona fide purchasers of any particular tract of land 
not actually included therein. Thèse particular lands were not spe- 
cially described in or understood to be included in the mortgage, 
nor were they, so far as the record shows, within the common 
intent of the contracting parties. 

It is Contended, further, that the appellee is not entitled to re^^ 
cover any price for the lands sold by the appellants, because, first, 
by the act of March 2, 1896, Congress gratuitously and uncondi- 
tionally afïirmed the title thereto ; second, the deraand for such pay- 
aient is in assumpsit at law; and, third, the railroad company has 
not received, thèse lands included, the quantity of land granted it 
by Congress. It is said that, with full power to cancel the patents 
and thus recover the lands, Congress chose to affirm the title to 
purchasers in good faith, which it is conceded it had the power to 
do; but, it is urged that after such confirmation it had no power 
to place upon ail of said lands the price of $1.25 per acre, and to 
déclare that the railroad company shall, because of such confirma- 
tion, be a debtor to the United States, and référence is made to the 
fact that some of the lands were sold by the railroad company at 
less than $1.25: per acre. Congress, no doubt, had the right to con- 
firm the title to the purchasers who bought in good faith from the 
railroad company lands which were erroneously patented to it, and 
it did so. It also had the right to require the railroad company to 
account, as for money had and received, for the amounts realized 
by it on the sale of such lands. Instead of so doing, Congress pro- 
vided that the railroad company should pay the regular minimum 
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price at which the government liad offered similar lands for sale. 
h is no answer to the asserted right of the government to recover 
this amount that some of the lands were sold for less than that 
price. It is not disputed that the railroad Company received for 
ail the lands so disposed of a price which would average more 
than $1.25 per acre. The transaction is to be dealt with as a whole, 
and is not to be affected by the fact that some of the tracts may 
hâve been sold for less than $1.25 per acre. 

The point is made that an action to recover the value in money 
of lands sold cannot be joined with a suit to cancel patents for 
other lands, and that the case proven shows no ground of équitable 
jurisdiction as to the several tracts of land sold by the appellants. 
But there was no demurrer to the bill, or plea to the jurisdiction 
in equity. By answering to the merits the appellants waived any 
right they may hâve had to object to the power of the court to deal 
with the case as one in equity, the court having the power to grant 
the relief sought. Union Trust Co. v. Illinois Midland Ry. Co., 
117 U. S. 434, 6 Sup. Ct. 809, 20 L. Ed. 963; Brown v. Lake Su- 
perior Iron Co., 134 U. S. 530, 10 Sup. Ct. 604, 33 L. Ed. 1021 ; Ins- 
ley V. United States, 150 U. S. 512, 14 Sup. Ct. 15,8, 37 h. Ed. 1163 ; 
Perego v. Dodge, 163 U. S. 160, 16 Sup. Ct. 971, 41 L. Ed. 113. 
See, also, Southern Pacific Railroad Co. v. United States (decided 
by this court at the présent term) 133 Fed. 651. 

The appellants contend that the money value of the land pat- 
ented to the railroad company and sold by it to bona fide purchas- 
ers cannot properly be recovered from the company without show- 
ing that it had already received, those lands excluded, the full 
quantity granted it by the act; that, where lands hâve been er- 
roneously patented to a railroad company under a grant of quan- 
tity, the proper remedy is to charge the quantity of land thus pat- 
ented against the quantity granted in final adjustment; and that, 
since the government price of ail such lands is the same, the ap- 
pellee will sustain no loss or injury if recovery of the price of thèse 
lands is denied. The case of United States v. Winona, etc., R. R. 
Co., 165 U. S. 463, 17 Sup. Ct. 368, 41 L. Ed. 789, is cited in sup- 
port of this contention. The suit in that case was brought by the 
United States for the purpose of canceling certifications of certain 
lands that had been wrongfully certified to the state of Minnesota 
for the benefit of the railroad. The railroad company had many 
years before constructed its road and earned the land granted. It 
had received no more land than Congress had proposed to grant 
in aid of the construction of the road. The court, referring to thèse 
facts, and to the fact that it did not appear that there were not 
withih the granted or indemnity limits lands which the company 
might hâve rightfully received but for the erroneous certification, 
said, on page 482, 165 U. S., page 373, 17 Sup. Ct, 41 L. Ed. 789 : 

"It will hardly be contended that If, simply through a mlstake of the Land 
Department, thèse lands were certified when at the time other lands were open 
to certification which could rightfully hâve been certified, and which hâve 
since been disposed of by the government to other parties, so that there is 
now no way of fiUing the grnnt. the government can nevertheless recover the 
value of the lands so erroneously certified.** 
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That icase, it will be observed, differs materially from the prés- 
ent case, lin the fact that in the former there remained no lands 
within the indemnity .limits for sélection by the railroad company 
out of which it could hâve secured the quantity of lands given it 
by the grant. In the case at bar, while it is true that the railroad 
company has not yet received within its place limits, including 
the lands in controversy in this suit, the fuU quantity of land 
granted it by Congress, there is no contention that it cannot, out 
of the indemnity limits, obtain full satisfaction of its grant. It 
is stipulated in the case that within the indemnity limits of the 
grant and outside of the 20-mile limits "there now remain more 
than 50,000 acres of surveyed public lands of the United States for 
which there has been no selectioii or application to sélect made 
by said company." That the company has not received, exclusive 
of the lands in controversy, the full quantity of land granted in 
aid of the construction of its road, is no reason why it should be 
allowed to retain those lands, or to deny its liability for the value 
thereof when sold to others. The grant was not a grant of quan- 
tity, but a grant of spécifie lands within certain place limits, with 
the right, upon conditions, to sélect indemnity lands in lieu thereof. 
In brief, the answer to the company's contention is that thèse lands 
are not within its grant; that they are lands to which it had no 
right; and that it must therefore pay the price fîxed by the govern- 
ment, and look to the indemnity limits for the satisfaction of its 
grant. 

The decree of the Circuit Court is afSrmed. 



EANKIN V. CITY OF BIG RAPIDS et al. 

(Circuit Court of Appeals, Sixth Circuit December 20, 1904.) 

No. 1,31& 

1. JtTDGMENTS— ESTOPPEL—PeIVITT. 

Wliere It had been prevlously determlned In a probate proeeedlng by 
ttie receiver of an insolvent national bank to establish a elalm for an 
assessment levled on stock agalnst decedent's estate that she was the 
owner of the stock, the parties to a subséquent action agalnst decedent's 
distributees by the reeeiver's succe^sor to recover a subséquent assess- 
ment being In prlvlty, Refendants were estopped to relitlgate the ques- 
tion of decedent's ownership, though the cause of action In the two pro- 
ceedings was not the same. 
a Same— Stipulations— CoNSTBTjcTioiî. 

Where a stipulation of facts reclted that decedent's eiecutor con- 
tested the clalm of a former receiver of an insolvent national bank for a 
stock assessment flied agalnst the estate on the ground that the stock 
stood in the name of decedent's deceased husband, and had never been 
transferred to deceased, and therefore belonged to hls estate, such stlpu- 
latloii shoulâ be consttued to admit that the défense made was on the 
ground that deceased néver became thé owner of the stock, and not that 
the only question lltlgated was whether the stock stood In the name of 
the deceased husband on the books of the bank. 

S. Administràtoes^Peobate Proceedings— Contingent Claims— Failube to 
File. 

Comp. Laws Mlch. §§ 9411-9416, provide for the allowance and pay- 
ment of clalms agalnst a decedent's estate and for the settlement of con- 
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tingent claims which may become absolute witliin two years from the 
tirne limited for otber creditors to présent their claims for allowance, 
and section 9380 déclares that claims uot presented wlthin the time 
limited shall be barred. Held, that where a contingent elaim against a 
decedent's estate did not become absolute until long after the two-year 
period had expired and until more than a year after the estate had been 
finally closed, it was not barred by such sections, though not filed in the 
probate proceedlngs. 

4. SAME— LlABILITY OF DiSTKIBTJTEES. 

Where a contingent claim against a decedent's estate dld not become 
absolute until after the assets had been distributed and the tlme for 
proving the same in the probate proceedings had expired, the creditor, 
though never having filed the claim in the probate proceedings, was eu- 
titled to recover thereon in equlty from the distributees to the estent of 
assets distributed to them. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

Thls Is a blU filed by the receiver of an Insolvent national bank to collect 
an assessment levied by the Comptroller of the Gurrency upon a stockholder 
of the bank by reason of the extraordinary liability imposed by law, and 
the collection is sought to be made from a legatee who has recelved assets 
from the stockholder sufflcient to satisfy the assessment. The circumstan- 
ces ont of which the controversy arose are thèse: Fitch Phelps was a 
holder of 11% shares of the stock of the National Bank of Blg Rapids, Mich., 
and by his Wiil he devised and bequeathed to his wife, Harriet G. Phelps, 
ail his property, real and personal, and made her the executrix of his wil!. 
He dled January 22, 1890. His will was probated, and Mrs. Phelps accepted 
the appolntment and quallfled as executrix. She gave a bond, which recited 
that she was residuary legatee, but contained no obligation to pay the debts 
and satisfy the charges upon the estate, such as is required by the laws of 
Michigan as a condition to the turning over of the assets to her as legatee. 
She beeame possessed of the certificates of stock above mentioned, and re- 
celved dividends thyreon, but whether as executrix or legatee is a question 
in dispute. She dled September 12, 1893, without having closed the admin- 
istration of the estate of her husband. By her will she devised and be- 
queathed some of her property to John O. Fitzgerald, one of the défendants 
and appellees, in trust for the clty of Big Rapids, the other défendant and 
appelles, wherewith to found and establish a public library in said clty ; and 
she also appolnted Mr. Fitzgerald executor of her will. The will was proven 
in the probate court, and Fitzgerald quallfled as executor. On November 
7, 1893, commlssioners were appolnted to hear and détermine claims against 
the estate of Mrs. Phelps, and six months were allowed them for that pur- 
Bose. On May 7, 1894, they filed their report of the allowance of claims. 
Mr. Fitzgerald, on July 14, 1900, filed his final aceount as executor of the 
estate of Mrs. Phelps, and on August 10, 1900, the aceount was allowed, the 
execMtor discharged, and the estate closed. The shares of stock above men- 
tioned, having proved worthless, were never disposed of, elther by the ex- 
ecutrix of Fitch Phelps or by the executor of Harriet 0. Phelps. While the 
estate of Harriet G. Phelps was open, and on September 9, 1895, the bank 
having some time before that time become insolvent, and passed into the 
hands of a receiver, the Comptroller of the Currency levied an assessment 
of GO per cent, on its stock. On January 25, 1896, the former receiver filed 
in the probate court his pétition for the allowance against the estate of Har- 
riet 0. Phelps of a claim for the assessment of the 60 per cent, just men- 
tioned. Thls claim was resisted by the executor of Mrs. Phelps upon the 
ground that she had never become the owner of the stock, which, as it was 
claimed, had ail the while remained part of the estate of her husband, 
Fitch Phelps. Thls contention, however, was overruled by the probate court, 
and on June 15, 1896, the claim was allowed against the estate of Mrs. 
Phelps. This claim was pald by her executor. On Deeember 16, 1901, the 
comptroller levied another assessment of 40 per cent, on the stock of the 
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bank, payable on or before Januai^ 20, 1902. The blll allèges that the re- 
celver made demand upon the défendants for the payment of this assess- 
meat upbn the stock above mentioned, which was refused. This elaim was 
never proven In the probate court, nor dld that court ever make any order 
relating thereto. There Is In thé hands of the trustée more than sufficient 
of the fund received uhder the beq^est of Mrs. Phelps to satisfy the elaim 
of the recelver, and there Is also in the hands of the legatee more thau 
enough for that purpose. 

This blll was filed December 1, 1902. The only matter of fact in dispute 
in the lower court or hère bas btsen with regard to the alleged ownership 
of the stock by Mrs. Phelps or her estate. At the hearing in the Circuit 
Oourt it was held that the stock had belonged to the estate of Mrs. Phelps, 
but that the remedy had been extlngiiished by opération of the probate laws 
of Michigan as constnied by the Suprême Court of the state. The court 
below held that the legatee was estbpped by the decree of the probate court 
upon the elaim founded upon the former assessment to deny that Mrs. 
Phelps had become the owner of the stock In question so as to charge her 
estate with the liability resting thereCn, but that the remedy sought to be 
establlshed by this bill was eut ofif by the opération of the probate laws of 
Michigan regulating the settlement of estâtes of deceased persons, and upon 
this ground dlsmissed the blll. 

Taggart, Denison & Wilson (William Alden Smith, of counsel), for 
appellant. i 
Joseph Barton and Walter Drew, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 

Judges. 

SEVERENS, Circuit Judge, havîng made the preceding state- 
ment of the case, delivered the opinion of the court. 

The question which we shall first consider is whether the défend- 
ants and appellees are concluded by the decree of the probate court 
upon the elaim for the former assessment in respect to the owner- 
ship of the«shares of stock by Mirs. Phelps, and, in conséquence, by 
the executor of her estate ; for, if they are, it precludes ail inquiry 
into the facts bearing upon that question. And we think they 
are so precluded. The présent receiver is the successor in place 
of the receiver who was the complainant in the former proceeding, 
and is in privity with him. McNulta v. Lochridge, 141 U. S. 337, 
12 Sup. Ct. 11, 35 L. Ed. 796. And the legatee and its trustée are 
in privity with the executor who contested the elaim for the first 
assessment. The legacy was of personalty arising from the con- 
version of her property by the executor. Freeman on Judgments, 
§ 163 ; First Baptist Church v. Syms, 51 N. J. Eq. 363, 28 Atl. 461 ; 
Dandridge v. Washington, 2, Pet. 370, 377, 7 L. Ed. 454. 

It is true, as contended by the appellees, the cause of action is 
not the same as was the subject of the former proceeding, and 
therefore the appellees are not estopped from contesting it. But 
in doing so they are precluded from again litigating any question 
material to the controversy which was raised anddecided in the 
forrner suit. And it is évident that the question of the ownership 
of tfifs stock by Mrs. Phelps then raised was precisely the same 
as that now raised by the défense that she was not such owner, 
and that, therçfore, her estate now in the hands of her legatee is 
not chargeable on account thereof. The principles of the doctrine 
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of estoppels as applied, on the one hand, to the cause of action, and 
on the other to incidental questions arising upon the trial and ma- 
terial to the controversy, are so fully stated in the case of Crom- 
well V. County of Sac, 94 U. S. 351, 24 L. Ed. 195, that we need do 
no more than to refer to that case for authority. In the state- 
ment of the facts agreed upon in the Circuit Court it is stipulated 
as f ollows : 

"John 0. Fitzgerald, exécuter of the wlU of Harrlet C. Phelps, deceased, 
contested the claim of John S. Lawrence, reeeiver of the Northern National 
Bank of Big Eapids, filed against said estate, which is mentioned In the 
seventh paragraph of the bil! of complaint in this cause. The sald Fitzger- 
ald contested said daim on the sole ground that the stock in sald bank upon 
which was made the assessment to collect which sald clalm was flled still 
stoofl In the name of Fitch Phelps on the books of said bank, and had never 
been transferred to Harrlet C. Phelps, and for that reason that Harrlet C. 
Phelps was not the owner of sald stock at the time said bank suspended 
payment, but that said stock at that time was owned by the estate of Fitch 
Phelps, deceased." 

The appellees propose to construe this stipulation as extending 
only to a contention as to whether the stock stood in the name of 
Fitch Phelps on the books of the bank. But we think the reason- 
able and fair construction of it is that the défense made was upon 
the ground that Mrs. Phelps never became the owner of the stock, 
and that the fact that the stock stood in the name of Fitch Phelps 
was relied upon as évidence that it continued to belong to his 
estate. 

We are therefore confronted with the important question in the 
case whether the remedy which the reeeiver seeks is barred by the 
probate laws of Michigan. In chapter 252 of the Compiled Laws 
of Michigan of 1897 provision is first made for the appointment by 
the probate court of commissioners to hear and détermine claims 
which hâve accrued (or may accrue before the commissioners make 
their report) and are presented for allowance against the estate. 
The order for their appointment must prescribe the time within 
which such claims must be presented, at the end of which the com- 
missioners must make their report. The limit of the time which 
may be allowed for that purpose is two years, but the judge may 
revive the commission for three months upon the application of 
a creditor before the estate is closed. At the time of granting let- 
ters testamentary or of administration the probate court is required 
to fix a time within which the assets are to be reduced and the 
debts and legacies paid, which, in the first instance cannot exceed eight- 
een months, but which may in certain conditions on the application of 
the executor or administrator be extended to four years. And in re- 
gard to the présentation of claims and the conséquence of failure to 
présent them it is provided by section 9380 as foUows : 

"Bvery person havlng a claim against a deceased person, proper to be 
allowed by the commissioners, who shall not, after the publication of notice, 
as required in the second section of this chapter, exhlbit his claim to the com- 
missioners, within the time limlted by the court for that purpose, shall be 
forever barred from recovering such demand or from setting off the same 
in any action whatever." 

133 F.-^3 
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From tïie rcading of this section ît is manifest that the daims 
thereby barred are such as are "proper to be allowed by the com- 
missioners." Such claims were those only which were absolutely 
payable, and which the executor or administrator would be bound 
to pay to; the extent of the assets. 

Following ail thèse provisions, and other détails which ît is net 
important nere to notice, are provisions relating to claims which 
the commissioners were not authorized to allow, and classed as 
"contingent claims," as follows : 

"(9411) [As it stood at the tlme when the commissioners in this matter 
held their appointment.] If any person shall be liable as security for the 
deceased, or hâve any other contingent claim against his estate, which can 
not bé proted as a debt before the commissioners, or allowed by them, the 
same niay be presented, with the proper proof, to the probate court, or to 
the coinmlssioners, who shall state the same in their report, if such daim 
waS jpresented to them. [The remalnder of the section is unlmportant hère.]" 

"(9412) Sec. 46. If the court Shall be satlsfled from the report of the com- 
missioners, or by the proof exhibited, said court may order the executor 
or administrator to retain In his hands sufficient estate to pay such contin- 
gent claim when the same Shall become absolute, or, if the estate shall be 
insoltent, sufficient to pay a proportion equal to the dividends of the other 
creditors. 

"(9413) Sec. 47. If such contingent claim shall become absolute, and shall 
be presented to the probate court, or to the executor or administrator, at 
any tlme within two years from the time llmlted for other creditors to pré- 
sent their claims to Ùie commissioners, it may be allowed by the probate 
court upon due proof, or it may be proved before the commissioners already 
appointed, or before others to be appointed for that purpose, in the same 
manner as if presented for allowance before the commissioners had made 
their report, and the persons interested shall hâve the same right of appeal 
as in other casés. 

"(9414) Sec. 48. If such contingent claim shall be allotved, as mentioueJ 
in the preceding section, or established on appeal, the créditer shall be 
entitled to receive payment to the sarne extent as other creditors, if the es- 
tate retained by the executor or administrator shall be sufficient for that 
purpose ; but if the claim shall not be flnally established as provided in the 
preceding section, or if the assets retained in the hands of the executor or 
administrator shall not be wholly exhausted in the payment of such daims, 
such assets, or the residue of them, shall be disposed of by order of the pro- 
bate court, to the persons entitled to the same, according to law." 

From thesé sections it is seen that any person having a contingent 
claim, such as this is, might présent it, with proof, to the commission- 
ers at the time of makihg their report of their own déterminations. 
They do not âct upon it. They hâve no power to do so. Buchoz v. 
Pray, 36 Mich. 429; Campau v, Miller, 48 Mich. 148, 11 N. W. 845. 
The judge, if sâtisfied by the proof, is to order the executor to retain 
sufficient funds to pay it. Or its proper proportion, when it becomes ab- 
solute. The rest of the estate is distributed. Then, if within two 
years the contingent claim becomes absolute, the claimant may présent 
it for final allowance, and it is paid out of the funds which hâve been 
retained, and the surplus of such funds is distributed. If the claim 
bas not become absolute within the two years it cannot be thus estab- 
lished, and, îf it is not, the assets which hâve been retained to meet it are 
distributed to those entitled by law. It is suggested by counsel for 
the appellees that the words in section 9413, "to retain in his hands suf- 
ficient estate to pay such contingent claims when the same shall be- 
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corne absoîute," hâve no limitation as to the time during wMch the 
funds are to be retained. But we see no force in this suggestion, for 
by section 9414 the funds are to be distributed at the end of the two 
years if the claim has not been established. Moreover, after the estate 
was closed and the executor discharged, the probate court, as well as 
the executor, lost ail control of the assets as completely as if they had 
never been in their hands. It is évident, therefore, that this claim 
could never hâve been collected under the provisions of the statute 
thus far recited ; for this claim became absoîute long after the lapse 
of the two years from the filing of thé commissioners' report, and more 
than one year after the estate had been closed. It is évident that the 
purpose of thèse provisions was to hold the estate open for a limited 
time to enable a créditer having a contingent claim which might be- 
come absoîute within that period to corne in and share with other cred- 
itors before the administration should be closed; and, if it did not 
become absoîute, the estate should be closed without further regard 
to such claim. 

Another provision follows those last recited, as follows: 

"(9415) Sec. 49. If the claim of any person shall accrue or become abso- 
îute, at any time after the time limited for credltors to présent their claims, 
the person having such claim may présent it to the probate court, and prove 
the same at any time within one year after it shall accrue or become absoîute, 
aud if established in the manner provided in this chapter, the executor or ad- 
ministrator shall be required to pay it, if he shall bave sufficient assets for 
that purpose, and shall be required to pay such part as he shall bave assets to 
pay; and if real or personal estate shall afterwards corne to his possession, 
he shall be required to pay such claim, or such part as he may hâve assets 
sufficient to pay, not exceeding the proportion of the other creditors, in such 
time as the probate court may prescribe. 

"(9416) Sec. 50. When a claim shall be presented within one year from 
the time when it shall accrue, and be established, as mentioned in the pre- 
ceding section, and the executor or administrator shall not hâve sufficient 
to pay the whole of such claim, the créditer shall bave a right to recover 
such part of his daim as the executor or administrator has not assets to 
pay, against the heirs, devisees or legatees who shall hâve received sufficient 
real and personal property from the estate." 

It is a condition required by thèse sections that the estate shall not 
hâve been closed, for the claim must be presented while the probate 
court still has jurisdiction, and there must be an executor or adminis- 
trator in office. As already pointed out, thèse conditions did not hère 
exist, and the claim could not hâve been established while the estate 
remained open. There is no other prescribed method than those al- 
ready exhibited for satisfying such claims. From ail this it is manifest 
that no provision is made which would comprehend a claim which, like 
this, should not become absoîute until after the jurisdiction of the pro- 
bate court over the estate had ceased, and the question comes to this : 
Did the Législature intend by this scheme for settling estâtes of de- 
ceased persons to eut off and leave unsatisfied ail claims which were 
founded on the obligations of the deceased, but which should not be- 
come absoîute during the administration by the probate court ? As has 
been shown, claims which are absoîute, and so capable of being estab- 
lished, are barred, if not presented, by express déclaration. But there 
is no such déclaration in regard to claims of the character we are con- 
sidering. It is urged, however, that by the probate scheme to which 
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référence hasbeen made ail other recourse to the assets of the estate 
is, by irapHcation, denied, and that this is the effect which the Su- 
prême Court of the state attributes to thèse statutory enactments. It 
is not tp bedenied that, if this iS: go, the fédéral courts should administer 
the statute law of the state as thus construed. Security Trust Co. v. 
Black River National Bank, 187 U. S. 211, 23 Sup. Ct. 52, 47 h. Ed. 
147. 

It is claipied by the receiver, in effect, that the statutory enactments 
referred to were intended to reach no further than they go, and this 
extends only to the limit possible in the scheme devised, which, as ail 
agrée, was intended to effect a speedy liquidation and settlement of 
estâtes; that this législation went as far as it could consistently with 
this purpose, and did not prétend to make régulation for cases which 
are not comprehended or provided for, and did not deny such proper 
remédies as might be due to cases not comprehended by the statute. 
And especially is it insisted that the long established principle of equity 
that the assets of a deceased person, which hâve come into the hands 
of heirs, devisees, distribultees, or legatees by inheritance or gift, and 
npt by purchase, should be a,ppropriated to the satisfaction of his debts 
and obligations, was not intended to be displaced. It is therefore nec- 
essary to ascertain what interprétation the Suprême Court of the state 
has put upon thèse statutés which is relevant to the case in hand. In 
doing this we should disi;inguish between those cases where the claim 
was one which niight hâve been, but was not, presented to and allowed 
by the probate court, and such as could not possibly hâve been allowed 
or satisfied by âny proceeding in that court. In Clark v. Davis, 32 
Mich. 154, the contrdversy arose , over the distribution of an estate, 
and the case was. heard on appeal from the order of the probate court 
denying an application of the heir to hâve the assets applied in pay- 
ment of a mortgage securing notes given by the deceased upon lands 
which had cbnae to the heir. The mortgagee had not proven the notes 
against the estate. It wasbeld by the court that the heir should hâve 
proven his claim as a contingent one. Judge Cooley said, "The stat- 
ute knows but two classes of claims — those which are absolute, and 
those which are contingent- — and each at the proper time must be 
proved in a prbper proceeding instituted for the purpose, and with the 
right of appeal, or it is barred." That was a proceeding in the probate 
court, and what was said had référence to such a proceeding. The 
estate was not yet closed. The claim might become absolute before 
that court Should lose its jurisdiction. If it should not, the claim was 
beyond the power conférred by the statute. It was fitting to say that 
"the statute knows but two classes of claims — those which are abso- 
lute and those which are contingent." But that is not an affirmation 
that a claim which is not proVided for by statute cannot, in any circum- 
stance, be established ip any other way. There is no indication that 
such a question was in the mind of the court. Brown v. Forsche, 43 
Mich. 492, $;N. W, Ipli, was alsô on appeal from an order of the 
probate couit, and the question was whether an administrator, who 
had paid ail ttîe debts allowed by the commissioners, and distributed 
the surplus ' àccording to law, should be compelled to pay a claim 
which had been subsequently allowed by the court. It was held that 
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he should HOt, and that a créditer coming in at that late date must take 
the estate as he finds it. The claim was an absolute one, and nothing 
which was said has any relevancy to the question before us. The next 
case cited in the order of dates is Showers v. Robinson, 43 Mich. 502, 
5 N. W. 988. This was an action of ejectment to recover land which 
had been the homestead of the plaintiflf, who was a widow, but which 
had been sold under Hcense of the probate court to pay debts of her 
deceased husband. It was held that the homestead right did not pass 
by the sale. Judge Cooley, in discussing the question whether it was 
in contemplation of the statute that the land should be sold subject 
to the homestead, or that the whole estate in it should be sold and 
the homestead right protected in dealing with the proceeds, in stating 
the argument for the first conclusion and referring to the probate laws, 
said: 

"Those provisions require estâtes to be closed and the personal représenta- 
tives to be discharged in a very short period ; allowing only elghteen months 
at flrst (Comp. Laws, § 4450), and permlttlng extensions to four years only 
in ail (Comp. Laws, | 4451). Ali claims against the estate are barred which 
are not presented and proved before the adœinistrator is discharged (Brown 
V. Forsche, 43 Mich. 492, 5 N. W. 1011, just deeided) ; and we hâve no stat- 
ute and no précédents for afterwards pursuing the estate in the bands of 
distributees or others who bave succeeded to it" 

The appellees lay much stress upon the latter part of this quotation. 
It is possible that the learned judge, in saying that there were no 
précédents for pursuing the estate in the hands of those succeeding to 
it, meant that the law of Michigan did not sanction it. But we do not 
think that was his meaning, but, rather, that there had been no dé- 
cisions in Michigan to the effect stated, which was quite correct at that 
time, although, as we shall presently see, it could not be said now. It 
would seem that the language of the judge was guarded. That there 
were no statutes authorizing it is positively stated, and has at no 
time been doubted. The case of Shannon v. Shannon, 48 Mich. 182, 
12 N. W. 42, was that of a bill "to enforce payment from an estate 
under a contract with décèdent," as the reporter states. The défend- 
ants were the widow and heirs of a deceased brother of the complainant 
to recover upon an agreement between the brothers for the joint sup- 
port of their mother. An allowance had been made by the commission- 
ers for the support of the mother up to the date of the allowance, and 
this suit was for the purpose of relief touching what had accrued since 
and might thereafter accrue. The bill was dismissed on demurrer, and 
the decree was affirmed upon an opinion by Judge Campbell, who said : 

"The case Is not one for spécifie performance, and there is no authority 
to decree pajmaent from distributees by a créditer at large. Debts which 
are not secured on property must be enforced under the probate laws. We 
need not consider what remedy may exist in that forum in the présent con- 
dition of affalrs. It la very certain that the présent suit is anomaious, and 
not malntainable." 

The opinion is short, and the case is rather scantily reported. We 
infer that the estate had not yet been discharged from the probate 
court, for, although Judge Campbell says that the "estate has been 
closed by distribution," we must suppose that he refers to that stage of 
the matter when the debts hâve been paid and the remaining assets hâve 
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been dîstrîbubd, which précèdes the time when the admînistrator files 
his final report and is dischargèd, as was the case in Brown v. Forsche, 
supra; otherwise there could hâve been no use in the suggestion of a 
possible rertiedy in the probate court. Besides, it is hardly crédible 
that, if the bill were filed after the probate court had lost jurisdiction 
to obtain satisfaction of a claim which had since become absolute, that 
learned judge would hâve characterized the suit as "anomalous," for 
the ancient doctrine of equity had been recognized in many state dé- 
cisions' as well as by the fédéral courts as supplementing the local pro- 
bate Systems. In Aldrich v. Annin, 54 Mich. 330, 19 N. W. 964, there 
had been nO administration, and a creditor filed a bill against the widow 
to collect a debt out of assets of the deceased in her hands. Judge 
Cooley, delivering the opinion of the court, said: 

"Credltors of a deceased person are to enforce thelr elalms against hîs estate 
througb procéedings In the probate court, and the statute makes ample pro- 
Tialon for the purpose. If other parties interested fall to take out lettors oî 
administration, the creditor himself must do so, and snch procéedings will 
then be taken as wlll àdjust ail equlties on the principle of relative equallty. 
If the creditors might severally go into equity for the enforcemeut of thelr 
demanda, the purpose of the statute of distribution would be defeated, and 
estâtes might be eaten Up in litigatlon. It may be that In this case com- 
plainant Is the only creditor, and the allowance which it is sought to reach 
the only asset; but the way to ascertaln who are Interested, and what th<^ 
assets are, Is to take the statutory procéedings." 54 Mich. 231, 19 N. W. 965. 

We are unable to perceive any relevancy in that case or the lan- 
guage of the court to the question hère. Another case which is relied 
on is Willard v. Van Leeuwen, 56 Mich. 15, 22 N. W. 185, which was an 
action by a creditor against an executor who had not yet bçen dis- 
charged to compel him to pay a deficiency on a mortgage foreclosure. 
The assets had been distrjbuted, and the claim had ne ver been proven. 
The court held that the executor pould not, in such circumstances, 
be held liable as for his own debt ; Judge Champlin saying : 

"In such. case, If a créditer, after a great lapse of tlme, establishes a claim 
against the estate, he must take the estate in the situation In which he flnds 
it and cannot hold the executor liable as for his own debt" 

This présupposes that it had been possible for the creditor to hâve 
established his claim, and had been guilty of lâches in neglecting it. 
In Armstrong v. Loomis, 97 Mich. 577, 56 N. W. 938, the action was 
in assumpsit by a creditor to recover against an heir who had disposed 
of lands of the deceased to compel him to pay a debt which had been 
allowed by the probate court. 1 he claim was an absolute one. It was 
held the action woùld not lie; Judge Grant, in the opinion, saying: 

"Ohapter 229, How. Ann. St, provides the only methods by which daims 
against the estâtes of deceased persons and the expenses of administration 
cân be allowed and collected. If the personal estate is insufflclent for those 
purposes, then the real estate may be sold, under the decree of the probate 
court There Is no law in this state for pursuing the estate in the hands 
of hoirs or distributees" — elting Showers v. Robinson, 43 Mich. 508, 5 N. W. 
988. 

The case was one entirely within the scope of the probate laws, and 
was governed by their provisions. The language of the learned judge 



EANKIN V. CITY OF BIG RAPIBS. 679 

is to be understood as referring to such conditions. Other Michigan 
cases are referred to in the brief for the appellees. We laave referred 
to tne more pertinent cases, and cannot prolong our opinion by furthei 
références. It must suffice to say that in none of the cases cited in sup- 
port of the appellees' contention was the question which we hâve beforc 
us presented. There are, it is true, some expressions of judges which, 
taken by themselves, and without regard to the subject of décision, 
might be construed into a récognition of the proposition for which the 
appellees contend, namely, that there is no law recognized in Michigan 
for the enforcement of the obligations of deceased persons other than 
those comprised in its statutory probate system, and that that system 
affords no remedy for an obligation which does not become absolutc 
before the limit of time during which the probate court is given power 
to afford a remedy. We are not aware of any décision elsewhere 
which attributes to the probate system of any state suçh a conséquence, 
although many of them contain provisions from which an intention to 
exclude ail other remédies could be as reasonably implied as from those 
in Michigan. But, recurring to the décisions of the state court, a later 
case than those we hâve canvassed is Allen v. Conklin, 113 Mich. 74, 
TO N. W. 339. That was a bill filed by one who had been a ward 
against the executor and heirs of her deceased guardian to obtain an 
accounting and to establish a lien upon the decedent's lands in the 
hands of the heirs for the satisfaction of a liability of the guardian 
for the fraudulent conversion to his own use of moneys belonging to 
the ward. The bill was filed 12 years after the appointment of commis- 
sioners to hear claims, but the complainant excused herself by alleging 
that the facts had been concealed from her by the guardian, and shc 
had only recently discovered them. There were no assets in the hands 
of the executor. It was claimed for the défendants that the time al- 
lowed by the statutes for the présentation of claims had long since 
elapsed, and that the probate court could not allow the claim, nor could 
it license the sale of the land, and that therefore the claim was barred ; 
and the cases of Brown v. Forsche and Willard v. Van Leeuwen, supra, 
were cited. But the court said that those cases did not meet the case 
stated in the bill, and further said : 

"Suppose it Is true tliat so miich time has now elapsed since the deatli 
of Richard Low (the guardian) that complainant could get no relief in the 
probate court, does It follow that equlty cannot ald her? * • ♦ Unless 
the statute of limitations has eut ofC her remedy, she has stated a case en- 
titling her to the aid of a court of equity." 

Référence is then made to a statute (How. Ann. St. § 8724) which 
reads : 

"If any person who Is llable to any of the actions mentloned In this chapter 
ahall fraudulently conceal the cause of such action from the knowledge of the 
person entltled thereto, the action may be commenced at any time within two 
years after the person who Is entitled to bring the same shall discover that 
he has such cause of action, although such action would be otherwise barred 
by the provisions of this chapter." 

And thereupon Judge Moore, speaking for the court, said, "If the 
allégations of the bill are proven, we think a bill in equity will lie to 
reach the property still in the hands of the heirs, devisees or legatees 
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of Richard Low, deceased;" citing what is now section 9419 of the 
Compiled Laws of 1897, which enacts that "the créditer may hâve any 
proper action or suit in law or equity, and shall hâve a right to re- 
cover hisclaim against a part or ail of such heirs, devisees, or legatees, 
to the amount of the estate they may hâve respectively received ; but 
no such action shall be maintained unless commenced within one year 
from the time the claim shall be allowed or established ;" and citing 
also the case of Chewett v. Moran (C. C.) 17 Fed. 820, in which Mr. 
Justice Brown, then District Judge for the Eastern District of Michi- 
gan, maintained the suit of a créditer to recover a contingent claim 
which had become absolute, from lands in the hands of the heirs of 
the obliger. Some criticism is bestowed by counsel in the présent case 
upon the assumptien in the case of Chewett v. Moran that a fédéral 
court in equity would adhère to its own rules in such a case, and was 
net bound by the limitations of the local law — an assumptien which has 
since been dispelled. But the Suprême Court of Michigan cited the 
case as an authority for the more gênerai doctrine that equity will aid 
a créditer in such circumstances, and applied it to a case where the 
claim had net come to light during the progress of the estate in the 
probate court, notwithstanding the contention that by the probate law 
the claim was barred. The relief given by the statute to one whose 
cause of action has been fraudulently cencealed is essentially the same 
as that generally afforded by courts of equity. The provision is 
net found in the probate law, but is ene of gênerai application. We 
think the case of Allen v. Conklin must be regarded as refuting 
the contention that the probate laws afferd the enly remedy a créditer 
may hâve in Michigan fer the recevery of a claim against the estate of 
a deceased person, and as establishing the proposition that, when those 
laws do net ayail to protect equities arising from spécial circumstances, 
its equity courts will give relief by applying the principles and remédies 
peculiar to that jurisdictien. And such is the course of décisions in 
other States in référence to their probate Systems and the jurisdictien 
of courts pf law and equity when the probate laws are net adéquate 
to give a remedy. Hall v. Martin, 46 N. H. 337; Bullard v. Moer, 
158 Mass. 418, 33 N. E. 928 ; Mann v. Everts, 64 Wis. 373, 25 N. W. 
209; McKeen v. Waldron, 25 Minn. 466; Hantzch v. Massolt, 61 
Minn. 361, 63 N. W. 1069 ; Lake Phalen Land & Imp. Ce. v. Lindeke, 
66 Minn. 209, 68 N. W. Ô74 ; Dugger v. Oglesby, 99 111. 405 ; Pavson 
v. Hadduck, 8 Bîss. 203, Fed. Cas. No. 10,862 ; Securitv Co. v. Han- 
sen, 104 lowa, 264, 73 N. W. 596 ; Blair v. Allen, 55 Ind 409 ; Walker 
V. Byers, 14 Ark. 246; Hendricks v. Keesee, 32 Ark. 714; Miller v. 
Shoaf. 110 N. C. 319, 14 S. E. 800. 

Of course, a bill of this character ought to be filed within a reason- 
able time after the claim has matured, and unreasenable delay would 
censtitute lâches which would bar the suit. The cause of action hère 
accrued January 20, 1903, and the bill was filed December Ist of the 
same year. It is net contended that the suit was unreasonably de- 
layed. 

It is unnecessary to go into argument to vindicate the principle ef 
equity to which the complainant appeals. "Legatees," says Story, "are 
always compellable to reftmd in favor of crediters; because the latter 
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Have a priority of right to satisfaction out of the assets." 1 Eq. Jurisp. 
§ 93. In Noël v. Robinson, 1 Vern. 90, 94, the Lord Chancellor said : 
"The common justice of this court will compel a legatee to refund. 
It is certain that a créditer shall compel a legatee to refund." The 
legatee ought not to hold as a gift from the estate that which belongs 
to the creditors. 

We appreciate what the learned judge said in delivering his opinion 
in the court below that "there ought to be a time when the assets 
of a deceased person should cease to be impressed with a trust for the 
payment of decedent's debts, and should become the absolute property 
of the heirs, devisees, distributees, and legatees." But the superior 
rights of creditors are also to be regardée], and, whatever his disap- 
pointment, the legatee bas no just ground for complaint if the creditor 
makes his claim within such reasonable time as the law in the cir- 
cumstances of the case allows him. 

We are of opinion that the decree should be reversed, and the cause 
remanded, with direction to enter a decree for the complainant for the 
amount of the assessment of 40 per cent, stated in the bill, with in- 
terest from January 20, 1893, and that the appdlant recover his costs 
in the court below and in this court. 



KANB T. ERIB R. CO. 

(ClrCTiit Court of Appeals, Slxth Circuit Deceinber 12, 1904.) 

No. 1,324. 

1. CONSTITXJTIONA.1. LaW— CONSTEUCTION DP STATS CONSTITUTION— QUIiSTlOI» 

FOU State Coukt. 

The question of valldity, under the Constitution of a state, of a state 
law, Is one tlie détermination of whlcb properly belongs to the Suprême 
Court of that state. 

2. Same— Pbesumptions. 

Where the constltutlonallty, trader a state Constitution, of a state 
!aw, Is questioned in a fédéral court, and the maîter has never been de- 
termlned by the Suprême Court of the state, and Its lower courts are di- 
vided on the question, the welght of thelr authorlty belng In favor of 
the constltutlonallty of the act, every possible presumptlon should be 
Indulged in favor of Its valldity until Its Invalidity is shown beyond a 
reasonable doubt, 

8. Master and Servant— Injuries to Servant— Fellow Servants. 

Prior to the passage of 87 Ohio Lavs-s, p. 150, § 3, a railroad was not 
responslble to an employé for injuries resultlng from the négligence of a 
fellow servant, except where oue employé was put under the control of 
another, in which case the railroad was llable to the former for injuries 
caused by the négligence of the latter when both were actlng in the com- 
mon service. 

4, Constitutional Law— Bqual Protection of Laws— Provisions op Statb 

Constitution. 

Section 2 of the Bill of Rights of the Constitution of Ohio, providing 
that ail poUtlcal power is inhérent in the people, and that government Is 
Institnted for thelr equal protection and benefit, is not less broad In Its 
scope than the clause of tlie fourtecnth amendment to the fédéral Con- 
stitution, providinjr that no Rtuto sIi.tII deny to any person within Ita 
Jurisdictlon the equal proteetiou o£ the luw. 
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5. SAifE— Classification. 

The General Assembly of a state, In the absence of an applicable pro- 
hibition, bas power to classlfy subjecta of législation, conferring rights 
or imppsing burdens on created classes, according to its view of what Is 
just and expédient and will promote the gênerai welfare, subject only 
to the limitation that there must be a reasonable ground for the classi- 
flcation made. 

8. Same— Basis op Classification. 

A valid elassiflcatlon for législative purposes must always rest upon 
some différence which bears a reasonable and just relation to the aet in 
respect to which the classification is proposed, and can never be made 
arbltrarily and without any just basis. It must be grounded upon a 
reason of a public nature, and the act must affect ail who are within 
the reason for its enactment 

T. Masteb AND Servant— Felxow Servants— Législation— Evasion of Law. 
A railroad cannot évade the liability imposed upon it by 87 Ohlo Laws, 
p. 150, § 3, providing that every person in the employ of a railroad, 
having power or authority to direct or control any other employé, is not 
the fellow servant, but a superior, of sueh other employé, and is also the 
superlor of subordlnate employés in any other braneh of the service, by 
putting a dummy in nominal charge of every other employé on the train, 
but in such case the court will look through the évasion In order to dé- 
termine the real grades of the service. 

8. CONSTITTJTIONAL LAW— BQUAL PBOTECTION OF LAWS— RAILEOAD FELLOW 

Sekvants' Act. 

87 Ohlo Laws, p. 150, § S, which provides that In actions against a rail- 
road for injuries to employés it shall be held, in addition to the liability 
now existing by law, |hçt every employé having authority to direct any 
other employé is not à fellow servant, but superior, of such other em- 
pl(>y$,,and also that every person having charge Qf employés in a separate 
bràiich or department shall be held the superior of subordinate employés 
in any other department, and which merely extends the classification 
previously made by the Suprême Court, under which a railroad was 
Uable for injuries to en inferlor cansed by the négligence of a superior 
acting in the same service, by Imposlng oa the railroad a liability for 
injuries caused to aîi inferlor In one braneh of the service by the négli- 
gence bf* superior Ib another braneh, Is riot répugnant to section 2 of 
the Bill of Bights of the Constitution of Ohlo, which provides that ail 
political power is inhérent in the people, and government is instituted for 
their eqnal: protection and beneflt 

9. Same— POWCY of LaW. 

The valldity of an act passed by the Législature must be tested alone 
by the Constitution. "Courts bave no right or power to nulllfy a statute 
upokl tbe gtouud that it Is against hatural justice or public policy. 

In Error to the Circuit Court of the United States for the North- 
ern Distfifct'dfOhio. 
For ppimbn belpw, see 128 Fed; 474. 

: T. Mcfsfàmara, Jr., Geo. F. Arreî, and J. P. Wilson, for plaintifï 
.in erroiVj' ..,,.; ' '', '.,,,,■ ,',,,;. .:. 

Cushing & Clarke, for défendant in error. 

Refore IvURTON, SEVERENS, and RICHARDS, Circuit 

Judges. 

IF 8. Who are fellow servants, see notes to Northern Pac. R. Co. v. gmith, 8 
C. G. A. 668; Canadian Pac. Ey. Co. v, Johnston, 9 0. C. A. 59S; Flippin v. 
Kimball;i31:a Ci A 286. 
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RICHARDS, Circuit Judge. This was a suit to recover damages 
for the wrongful death of the plaintifï's intestate, a fireman on a 
switching engine at work in the yards of the défendant company 
at Niles, Ohio, which resulted from a collision charged to hâve been 
due to the négligence of the engineer of another train, also at work 
in the yards. The suit could not hâve been maintained under the 
law as it stood in Ohio prior to the passage of the act of April 2, 
1890 (87 Ohio Laws, p. 149), for under that law the négligence relied 
on was that of a fellow servant, for which the company was not 
liable. The suit, therefore, was based upon section 3 (page 150) of 
the act referred to, which reads as follows : 

"Sec. 3. That in ail actions against the railroad company for personal in- 
jury to, or death resulting from personal injury, of any person, while in the 
employ of such company, arising from the négligence of sueh company or any 
of its offlcers or employés, it shall be held in addition to the liability now ex- 
isting by law, that every person in the employ of such company, actually 
having power or authority to direct or control any other employé of such 
company, is not the fellow servant, but superior of such other employé, also 
that every person in the employ of such company having charge or control of 
employés in any separate branch or department, shall be held to be the 
superior and not fellow servant of employés in any other branch or depart- 
ment who hâve no power to direct or control in the branch or department In 
which they are employed." 

Several years ago the case was trîed and judgment recovered, 
which was reversed by this court for reasons stated in the opinion 
delivered by Judge Cochran, and reported in Erie Railroad Co. v. 
Kane, 118 Fed. 223, 55 C. C. A. 129. No question was raised at 
that time as to the constitutionality of the act. We did pass upon 
its construction, holding that, under the second clause of section 3, 
an engineer, having control of but a single employé, might be the 
constructive superior of the fireman of another train having control 
of none. When the case came on again for trial below, objection 
to the introduction of any testimony was sustained on the ground, 
among other things, that the provisions of section 3 relied on vio- 
late the Constitution of Ohio. Whether this holding was correct 
is the question before us now for détermination. 

We approach the considération of the validity, under the Con- 
stitution of Ohio, of an Ohio law, with some reluctance; for the 
question is one whose détermination properly belongs to the Su- 
prême Court of Ohio. Pelton v. National Bank, 101 U. S. 143, 144, 
25 L. Ed. 901. Unfortunately, although the law has been in force 
for 14 years, and several times before the Suprême Court oif Ohio 
(R. R. Co. V. Margrat, 51 Ohio St. 130, 37 N. E. 11 ; R. R. v. Erick, 
51 Ohio St. 146, 37 N. E- 128 ; Railway Co. v. Shanower, 70 Ohio 
St. 166, 71 N. E. 279), the validity of the provisions now assailed 
has yet to be determined by that tribunal. The lower courts of 
Ohio are divided on the question, the weight of authority being in 
favor of the constitutionality of the act. Under thèse circum- 
stances, the well-settled rule that, where the constitutionality of a 
law is involved, every possible presumption is in favor of its valid- 
ity, and continues until the contrary is shown beyond a reasonable 
doubt, laid down by the Suprême Court of the United States and 
the Suprême Court of Ohio, is peculiarly applicable. Sinking Fund 
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CaseSi'99 U. S. 70a, 718, 25 L. Ed. 496; Raiiroad Co. v. Clinton 
Co., 1 Ohio St. 82, 83 ; State v. Cincinnati, 20 Ohio St. 33 ; Mar- 
met V. State, 45 Ohio St. 64, 12 N. E. 463; State ex rel. v. Jones, 
51 Ohio St. 492, 504, 37 N. E. 945. 

Prior to the passage of this act the gênerai rule in Ohio was that 
a raiiroad company was not responsible to an employé for injuries 
resulting frbm the négligence of a fellow servant, with the qualifi- 
cation, however, that ivhere one employé was put under the con- 
trol of another the company was liable to the former for injuries 
caused by the négligence of the latter, when both were acting in 
the common service. Little Miami R. R. Co. v. Stevens, 20 Ohio, 
416; Raiiroad Co. v. Keary, 3 Ohio St. 201. In the latter case 
Judge Ranney pointed eut that the risk assumed on entering the 
employment of a raiiroad company is only that resulting from the 
carelessness of those engaged in a common employment, and said 
(page 211) : "No service is common that does not admit a com- 
mon participation, and no servants are fellow servants when one 
is placed in control over the other." So important was this Ohio 
rule, rendering a raiiroad company liable to a subordinate for in- 
juries caused by the négligence of his superior, deemed to be, 
that it was held in the case of Railway Co. v. Spangler, 44 Ohio St. 
471, 8 N. E. 467, 58 Am. St. Rep. 833, that it was not compétent 
for a company tp stipulate with its employés that this liability should 
not attach. It was pointed out that the liability was not created for 
the protection of the employés simply, but had its reason and founda- 
tion in a. public necessity and policy. Page 479, 44 Ohio St., page 
470, 8 N. E., 58 Am. Rep. 833. 

So it appears that, under the Ohio rule as it existed when this 
act was passed, the relation of the négligent to the injured em- 
ployé determined the liability of the company. If the négligent 
employé was in control of the injured one, the company was held 
liable, because then the two were not deemed fellow servants, en- 
gaged in a common employment, but one was regarded as the su- 
perior of the other, Recognizing this ground of distinction as ex- 
isting in Ohio, section 3 not only gives it statutory force, but extends 
the liability of the; company by broadening the class of superiors in 
the service and narf owing that of .fellow servants. It provides that in 
ail actions against the raiiroad company, for personal injury or 
wrongful death, it shall be held, "in addition to the liability now ex- 
isting by law"— - 

(1) "That every terson In the employ of such company, actually having 
power or authority to direct or control any other employé of such company, 
is not the fejlow servant, but superior, of such ot'her employé;" and, 

(2) "Also that every person In the employ of such company having charge 
or control of employés in any separate branch or department shall be held to 
be the superior and not fellow servant of employés In any other branch or 
department who haye no power to direct or control In the branch or depart- 
ment In which they are etoployed." 

As said by Judge Davis in the récent case of Railway Co. v. 
Shanower, 70 Ohio St. 166, 169, 71 N. E. 279, 280: 

"It [the act of Aprll 2, 1890] déclares that It is intended to add to the lia- 
bility aiready recognized by law. It does this in two partieulars: First, it 
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malces obHgatory upon the courts of thls state the superlor servant rule, 
whleh was first announced in thls court in Little Miami Rallroad Co. v. 
Stevens, 20 Ohio, 415, and which was afterwards approved and followed in a 
number of other cases in this and otlier states, althougli it has been re- 
pudiated in many otliers ; second, it créâtes by force of the statute a rela- 
tion of superior and subordinate where none exists in fact, and brlngs it vrith- 
iu the opération of the rule mentioned." 

The exercise of authority by one employé over another is thus 
made the test. Any employé who exercises authority over another 
is "not the fellow servant, but superior," of such other, and every 
employé who exercises authority over another in his own branch 
or department is "the superior, and not fellow servant," of an em- 
ployé in a separate branch or department who exercises no author- 
ity there. If the négligent employé is, by virtue of this enactment, 
the superior, and not fellow servant, of the injured employé, the 
latter did not assume the risk of his négligence, and the company 
is responsible. 

It is to be observed that the basis of the new classification made 
by the Législature is none other than that of the old made by the 
Suprême Court of Ohio. The class is merely broadened by a logi- 
cal extension of the rule. Under the old, the company was liable 
for the négligence of one who exercised authority over the employé 
injured through his négligence (B. & O. R. R. Co. v. Camp, 65 Ped. 
952, 13 C. C. A. 233, 243) ; under the new, it is liable not only for 
the négligence of one who exercises authority over the employé 
injured, but of one who, exercising authority in one branch or de- 
partment, by his négligence causes the injury of an employé in 
another who exercises no authority there. 

The contention is that the act violâtes the second section of the 
Bill of Rights of the Constitution of Ohio, which provides that "ail 
political power is inhérent in the people; government is instituted 
for their equal protection and benefit;" and which, as held in the 
case of the State ex rel. v. Ferris, 53 Ohio St. 314, 41 N. E. 579, 
30 L. R. A. 218, is not less broad than that clause of the fourteenth 
amendment, which provides that no state shall "deny to any per- 
son within its jurisdiction the equal protection of the law." It is 
strongly urged that the statute, by conferring upon some employés 
a right to recover which is denied others, unjustly discriminâtes 
among those engaged in the same occupation, creating a favored 
class, and denying to those outside of it the equal protection of the 
law. 

The doctrine is well settled that the General Assembly, in the 
absence of an applicable prohibition, has power to classify subjects 
of législation, conferring rights or imposing burdens on the created 
classes, according to its views of what is just and expédient and 
will promote the gênerai welfare, subject only to the limitation that 
there must be some reasonable ground for the classification made. 
Wagoner v. Loomis, 37 Ohio St. 571 ; Adler v. Whitbeck, 44 Ohio 
St. 539, 9 N. E. 673; State ex rel. v. Jones, 51 Ohio St. 492, 506, 
37 N. E. 945; State v. Nelson, 52 Ohio St. 88, 101, 39 N. E. 22, 26 
L. R. A. 317; Cincinnati v. Steinkamp, 54 Ohio St. 285, 290, 43 
N. E. 490; Hagerty v. State, 55 Ohio St. 613, 45 N. E. 1046; France 
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V. State, 57 Ohio St. 1, 25, 47 N. E. 1041; State v. Gardner, 58 
Ohio St. 599, 606, 51 N. E. 136, 41 L. R. A. 689, 65 Am. St. Rep. 
785 ; State- V. Guilbert, 70 Ohio St. 229, 250, 71 N. E. 636 ; Fidelity 
& Casualty Co. v. Freçman, 109 Fed. 847, 855, 48 C. C. A. 692, 54 
L. R. A. 680,; Missouri Ry. Co. v. Mackey, 127 U. S. 205, 8 Sup. 
Ct. 1161, 32 L. Ed. 107 ; Minneapolis & St. Louis Ry. Co. v. Her- 
rick, 127 U. S, 210, 8 Sup. Ct. 1176, 32 L. Ed. 109 ; Minneapolis 
& St. Louis Ry. Co. v. Beckwith, 129 U. S. 26, 9 Sup. Ct. 207, 32 
L. Ed. 585; Chicago, Kansas & Western R. R. Co. v. Pontius, 157 
U. S. 209, 15 Sup. Ct. 585, 39 L. Ed. 675 ; Gulf, Colo. & Santa Fé 
R. R. Co. V. Ellis, 165 U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 666 ; Ma- 
goun V. Illinois Trust & Savings Bank, 170 U. S. 283, 18 Sup. Ct. 
594, 42 L. Ed. 1037; Orient Insurance Co. v. Daggs, 172 U. S. 557, 
19 Sup. Ct. 281, 43 L. Ed. 552 ; St. Louis, Iron Mountain & South- 
ern Ry. V. Paul, 173 U. S. 404, 19 Sup. Ct. 419, 43 L. Ed. 746 ; 
Tullis V. Lake Erie & Western R. R., 175 U. S. 348, 20 Sup. Ct. 
136, 44 L. Ed. 192; ^illings v. Illinois, 188 U. S. 97, 23 Sup. Ct. 
272, 47 L. Ed. 400. 

Of the above cases, Missouri Ry. Co. v. Mackey, 127 U. S. 205, 8 
Sup. Ct. 1161, 32 L. Ed. 107; Minneapolis & St. Louis Ry. Co. v. 
Herrick, 127 U. S. 210, 8 Sup. Ct. 1176, 32 L. Ed. 109 ; Chicago, 
Kansas & Western R. R. v. Pontius, 157 U. S. 209, 15 Sup. Ct. 585, 
39 L. Ed. 675; and Tullis v. Lake Erie & Western R. R. Co., 175 
U. S. 348, 20 Sup. Ct. 136, 44 L. Ed. 192— sustain the validity of 
laws either abrogating or modifying the common-law rule of fel- 
low servants as applied to raiiroad employés. 

The sole question in the case, therefore, is whether the exercise 
of authority in the service affords a reasonable ground for the classi- 
fication of raiiroad employés. A valid classification for législative 
purposes "must always rest upon some différence which bears a 
reasonable and just relation to the act in respect to which the clas- 
sification is proposed, and can never be made arbitrarily and with- 
out any such basis." Gulf, Colo. & Santa Fé R. R. Co. v. Ellis, 165 
U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 666 ; Billings v. Illinois, 188 
U. S. 97, 102, 23 Sup. Ct. 272, 47 L. Ed. 400. It must be grounded 
upon "a reason of a public nature," and "the act must affect ail who 
are within the reason for its enactment." Judge Shauck in Miller 
v. Crawford, 70 Ohio St. 207, 214, 71 N. E. 631. 

The court below based its holding that the act is unconstitu- 
tional upon the ground that the classification was wholly arbitrary ; 
that there, is no real distinction in the raiiroad service between an 
employé vvho exercises authority and one who does not — for in- 
stance, between an engineer and a fireman — yet, under the law, 
if both, while running a train, were injured through the négli- 
gence of the enginepr Of.another train, the fireman, having no one 
uiider him, would hâve a right to recoyer, while the engineer, being 
in , control of the fireman, virould not. The court thought this 
placed the power of classification in the hands of the company, and 
suggested that it çoûld sûbst'antially relieve itself from ail liability 
by placing on eachi trajn a, boy who, by its rules, would be in the 
charge or çontrol of ,every other employé on the train. As to the 
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suggestion, obviously the company could do nothing of the kind. 
By no trick of that sort could it évade the law and escape liability. 
The court would look through the sham to the real grades of the 
service. B. & O. R. R. Co. v. Baugh, 149 U. S. 368, 380, 13 Sup. Ct. 
914, 37 L. Ed. 772. But passing this, the court in its supposed case 
lost sight of the positions, relative to one another, occupied in the serv- 
ice by an engineer and a fireman. Under the old law the engineer 
was deemed the superior, and not the fellow servant, of the fireman 
if both were on the same engine. Now, this was a reasonable distinc- 
tion, because the Suprême Court of Ohio itself made it. Is it any less 
reasonable to say that an engineer is the superior of a fireman, al- 
though they are on différent engines ? This is what the new law says. 
If the distinction made by the old law is reasonable, why call that made 
by the new arbitrary ? 

In each case there was an attempt to define who should be re- 
garded as fellow servants by a process of exclusion. The old law 
excluded the direct superior of the injured employé ; the new excludes 
in addition the indirect superior. The ground is the same, that they 
are not in a common service. 

Take a practical illustration. A fireman or brakeman may fairly 
be said to assume the risk of in jury through the négligence of another 
fireman or brakeman. Being acquainted with the work, he can esti- 
mate the danger, and not unreasonably may be expected to keep an 
eye on those engaged in the same work, thus guarding both himself 
and the company against négligent fellow servants. Is it unreason- 
able or arbitrary to say that thèse things are not true of the relation 
of a fireman or brakeman to an engineer or conductor — to say that the 
characteristics of a common service are not présent, and that those 
who only carry out the orders of others ought not to be held to bave 
assumed the risk of the négligence of those in authority over them, 
whose commands they must obey? 

On the other hand, why should not the railroad company be held 
responsible for an in jury to a brakeman or fireman, resulting from the 
négligence of a conductor or engineer, whether in bis own branch or 
department having control over him, or in another branch or depart- 
ment, exerdsing authority there ? May not such a superior be reason- 
ably treated as the représentative of the company, in a sensé a vice 
principal, for whose négligence the company is rightly responsible, un- 
less the person injured be a fellow servant of the négligent employé? 
Finally, looking at the policy of the act, is not the effect of the new 
rule to make railroad companies especially careful in selecting their 
superior employés, those who exercise authority, who give commands, 
and upon whose skill and judgment the safe opération of thèse high- 
ways of commerce largely dépends? 

The act of April 2, 1890, bas been before the Suprême Court of Ohio 
at least three times (Railroad Co. v. Margrat, 51 Ohio St. 130, 37 N. 
E. 11 ; Railroad Co. v. Erick, 51 Ohio St. 146, 37 N. E. 128; Railway 
Co. V. Shanower, 70 Ohio St. 166, 71 N. E. 279) ; and before this court 
twice (Railroad Co. v. Camp, 65 Fed. 952, 13 C. C. A. 233, 243 ; Peirce 
v. Van Dusen, 78 Fed. 693, 24 C. C. A. 280). In ail thèse cases, ex- 
cept that of Peirce v. Van Dusen, the constitutionality of the act was 
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assumed and its construction alone considered. In that case the court 
passed upon the constitutionality of the act, but only the first clause 
of section 3 was involved. As to that, Mr. Justice Harlan, who de- 
livered the opinion of the court, said (page 291, 24 C. C. A., page 704, 
78 I^ed.) : 

"We thlnk It clear that the Ohlo statute Is not obnoxlous to the constitu- 
tlonal provision requiring ail laws of a gênerai nature to hâve a uniform opér- 
ation throughout the state. As It applles to ail railroad corporations operat- 
ing railroads wlthln the state, It Is, within the meaning of the state Consti- 
tution, gênerai In Its nature ; and, as It applles to ail of a glven class of rail- 
road employés, It opérâtes unlformly throughout the state." 

By the inferior courts of the state the act has been held unconsti- 
tutional by thè court of common pleas of Ashtabula county, in Maltby 
V. Railroad Co., 13 Ohio Dec. 280, and by the court of common pleas 
of Lucas county, in Froelich v. Railroad Co., 13 Ohio Dec. 107; and 
constitutional by the court of common pleas of Huron county, in Roe 
V. Railroad Co., 13 Ohio Dec. 260 (affirmed by the circuit court of the 
Sixth District, 25 Ohio Cir. Ct. R. 628); by the circuit court of the 
same circuit (overruling the common pleas of Lucas county), in Froe- 
lich V. Railway Co., 24 Ohio Cir. Ct. R. 359 ; and by the circuit court 
of the Fifth Circuit, in Railway Co. v. Hottman, 25 Ohio Cir. Ct. R. 
140. It will be observed that the decided weight of aùthority is on the 
side of the constitutionality of the law. 

Believing that the Législature had valîd and substantial reasons for 
extending the Ohio "law of superiors," and that the decided weight of 
aùthority in the state is in favor of the constitutionality of the law, we 
hold that the provisions of section 3 involved in this case do not violate 
the Constitution of Ohio. Whether the law is open to just criticism 
as a pièce of législation is of course a matter upon which we can ex- 
press no opinion. As was said by Judge Burket in Probasco v. Raine, 
Auditor, 50 Ohio St. 378, 390, 34 N. E. 536 : 

"The valldlty of an act passed by the Législature must be tested alone by 
the Constitution ; the courts havé no rlght or power to nulllfy a statute upon 
the ground that It Is agalust natural Justice or public polley." 

The statute being a valid one, it should hâve been treated by the court 
below as applicable in the case presented. Peirce v. Van Dusen, 78 
Fed. 693, 24 C. C. A. 230, 284. 

The judgment of the lower court is reversed, and the case remanded 
for proceedings not inconsistent with this opinion. 



KYLB LT3MBER CO. V. BUSH et al. 

(Clrcalt Court of Appeals, Flfth Circuit January 8, 1905,) 

No. l,4ia 

Bankbtjptot— Peocebdinos— Teanbfeb--Jubisdiction— Review. 

Bankruptcy proceedings" having been Instltuted agalnst a corporation In 
Alabama, New Jersey, and Tennessee, and the proceedings pending in 
New Jersey having been removed and Consolidated with the proceedings 
in Tennessee, an application to remove the proceedings pending in Ala- 
bama to Tennessee was also granted. HeW, that the court sitting in 
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Alabama havlng jnrlsdlctlon to direct such removal In case It fonnd 
that the Tennessee court had jurlsdiction, as autliorized by Bankr. Act 
July 1, 1898, c. 541, § 32, 30 Stat. 554 [D. S. Couip. St. 1901, p. 3434], an 
erroneous finding on such issue was reviewable only by appeal Irom the 
removal order, and net on a pétition to review an order denying an ap- 
plication to the Alabama court to revote such order and reassume jurls- 
diction of the cause. 

In Error to the District Court of the United States for the North- 
ern District of Alabama. 

The record in this case shows certain proceedings leading up to the mat- 
ter now before this court for review. On the ITth day of July, 1903, at 
2 :35 p. m., Robert S. Armstrong & Bro. and others filed in the District Court 
of the United States for the Southern Division of the Northern District of 
Alabama a pétition In involuntary bankruptcy against the Southern Car 
& Foundry Company. On the same day, at 4:45 p. m., the Ross-Meehan 
Foundry Company, a corporation, and other creditors, filed a pétition in in- 
voluntary bankruptcy against the Southern Car & Foundry Company in the 
United States District Court for the Bastern District of Tennessee. In ad- 
dition to this, a pétition in involuntary bankruptcy was filed against the 
Southern Car & F'oundry Company in the United States District Court for 
the District of New Jersey, and the company was there, on July 23, 1903, 
adjudged a bankrupt. On July 23, 1903, Thomas A. Gillespie and Thomas 
G. Bush were by the District Court of Alabama appointed receivers of the 
property of the Southern Car & Foundry Company, and took possession of 
its property in Alabama. On the same day the petitioning creditors In the 
Tennessee case filed a pétition in the District Court in Alabama setting up 
the fact of the flling of the pétition in Tennessee, and the appointment of 
a receiver, who had taken possession of the property of the Southern Car 
& Foundry Company In Tennessee, and praying, in the alternative, that their 
pétition be treated either as original or as aneillary. On September 5, 1903, 
the Pennsylvanla Malléable Ctompany filed its pétition in the District Court 
for the Southern Division of the Northern District of Alabama, representing 
that it was a credltor of the Southern Car & Foundry Company having a 
provable claim against sald company exceeding $20,000, and representing 
to the court that. In addition to the proceedings pending in that court, pro- 
ceedings were also pending in the Eastem District of Tennessee, and fur- 
ther representing that on August 31, 1903, the District Court for the North- 
ern District of New Jersey had made an order transferring the bankruptcy 
proceedings in that court, Including the adjudication made therein, to the 
District Court of the United States for the Bastern District of Tennessee, 
and had dlrected that the record be certlfied accordingly, as provided by 
the acts of Congress in bankruptcy. This latter pétition, asking a removal 
of the Alabama proceeding In bankruptcy to Tennessee, came on to be heard 
before Hon. Thomas G. Jones, United States Judge for the Northern District 
of Alabama, on September 7, 1903, whereupon the following order was en- 
tered: 

"This matter coming on to be heard on pétition of the Pennsylvanla Malléa- 
ble Company, flled September 2, 1903, praying an order transferring the bank- 
ruptcy proceedings pending in this court against the Southern Car & Foundry 
Company, and It appearing to the court that the District Court for the East- 
em District of Tennessee can proceed with the bankruptcy proceedings 
against sald Southern Car & Foundry Company for the greatest convenience 
of ail the parties in Interest, it Is ordered, adjudged, and decreed that the 
proceedings In Involuntary bankruptcy pending in the Eastem Division and 
in the Southern Division of the District Court for the Northern District of 
Alabama, and ail matters pending therein, be, and the same are hereby, 
transferred to the District Court of the United Sttates for the Bastern District 
of Tennessee, and that this court does relinquish jurlsdiction of sald proceed- 
ings, and of ail matters pending therein, to sald District Court of the United 
States for the Eastern District of Tennessee." 

The remàlnder of the order Is relative to costs ajid certain Interventions 
not material hère. 
133 F.— 44 
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On JVprtl âO^ 1904, the Kyle L^mbe^ Company flled its pétition In the United 
States District Court for the Northern District of Alabama, Southern Divi- 
sion, setting up the f act that the Southern Oàr & Foundry Company was 
indèhted to It in the sum of $13,000 or more; that the same was due, and 
that the petitioner had Instituted suit in the clty coUrt of Gadsden, Ala., 
agalhst the Southern Car & Foundry Company for the recovery of said claim, 
and said suit was, upon the pétition of défendant, duly removed to the Circuit 
Court of the United States at Anniston, aijd that the said suit was then 
pending and undetermined In Said Circuit Court; and that petitioner had not 
flled or proved its claim in any court in bankruptcy. It then set out the 
différent banfcruptey proceedings referred to; the order of Judge Jones In 
transferring the case to Tennessee; that slnce the order of transfer the Ten- 
nessee court had assumed the administration of the entlre estate of the 
bankrupt, including the property located In the state of Alabama, througn 
the receivers appointed in Alabama, and Orion L. Hurlbut, a recelver ap- 
polnted by the District Court of Tennessee, and that nothlng bas been done 
in the District Court of Alabama slnce the maklng of the order of transfer: 
that the petitioner was on the 5th of November, 1903, by the District Court 
in Tennessee, restralned from prosecutlng its suit in the Circuit Court at 
Anniston agalnst the Southern Car & Foundry Company; and that it had 
talîen no further action in said suit. The premises consldered, the petitioner 
prayed that the order of transfer of the proceedings in involuntary banlj- 
ruptcy in Alabama to the District Court In Tennessee be set aside and an- 
nulled, and that the Alabama court assume jurisdiction of the case. 

Subsequently, In August, 1904, the Kyle Lumber Company amended its 
pétition. In which It sets up that the Southern Car & Foundry Company Is. 
and was at ail the times hereln referred to, a corporation organlzed and 
existlng under the laws of the state of New Jersey, and that for the six 
months, or thfe greater portion thereof; preceding the date of the filing of 
each of the several pétitions In bankruptcy as herelnbefore alleged, said cor- 
poration had Its domicile in the state of New Jersey, and Its principal place 
of business in the state of Alabama, and durlng such time had not its domicile 
and place of résidence, or principal place of business, in the state of Tennes- 
see; that the pétitions In Involuntary bankruptcy In New Jersey and Tennes- 
see were flled af ter the pétition in the District Court for Alabama; that no 
adjudication In bankruptcy had been entered in the District Court of Ala- 
bama upon the pétition of Robert S. ArmstrOng & Brb. and othera, or on any 
other pétition;! that the petitioner îs advised and avers that the District 
Court of the United States for the Eastern District of Tennessee was and is 
without jurisdiction to adjudlcate the Southern Car & Foundry Company a 
bankrupt, beeauBe petitioner avers the fact to be that said Southern Car & 
Foundry Company had neither its principal place of business, résidence, uor 
domicile in the state of Tennessee for the six months, or the greater portion 
thereof, preceding the filing of the pétition in bankruptcy; and that said 
order of September 9, 1903, made by the District Court in Alabama, trans- 
ferring the bankruptcy proceedings to Tennessee, was vold for wànt of 
jurisdiction, and ought to be set aside and vacated. 

To this pétition the trustées in bankruptcy, viz., Thomas G. Bush, Thos. 
A, Gillespie, and Orion B. Hurlbut, demurred on the followlng Rounds, to 
wit: , ■ ■ ., -;.•.-, 

"(1) For that in and by said pétition it Is shown that the proceedings had 
In the said several District Courts of the' United States in said pétition men- 
tloned, in respect to transferring the proceedings in bankruptcy In said cause 
to the District CoUrt of the United States for the Eastern District of Ten- 
nessee, were legally transferted,' and that said proceedings are now pending 
in said District Court of Tennessee. 

"(2) For that It is shown in and by said pétition that this court had the 
power and jurisdiction to maké the order of transfer in said pétition men- 
tioned, thàt said order had been made, and that said District Court for the 
Basterti • District of Tennessee bas taken jurisdiction of the banliruptcy pro- 
ceedings in said cause. 

"(3) For that the order made by this court which is sought to be vacated 
and set aside was not vold, and that the same bas been acted upon, and 
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that by reason thereof, and the other matters set forth In said pétition, sald 
District Court for the Eastern District of Tennessee lias assumed jurisdlction 
of said bankruptcy proceedings, and has proceeded to administer the same. 

"(4) For that said petitioner has no standing in this court to obtain the 
prayer of his said pétition. 

"(5) For that said District Court of the United States for the Eastern 
District of Tennessee is the proper court in which to flle said pétition, and Is 
the only court having authority to grant the same. 

"(6) For that the effect of the granting of said pétition would be for this 
court to assume jurisdiction of the proceedings in banlcruptcy of said cause, 
notwithstanding the fact that the said District Court for the Eastern District 
of Tennessee has assumed jurisdlction, and is now exercising the same, and 
that, as a matter of comity between courts, this court should not grant the 
relief therein prayed. 

"(7) For that it is not shown in and by said pétition that said petitioner 
has a claim which gives him any standing in this court to pétition this court, 
as by his said pétition he has prayed." 

The hearing of this demurrer came on before Judge Jones on August 9, 
1904, whereupon the following order was entered : 

"The Kyle Lumber Company, claiming to be a creditor of sald bankrupt, 
having heretofore filed In this court its pétition seeklng to hâve set aside and 
annulled a certain order heretofore made by this court transferring the bank- 
ruptcy proceedings in this court to the District Court for the Eastern Dis- 
trict of Tennessee, and said pétition having been set down for hearing, and 
due notice thereof given to the bankrupt and other parties In interest, and 
said hearing having been, at the instance of the attorneys for the trustées, 
continued to this day, and the parties not appearing by counsel, the court 
proceeds to hear the said pétition, and, on motion of petitioner, leave is 
granted the petitioner to amend its pétition, which pétition is ordered filed by 
the clerk of this court on the 6th day of August, 1904, but the clerk has failed 
to Indorse certain exhibits thereto 'Filed,' the judge of this court, the clerk 
not being présent, indorses the sald exhibit filed as of the date of the filing 
of said amendment; and to said pétition as amended the trustées this day 
flle their demurrer, aud, said demurrer being argued by counsel and under- 
stood by the court, It is considered that said demurrer to said pétition as 
amended be, and the same is hereby, sustalned, and the said petitioner dé- 
clines to plead over. It is further considered that said pétition be, and the 
same is hereby, dismissed at the cost of the petitioner." 

On September 24, 1904, the Kyle Lumber Company filed in this court its 
pétition to revievc the order last named, sustalning the trustées' demurrer 
and dismissing its pétition. 

Wm. L. Martin and Wm. J. Boykin, for petitioner. 
J. J. Willett and Jno. P. Tillman, for respondents. 

Before FARDEE and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

We are to détermine, on this pétition for review, whether the judge 
of the District Court erred in sustaining the demurrer and dismissing 
the pétition. 

Section 2 of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 
545 [U. S. Comp. St. 1901, p. 3420], grants to the District Courts, 
among other powers, the power "to transfer cases to other courts of 
bankruptcy." Section 32 of the bankruptcy act (30 Stat. 554 [U. S. 
Comp. St. 1901, p. 3434]) is as follows: 

"In the event pétitions are filed agalnst the same person, or against dif- 
férent members of a partnership in différent courts of bankruptcy each of 
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■w;hîçli had Jurtsdlctlon, the cases shall be transf erred, by order of the courts 
reliriqulshing jurisdictlon, to and be Consolidated by one of such courts whieb 
can proceed with the same for the greatest convenience of parties in Inter- 
est." 

The District Court in Alabama, in the order transferring the 
case to Tennessee, found that the District Court of the Eastern 
District of Tennessee "can proceed with the banliruptcy proceeding 
against the Southern Car & Foundry Company for the greatest con- 
venience of parties in interest," and thereupon transferred the case 
and relinquished jurisdiction to the Tennessee court. No effort 
was made to review this action of the District Court in Alabama 
transferring the case to Tennessee. ' The order went into effect ap- 
parently without objection, and the Tennessee court has been since 
that time, and is now, engaged in administering the entire estate 
of the bankrupt. 

The question presented by this record is whether the District 
Court in Alabama had, jurisdiction to make the order transferring 
the case to Tennessee, and not whether the Tennessee court had 
jurisdiction of the case. The original pétition of the Kyle Lumber 
Company sets up that the order transferring the case to Tennessee 
was improvidently made, and is void for want of primary juris- 
diction in the said District Court for the Eastern District of Ten- 
nessee. In its amended pétition the same averment is made, and 
further that the order of transfer was and is void for want of juris- 
diction, and QUglit to bé set aside and vacated. The contention of 
the petitioner, as we gather it, is that the action of the District 
Judge in Alabama in transferring the case to Tennessee was void 
for want of jurisdiction, because the Tennessee court had no juris- 
diction to entertain the case in bankruptcy against the Southern Car 
& Foundry Company. 

We think the two propositions are separate and entirely distinct. 
The district jûdge in Alkbama might well find and détermine that 
the Tennessee court was a court having jurisdiction of the bank- 
ruptcy proceeding, and be in error in so determining, and yet he 
would hâve had jurisdiction to make the order. Jurisdiction to 
make an order is one thing, and the correctness of the order so 
made is an entirely différent thing. By the very terms of the act, 
the district judge in Alabama had jurisdiction to transfer this case 
to the District Court in Tennessee, as another court having juris- 
diction, and where it would be to the greatest convenience of the 
parties to hâve it proceed. Having jurisdiction to entertain the 
motion and make the order of transfer, the action of the court, 
even if the Tennessee court had no jurisdiction of the case, would 
not be void, but erroneous, and subject to review and correction 
on proper proceedings for that purpose. 

We may assume that the judge of the District Court in Ala- 
bama, beforè making the order of transfer, considered the question 
of the jurisdiction of the Tennessee court. He could only transfer 
the case, by the express terms of the bankruptcy act, to another 
court "having jurisdiction," and a necessary part of the action trans- 
ferring the case was to find that the Tennessee court had jurisdic- 
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tion of the bankruptcy proceeding. Where a court reaches a con- 
clusion like this from the record presented, and makes an order 
based thereon, the proper method of correcting this action, if er- 
roneous, is not by motion to vacate or annul, but by review of 
the order itself in a proper way in the proper appellate court. 

Corporations may be created in one state, and hâve places for 
transacting business in several other states. They may hâve a 
manufacturing plant, as in this instance, in states other than that of 
their incorporation. In such cases it may often become necessary 
to détermine where the principal place of business of the corpora- 
tions, outside of the state of their création, is. Such an issue, when 
presented to the court for détermination, becomes largely a ques- 
tion of fact — at least, a mixed question of law and fact; and, 
when decided and judgment entered, such judgment can no more 
be set aside and vacated because erroneous, than any other judg- 
ment involving law and fact. 

The New Jersey court undoubtedly had jurisdiction of the case. 
The effect of the order there, transferring the proceedings to the 
Tennessee court, need not be considered, further than to say that 
it was before Judge Jones, and was an order of a court of compétent 
jurisdiction, relinquishing jurisdiction to the Tennessee court, when he 
made the order in Alabama. The order. of the New Jersey court 
set out in the pétition presented in Alabama involved, so far as is 
now material, precisely the question for détermination there; that 
is, whether the Tennessee court was a proper court to which a 
transfer of the bankruptcy proceedings should be made, and juris- 
diction relinquished for the greatest convenience of the parties in 
interest. The action of the New Jersey court, therefore, was be- 
fore the Alabama court as a décision of a court of undoubted juris- 
diction upon the same question, and, indeed, upon the same sub- 
ject-matter. 

We do not mean, in what has been said, to express any opinion 
as to whether or not the District Court in Tennessee had jurisdic- 
tion of this proceeding in bankruptcy. We rest our décision upon 
the ground that the District Court in Alabama had jurisdiction to 
make the order of transfer, and that the correctness of its order 
transferring the case cannot be brought before this court for re- 
view by the method adopted hère. 

Considérable progress must hâve been made in the District Court 
of Tennessee in the administration of this estate in bankruptcy, in 
view of the time which has elapsed since the proceeding was in- 
stituted there, and the cases from the other courts trahsferred to 
that court. Two courts hâve found that it was for the greatest 
convenience of ail the parties in interest that the estate should be 
administered there. It does not seem that it would be bénéficiai 
to any one that the further progress and complète administration 
of the estate in that court should be interfered with. There should, 
therefore, not be such interférence unless the law absolutely re- 
quires it. We find no such légal requirement hère. 

The pétition to revise the action of the District Court is denied. 
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NATIONAL UNION v. FITZPATRICK. 

(Circuit Cîourt of Appeals, Fifth Circuit. January 3, 1905.) 

No. 1,396. 

1. INSUBANCE— SUIOIDE— BENKFIT CEETIFICATE — ACTIONS— EVIDENCE— HaRM - 

LESS EBBOB. 

Where défendant contested Uablllty on a beneflt certlflcate on tUe 
ground that Insured commltted suicide, and clalmed that hls motive was a 
certain défalcation dlscovered against him, it was not réversible error 
for the court to permit Insured's father-ln-law to answer whether, with 
hls property and crédit, witness eould hâve borrowed the sum specified. 

2. SAME— BUBDEN OF PEOOÏ. 

Where a beneflt society resisted payment of a certlflcate because in- 
sured was alleged to hâve commltted suicide, wlthln an exception In a 
certlflcate, the burden was on It to establish such fact. 

3. Questions i'OB Juey. 

In an action on a beneflt certlflcate, whether Insured commltted sui- 
cide, wlthln an exception lii the certlflcate, was for the jury. 

In Error to the Circuit Court of the United States for the Middle 
District of Alabatna. 

Thls was an action by Bleanor Fltzpatrlck against the National Union 
on a policy or beneflt certlflcate for $5,000 issued on January 25, 1900, on 
the llfe of her husband, David Eltzpatrlek, in which she, as hls wife, was 
named beneflciary. The défense was based upon a provision in the appli- 
cation for a policy or beneflt certlflcate to the effect that no beneflt should 
be paid if the applicant should, wlthln two years after beeoming a bénéficiai 
member, commit suicide. The issue thus made was submitted to a jury. 
which returned a verdict In favor of the plaintiflf. Judgment was entered 
on the verdict, and the National Union brlngs thls wrlt of error. 

David Fitzpatrick, the assured, was lound dead in one of the rooms of 
the Commerlcal & Industrlal Association, a social organization in the city of 
Montgomery, between 5 and 6 o'clock in the afternoon of December 3, 1900. 
The deceased, Fltzpatrlck, xvèht Into the rooms of the Commercial & Indus- 
trial Association between 11 and 1 o'clock — probably near noon. Soon after 
golhg to the rooms of the association, he appears to bave gone into what 
was called the "committee room" — a small room used for committee meet- 
ings — In which there was a téléphone. The flrst thlng Fltzpatrlck dld after 
golng Into the room was to use the téléphone. After this he was seen by 
an employé of the association, several tlmes, sitting In a chair, with his 
feet In another chair, apparently asleep. Between 5 and 6 o'clock, Vickers, 
the employé who had frequently seen deceased sitting in that position dur- 
ing the afternoon, informed Gilbert, the secretary of the association, that 
Fltzpatricîi had been in that attitude a long time; and thereupon Gilbert 
opened the door of the committee room, which was closed, but unlocked. 
and found that Fitzpatrick was dead. The hands of the deceased were lying 
In hls lap. They were not folded, but In his right hand was a plstol. There 
was an overcoat over hls lap. There was a wound in the left breast of the 
deceased. He had apparently been dead several hours. 

A number of vyltnesses testified that, on Sunday before the Monday of 
FItzpatrick's death, they saw hIm at the home of hls father-in-law ; that he 
was in good spirits, and was cheerful and jovial. He was at home ail day. 
One witness testlfled that he was with- Fitzpatrick and his wife for an hour. 
and that they were telling jpkes; that witness would tell one, and Fitz- 
patrick would tell ojie; and that there was nothing unusual in his conduct. 

T 1. Suicide as a défense to a llfe Insurance policy, see notes to ^tna Life 
Ins. Co. V. Florida, 16 C. C. A. 623 ; Fidelity & Casualty Co. v. Egbert, 28 C. 
C. A. 284. 
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On tlie mornlng of the day of his death, Fitzpatrlck was at home, assistlng 
the glrls In (ramlng some plctures, and had a glass cutter to eut the glass 
for the pictures, which was too small. When he left home he said he had 
an engagement with Mr. Safford, and that when he retuined he would bring 
a larger glass cutter wIth him. Before starting down town he played with 
the children about the house, and with the dog, and also fed a kitten on 
the back porch. Mrs. Vass, his mother-in-law, heard him laughing with her 
younger daughter. Before leaving home, he said he would send a box in 
which to pack some bric-a-brac which was to be packed in the box, and it 
came to the house about 1:30 or 2 p. m. 

A. A. AValker testified that Fitzpatrlck, on the morning of his death, came 
to see him about a policy which had lapsed in the Penn Mutual; that Fitz- 
patrlck was evidently laboring under some great excitement, but that he 
was not intoxlcated; that he went to witness' office twlce that morning. 
Wltness' best recollection was that, on the second visit, deceased stated to 
him, In substance, that it was too late now. Witness was not positive that 
he used the expression, "No ; never mind now ; It is too late," but his best rec- 
ollection is that he dld. 

Fitzpatrlck had been for several years In the employ of the Standard 
Oïl Company as chlef clerk and cashler in the City of Montgomery, Ala., 
In which capaclty he handled between two and three thousand dollars a 
day. He was under bond to the Standard 011 Company, his surety being the 
Fidellty & Deposit Company of Baltimore. On the 31st day of July, 1900, 
deceased had reslgned his position with the Standard 011 Company. Some 
two or three months before the death of Fitzpatrlck, he was informed by one 
A. J. Mapes, local manager for the Standard 011 Company in Montgomery, 
that he was short with the company; that he (Mapes) was very much sur- 
prised at it; and Fitzpatrlck was asked what he was going to do about it, 
and, in reply, l'itapatrlck said that he would see that it was properly fixed 
up, and the money returned. Mapes dld nothing more towards the collec- 
tion of this alleged shortage, and it was not paid. Some two or three weeks 
before Fitzpatrick's death, William A. Safford, who was agent of the Fidel- 
ity & Deposit Company in Montgomery, recelved a letter from the surety 
Company containlng a statement of the shortage which had been made by 
the Standard 011 Company agalnst Fitzpatrick and the surety company. 
This letter Instructed Safford to call upon Fitzpatrick, and ask him to make 
good the amount shown In the statement to be short. Safford wrote a note 
to Fitzpatrlck, and afterward had a conversation with him. Fitzpatrlck 
came to the office of Safford on Thursday or Frlday preceding the Monday 
on which he dled. When he came into the office, Safford turned over to him 
for inspection the letter and statement from the surety company. The in- 
structions were rather peremptory, and Fitzpatrick, after readlng the letter 
from the company, and looklng over the varions items in the statement, 
told Safford that he would endeavor to make the amount good, and would 
corne in the next day, or the second day thereafter, and see Safford about it, 
if he would grant him that tlme. Safford then granted him the tlme. On 
Saturday preceding the Monday on which Fitzpatrick died, he went back to the 
office of Safford, and stated that he had made an effort to ralse the money to 
reimburse the Standard 011 Company, but had falled to get It. Safford 
says that Fitzpatrick then looked very despondent, and said he dld not know 
what to do. He asked Safford if he thought the surety company would per- 
mit him to go to Kentucky to see his brother, with a view of ralslng the 
money there. Safford said he did not know, but he belleved the disposition 
of the company would be to glve him ail the tlme necessary. Fitzpatrick 
then remarked that he did not know whether this would avail him anything 
or not, but he would thlnk the matter over, and see Safford again on the 
succeeding Monday at 12 o'clock. Safford in this interview asked Fitzpat- 
rlck if he had said anything to Mr. Vass, his father-in-law, about his trou- 
ble, Fitzpatrlck replled that he had not, and first declined to do so, but, 
beiore leaving the office, said he belleved he would see Mr. Vass about the 
trouble the next day^Sunday. In one of the conversations Fitzpatrick had 
with Safford, he was informed by the latter that he would be compelled to 
carry out the instructions of the surety company given in the letter, which 
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was to arrest hlm, uniess the shortage was made good wlthln a reasonable 
time. In the conTersation on Saturday, Fltzpatrick said he had endeavored to 
borrow the money from hla brothers, but had not been able to get it from them. 
He also stated that he was very hard pressed for money. Safr'ord told Fitz- 
patrlek that he thought the company would wait on him ; that he knew 
they would be wlUlng to do that, and also to let hlm go to see his brothers 
in Kentncky. Fltzpatrick sald nothlng to Vass on Sunday about his trou- 
ble. Saflord had a conversation with "Vass (Pitzpatrick's father-in-law) on 
Monday, and probably after the death of Fitzpatrick, about deceased's short- 
age, and Vass told him he was very much surpi-ised to hear it; that he had 
never heard anythlng of the kind; and told Mr. Safford most assuredly, there 
would be no difflculty in settling the matter. 

There was some conflicting évidence as to the habits of the deceased with 
référence to the use of intoxicants, but It is clear that there was sufficient 
évidence to justify the jury In flnding that his liabits in this respect were 
not bad, or sufBclently so, at least, to be of material importance in the case. 

Counsel for plaintIfC In error in their brief say : "There was testlmony pro 
and con upon the question of Fitzpatrlck's use of intoxicants. As the jury 
might hâve found upon thé testimony that Fitzpatrick did not use intoxicants 
excesslvely, the truth of this fact Is assumed for the purpose of this argument, 
and the considération of the testlmony on this point is for this reason omit- 
ted." 

The above Isf eubstantlally the évidence In the case. The court was re- 
quested to instruct the jurjr'to return a verdict for the défendant, but de- 
clined to do so. The correetness of this action of the court in refusing to 
direct a verdict for the défendant makes the main Issue her». There is an 
assignment of error relied on by counsel for plaintiff as to a question asked 
by the court bf Its own motibn of the wltness D. N. Vass with référence to 
his flnanclal condition. This last alleged error, and that of the refusai of 
the court to direct a verdict for défendant (although there are other assign- 
ments of error), are the only two matters Inslsted upon by counsel in their 
brief flled In this court 

Robert E. Steiner, Horace Strîngfellow, and Charles J. Kavanagh, 
for plaintiff in error. 
Crum & Weil and J. M. Chilton, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

Conceding that the question asked by the court of T. N. Vass, 
the father-in-law of the deceased, whether, "with the property and 
crédit you had, could you hâve borrowed $259.62," and the answer 
elicited, were irrelevant, and that the question should not hâve 
been asked, nor the answer permitted, it could not really hâve any 
material efïect on the minds of the jury one way or the other. 
There can be little, if any, doubt, under the évidence, of Vass' 
ability to hâve assisted Fitzpatrick in arranging satisfactorily the 
comparatively small amount of shortage to the Standard Oil Com- 
pany, and especially in view of the apparent lenient disposition of 
the représentative of the surety company. The only matter upon 
which any stress might be laid is as to Fitzpatrlck's apparent un- 
willingness to call upon his father-in-law for assistance. In this 
view of the matter, the admission of Vass' answer as to his ability 
to raise $259.62, even if error, could not hâve sufficiently influenced 
the verdict for it to be regarded as réversible error hère. 
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The main question hère is whether, under the évidence in this 
case, it was the duty of the court to hâve directed a verdict in 
favor of the défendant. Did the évidence require such a verdict 
and no other, or was the case such that the court was justified in 
submitting it to the jury for détermination? 

There is no error in the charge of the court, or in its action on 
the requests to charge. The case, on the law, was submitted fully 
and fairly to the jury. 

The plaintiff having shown the death of Fitzpatrick, and the de- 
fendant claiming that the cause of death was one excepted from 
the opération of the policy or benefit certificate, it was incumbent 
on it to show, to the reasonable satisfaction of the jury, this fact. 
Home Benefit Association v. Sargent, 142 U. S. 691, 12 Sup. Ct. 
332, 35 L. Ed. 1160 ; Union Mutual Life Ins. Co. v. Payne, 105 Fed. 
172, 45 C. C. A. 193 ; Fidelity & Casualty Co. v. Love, 111 Fed. 773, 
49 C. C. A. 602. 

The jury was instructed by the presiding judge to this effect : 
that is, that the burden was on the défendant to show that the 
cause of death came within the exception of the policy as claimed. 
The duty of the trial judge in a case like this was before this court 
in the case last named (Fidelity & Casualty Co. v. Love), and in 
that case Circuit Judge Shelby, speaking for the court, says : 

"Whether Noah committed suicide or not was a question of fact. He was 
found dead on his bed, only partly dressed, with his feet on the floor, with 
a plstol loosely grasped in his hand. There was some évidence as to the 
range of the bail that passed through his head, whlch tended, or at least was 
ofCered, to show that he did not fire the fatal shot. But if it be conceded. 
as the weight of the évidence seemed to show almost, if not quite, con- 
clusively, that the deceased held the pistol that fired the shot, it is not abso- 
lutely certain that he committed suicide. No one saw the shooting. Wheth- 
er it was accidentai or Intentional is a matter of surmise. There is évidence 
tending to show that he was despondent and probably tired of life, and 
évidence tending to the contrary. There is conflict even as to the wound 
and its location. The évidence is not entirely inconsistent with the theory 
of accidentai killing. The évidence is presented In détail and at length in 
the record, and it would serve no useful purpose to state It. In a case very 
much like this one in many of its features, the Suprême Court has recently 
held that the trial court did not err In submitting the question of suicide 
to the jury." Suprême Lodge v. Beck, 181 TJ. S. 49, 21 Sup. Ct. 532, 45 L. 
Ed. 741. 

In the case of Suprême Lodge v. Beck, suicide was the défense ; 
and Mr. Justice Brewer, in the opinion, discussing the alleged error 
of refusai to direct a verdict, and after stating the facts in that 
case, uses this expression : "Under thèse circumstances, it is im- 
possible to say that, beyond dispute, he committed suicide." And 
it was then determined that there was no error in the trial court's 
refusai to direct a verdict, and submitting to the jury the ques- 
tion of whether Beck committed suicide. Under the évidence in 
this case "it is impossible to say that, beyond dispute" Fitzpatrick 
committed suicide. If it were necessary to do so, much could be 
cited from the évidence in favor of the fact that Fitzpatrick did not 
intentionally kill himself. He was a young man, apparently in 
good health, happily married. His relations with his wife and 
with her family — they ail living together — appear to hâve been ex- 
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çeflent. „ Even if he had ever used intoxicants to excess, he cer- 
tainly did not do so at the time of his death — at least, not to such 
an extent as to justify despondency. His shortage to the Standard 
Oil Company is not shown to be a criminal one, and the amount 
was not such, in view of the attitude of the agent of the surety 
Company in the matter, as to make him at ail hopeless about ar- 
ranging it. However this may be, and in any view of the facts, 
they were not such, in our opinion, as to require the court to direct 
a verdict in favor of the défendant. 

The presiding judge sav/ the witnesses on the stand, heard the 
évidence delivered, and refused to direct a verdict; considering it 
a matter for the jury to détermine. The jury, having a like oppor- 
tunity to see and hear the witnesses, found a verdict for the plain- 
tiff. Under thèse circumstances, we would not be justified in in- 
terfering wjth the conclusion reached. 

The judgment of the Circuit Court is affirmed. 



BENTLEY et al. v, REID. 

(Circuit Court of Appeals, Flfth Circuit December 19, 1904.) 

No. 1,316. 

1. PkOCESS—OeDEBS— JUEISDICTION. 

Where, by the negleet of the clerk, process was not annexed to the 
pétition and isaued in time for service at the return term after the 
pétition was filed, the Court had jurisdiction to malve an ex parte order 
reclting such failure, and ordering that défendant be served with a copy 
of the pétition and process in time for the succeeding term. 

2. Limitations— Commencement of Action— Time. 

Code Ga. 1895, §| 4960, 4973, déclare that ail suits are by pétition to 
the court, and when filed the clerk shall indorse the date of flling, 
whieh shall be considered the commencement of the suit. Section 4974 
requires the clerk, whén a pétition is flled, to annex process directed to 
the sheriflf, requiring defendant's appearance at the return term. A 
pétition having been âled, the clerk failed to annex process so that the 
same could be served for the next term ; whereupon the court entered 
an ex parte order reclting such failure, and directed that défendant be 
served for the succeeding term to commence on a date specifled. Service 
being so made, défendant appeared and pleaded to the merits without 
objection to the process or Its issuance. Held, that défendant having 
thereby waived ail irregularities of the process or service as provided by 
Code, § 4981, the commencement of the action for the purpose of tolling 
limitations vras the date the pétition was flled, and not the date process 
was issued on the court's order. 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 

William H. Bentley and six others, ail being citizens of other states than 
Georgia, brought this suit against Henry W. Reid, a citizen of Georgia, for 
the recovery of five-sixths undivided Interest in a tract of land of the value 
of more than $2,000. The pétition or déclaration was filed in the court below 
September 16, 1901. The pétition eoneluded with prayer for process. The 
record does not show that the clerk aimexed process to the pétition re- 
quiring the appearance of the défendant at the return term of the court, as 
required by section 4974 of the Code of Georgia of 1895. On April 4, 1902, 
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the trial court inade thls order: "It appearing to the court that the pétition 
In the above stated cause was duly flled in the office of the clerk of thls 
court, and that there was a failure to perfect service of the said pétition and 
process on the défendant in time for the terni of court then next ensuing, 
it is thereupon ordered and adjudged that said défendant be served with a 
copy of said pétition and procesa In time for the next term of said court to 
be held in and for said district on the 3d Monday of May, 1902." Thls order 
was indorsed "Flled" in the clerk's oflBce on the day of its date by the clerk. 
On May 2, 1902, the clerk Issued process in due form, requiring the défend- 
ant, Henry W. Reid, to personally or by attorney appear at the next term of 
the court, on the thlrd Monday in May, 1902, to answer the complaint. On 
the I9th of May, 1902, the défendant, Henry W. Reid, appeared by attorneys, 
and filed an answer to the complaint. The answer is addressed to the merits 
of the case, admitting some of the allégations of the complaint and denying 
others. It dénies the plaintifïs' alleged title to the land sued for, and asserts 
title In the défendant. It also présents the défense of the statute of limita- 
tions of seven years. Code Ga. 1895, § 3589. 

The plaintifCs offered évidence tending to show their title to the real estate 
Kued for. The défendant offered évidence tending to sustain his plea of the 
statute of limitations of seven years. It became a material question in the 
case as to when the statute of limitations ceased to run agalust the plaintiffs. 
The following is an excerpt from the blll of exceptions: "Counsel for de- 
fendant announced that he desired to submit a motion to the court to direct 
a verdict in favor of the défendant, but preliminary to this motion he de- 
sired to invoke the ru'ling of the court as to the period of time at which the 
running of prescription in favor of the défendant would stop. Counsel called 
attention of the court to the faet that the suit was flled on the 16th day of 
September, 1901, returnable to the October, 1901, term of court, but that no 
service was made in time for the October term, and on the 4th day of April, 
1902, the court, on motion of plaintifïs' counsel, granted an order that service 
be perfected on défendant in time for the next term of the court, and under 
authority of this order the clerk Issued process bearlng date 4th day of 
May, 1902, requiring the défendant to appear at the May term, 1902, to wit on 
the third Monday In May, and the record showed that service of pétition and 
process was made on the défendant on the 5th day of May, 1902. At the 
May term, 1902, the défendant, through his counsel, flled an answer to the 
merits of the plalntlfCs' pétition, but flled no demurrer or motion of any 
kind by reason of any defect In the service or filing or In the process. After 
hearing the argument on the point thus presented, the court held and de- 
cided that the suit as originally flled was invalid for the want of proper 
service until it was given validity by the Issuance of process by the clerk on 
the date aforesaid, and the court therefore held and ruled that prescription 
did not cease to run In favor of the défendant until the date of said process, 
to wit, 4th day of May, 1902." The plaintiffs excepted to this rullng of the 
court. The court, on motion of the défendant, directed the jury to return a 
gênerai verdict in favor of the défendant, and to thls action of the court 
the plaintiffs excepted. 

Eldridge Cutts (John W. Haygood, on the brief), for plaintifïs 
in error. 

Price Edwards, for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and TOUL- 
MIN, District Judge. 

SHELBY, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

In some actions in England, at common law, it was held that the 
suit was not commenced until the writ was served on the défend- 
ant and returned. The rule in the action of ejectment was that the 
service of the déclaration and notice on the tenant in possession of 
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the premîses sued for was the commencement of the action. John- 
son V. Farwell; 7 Greeni. (Me.) 370, 22 Am. Dec. 203. In this coun- 
try the usuatl rule, in the absence of statute, was that the action 
was begun at the suing out of the writ with the intention of having 
it served. There are conflicts in the décisions that treat the sub- 
ject from the common-law standpoint, and this conflict, together 
with the législation in the States limiting- the time in which every 
action may be brought, has made it important to fix the time with 
certainty when a suit is to be,considered commenced, for the run- 
ning of the statute of limitations is arrested by the commencement 
of the action. There has been législation in nearly ail the states 
intended to fix the time when a stiit will be considered commenced. 
Thèse statutes, with occasional modifications, may be classified as 
■ providing that the action is commenced when tiie déclaration or 
pétition is filed, or when the process is issued, or when the process 
is served on the défendant. 

In Georgia ail suits are by pétition to the court, signed by the 
plaintif! or his counsel (Code 1895, § 4960) ; and "upon every péti- 
tion the clerk shall indorse the date of its filing in office, which shall 
be considered the time of the commencement of the suit" (Id. § 
4973). 

When the clerk has filed the pétition the law imposes on him 
another duty. "To every pétition the clerk shall annex a process 
(unlesè the same be waived), signed by the clerk or his deputy, 
and bearing test in the name ôf a judge of the court, and directed 
to the sîieriff or his deputy, requiring the appearance of the de- 
fendant at the return term of the court.'' Id. § 4974. 

After thç enactment of the statute (Code 1895, § 4973), whatever 
the ruleVof the common law may hâve, been, it is not the issuance 
of the writ norits service that is to be looked to as the date of the 
commencement of the suit, but the date of the filing of the pétition 
is to be considered as the time of the beginning of the suit. Wynn 
V. Booker, 22 Ga. 359; Graves v. Strozier, 37 Ga. 32. But this 
statute is construed in connection with other statutes, and, when 
so construed, the mère filing of the déclaration, nothing more being 
done, no service of process being made or waived, would not be the 
commencepient of an action. Ferguson v. Mfg. Co., 51 Ga. 609 ; 
Gray v. îîbdge, 50 Ga. 263. What the statute means is that when 
the suit is perfected by service on or waived by the défendant its 
commencement shall date from the filing of the déclaration, as 
shown by the indorsement of the clerk. McClendon & Co. v. Her- 
nando Phosphate Co., 100 Ga. 219, 28 S. E; 152. If, after the déc- 
laration is filed, no service is had, and service is not waived and 
the déclaration is dismissed, the proceeding amounts to nothing. 
But if service is had or waived the suit is perfected, and the statute 
fixes the date of the filing of the déclaration as its commencement. 

The pétition in this case, was filed and indorsed filed on Septem- 
ber 16, 1901. It does not appear that the clerk annexed process to 
the pétition at that time. Later, April 4, 1902, the court ascer- 
tained and decided that the pétition in the cause had been duly filed, 
and that there was a failure to perfect service of the "pétition and 
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process" on the défendant in time for the term of court then next 
ensuing. It was therefore ordered that "said défendant be served 
with a copy of said pétition and process in time for the next term 
of said court to be held for said district on the third Monday in 
May, 1902." Process was then issued under this order, and a copy 
thereof and of the pétition theretofore filed served on the défendant. 

It may be that -the court was not required by law to make this 
order of April 4, 1902, but it unquestionably had jurisdiction to 
make it. Peck v. La Roche & Son, 86 Ga. 314, 12 S. E. 638. Al- 
though it is an ex parte order, "the légal presumption is that good 
and sufîicient reasons were shown the court for its action." Dob- 
bins V. Jenkins, 51 Ga. 203 ; Allen v. Mutual Loan & Banking Co., 
86 Ga. 74, 12 S. E. 265. The order, as we hâve said, was ex parte ; 
but, after service on the défendant brought him into court, he had 
full notice ôf the order, the pétition, and the process. 

The question is not before us for décision, but it may be conceded 
for the purposes of this case that, if the défendant had made a 
timely motion to vacate this order and the service of the process 
and to dismiss the case, the motion would hâve prevailed. Nich- 
olas V. B. A. Assurance Co., 109 Ga. 621, 34 S. E. 1004. 

But when the défendant appeared in obédience to the process he 
made no objection to the pétition filed, the failure of the clerk to 
duly annex and issue process, nor to the order of the court, process 
thereon, and service. He filed an answer going to the merits of 
the case, denying the plaintifïs' alleged title, and asserting title in 
himself, and pleading the statute of limitations of seven years. No 
suggestion is made as to want of or defect in process. The case 
was tried on the issues made by the pétition and the answer. On 
the trial of the issue on the plea of the statute of limitations, it 
became necessary for the court to détermine when the statute 
ceased to run; that is, "to détermine the date of the commence- 
ment of the suit." The plaintiffs claimed that the date was fixed by 
the filing of the pétition, September 16, 1901. The défendant con- 
tended, and the court held, that the suit was not commenced until 
May 4, 1902, the date of the process issued on the order of the court 
made April 4, 1902. 

The défendant, to sustain his contention, relies on the failure of 
the clerk to annex and issue the process when or soon after the déc- 
laration was filed. We would be reluctant to visit the négligence 
of the clerk on the plaintiflfs, who were not shown to be wariting in 
diligence (Ware v. Swann & Billups, 79 Ala. 330-335) ; but the case 
does not dépend on that considération. 

What w^as the cfïect of the defendant's entering a gênerai ap- 
pearance and pleading to the merits ? Section 4981 of the Code of 
Georgia of 1895 provides that "appearance and pleading shall be a 
waiver of ail irregularities of the process, or of the absence of pro- 
cess, and the service thereof." In Savannah, etc., Ry. Co. v. At- 
kinson, 94 Ga. 780, 21 S. E. 1010, the court held that the "absence 
of process was immaterial" where the défendant appears and pleads 
to the merits. See, also, Burnett & Co. v. Blackmar & Chandler, 
43 Ga. 56^ In Blalock v. Tidwell, 56 'Ga. 517, the court held that 
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"even before tîie adoption of the Code appearance and pîeadîng to 
the merits waived service." The same rule is established by the 
Suprême Court. CreigMon v. Kerr, 87 U. S. 8-12, 22 L. Ed. 309. 
And in Henderson v. Cartondale, C. & C. Co., 140 U. S. 26, 11 Sup. 
Ct. 691, 35 L,. Ed. 332, it "was held that when a party who is ordered 
to appear in a'pendin^ suit voluntarily appears and answers, set- 
ting up bis claims, it is toc late for him to object that there was 
error in the order. 

It is clear that if there had been no order of the court to issue 
and serve process, and the défendant had appeared as he did and 
answered, then want of process woiild hâve been v^raived. No ques- 
tion being raised about process, or its issuance or its service, the 
trial being on the merits, what other date bave we by which to fix 
the date of the commencement of the suit except that designated by 
the statute— the date of the filing of the pétition? If we abandon 
the statutè, should we not resort to the common-law rule in eject- 
ment? That cànnot be donc on account of the change in procédure. 

Issue was joined May 19, 1902, on the pétition filed September 
16, 1901. The défendant should not be permitted to waive process 
and ail irregularities, and, after the lapse of time suiificient probably 
to bar the action, avail himself of the defects in or want of process 
or service. 

The United States Circuit Court of Appeals for the Eighth Cir- 
cuit decided a question much like the one hère. The Kansas stat- 
ute provides that an action should be deemed commenced at the 
date of the service of Summons on the défendant. When the first 
summons was served thé défendant appeared for that purpose only, 
and moved to vacate the service for irregularities. Pending the 
motion a new summons was served. Thereupon the défendant 
entered a gênerai appearance and answered. The limitation of the 
right of action expired after the service of the first summons, and 
before the Service of the second. The court held that it was imma- 
terial, as, by pleading tô the merits, the motion to vacate service 
was waived, and the statute was arrested at the date of the first 
irregular service. German Ins. Co. v. Frederick, 58 Fed. 141, 7 C. 
C. A. 122. In the case just cited it will be observed that the de- 
fendant did make a motion to reach the irregularity or defect in 
procédure, but abandoned it and answered the déclaration. In the 
case at bar the défendant did not even make the motion; he an- 
swered' at once. In both cases the defect of process or procédure 
was waived. In this case, as in that, we think the statute fixing the 
date for the commencement of suits should control. We hâve 
found no case construing or referring to the Georgia statute that 
fixes the daté of the issuance of process as the commencement of a 
suit to arrest the running of the statute of limitations. 

The judgment of the Circuit Court is reversed, and the cause 
remanded for a new trial. 

Note. The followlng I& the opinion of Newman, District Judge, on over- 
rullng the motion for a new triai : 

"The Interestlng légal question arlsing on the trial of thls case was whether 
tltle by prescription would arise under wrltten évidence of title, and con- 
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struetive possession, by actual possession of a part of the tract, when the 
written évidence of title relied upon had not been recorded. The law of 
Georgia controliing this question Is contained In Code 1895, §§ 3586, 3587, 3589 ; 
that Is, If section 3587, whlch was Inserted by the codiflers in the Code of 
1895, and therefore made law by the adopting act of December 15, 1895, 
should be considered hère. In vlew of the fact that the prescription in this 
case commenced to run before said date. It Is not denied that the rule In 
Georgia has always been, certainly up to the décision In Carstarphen v. Holt, 
96 Ga. 703, 23 S. E. 904, that written évidence of tltle need not be recorded in 
order to work constructlve possession of a tract of land, whlle there was 
actual possession of a part. The décision in Carstarphen v. Holt is expressly 
to that éfCect. One sentence from the opinion of the court will be sufflcient 
to show this: 'Prescription upon a deflnlte tract of land, of which the pre- 
scriber Is in actual possession of a portion, is not dépendent upon the reglstra- 
tlon of the deed; but the possession itself Is the évidence of an adverse claim, 
which will mature, after an occupancy for the term prescribed by law, a pre- 
scrlptive title.' 

"It is contended that In certain récent décisions of the Suprême Court of the 
State, and especially in Baxley v. Baxley (decided February 7, 1903) 43 S. E. 
436, a différent rule Is stated, and It la held that record would be necessary. 
In Baxley v. Baxley the former décisions on the subject are not referred to, 
although it Is falr to say that the court seems to assume the law to be that 
the record of the deed would be necessary. One of the principal difacultles 
to my mlnd about holding that the record of the deed Is necessary in order 
to work prescription as to the part of the tract of which there is no actual 
possession Is that It would be necessary, durlng the perlod as to which the 
prescription Is clalmed, that a deed properly executed so as to be admitted 
to record should be the basis for a prescriptlve title. This difflculty is polnted 
out by Judge Atklnson, In Carstarphen v. Holt, in this way : 'In order to 
admit a deed to record, it must be, in point of exécution, perfect in ail its 
détails, and executed In strict conformlty with the law. Failing to corne up 
to this standard of excellence, under the view taken by the trial judge, the 
paper relied upon as such could not amount to color of title, and nothlng 
short of a perfect deed could be the basis of a prescription. The Code, how- 
ever, and the construction placed upon its provisions by this court, both 
recognize as color of title *hlch will suffice as the basis of a prescription 
any written évidence of tltle, however Inartistlc in form or Imperfect in point 
of exécution, whlch serves to deflne the extent and llmit of the prescriber's 
clalm. Indeed, papers which would not under any clrcumstances be admitted 
to record hâve been dlstlnctly held sufflcient as color of title.' 

"My own opinion would be that the language used by Judge Lamar in Bax- 
ley V. Baxley would hardly be deenied sufflcient to overturn the settled rule 
in Georgia, announced in so many décisions before that tlme. But I do not 
think it Is necessary in this case to décide what the law in Georgia on that 
subject at présent is. The lot of land In controversy in this case was one lot. 
There was entry upon it, and a home bullt, several acres cleared and Inclosed, 
and this enclosure was subsequently enlarged. On the corner diagonally from 
that on whlch the home was located was a home occupied by a tenant, who 
had supposed himself to be on a différent tract of land, but was found to be 
on the tract embraced in the conveyance hère. The occupant of this house, 
after the survey, attorned to the defendant's grantor. There was real oc- 
cupancy of the wbodland embraced In the tract, by the cuttlng of wood and 
keeping off trespassers. I do not think the facts make simply constructlve 
possession. They are sufflcient to constitute actual possession of this tract, 
In my judgment. Code Ga. 1895, § 3585, is as follows : 'Actual possession of 
lands is evidenced by enclosure, cultlvatlon or any use and occupation thereof 
whlch Is so notorlous as to attract attention of every adverse clalmant, and 
so exclusive as to prevent actual occupation by another.' I think the facts 
sufflcient to show actual possession under this law. 

"A verdict was directed upon both grounds — that the court's view of the 
law was that there belng actual possession of a part of this tract under writ- 
ten évidence of tltle worked constructlve possession as to the remainder of 
the tract, and, even if this was not true, in the opinion of the court such 
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actual possession was shown as Would work a prescrlptlve title. This is the 
only question whlch Is really seriously contested In this case, and, the court 
belng of the opinion that there was no errer on the triai, tlia motion to set 
aslde the verdict and grant a new trial is overruled." 



JOHNSTON V. HtlFF, ANDREWS & MOYLER CO. 

(Circuit Court of Appeals, Fourth Circuit November 15, 1904.) 

No. 530. 

1. Bankbuptct— Pbeitbeences — Obdebs— Date of PaESENTATibN. 

One who had a contract with a railroad to furnish board to a track 
gang entered Into an arrangement with a supply firm whereby it was 
to extend him crédit, and hé in turn gave It an order on the railroad, di- 
recting it to pay to the flrm any sums due from the railroad to him. It 
was agreed between the icontractor and the flrm thàt the latter was not 
to présent the order uniess the former did not keep up his payments. In 
pursuance of this agreement the order was not presented for over a 
year, and then just one day before the contractor, being insolvent, filed 
a voluntary pétition in baokruptey. Held, that the order did not operate 
as an équitable asslgnment as of the date when it was glven, but was 
effective as a transfer only when presented to the railroad, and there- 
fore constltuted a préférence, within section 60 of the bankruptcy act 
of July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445], de- 
claring a transfer of property by an insolvent, the efifect of which is to 
enable any creditor to obtain a greater percentage of their debts than 
any other creditors of the same class, a préférence. 

Appeal from the District Court of the United States for the 
Western District of Virginia, at Lynchburg, in Bankruptcy. 

Roy B. Smith and H. T. Hall, for appellant. 
C. B. Moomaw and A. P. Staples (Robert E. Scott, on the brief), 
for appellee. 

Before MORRIS, BRAWLEY, and PURNELL, District Judges. 

PURNELL, District Judge, In 1901 John A. White entered 
into an arrangement with the Norfolk & Western Railway Com- 
pany by which he became what is known as a "boarding boss." By 
the arrangement White, as boarding boss, was to furnish board and 
other supplies to the employés of the Norfolk & Western Railway 
Company, who were engaged in making repairs to the roadbed of said 
company. The railway company was to furnish White with the neces- 
sary cars for the prepa.ration of food, and to store and ship from 
place to place the supplies necessary to be kept on hand by White 
for the use of the men employed by the railway company. The 
railway company further agreed to deduct from the wages of the 
men employed by it to whom White furnished board and other sup- 
plies the amount due by each of them to White, and to pay the 
amount so deducted to him. 

The wagès of the men working for the railway company were 
payable rnonthly. The wages earned in one month were due and 
payable about the 25th of the next month. At the end of each 
month White made out a statement of how much each employé 
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of the raiiway company owed him for board and supplies, and the 
railway company deducted the amount f rom the wages due each 
employé, and paid the amount to White, less 3 per cent, commis- 
sion on the amount so collected and paid over. It became neces- 
sary for White to arrange with some one to extend to him the 
necessary line of crédit to enable him to conduct this business. 
With that end in view he approached the appellee on the 30th day 
of January, 1902, and, after giving références, telling his business 
and requirements, asked that the appellee company furnish him the 
goods which he would need in his business, and gave as security 
for his purchases an order, of which the following is a copy: 

"Roanoke, Va., January 30th, 1902. 
"Treasurer or Paymaster N. & W. Ry. Co., Roanoke, Va. — Dear Sir: You 
will please pay to Hulï, Andrews & Jloyler Co., for value received, any and 
ail moneys that may now be due me, or may hereafter beconie due me as 
boarding boss on your line of road. 

"[Signed] John A. White. 

"Witness: Susie Chafln." 

This order was held by Hufï, Andrews & Moyier Co. from the 
day of its date, and was not presented or made known to the rail- 
way company until the 26th of December, 1902, and during that 
time White collected from the railway company over $13,000 for 
his own use. On the 27th of December, 1902, John A. White filed 
his pétition in bankruptcy. When the pay rolls for the month of 
December, 1902, were made up, some time between the Ist and the 
25th of January, it was ascertained that there was coming to White 
as of the date when the order was presented the sum of $1,292.27 
due for earnings in December, 1902, and a small balance from the 
preceding month. It had been mutually agreed between Huff, 
Andrews & Moyier Company and White, when he gave them the 
order, that it should not be presented unless White did not keep 
up his payments and Huff, Andrews & Moyier Company were, for 
that reason, obliged to close his crédit, and White collected the 
amounts payable by the railway company to him from January to 
December without objection on the part of Huff, Andrews & Moy- 
ier Company. It was well known to both that the railway com- 
pany objected to orders being given on it, and that if the order was 
presented the railway company would remove White from his posi- 
tion of boarding boss. 

During the progress of the hearing of White's bankruptcy pro- 
ceedings before the référée in bankruptcy, Huff, Andrews & Moyier 
Company, the appellee, filed its pétition in the case, in which péti- 
tion, and the testimony taken before the référée, the foregoing facts 
appear, and asked that the above-named sum of $1,292.57 be paid 
to it as having been assigned to it by the above order, which prayer 
was granted by the référée, and the order entered by him was 
confirmed by the judge of the District Court. The appeal is from 
this order. 

The plaintiff assigns two grounds of error: (1) Because Huff, 
Andrews & Moyier Company, under the évidence, is not entitled 
to a preferential claim to said fund; (2) because the order was not 
133 F.— 45 
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an équitable assignnîentQf; sçiid money due by thesaid Norfolk & 
Westep^, Raiiway Company iitO:thesaid John A<White, for the 
reasonthat the said order was not given for the purpose of being 
présentée to the said Norfolk & Western Raiiway Company unless 
the said John A. White should SEbsequently consent to Lts being 
so presented, or the said Hufîi Andrews & Moyler Company should 
wish to terminate the arrangement between it and the said John 
A. White of extending him crédit, ail of which is shownby the évi- 
dence in this cause, and the court committed error in allowing the 
said Huff, Andrews & Moylçr Company a preferential claim by 
reason of said order against said bankrupt's estate, 

"An agreement to pay out, of a particular fund," says Justice 
Swayne in delivering the opinion in Christmas v. Russell, 14 Wall. 
84, 20 L. Ed. 762, "howevèr clèar în its terms, is not an équitable 
assignmenti; a covenant in the most solemn form bas no greater 
eiifect. The phraseology employed is not matetial, provided the 
intent to transfer is manifested. Such an intent and its exécution 
are indispensable. The assignor must not retain ariy control over 
the fund, any authority to collect, or any power of revocation. If 
he do, it is fatal to the claim of the assignée. The transfer must 
be of such a character that the fund holder can safely pay, and is 
compellable to do sp, though forbidden by the assignor. Where the 
transfer is of the character described, the fund holder is bound 
from the timeof notice. A till of exchange or check is not an 
assignment pro tanto of the funds of the drawer in the hands of 
the drawee. ' This language of the learned judge is supported 
by ample authority cited in a footnote to the opinion. As to this 
ruling this case is cited with approval in Dillon v. Barnard, 21 
Wall. 440, 23 L. Ed. 673; R, R. Co. y. Meyer, 100 U. S. 457, 25 L. 
Ed. 593 ; Laclede Bank v. Schuler, 120 U. S. 516, 7 Sup. Ct. 644, 
30 L. Ed. 704. , : In thi,s last case the court says: "In order to per- 
fect his title the assignée should immediately give notice of the 
assignment to the debtpr, for otherwise a priority of right may be 
obtained by a subséquent assignée, or the debt may be discharged 
by a payment to the assignée before such notice." In the case at 
bar, it was expressly aigreed the order should not be presented, 
and the assignor was, p^rmitted to collect funds for nearly a year — 
the funds now claimed ,tQ hâve been assigned. The order could not 
take effect or bind the fund until presented to the Norfolk & West- 
ern Raiiway Company, which was donc on the 26th day of De- 
cember, the day preceding the filing of the pétition in bankruptcy. 

That it was the understanding and intention that the order 
should not put the funds payable by the raiiway company out of 
the control qf White until some financial emergency arose is per- 
fectly obvions, not only from the appellee's own testimony, but 
from the fact that no notice was, given to the raiiway company 
until it was known tp the appellee that the petitipn in bankruptcy 
was about to be filed, and by the fact that notwithstanding the 
order White continued to collect his money from the raiiway com- 
pany without let or hindrance from the appellee. 
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It îs a case, we think, in which, in proceedings in bankruptcy, 
the order should not be held to be effective until it was presented, 
and should be deemed to be as of that date a transfer of the debtor's 
property. 

By section 60, Bankr. Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. 
Comp. St. 1901, p. 3445], it is provided: 

"A person shall be deemed to hâve given a préférence If being insolvent 
he has within four months • • * made a transfer of any of hls property 
and the efCect of the * * * transfer wlll be to enable any one of hls 
creditors to obtain a greater percentage of hls debt than any other such 
créditer of the same class." 

In Wilson v. Nelson, 183 U. S. 191-198, 22 Sup. Ct. 74-77, 46 L. 
Ed. 147, it is said : "The act of 1898 makes the resuit obtained by 
the creditor, and not the spécifie intent of the debtor, the essential 
fact." In the case just cited an irrévocable power of attorney to 
confess judgment as a security for money loaned was given by the 
bankrupt to the creditor thirteen years before the application in 
bankruptcy, but the judgment -was actually entered within four 
months. It was held that the bankrupt act of 1898 intended to 
prevent a creditor from holding such a warrant of attorney by 
which he could at any time, upon the insolvency of his debtor, ob- 
tain a préférence to the exclusion of other creditors. The présent 
case is similar, in tbat the creditor having the order on the rail- 
way corapany kept it undisclosed until the debtor was insolvent, 
and then presented it, claiming to take for the payment of its debt 
a f und which is substantially the bankrupt's only asset. We think 
the transfer is to be regarded as of the date when the order was 
made effective by being presented. Matthews v. Hardt, 9 Am. 
Bankr. R. 373-383, 80 N. Y. Supp. 462; In re Klingaman (D. C.) 
101 Fed. 691. 

As the creditor delayed the présentation of his assignment or 
order, and the pétition in bankruptcy was filed on the day follow- 
ing, and, as we think, it could only take effect on the day of présen- 
tation, it was a transfer on that day for a pre-existing debt ; hence 
a préférence within four months. Chapter 3, § 3, Bankrupt Act 
July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]. 
The creditor has jeopardized and forfeited ail rights under such 
order, and the fund ordered to be paid over to Huff, Andrews & 
Moyler Company on said order by référée and district judge be- 
came vested in the trustée for the benefit of the gênerai creditors. 
At the time the order became effective it was a préférence and 
void. At this time the creditor knew of the proposed bankruptcy 
proceedings and of the insolvency of White. 

Upon the grounds which hâve been considered, the decree of the 
District Court must be reversed, and the fund ordered to be paid 
to the trustée in bankruptcy for the benefit of the gênerai creditors, 
and it is so ordered. 

Reversed. 
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BUROW et al. r. Grand LppGEJ OF ^SOîïS 6f HERMANN OF TEXAS. 
"(Circuit Court of Appeals, Fifth Circuit. January 3, 1905.) 
No. 1,370. . 

1. Bankktjptct— Exemptions— Homestead—Intebventioiï—Appeai,. 

Where, In a proceedlng to détermine a banlvrijpt's homestead exemp- 
tions, the créditer seeured by a deed of trust of property, claimed by tlie 
bàrikrilpt as a business homestead, intervened, on the ground that tlie 
bànkrupt was not entitled tp a business liomestead exemption, and 
ptâyed that ail the property' covered by the deed of trust be adjudged 
subject thereto and be ordered sold to satisfy the debt, which exceeded 
$2,000, a judgment of the District JUdge reversing a referee's décision 
and holding that the banlcrupt was not entitled to a business home- 
stead, and directing that the property covered by the deed should be ap- 
plled to its satisfaction, was appealable to the Circuit Court of Appeals, 
under Bankr. Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, 
p. 8432], § 25a, subd. 3, autljctrlzlng appeals in bankruptcy to such court 
frpm a judgment allowing or rejectlng a debt or clalm of $500 or over. 

2. Homestead— RuEAi, Résidence— Business Homestead-^Exemption. 

À bànkrupt reslded in a town of 275 inhabltants, which had not been 
Incorporated, and of which no plat had ever beèn recorded. He owiied 
certain lots in a block of an addition on which hls résidence wfis sit- 
nated, and an adjoining tract of 2is5/i(,{, acres, a part of which was 
called "Farm Lots" on the map of the addition kept in the county as- 
sesspr's office. For nearly 10 years prlor to and Includlng the time of 
bankruptcy such property was ôccupled by the bànkrupt, who was niar- 
rled, both as a résidence and a place of business. The résidence was 
originally built and ùsed as a résidence by a person who did business In 
town, and was assessed by the bànkrupt as acreage county property. 
Held, that a , flndlng that such résidence was rural and not urban, and 
that the banlirupt was therefore npt entitled to a business homestead ex- 
emptlonl Was justifled. 

Appèal from the District Court of the United States for the 
Western District of Texas. 

George E. Shelley and John T. Duncan, for appellants. 
George Willrich, for appellee. 

BéJEore, FARDEE, McCORMiCK, and SHEEBY, Circuit 
Judges. 

McCORMICK, Circuit Judge. ,0n September 4, 1903, the appel- 
lant Wilhelm F. Burow was adjudged a bànkrupt. On November 
17, 1903, -the trustée duly filed his désignation of exempt property 
to which the bànkrupt was entitlecl, inçluding the homestead claim- 
ed by thé bfinkfupt, èmbracing certain lots and parcels of ground 
claimed as his résidence homestead in the village of EUinger and 
certain othex lots claimed as a business homestead. On November 
28th the rèfèfëe made g:n order reciting that he was not satisfied 
that the lotis 'claimed as' a résidence homestea,d do not constitute a 
rural homestead, and dîrécted thàt there be a hearing in regard to 
the matter before him on December 19th, and that a true copy of 
this order be mailed to the bànkrupt, another copy to his wife, 

1[ 1. Appeal and revlew in bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9. 
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another copy to the trustée, and another copy to the attorneys of 
the bankrupt, and that the creditors of the estate be given notice of 
such hearing, and that the bankrupt and his wife, at the time and 
place designated, show that the property claimed as exempt is 
in fact exempt under the laws of the state of Texas. On the day 
named the appellee presented its pétition for intervention, and at- 
tached thereto its proof of claim in the sum of $2,000, besides inter- 
est and attorney's fées, evidenced by a promissory note dated Feb- 
ruary 23, 1899, and by a deed of trust of same date, referred to and 
attached as part of the proof of claim. The deed of trust embraced 
the lots claimed as business homestead and other lands, but not the 
lots claimed as résidence homestead. The pétition stated the in- 
tervener's cause, and prayed that ail of the property mentioned in 
the deed of trust be adjudged subject thereto, and that the same be 
ordered sold to satisfy the debt claimed. When the matter came 
on for hearing before the référée he approved the report of the 
trustée, and declared appellee's lien, so far as it embraced the lots 
claimed as a business homestead, was null and void, and disallowed 
the same as a lien thereon, for the reason that the premises consti- 
tuted the business homestead of the bankrupt, and were not sub- 
ject to such a lien under the laws of the state of Texas. On ap- 
plication of the appellee the matter was duly certified to the Dis- 
trict Judge, who reversed the judgment of the référée as to ap- 
pellee's lien, and found that the résidence homestead of the bank- 
rupt is rural property, and that therefore the bankrupt is not en- 
titled to any business homestead, and the appellee is entitled to a 
foreclosure of its lien on the so-called business homestead ; that 
the order of the référée, which sets aside as exempt property the 
lots claimed as a business homestead, be reversed ; and that the 
order of the référée declaring null and void the deed of trust, to the 
extent that it embraces thèse lots, is reversed, and that thèse lots 
are subject to the deed of trust; that the order of the référée to 
the effect that the security on the other property covered by the 
deed of trust is valid security is affirmed ; and that ail of the prop- 
erty described in the deed of trust is subject to sale as applied for 
by the beneficiary. Thereupon the appellants excepted to so much 
of the foregoing order as declared the résidence homestead prop- 
erty of the bankrupt to be rural, and holds that the bankrupt is not 
entitled to a business homestead, and that the security of the order 
of the Sons of Hermann upon the same is a valid lien, and prays to 
be allowed an appeal, which was thereupon, in open court, allowed. 
The appellee présents a motion to dismiss the appeal upon the 
ground, first, that this court has no jurisdiction to entertain this 
case on appeal, as the same is not appealable under any of tlie pro- 
visions of section 25a of the bankruptcy act of July 1, 1898, c. 541, 
30 Stat. 553 [U. S. Comp. St. 1901, p. 3432] ; second, because no 
assignment of errors was filed when the appeal was allowed ; third, 
the errors assigned are too gênerai ; fourth, the errors assigned are 
in effect that the court erred in deciding the case in favor of the 
order of the Sons of Hermann. Of thèse, the second, third, and 
fourth relate to practice and procédure, and need not be consid- 
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ered. The first requires attention. In support of this assignment 
the appellee cites In re Whitener, 105 Fed. 180^ 44 C. C. A. 434. 
That case involved a dispute as to the title of property which had 
net been surrendered by the bankrupt, who represented that it did 
not belong to hîm, but to another person named, which other per- 
son had corne in to claim it. The property had been brought into 
the possession of the court of bankruptcy on an order of the référée 
declaring it to be a part of the bankrupt's estate, and the proceed- 
ing which it was sought to review was to recover the property 
from the trustée as property that belonged to the adverse claimant. 
We held that the proceeding in the court of bankruptcy was a pro- 
ceçding in the administration of the bankrupt's estate, and was in 
no proper sensé a proceeding to allow or reject a debt or claim 
against the estate, within the meaning of subdivision 3 of section 
25a. This décision wâS rendered November 20, 1900. At that time 
the District Court had not gênerai jurisdiction to hear and déter- 
mine controversies between adverse parties. In Texas homestead 
property is designated by its actual use as such. In the country it 
may embrace 200 acres in one or more parcels, and in a city, town, 
or village includes the place actually used as a place of business by 
the head of the family, limited by the value of the ground at the 
time of désignation. If the property claimed by the bankrupt as 
his homestead was in a village, and used only for the purposes of a 
home and as a place of business, it was exempt from judicial seizure 
for ordinary debts, and did not vest in the trustée by the adjudi- 
cation of bankruptcy. Moreover, if such was the location and use 
of the property, the husband and wife, either or both of them, had 
no power to charge it or any part of it, as they attempted to do in 
the deed of trust given to secure the appellee's debt. If such were 
not the conditions in fact, and the appellee's mortgage was valid, it 
could be enforced according to the terms of the instrument creat- 
ing it or by resort to a court of equity. The adjudication of bank- 
ruptcy did not afïect its validity. It may be that without proving 
its debt under section 57, Bankr. Act July 1, 1898, c. 541, 30 Stat. 
560 [U. S. Comp. St. 1901, p. 3443], the appellee could hâve exhib- 
ited its bill or presented a pétition in the nature of a bill in equity 
in the court of bankruptcy to hâve its mortgage declared valid and 
to obtain foreclosure. If the latter course had been pursued, the 
court of bankruptcy as a court of equity might hâve decreed sub- 
stantially as it has adjudged in the decree from which this appeal 
cornes, and in that case it can hardly be questioned that the parties 
appellant hère would hâve had the right to appeal from the decree 
or such parts thereof as aggrieved them. The intervener did not 
proceed in that way, but raade proof of its claim, attaching thereto 
the note and mortgage. In this case, as in many others, the lien 
claimed, though merely an incident of the debt, is to the appellants 
the most vital part df the claim adjudged. It seems aiso to be a 
vital part of the claim to thé appellee. This case does not corne 
within our ruling in In re Whitener, 105 Fed. 180, 44 C. C. A. 434. 
In our opinion, the construction of subdivision 3 of section 25a, 
Bankr, Act July 1, 1898, c 541, 30 Stat. 553 [U. S. Comp. St. 1901, 
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p. 3432], that would exclude this case, would be a narrow con- 
struction oî the language of that section. 

The distinguished counsel for the appellants submits in his 
printed brief that the principal question to be hère determined is as 
to whether lots 7 to 11, in block A, and farm lots 8 and 9, which 
constitute the résidence homestead of appellants, is rural or urban 
in character. If it be rural, then lots 11 to 20, in block 13 of EI- 
linger, Tex., are not exempt, and are therefore subject to appellee's 
debt and lien. On the other hand, if the résidence lots are urban, 
lots 11 tô 20, in block 13 of Ellinger, are exempt to appellants, and 
the lien of appellee is void in so far as that property is concerned. 
There is no controversy about the facts as shown by the testimony 
adduced upon the trial of this question before the référée in bank- 
ruptcy, and the findings of fact filed by the référée présent a true 
and full synopsis of the évidence, and for this reason will be hère 
substantially copied: 

"Tlie town of Ellinger, in Fayette county, was laid ont on the railroacl 
abont 1881 or 1882, when the railroad was built through that locality. The 
White-Bradshaw-Meerscheldt addition to the town of Ellinger was laid ont 
in about 1882. Neither the town nor Its addition was at any time incor- 
porated. No town plat of the town proper is recorded, but a niap is kept in 
the county assessor's office. No plat of the addition is recorded, excepting 
that it appears In a deed from the originators of the addition to one Hall, 
whlch deed Is of record. The bankrnpt owns lots 11 to 20, inclusive, in block 
No. 13 of the original town of Ellinger, aud a steara gin and mill used for a 
number of years by the bankrupt in his avocation as miller, and so used by 
him long prier to the exécution of intervener's deed of trust, is situated on 
that property. The bankrupt has owned for a number of years lots Nos. 
S, 9, 10, and 11, In block A of the addition on which his résidence Is situated, 
and at the same time he aequired those lots he also acquired a tract of 
2l5^/ioo acres, part of what Is ealled on the map of the addition farm lots, 
and being directly connectcd with the résidence lots. For about ten years 
previous to and ineluding the time of bankruptcy the above-described prop- 
erty was oecupied as a résidence and for résidence purposes and as a place 
of business for the bankrupt, wbo at ail times was and is now a married man. 

"What Is designated as block 13 on the map (which Is omitted) Is the 
block on which the gin and mill of the bankrupt is situated. East of that 
block are several other blocks, which go as far east as the dépôt platform. 
The main business bouses of the town, representing more than 15 busi- 
nesses, are situated between block 13 and the railroad platform, and they go 
within probably 500 feet of the business property of the bankrupt. Imme- 
diately west of block 13 is a part of a block owned by some person who has 
fenced it up to within four feet of the east Une of Meerscheidt street. Hotman 
Street, north of bloclt 13, cornes to an end where the résidence lots of the 
bankrupt are situated, and the street north of thèse lots is fenced up, and was 
fenced up by the bankrupt. The street, ealled White street, Is used by the 
bankrupt In part as pasture and as a storing place for cotton. The north 
and south railroad streets and Spangler street are fenced up. So are the 
streets running north and south in the addition. A deep ravine prevents 
access to the bankrupt's résidence by means of the railroad reserve, and the 
only access Is through Hotman street, which runs east of the center of the 
town proper. South of the bankrupt's résidence Is one other résidence, and 
north of him there are three résidences, the first one about 200 yards from 
the bankrupt's. West, south, and northwest of the bankrupt's résidence is 
woodland and hilly ground, and there are no résidences excepting those men- 
tloned. The land (west, south, and northwest of bankrupt's résidence) is 
used for timber and farm land, small farm tracts being scattered through- 
out. The résidences of the town of Ellinger are in a eircle around the town 
proper, most of them in the southwestern part of the town, and most of the 
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résidences hâve Uttle farms of about ten acres attached to them. The dis- 
tance from the banknipt's résidence to the southeast corner of his niill and 
gin lot is about 200 feet. One thousand and eighty feet Is about the dis- 
tance from the dépôt to the east Une of the banlirupt's résidence. The banlc- 
rupt's résidence waa origlnally sold to one Hall, who built a résidence there- 
on and did business In town. It is admitted that the hoinestead exemptions 
of the bankrupt, If they are urban, are in no way In excess of the value 
allowed by law. West and south of the bankrupt's résidence are no streets 
excepting the country road, ail other streets having been fenced up. 

"There are about 800 lots in the original town of Ellinger. Ali of the 
property elalmed by the bankrupt as résidence, including the adjacent streets, 
Is fenced up. It Is used for a garden, for the purpose of growlng foodstuff, 
and for pasturage. The bankrupt assessed the lots on which his mill and gin 
proiierty Is situated as town lots, but he bas never assessed his résidence lots 
and the adjacent acreage property as town property, but always assessed 
it as acreage coimtry property. The population of Ellinger is about 275." 

On the foregoing facts the référée adjudged that the désignation 
of the homestead exemptions as made by the trustée under date 
of November 17, 1903, and which sets apart as the résidence prop- 
erty of the bankrupt Zl^^/ioo acres, part of the farm lots Nos. 8 and 
9, and lots t, 8, 9, 10, and 11 in block A of the White-Bradshaw- 
Meerscheidt addition to the town of Ellinger, and which sets aside 
lots 11 to 20, inclusive, in block 13, in the town of Ellinger, ail in 
Fayette county, Tex., be, and the same is hereby, approved and 
confirmed. The decree appealed from recites, among other things, 
that : 

"The court having Inspected the record of sald matter attaehed to the cer- 
tlflcate of the référée, and the claim of the sald order of the Sons of Her- 
mann, together with the deed of trust attaehed thereto, which stands as 
security' for sald claim, and which sald claim was flled and allowed on tho 
19th day of December, 1903, and having duly considered said record, and 
having heard the argument of counsel, is of the opinion that the résidence 
homestead of the bankrupt is rural property." 

Whether land is located in a city, town, or village does not dé- 
pend on the fact of incorporation. It may come to be within the 
corporate limits of a town without losing its character as a rural 
homestead, or it may be located within the limits of a town or 
village, and thus hâve the légal character of an urban homestead, 
although the town or village is not incorporated. M. H. Lauch- 
heimer & Sons v. Saunders (Tex. Sup.) 76 S. W. 750 ; George Wil- 
der & Company v. Isaac McConnell, 91 Tex. 600, 45 S. W. 145. It 
is not disputed in this case that lots 11 to 20, inclusive, in block 13, 
in the town of Ellinger, are urban within the meaning of the con- 
stitutional provision. It would appear from ail the proof that the 
bankrupt's business was to operate that property, and that his rési- 
dence was located with a view to operating the same, and that the 
ground which he claimed as his résidence homestead was used for 
the purposes of a home, and ail of it was embraced within the 
limits of the addition to the town of Ellinger, which addition was 
laid out many years before the bankrupt bought the lots which 
constitute his résidence homestead. The mortgage given the ap- 
pellee does not embrace thèse lots. It does embrace lots 11 to 20, 
inclusive, in block 13, ail of which are admitted to be in the town 
of Ellinger, We must assume that the appellants acted in good 
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faith in giving that mortgage, but we should also guard our minds 
against any tendency to give to that act of theirs the force of an 
estoppel, as it would maniféstly be futile for the Constitution to 
provide that a husband and wife cannot mortgage a homestead if 
the courts may hold them estopped from setting up against the 
grantee the fact that the property was homestead. It does, how- 
ever, tend to show that the grantors, if acting in good faith, as we 
assume, believed that their home was a country home, which did 
not and could not include a place of business in the town or vil- 
lage. And this élément of the proof may be allowed to turn the 
scale in the evenly balanced state of the inferences to be drawn 
from the other évidence in the case, and authorize us to conclude 
that the homestead of the bankrupt is in the country. 
We therefore affirm the decree. 



LIVEPPOOL & h. &G. INS. CO. r. N. & M. FRIEDMAN CO. 

(Circuit Court of Appeals, Slxth Circuit November 30, 1904.) 

No. 1,320. 

1, iNetTRANCE— Cause or Loss— Pikk— Insteuctioius— Kefusal of Request. 
Where, in an action on a poUcy, the court charged that plaintlff must 
•how that flre existed In the building before It fell, and that in deter- 
mining sueh question the jury should consider ail the évidence bearing 
on the subject, and that. If they wère not convinced from the évidence 
that there was fire In the building before It fell, their verdict must be 
for the défendant, It was not error for the court to refuse to charge that 
the jury could not flnd such a fire by conjecture simply because there 
were combustible materlals in the building at the time, nor beeause there 
were conditions In the building at the time it fell which might possibly 
hâve pro(Juced a fire, and that plaintiff, in order to recover, must show 
by a prépondérance of the évidence that there was a fire eonsuming the 
building or its contents before it fell ; his showing that there mIght hav* 
been such a fire not being sufficient. 

S. S AME. 

Where plaintiff in an action on a policy clalmed that the building fell 
as the resuit of a progressive fire, and not from an explosion, unless 
caused by such progressive fire; and the court charged that if an ex- 
plosion oceurred, which was not caused by a progressive flre, and the 
explosion was tlie cause of the collapse, plaintiff could not recover, but, 
If there was a flre in the building before, which was progressing at the 
time some explosion oceurred, that, uuder the terms of the policy, would 
be a flre loss for which défendant would be llable — such instruction cov- 
ered a request that an explosion, to render défendant llable, must be 
caused by a fire in the building or its contents, and that exploding of 
gas by a spark (thore being no fli;e at the time eonsuming the building 
or its contents) would not render défendant liable, there being no évi- 
dence tendlng to show that there was any damage from an explosion 
caused by a spark. 

8> Fedekal Coubts— Statb' Peactick— CoNFOBMrTY — Submission or Cause— 

DELIBERATION OF JuilT. 

U. S. Eev. st. § 914 [U. S. Comp. St. 1901, p. 684], requirlng fédéral 
courts In civil causes, other than equity, to conform as near as may be 

113. Conformity of practlce In coinnion-law actions in fédéral courts to that 
of state courts, see notes to OTounell ?. Reed, 5 C. 0. A- 594 ; Nederland Lift 
ïns. Co. V. Hall, 27 0. C. A. 392. 
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to State practlce, etc., does not require fédéral judges to eonform to state 
regijlfittons In the submission of cases and the control of the délibérations 
of jiirlïa; suçh proceedlngs being governed by the common law. 

4. Same— Séparation. 

Where, in an action on a flre policy, ail of the members of the jury 
llved ontside the city where the flre occurred and the trial was held, a 
verdict was not vltlated by the court's permitting the jury, In the ab- 
sence of counsel, to separate after the case had been submltted to them, 
and go to their homes for Thanksgiving Day ; no misconduct, improper 
influence, or préjudice on the part of any member of the jury during 
the séparation being shown, and It not being claimed that the jury, or 
any member thereof, was Improperly influenced or prejudiced by reason 
of the séparation. 

In Ërror to the Circuit Court of the United States for the West- 
ern District of Michigan. 

Crâne, Norris & Drew, for plaintifï in error. 

Knappen, Kleinhans & Knappen, G. A. Wolf, and J. H, Tatem, 
for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS. Circuit 

Judges. 

RICHARDS, Circuit Judge. This case grew out of the destruc- 
tion early on the morning of July 18, 1901, of a four-story brick 
building in Grand Rapids, Mich., known as the Luce Block. The 
défendant in error conducted a department store in the building, 
and the policy sued on was upon his stock and fixtures. The oc- 
currence resulting in the destruction of this building and its con- 
tents was before us in the case 6i Phœnix Insurance Company v. 
Luce, 123 Eed. 257, 60 C. C. A. 655, in which we affirmed a judg- 
rnent on a policy of insurance on the building. In that case, as in 
this, it was a question whether there was a fire in the building be- 
fore it fell; and we held that the testimony tending to prove there 
was such fire was both material and substantial, and justified the 
trial judge in declining to direct a verdict for the défendant upon 
the ground there was no évidence warranting a submission of the 
case to the jury. 

The policy sued on cpntained, among others, the following con- 
ditions : : 

"This eompanS' shall not bè llable for loss caused directly or indirectly, by 
Invasion, insurrection, riot, civil war or commotion • * * or (unless fire 
ensues, and In that event for damage by flre only) by explosion of any kind." 

"If a building or any part thereof fall except as the resiilt of flre, ail In- 
surance by this policy on such building or its contents shall immediately 
oease." 

In this case, as in the Phœnix Case, the défendant contended 
there waç, no fire in the building before it fell, and it fell from struc- 
tural weakness due to certain altérations then going on. There 
was a verdict for thç'plaintifif; the jury finding, in answer to ques- 
tions, that thei-e was; a fire burning in the building before and at 
the time it fdl/ and that no part of it fell except as the resuit of fire. 
■ The case went tô the jury about 2 o'clock on the afternoon of 
t!-e day before Thanksgiving Day. At 5 o'clock that afternoon the 
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trial judge sent for the jury, and, no agreement having been reach- 
ed, permitted them to separate and go to their homes for Thanks- 
giving; cautioning them not to talk to any one or permit any one 
to talk to them about the case, and directing them to return at 2 
o'clock on the afternoon of the day following Thanksgiving and 
résume their délibérations. This was donc in the absence of coun- 
sel, and, when counsel for the défendant were advised of it, they 
took an exception, which was allowed. 

It is claimed, first, the court erred in refusing to give certain 
charges ; and, second, in permitting the jury to separate after the 
submission of the case. 

1. As to the refusais to charge. The second and third requests, 
which were refused, were as follows : 

"Second. Such a fire you are not authorlzed to flnd by conjecture, simply 
because there were combustible materlals in the building at the time, nor 
because there were conditions in the building at the tlme It fell which might 
possibly hâve produced a flre. 

"ïhird. The plaintiflf, to recover, must show by a prépondérance of the 
évidence that there was a fire consuming the building or Its contents before 
It fell. His showlng that there might hâve been such a fire is not sufflclent 
to authorize plalntlffi's recovery." 

The charge given by the court in this case was substantially that 
approved by us in the Phœnix Case. The court clearly charged the 
jury that it was incumbent upon the plaintifï, by a prépondérance 
of the évidence, to satisfy them that fire existed in the building 
before it fell, and that in determining this question they should 
consider ail the évidence bearing upon the subject; that if they 
were not convinced, and could not say from the évidence, that there 
was fire in the building before it fell, then their verdict must be 
for the défendant. This was sufïîcient. It advised the jury they 
were to consider not simply the matters referred to in thèse re- 
quests, but ail the évidence, in determining whether there was or 
was not a fire in the building before it fell. For the court to hâve 
mentioned certain évidence, and instructed the jury they were not 
to conjecture from it that there was a fire in the building, would 
not only hâve discredited the évidence mentioned, but led the jury 
to believe there was no other évidence upon that point. Now, we 
held in the Phœnix Case that, looking at the entire record, the 
évidence tending to show there was fire in the building before it fell 
was both material and substantial. The same évidence is présent 
in this case. A finding based upon such évidence could not, even 
prospectively, be treated as a mère conjecture. The requests were 
properly refused. 

The sixth request was as follows: 

"Sixth. An explosion, to render défendant llable, must be caused by flre 
in the building or its contents. The exploding of gas by a spark, there being 
no fire at the time consuming the building or contents, would not render de- 
fendant llable." 

The claim of the plaîntifif, as shown by the record, was that the 
building fell as the resuit of a progressive fire, and not from ex- 
plosion, unless caused by such progressive fire. While the jury 
was instructed that an explosion caused by a progressive fire would 
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be a fire Ibss, within the meaning oî the policy, it was aiso in- 
structed that there could be noirecovery, even though the building 
was on fire before it fell, unless it fell as a resuit of such fire, and 
that a collapse caused by an explosion not resulting from fire would 
defeat a recovery. Upon this point the court said : 

"If an explosion oecurred whieh was not caused by a progressive fire, and 
that explosion was the cause of the collapse, the plalntiffl cannot recover. If 
you flnd there was flre In the building before, and if you flnd from this fire. 
Which was progressing at the time, some explosion oecurred, that, under the 
terms of the policy, wotild be a flre loss, and the défendant would be liable 
for the loss which énsuèd." 

We think this covers ail of the request which was based upon the 
évidence. It is nbw suggestéd that an explosion caused by a spark 
might hâve occasioned damage to the stock, and that there was no 
évidence distinguishîng this damage from that caused by a subsé- 
quent fire, anid therefore could be no recovery. But there is noth- 
ing in the record tending to show there was any damage from an 
explosion caused by a spark. The suggestion, coming after the 
trial, is at best a "mère conjecture." The court was right in re- 
fusing the request. 

2. This brings us to the séparation of the jury. It is contended 
that section 914, Rev. St. U. S. [U. S. Comp. St. 1901, p. 684], re 
quirëd the court to follow the Michigan practice, and that under 
it, and by the common law, the séparation of the jury after the 
submission of the case, although by permission of the judge, viti- 
ated the verdict. It is not nécessary to détermine what is the rule 
in Michigan, for section 914 no more places fédéral judges under 
State régulations in controlling juriés than in charging them. The 
power of fédéral judges, as defined by the common law, in the sub- 
mission of cases and the control of the délibérations of juries, still 
remains. Indeed, it is a question whether Congress can, under the 
Constitution, abrogate or abridge such power. As was said by the 
Suprême Court in Nudd v. Burrows, 91 U. S. 426, 442, 23 h. Ed. 
286: 

"The Identity requlred [by section 914] Is to be In 'the practice, pleadings 
and forms and modes of proceedings.' The Personal coliduct and administra- 
tion of the judge In the discharge of hls separate functions Is, in our judg- 
nient, neither practice, pleading, iiôr à form nor mode of proceeding, within 
the meaning of those terms as found In the contexf 

In Railroad Company v. Horst, 93 U. S. 291, 23 L. Ed. 898, it was 
held (page 300, 93 U. S., 23 L. Ed. 898) that "matters relating mere- 
ly to the mode of submitting the case to the jury" do not corne 
within section 914 ; and in Chateaugay Iron Company v. Petitioner, 
128 U. S. 544, 9 Sup. Ct. 150, 32 L. Ed. 508, the court said (page 
554,_ 128 U. S., 9 Sup. Gt. 150, 32 L. Ed. 508) that "the object of 
section 914 was to assimilate the form and manner in which parties 
should présent their claims and défense, in the préparation for the 
trial of suits in the fédéral courts, to those prevailing in the courts 
of the State." 

Section 914 having no application, did the mère séparation of the 
jury after the submission of the case vitiate the verdict at common 
law? We are clear it did not. Ail the members of the jury lived 
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outside Grand Rapids, where the fire bccurred and the trial was 
held. No improper conduct on the part of any member of the jury 
during the séparation was shown or chargea. It is not claimed 
that the jury, or any member of it, was approached or tampered 
with, or in any way improperly influenced or prejudiced, by reason 
of the séparation. Conceding that a new trial may properly be 
granted where it is shown that préjudice resulted from the sépara- 
tion, no occasion for the exercise of such power was shown in this 
case. Walton v. Wild Goose Mining Company, 123 Fed. 209, 60 
C. C. A. 155, 157 ; 12 Enc. PI. & Pr. 579, and cases cited ; Thomp- 
son & Merriam on Juries, §§ 310, 315, 316. 

In conclusion, it is proper to point out that, in permitting the 
séparation complained of, the trial judge but continued the practice 
pursued by him in McEvoy v. Mangold Milling Company, 124 Fed. 
1018, 59 C. C. A. 681. That case was before us upon the very ques- 
tion involved in this case, namely, whether the judge had the power 
to permit the jury to separate after the case had been submitted, 
was fuUy argued, and the judgment affirmed on October 18, 1902, 
although without a written opinion. It is now sought to distin- 
guish it on the ground that the case was one in bankruptcy, where 
the rules governing juries in common-law actions do not apply ; but 
the bankruptcy act of July 1, 1898, provides (section 19a, c. 541, 
30 Stat. 551 [U. S. Comp. St. 1901, p. 3429]), "A person against 
whom an involuntary pétition has been filed shall be entitled to 
hâve a trial by jury, in respect to the question of his solvency," 
etc. ; and the Suprême Court held in Elliott v. Toeppmer, 187 U. 
S. 327, 332, 23 Sup. Ct. 133, 47 L. Ed. 200, that when, under this 
provision, "a jury trial is demanded, it is demanded as of right, 
and the trial is a trial according to the course of the common law." 

The judgment of the lower court is affirmed. 



EEOEIVERS OF VIRGINIA IRON, COAI/ & COKE CO. et al. t. STAAKE 

et al. FIRST NAT. BANK OF BALTIMORE v. SAME. 

STAAKE et al. v. WATTS et al. (two cases). 

(Circuit Court of Appeala, Fourth Circuit. November 15, 1904.) 

Nos. 531, 532, 533, 538. 

1. BANKEtTPTCT— TlTLE OF TRUSTEE — LiBNS iNVALtD AS TO CbEDITOBS. 

The raie that the trustée takes the estate of the bankrupt in the same 
pUght as the bankrupt held it is not applicable to liens which, although 
valld as to the bankrupt, are Invalld as to credltora. 

2. Bame—Attachments— Préservation of Liens. 

Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat. 565 [U. S. Comp. St. 
1901, p. 8450], provides that attachments and other liens obtained against 
an Insolvent within four months prior to the flling of a pétition in bank- 
ruptcy against him shall be vold In case he Is adjudged a bankrupt, and 
the property aflCected by such attachments or liens shall be releaseô 
from the same, and pass to the trustée as part of the estate of the bank- 
rupt, unless the court shall order the lien to be preserved for the beneflt 
of the estate. Credltors of an Insolvent attached, under the Virginia 
law glvlng them that right, property whlch the Insolvent had conveyed, 
but deeds to whlch had not been recorded. After the attacbment the 
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deeds \?ere recorded, and within fopr months from the attachment the- 
Insolvent Wàs adludged à barikrtiiit Beld, that the attachment liens 
could bè preServed for the beneflt of the bankrupt's estate, although the 
propetfty subject thereto did not belong to the bankrupt, except as to thç 
attacjjlng oredltorg, and could not hâve been reached by the trustée, 
except for the attaçhments. 
S. Samk^-Counsel Fées. 

It was proper for the bankruptcî' court to allow attachment credltors 
who had obtalned ïlenk on propërfy Whlch the trustée could not bave 
othen^lse reached a rfeasonable compensation for attoruey's fées, on 
ordèring the attachment liens presérved for the beneflt of the estate. 
Purnell, District JUdge, dlssents from paragraph 2. 

Pétitions tp Superintend,and Revise, in Matter of Law, Proceed- 
ings of the t)istrict Court of the United States for the Western 
District of Virginia, at Lynchbiirg, in.Bankruptcy. 

Cross-Appeals from the District Court of the United States for 
the Western District ç»f Virginia, at Lynchburg. 

For opinion below, §ee 126 Fed. 845. 

The facts In thèse prooeedings hâve been agreed upon, and are as follows: 
Ohester R. Balrd, trading as G. R. Balrd & Co., on December 7, 1899, owned 
certain real patate In Virgiijia, knovrn as the West End Furnace Property, and, 
as of sald date, he sold It to thé Roanoke Furnace Company, subject to certain 
existlng Incumbrances, and executed a contraet In wrlting, and recelved from 
the Roanoke Furnace Company ail the considération to which he was entltled 
under the contraet; to wlt, shares amoimtiiig to $500,000 of the capital stock 
of the sald Roanoke Furnace Company. Under the contraet of sale, the 
Roanoke Furnace Company took immédiate possession in December, 1899, of 
the property so purchased ; but no deed to the company was executed by Baird 
nntil Novembef 5, 1900, When a proper deed was executed, and promptly re- 
corded. In the meantime, durlng the month of October, 1900, nine différent 
attachments, amounting to over $40,000, against Balrd, as a nonresident of 
Virginia, were Issued at the Instance of certain of his creditors, and were 
levled upon the furnace property. Under the provisions of the laws of Vir- 
ginia, no deed from Balrd to the furnace company havlng been executed and 
recorded until after the attachments were levled, It is conceded that the at- 
tachlng credltors acquired, as against Balrd and the furnace company, a lien 
upon the property so levled upon. Code Va. 1887, §§ 2463, 2464, 2465, 2472. 
Wlthin four months from the levying of the attachments, to wit, on December 
24, 1900, an Involuntary pétition in bankruptcy was flled against Baird In thfi 
United States District Court for the Eastern District of Pennsylvania, and he 
was adjudged a bankrupt, and on January 2, 1901, the District Court of the 
United States for the Western District of Virginia assumed ancillary juris- 
dietlon of so much of the bankruptcy proceedlngs as related to the property 
loeated in Virginia. On December 29, 1900, also within four months from the 
levying of the attachments, an involuntary pétition in bankruptcy was filed 
against the Roanoke Furnace Company, and such proceedlngs were had tbat 
it was adjudicated a bankrupt. On March 26, 1901. William H. Staake was 
appointed trustée of the bankrupt estate of C. R. Baird, and on June 29, 1901, 
John N. M, Shimer was appointed trustée of the bankrupt estate of the Roa- 
noke Furnace Company. Under orders of, court, the property conveyed by 
Baird to the furnace company was sold, and the rights and claims of ail the 
parties were transferred to the fund derived therefrom, and ail thèse claims 
were submitted to the détermination of the court below by express consent of 
ail the parties; Upon the issues made by the pétitions and answers, the 
court below ruled that the attachments against Baird, havlng been obtalned 
through légal proceedlngs against him when he was Insolvent, and within four 
months prlor to the flllng of the pétition lu bankruptcy against him, were null 
and vold. under section 67f of the banlvuuptcy act of July 1, 1898, c. ,541, 30 
Stat. 565 [U. S.Comp. St.iaOl, p. 3450], so f ar as they would glve a préférence 
f.o the attaching creditors, but that the liens should he presevyed for the ben- 
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eflt of the bankrupt's estate, and that they should pass to and be preserved 
by the trustée for the benefît of the estate, and directed that the trustée of 
the bankrupt estate be subrogated to the rights of the attachlng credltors, and 
authorized and empowered to enforce sald a;ttachnjent liens wlth like force and 
eflfect as the said attachlng credltors might hâve done, had not the bankruptcy 
proceedings interfered. The District Cîourt also ruled that the trustée took 
thèse liens subject to the claim for compensation of the attorneys who pro- 
cured the attaehments, and directed that, out of the fund derived from the 
attachments, the reasonable fées of the attorneys representing the attachlng 
credltors should be pald. The grounds upon which the learned District Judge 
based his rulings are ably stated in his opinion flled in the case. Thèse two 
rulings are the subject of the présent cross-petitlons for revision. 

Wm. Gordon Robertson, S. Hamilton Graves, and A. P. Staples, 
for petitiohers. 

Arthur G. Dickson, John Dickey, S. & M. Griffin, and Samuel 
W. Cooper, for respondents in Nos. 531 and 532. 

Samuel W. Cooper and Arthur G. Dickson, for Staake, trustée. 

Wm. Gordon Robertson and A. P. Staples, for respondents and 
appellees in Nos. 533 and 538. 

Before GOFF, Circuit Judge, and MORRIS and PURNELL, 
District Judges. 

MORRIS, District Judge (after stating the facts). Section 67f 
(Bankr. Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, 
p. 3450]) provides: 

"That àll levles, judgments, attachments, or other liens, obtalned through 
légal proceedings against a peirson who is Insolvent, at any time withln four 
months prior to the flling of a pétition In bankruptcy against him, shall be 
deemed nul! and void in case he is adjudged a bankrupt, and the property 
affected by the levy, judgment, attachment, or other lien shall be deemed 
wholly dlgcharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless the court shall, on due notice, 
order that the right under such levy, judgment, attachment, or other lien shall 
be preserved for the beneflt of the estate ; and thereupon the same may pass 
to and shall be preserved by the trustée for the beneflt of the estate as afore- 
said. And the court may order such conveyance as shall be necessary to 
carry the pùrposes of thls section into eCCect : provided, that nothing herein 
contained shall hâve the effect to destroy or Impair the title obtalned by such 
levy, .indgment, attachment, or other lien, of a bona fide purchaser for value 
who shall hâve acqulred the same wlthout notice or reasonable cause for in- 
qulry." 

It cannot be disputed that the liens of the attachments in this 
case were obtained within four months by légal proceedings against 
a person who was insolvent, and that the court has, on due notice, 
ordered that the right under the attachments shall be preserved 
for the benefit of the estate, and pass to and be preserved by the 
trustée for the benefit of the estate. There is therefore in the facts 
of this case a literal gratification of the words of this section. It 
is contended, however, that as the first clause of the section makes 
null and void the liens therein mentioned, and déclares that the 
property affected by the lien shall be wholly discharged and re- 
leased therefrom, and pass to the trustée as part of the estate of 
the bankrupt, therefore the exception in the latter part of the clause 
of Q'ïi can hâve référence only to liens on property, which, if the 
liens were annuUed, would pass to the trustée of the bankrupt re- 
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leased from the lien. We think this îs narrowing the more obvions 
meaning of the words. The wôrding seems clearly to contempiate 
ths^t â Creditor might obtain, by reason of his being a creditor of the 
bankrupt, a prohibited lien against property, which would not, if 
unaffeeted, pass to the trustée in bankruptcy, and it would appear 
that it was for thât reason thé Clause in question was inserted, pre- 
serving the lien, if the court shOuld so order, for the benefit of the 
estate, ànd vesting it in the trustée. 

A prîtnary object of the bankrupt law is to prevent préférences 
and compel equality among creditors of the bankrupt, and there 
can be no doubt that the sequest^r^ng pf attachment liens, such as 
those in question in this case, for the beneiit of the gênerai cred- 
itors, <ipes produce equality and prevent préférences. The rule that 
the trustée takes the çst^te • of the bankrupt in the same plight as 
the bankrupt held it is not applicable to liens which, àlthough valid 
as to the .bankrupt, are invalid' as to creditors. This distinction is 
clearly stated in the following citation from In re New York Eco- 
noroical Printing Conjpany, UO Fed. 514, 49 C. C. A. 133, quoted by 
the Suprenfie Court of thé United States in Hewit v. Berlin Machine 
Works, 194 U. S. 302, 24 Sup. Ct. 690, 48 L. Ed. 986 : 

"The bankrupt act does , not vest the trustée with any better right or title 
to the bankrupt'B propeir^ than belongs to the bankrupt or to his creditors 
at the time ^hen the triistee'a tltle accrues. The présent act, like ail preced- 
ing acts, contemplâtes that a lien good at that time as against the debtor 
and as agajn^t ail his creditors shall remain undistributed. If it is one which 
has beeH obtàined In contravention of soipe provision of the act which is 
fraudulènt as to créditera, or invalid as to creditors for want of record, it is 
invalidas to the trustée.*' 

In the présent case the sale by the bankrupt was void as against 
attacliing creditors for want of a recorded deed. The property 
was levjied upon by çr«ditors, and, by virtue of the attachments, 
might hâve been sold under judicial process against the bankrupt. 
The levy was within four mônths of the fiHng of the pétition in 
bankruptcy, and under section 67f the lien is preserved for the ben- 
efit of his estate. In the case of In re New York Economical 
Printing Ce., 110 Fed. 514, 49 C. C. A. 133, above cited, Judge Wal- 
lace, speàking of the right of a trustée in bankruptcy to treat as 
invalid a chattel mortgage which was not filed in compliance with 
the laws ôf New York, ând which, under the décisions in that state, 
could be treated as invalid only by creditors who had obtained 
judgments and acquired a lien, proceeded further to say: 

"Subdivision 'b,' § 67, Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 
1901, p. 3449]), préserves for the benefit of the estate In bankruptcy a right 
which some particular creditor has been pi-evented from enforeing by the inter- 
vention oî the debtor's bankruptcy. If a creditor, by an exécution or a cred- 
itors' bill, has secured a légal or équitable lien upon mortgaged property before 
the mortgkgor has been adjudlcated a bankrupt, under this provision his 
rights wlll 6r wIU not Inuré to thè benefit of the estate, depending upon the 
time when'the lien was acquired. If acquired more than four months before 
the commencement of the bankruptcy proceedings, his lien would inure to his 
ovm exclusive benefit ; but, If açguired at any time wlthin the four months 
It would be null and void, under subdivision 'f ' of the section, except as pre- 
served for the benefit of the estate, as provided in that subdivision and in sub- 
division 'b.' " 
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It is urged that, by giving to the trustée of the bankrupt's estate 
the benefit of the attachments, the court is taking from the attach- 
ing creditors property which did not belong to the bankrupt, and 
could not hâve passed to his trustée, but which was a right which 
the law of Virginia, because of a policy of its own, gave to the 
creditors in a property which did not in fact belong t'o the bank- 
rupt. We think that the Virginia law may well be considered as 
giving the right to the attaching créditer, because, quoad the at- 
taching creditor, the law regards the property so attached as to that 
extent still remaining the property of the bankrupt, because of the 
want of a proper recorded évidence of transfer, and that it is be- 
cause the law considers the furnace property to that extent as re- 
maining the property of Baird that the attachments are liens at ail. 

We consider the language of section 67f so mandatory and impera- 
tive that we arrive at the conclusion that the ruling of the court below 
must be sustained. 

The other question is as to the allowance of a reasonable com- 
pensation to the attorneys who represented the attaching creditors, 
and whose proceedings produced the fund which now is to pass to 
the trustée of the bankrupt. The attaching creditors, in good faith, 
and in a justifiable exercise of the right given to them by the Vir- 
ginia law, employed counsel to institute proceedings to seize the 
property which the bankrupt, as it now appears, had sold. By 
virtue of that seizure, and solely by virtue of it, and to the extent 
of the seizure, the proceeds of those proceedings now pass to the 
trustée. The equity of the claim for compensation to be paid out 
of the fund is very strong. It is clearly a case in which, by an 
appropriation which the bankrupt law makes of a fund which came 
into existence and was preserved by the légal proceedings insti- 
tuted by the attaching creditors, ail the common creditors, without 
distinction, are benefited. The fund which otherwise the attaching 
creditors would hâve secured for their own benefit the bankrupt 
law says shall be shared equally among ail the creditors. The fund 
was brought into existence by the exertions of the attaching cred- 
itors, and should be considered as in the same class as a fund aris- 
ing under a creditors' bill, because the bankrupt act déclares it shall 
be so treated. The fund cornes into the hands of the trustée of the 
bankrupt burdened with the charges which were necessarily in- 
curred to bring it into existence. It would appear eminently prop- 
er in such a case that the bankruptcy court should, in its discrétion, 
allow such reasonable counsel fées and expenses as were neces- 
sarily incurred in the prosecution of the suits. Trustées v. Green- 
ough, 105 U. S. 527-534, 26 L. Ed. 1157. 

The court below carefully considered the amounts proper to be 
allowed, and, with ail the facts before it, fixed the allowances. We 
do not iind that injustice has been donc either to the counsel of the 
attaching creditors or to the estate of the bankrupt by the amounts al- 
lowed by the District Court, and we approve the allowances as fait and 
just. 

The orders of the court below are afïirmed. 
133 F.— 46 
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PURNELL, District Judge(clià'senting). I canhôt conc'ur in the 
fpregoing opinion. Ûpon tiie fàcts agreed and the law stated, it is 
évident to my mind fhat Congress did not mean by section 67f of 
the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. 
St. 1901, p. 3450], to provide for the maintenance or préservation 
of liens sùch as those set out in this case. If the attachments were 
void, nb îién was acquired thèreuhder, and, if void for onè purpose, 
they weré void for ail purposes. They were not in favor of the 
bankruptj but for dèbts due by hïm, and I cannôt agrée that even 
under the act of Congress a court of bankruptcy can convert a debt 
or liability into an asset. The trustée, under the bankrupt law, 
takes only such properfy as the bariki-upt is entitléd to. He was 
not only entitléd to nothing under thèse attachments, but he was 
the debtor whose property was attached. 

And as to the other question, to wit, the allowancé df reasonable 
compensation to attorneys who represented attachihg creditors, 
and whose proceedings produced the fund, if the fund is to be re- 
tained in the bankrupt court, I cbncur in the opinion that there 
should be allowancé of feasonable compensation ; but as to the 
other question I most respectfuHy dissent. 



TEXAS & P. RY. CO. v. SHEFTALL et al. 
(Circuit! Court o£ Appeals, Flfth Circuit December 19, 1904.) 

No. 1,362. 

1. Parties— Actions fob Tobt-^Dismissal as to Joint Pefendant. 

The dismlssal of a suit as tp one of two joint tort îeasors Is not 
error In thé absence ofany ciréiimstances enhancing the damages be- 
cause of the suit hayhigbeen brought against bbth of thein, or of any 
joinder In pleadlng by them, or of any prayer for relief by one of them 
against the other. 

2. Same— ÈïFECx on Plaintifp's Ci-aim. 

The dlsHiîssal of a suit .-is to one of two joint tort feasors on the 
ground that It was not à nécëssary party, or was an improper party, does 
not dischàrge plalntlff's ëlalm against the other défendant, If it Is other- 
wisellable^ ' 

3. DisMissAii ofiSuiT— MoTi6i*s— Time OF Making. 

A case is In the controiliof ttje trial .iudge pending the term and at the 
time of the heariug of a motion for a new trial, aud a motion made at 
that time t6 discontinue the suit as to one défendant is timely, although 
verdict atid jùdgment hâve been entered. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

G0oper Sheftall, défendant; iD error, ijvas conductdp Of a freight train of the 
Texas & Paciflcp.ailway Coinpa,ny, plaintiffi in error. HIs train was at Fergu- 
son Switclï, ifièar Big Sandy, Tex., and was being opérated over a track at 
that place whîra coûnected, the rallroad of the plaintlff in error wlth that 
of the St. ILioUiS Southwestèi'n RàllWây Company of Texas, commonly known 
as the "Cotton Bel t." Thls Connecting track was known as "the long transfer 
track," and was used by both cpmpanies for transferring cars from oue rail- 

H 2. See Dismlssal and Nonsuit, vol. 17, Cent. Dig. §§ 44, 46. 
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road to the other. Sheftall, In the regular discharge of hls duty, was passing 
by the slde of his train, whleh was then moving on thls transfer track, when 
he stumbled over a post or pièce of tiinber lying by the side of the track. He 
was moving rapldly, or running, at the tlme he stumbled and fell prostrate, 
and, thlnklng he was golng under the car, threw hls hand out to catch the 
side of the car. His hand mlssed the car and went under it ou the rail, and 
before he could move It the car ran over It. He brought suit agalnst the 
plaintifC In error and the Cîotton Belt Road jointly and severally. He alleged 
his employment by the Texas & Pacifie Company, and that the transfer track 
connected the tracks of the two railroads together, and was used by each of 
the companies and by the- train crews of each in transferring cars of freight 
from one to the other ; that when elther of the companies had cars of freight 
for dellvery to the other such cars were placed on thls transfer track, and the 
train crews of the other company obtained them by operating their cars and 
engines upon the transfer track, golng in upon it for the cars ; that he was 
required by the company to operate defendant's trains upon thls transfer 
track in the transaction of defendant's business, and was so engaged at the 
time he received his injury ; that it was the duty of each of the companies 
to maintaln and keep the transfer track in a reasonably safe condition ; that 
each and both of the companies negllgently caused and permitted the post or 
pièce of tlmber to be and to remain In dangerous proxlmity to the track ; that 
It was nighttlme, and dark, and that he did not know that the post or pièce 
of tlmber was there; that he was In the discharge of his duty and In the 
exercise of due care at the time he stumbled over the post or tlmber, sud- 
denly, and before he could or dld see it, and fell and was injured as a resuit 
of the négligence of each of the défendant companies. The défendants an- 
swered separately, each sétting up In substantially the same words, the gênerai 
issue, contributory négligence of the plaintlfC, his assumptlon of risk, and that 
the obstruction complalned of was not the proxlmate cause of hls in.1uries. 
The Cotton Belt had an addltional plea that it had no contractual relations 
whatever with the plaintiff, and owed him no duty whatever with respect to 
hls Injuries. The trial resulted in a verdict and judgment for plaintiff agalnst 
both défendants. Upon the comlng on of a motion for new trial by the Cotton 
Belt Company, Sheftall flled a dlsmissal and discontinuance as to that com- 
pany, as follows : "Oomes now the plaintiff, by his attorney, and, with leave 
of the court had, dismisses hls said judgment against the St. Louis Southwest- 
ern Railway Company of Texas, one of the défendants herein, and only as to 
the said named défendant, but not as to the défendant the Texas & Pacifie 
Railway Company, and says that as to the said St. Louis Southwestern Rail- 
way Company of Texas he will no longer prosecute, but as to the défendant 
the Texas & Pacifie Railway Company he retalns hls suit and judgment 
herein recovered. And the plaintlfC further says that the aforesald dlsmissal 
is not by reason of nor upon any payment, satisfaction, or collection of said 
cause of action or judgment, elther in whole or in part, for that plaintiff has 
not received satisfaction or settlement of said clalm or suit or judgment, elther 
In whole or in part, from either of said défendants, or from any other source." 
On the filing of thls motion to dlsmiss the plaintiff in error flled its exceptions 
and objections to such dlsmissal and discontinuance of the suit as to the 
Cotton Belt Company, resting the objection on the ground that the suit was 
brought and judgment rendered jointly against each of the two défendants ; 
that verdict and judgment had been had thereon, and that the discontinuance 
is too late to operate to any other effect than a dlsmissal of the entlre suit 
agalnst both thè défendants, and to the great préjudice of the plaintiff in 
error, and thereupon moved the court to dismiss the entlre suit as to both de- 
fendants, and, before the court had made any order dlsmissing the same, filed 
Its pleading over agalnst the Cotton Belt Company, alleglng that. If elther of 
the défendants were guilty of négligence as charged, It was the Cotton Belt 
Company, and not the plaintiff in error ; that the Cotton Belt Company, at 
and prior to the accident In question, undertook and assumed to control and 
maintaln the track at the point where the accident occurrcd; and praylng 
judgment over against the Cotton Belt Company for any aniount flnally ad- 
judged against the plaintiff In error In favor of the plaintiff. ïhese objection.s 
and motions were overruled. The motion by the Cotton Belt for a new trial 
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was granted, and, the Cotton Belt Company maklng no objection, the suit 
arid the Judgment rendered, In so fat as It affecta the Cotton Belt Company, 
Was disnlis$ed, ind the judgment ordered to stand as a judgment agairist the 
Texas 4 Paraflc Eailway Company alone, and that company brought this writ 
of error; 

John M. Duncan and T. J. Freeman, for platntiff in error. 
Cône Johnson, H. B. Marsh, and Jas. M. Edwards, for défend- 
ants in error. 

Before FARDEE, McCORMiCK, and SHELBY, Circuit Judges. 

After stating the case as above, McCORMICK, Circuit Judge, 
delivered the opinion of the court. 

Twenty-one errors are assigned. We do not deem it necessary 
or profitable to discuss them separately, or at ail at any length, 
for we consider that none of them are well taken. Seventeen of 
them are expressly direçted to the action of the court in giving in- 
structionp excepted tq by the plaintiff in error and in refusing the 
requested charges presented by the plaintifï in error. Another of 
the errors assigned is substantially direçted at similar action of 
the court in refusing to direct a verdict for the défendant. The 
eighteenth, nineteenth, and twentieth errors assigned are addressed 
to the action of the court in granting a new trial as to the Cotton 
Belt Company, and in permitting the plaintiff to discontinue his 
suit against that company, and in holding the judgment against the 
plaintiff in error alone. We hâve examined the casés relied on by 
the plaintiff in error, namely, Washington Gaslight Company v. Lands- 
den, 172 U. S. 643, 19 Sup, Ct. 296, 43 L. Ed. 543; Albright v. Mc- 
Tighe et al. (C. C.) 49 Fed. 817: Strand v. Griffin (C. C.) 109 Fed. 
597; Levy et al. v. Gill (Tex. Civ. App.) 46 S. W. 84'; Hume et al. 
V. Schintz (Tex. Civ. App.) 40 S. W. 1067; Schintz v. Morris (Tex. 
Civ. App.) 35 S. W. 616; San Antonio v. Dickman, 34 Tex. 650— 
and are of the opinion that they do not support the contention of 
the plaintiff in error in thèse last-named three assignments. The 
défendants answered separately. They did not seek relief against 
each other. There was nothing in the joining of the défendants 
that tended to enhance the damages which could be recovered in 
the plaintiff's case. There was nothing in the nature of that case 
that would Call upon the jury to find â greater verdict against two 
than the testimony compelled them to find against one if one alone 
had been sued. If, as the trial judge seems to hâve concluded, the 
Cotton Belt had been improperly joined, and thèrefore was not a 
necessary party, or should not hâve been a party at ail, the dismisç- 
ing of the suit against it could not discharge the plaintiff's clàim 
against the other défendant, if it were otherwise liable. There is 
nothing in the contention that the motion discontinuing the suit as 
to the Cotton Belt canje too late after verdict and judgment en- 
tered. The case was entirely in the control of the trial judge pend- 
ing the term, and at the time his action was taken. We think ttiese 
views are fully supported by Minor v. Mechanics' Bank, 26 U. S. 
74, 7 L. Ed. 47; United States v. Linn, 42 U. S. 103, 11 L. Ed. 64; 
Gaslight Co. v. Montgomery, 86 Ala. 372, 6 South. 735; Railway 
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Co. V. Ross, 142 m. 9, 31 N. E. 412, 34 Am. St. Rep. 49; Miller v. 
Sullivan, 89 Tex. 408, 35 S. W. 362. 
The judgment of the Circuit Court is affirmed. 



THE WORTHINGTON. 

(Circuit Court of Appeals, Seventh Circuit. October 4, 1904.) 

No. 1,040. 

1, Maritime Liens— Advancb for Loading Vessel in Fobeign Port. 

One who advanced money in a forelgn port to the owner of a vessel 
who was without funds, to be used in loading the vessel in that port, and 
under an agreement that It was furnished on the crédit of the vessel, Is 
entitled to a maritime lien therefor. 

2. SAME— BSTOPPEL OF OWNER. 

The owner of a vessel who was wlthout funds and borrowed money in 
a foreign port on the crédit of the vessel, upon hls représentation that 
it was neeessary to pay for loading the vessel in that port, is estopped 
to deny that it was so used for the purpose of defeating the right of the 
lender to a lien therefor. 

Appeal from the District Court of the United States for the North- 
ern District of IllinoiSi 
In Admirait}'. 

The Ashland National Bank flled Its llbel agalnst the steamer Worthington, 
of the port of Chicago, 111., to recover the sum of $300, advanced at the port 
of Ashland, Wls., for the use of the vessel. The Chamberlain Transportation 
Company, a corporation of the state of Illinois, the owner, Intervened, and 
bonded the vessel. The steamer was due at the port of Ashland on May 29, 
1902, where she was to take on a cargo of lumber to be transported to Chi- 
cago, or to some port in the state of New York. The owner was without 
funds to pay the neeessary expense of loading, and by direction of the ownev 
its seeretary on that day applied to the Ashland Bank for the loan of the suni 
of $300 upon the crédit of the vessel, stating that the money was needful for 
and would be used to pay the neeessary cost of loading the vessel at that 
port The money was thereupon loaned by the bank upon the crédit of the 
vessel for the purpose indicated; the seeretary of the owner giving to tho 
bank a draft upon the owner at Chicago, as he was authorlzed by the trans- 
portation company to do, whlch draft was accepted, but never paid. At the 
hearing no évidence was ofCered by the libelant to show that the money so 
loaned was àctually used to pay the expense of loading the vessel, and the 
offer of the owner to show that it was diverted from the purpose for which 
it was loaned was overruled. The court below pronounced for the libelaut, 
and from a decree for the amount loaned an appeal is taken to this court by 
the owner, the Chamberlain Transportation Company. 

Joseph Mcinerney, for appellant. 
Charles E. Kremer, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts). Within the rul- 
ing of the Suprême Court of the United States in the cases of The 
Grapeshot, 9 Wall. 129, 19 L. Ed. 651, The Kalorama, 10 Wall. 204, 
19 L. Ed. 941, and The Emily Souder, 17 Wall. 666, 21 L. Ed. 683, it 

IT 1. See Maritime Liens, vol. 34, Cent. Dig. § 18. 
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is clearlthatî there was an implied hypothecation of tire steamer. The 
vessel was due at the port of Ashland — a foreign port— to load and 
to continue her voyage. The owner was without funds. At the re- 
quest of the owner, the libelant advanced the necessary funds for the 
purpose of loading the vessel, and upon the crédit of the vessel. That 
the services of a stevedore in loading or unloading a vessel in a foreign 
port constitute a maritime contract for which a lien is given upon the 
vessel is no longer doubtful. The Canada (D. C.) 7 Fed. 119 ; The 
Hattie M. Bain (D. C.) 20 Fed. S89; The Director (D. C.) 34 Fed. 57; 
The Gilbert Knapp (D. C.) 37 Fed. 209; The Main, 3 C. C. A. 569, 
51 Fed. 954; Norwegian Steamship Company v. Washington, 6 C. 
C. A. 313, 57 Fed. 224; The Hattie Thomas (D. C.) 59 Fed. 297; 
The SiriuS (D. C.) 69 Fed. 226; Boutin v. Rudd, 27 C. C. A. 526, 82 
Fed. 685. Such services constituting a maritime lien, moneyà advanced 
to pay for them are also entitled to a maritime lien ; certainly if they 
were in fact expended for such purpose. There is hère a sufficient 
showing of circumstances of exigency, of the supplying of the funds 
upon the crédit of the vessel, of the necessity for the crédit, and of im- 
plied hypothecation. 

It is said and it was sought to be shown that the moneys thus pro- 
cured upon the crédit of the vessel upon représentation by the owner 
that they were necessary for the lading of the vessel were not in fact 
expended for the purpose for which they were borrowed, but were 
diverted to some other purpose, and it is insisted that therefore no mari- 
time lien exists. The cases upon which this doctrine is sought to be 
lodged are cases of supplies furnished upon the order of the master. 
The authority of the master to pledge the crédit of the owner or of the 
vessel is limited, and the one dealing with him is bound to take notice 
of such limitation. The master's authority so to pledge the owner's 
crédit or the vessel in a foreign port is dépendent upon necessity, and 
that alone, and therefore the actual receipt by the ship of supplies 
and repairs or the actual expenditure of money procured for the benefit 
of the vessel is essential to the création of a maritime lien. But when 
the owner in person orders supplies for his vessel in a foreign port, and 
upon th'ô crédit of the vessel, he being without funds, he is estopped 
to say, as against one furnishing supplies or money represented by him 
to be necessary for the ship, that the supplies or money so procured 
were diverted from the purpose for which they were obtained, and were 
not applied to the service of the ship. The E. A. Barnard (C. C.) 2 
Fed. 712, 716; The Mary Chilton (D. C.) 4 Fed. 847; The Robert 
Dollar (D. C.) 115 Fed. 218, 220. 

In The Schooner Freeman, 18 How. 182, 15 L. Ed. 341, the ap- 
plicability to the admiralty of this doctrine of estoppel is recognized. 
There the owner had contracted to sell, and in pursuance of such con- 
tract had delivered possession of the schooner to one Holmes. The lat- 
ter gave to his son its entire control and management. The son pro- 
cured the master, appointed by him, to certify to bills of lading for 
merchandise never delivered to the vessel. Upon libel filed by hold- 
ers of the bills of lading for a valuable considération and in good faith, 
it was ruled that, while the gênerai owner was not estopped, because 
not a party to the transaction, the spécial owner was estopped to deny 
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that tlie merchandise specified in the bill of lading was shipped upon the 
vessel. 

The Wyoming (D, C.) 36 Fed. 493, 496, is relied upon as holdingto 
the doctrine that, to establish a lien, it must be shown that the supplies 
were actually used for the benefit of the ship. The facts of the case 
are net fully reported, but it would seem to hâve been a contest between 
various libelants and intervening petitioners of the one part and the 
intervening mortgageC of the vessel of the bther part. The question 
of estoppel did not arise, and was not considered. It may well be that, 
while the owner might be estopped to assert that supplies secured upon 
his représentation that they were necessary for and were to be used for 
the vessel were in fact not so used, the estoppel would not bind material- 
men who had fumished supplies that were in fact used on and for the 
vessel. As between them and one who had furnished supplies which 
were not in fact so used, a superior equity might arise in favor of the 
former. But that is not this case. Hère are no intervening lienhold- 
ers. It is a contest merely as between the owner of the vessel and one 
supplying means for the use of the vessel in a foreign port, upon the 
crédit of the vessel, and upon the représentation of the owner, who was 
without means, that the advances were necessary for the use of the 
ship. 

We hold that the owner in such case is estopped to assert that ad- 
vances so procured were by him diverted from the purpose for which 
they were obtained. 

The decree will be affirmed. 



CONTINENTAL TOBACCO CO. v. LARUS & BRO. CO. 
(Circuit Court of Appeals, Fourth Circuit November 15, 1904.) 

No. 536. 

1. Unfaib Compétition— Tags— Evidence. 

Where the method of putting up coinplainant's plug tobaceo was shown 
to be in common use and not dlstlnctive, défendants use of a yellow tin 
label or tag circular in shape, and about an Inch In diameter, but con- 
taining printed matter essentially différent from that used on coin- 
plainant's label, was insufflcient to establish unfair compétition. 

2. Same— Tbade-Mabks — Peiob Appeopbiation. 

Where tin tags of ail colors, ineluding yellow, of varions sizes, had 
been used by tobacco manufacturers for several years, and a yellow tag 
slmilar in appearance to that used by complaluant had been in use, with- 
out complainant's objection, by another manufacturer for 10 years, the 
size and color of such tag was not of itself such a distinction as elther 
complainant or défendant could appropriate as a trade-mark. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia. 

A. H. Burroughs and J. Parker, for appellant. 
John Pickrell and John A. Coke, Jr., for appellee. 

1i 1. Unfair compétition in trade, see notes to Scheuer v. Muller, 20 C. C. A. 
1G5 ; Lare v. Harpcr & Bros., 30 C. C A. 370. 
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Before GOFF, Circuit Judge, and MORRIS and PURNELL, Dis- 
trict Judges. 

MORRIS, District Judge. This îs an appeal from a decree of the 
Circuit Court refusing to grant to the complainant an injunction against 
the défendant, restraining alleged unfair compétition in trade by the 
défendant selling its plug smolcing tobacco of it? brand known as "Rich- 
mond Best Navy" in compétition with complainant's plug smoking to- 
bacco of the brand knowij as "Master Workman." 
i The corriplainant is the owner of the brand of plug tobacco, mostly 
used for çnipking, and principally sold in New England, which was 
origin?ited S-bout the year 188| by J. Wright & Co., the complainant's 
predecessor in, title, and widely known as "Master Workman." The 
défendant in likemanner ïs the owner of a brand of the same class of 
plug tobacco originated by, iLarus & Bro., its predecessors in title, about 
the year" 1898, and known as "Richmond Best Navy." , . The gravamen 
of the cofnplaint is that by, ,i:eas0n of the use by the défendant of a tin 
tag of the same, size and .çolqr as the complainant's tin tag, affixed to 
each section of the pound,plug of tobacco of the same size and appear- 
ance 3.S thç complainant's, the défendant has put on the market a plug 
smoking tobacco which, by the similarity of the tin tag, in connection 
with the other similarities, produces confusion and deceives consumers, 
so that the (Jefeiji^ant is, unfairly and deceitfully palming its tobacco on 
unobservant pùrchasers who désire to get the complainant's tobacco, 
to the injury of complainant's business. 

This class of tobacco is usually manufactured into plugs weighing 
about a pound, and in shape about twelve inches long by three inches 
broad and three-quarters of an inch thick. The complainant's plug 
is indented acrpss at intervais of about two inches by indented Unes, 
marking the plug into six pièces for convenience in cutting it up for the 
consumer, i Êâchof thèse pièces is marked with the words "Master 
Workman" by indented letters impressed into the surface of the tobacco, 
and on the reverse side of each pièce is indented the name of the orig- 
inal proprietors of the brand, "J. Wright & Co." 

The defendant's pound plug is divided by indented lines into five 
pièces, each of which is in Jikè manner indented with the words "Rich- 
mond Navy Best," and on the reverse side of each pièce appears in 
raised letters the words "Richmond Navy Best." This method of 
putting up plug tobacco is shown to be in common use, and not 
distinctive. In addition to thèse marks upon each pièce of the plug 
so marked oflf for conveni^Jice in cutting, there is affixed on the tobac- 
co both of the complainant and the défendant a yellow tin label or tag, 
circular in shape and about one inch in diameter, and it is the use of 
this yellow tiii tag which is the real substance of complainant's charge 
of, unfair compétition. The lettering, however, upon the respective 
tin tags is distirictively dissimilar. Upon the complainant's tag ap- 
pears in black letters around its circumference the words "Master 
Workman," and across the diameter in red letters the Word "Genuine." 
Upon the defendant's tag appears in black letters arotind the circum- 
ference the words "Richmond Navy," and across the diameter in very 
large red letters the word "Best." At the distance at which anything 
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at ail can be read on thèse labels, the lettering is easily distinguishable 
the one from the other. 

The charge of similarity rests upon the size of the circular tag, 
which is somewhat larger than the tag most customarily used for the 
purpose, and the yellow color, which was the color of the tag which 
complainant from the first adopted. It is shown, however, by the 
proofs, that tags of ail colors, yellow included, are used on plug tobac- 
co by manufacturers, and that their sizes vary. There was produced 
as an exhibit by the défendant a plug of smoking tobacco, of the same 
size and similar in appearance to that of both the complainant and de- 
fendant, manufactured and put on the market by the R. A. Patterson 
Tobacco Company, on which is affixed a yellow tag of just the same 
size as both that of the complainant and défendant, with the words 
"Honest Labor" in black letters around the circumference, and a pic- 
ture of a workman's arm in red in the center. The proof is that this 
label has been in use for about 10 years. It may possibly be charged 
by the complainant that this, too, was a deceitful imitation of the com- 
plainant's tag, but if such a charge could be justly made, it is strange 
that during 10 years it never has been made. The dépositions speak 
of two other brands similarly marked by the défendant as far back 
as 1881, viz., "Fairplay" and "Luxury." Tin tags and paper tags 
of a similar appearance, of various shapes, sizes, and colors, the wit- 
nesses say, hâve been in common use on plug tobacco for at least 20 
years, and this is matter of common knowledge. 

From an inspection of the exhibits, in connection with the weight 
of évidence, we think it clearly appears that the matters in which the 
defendant's plug of tobacco is similar to complainant's — that is to say, 
the size and shape of the plug, the indented marking to assist in cut- 
ting ofï the smaller pièce, the use of the indented name of the manufac- 
turer, the use of a yellow tag lettered with the name of the brand — 
are in common use, and in the présent case the manufacturers' names 
are easily read, and are so dissimilar that there appears to us no 
ground for the contention that there is an unfair imitation likely to de- 
ceive. 

As to actual déception, the proof is not at ail convincing ; the most 
that is established is that the plugs look alike, and, if the illiterate and 
inattentive purchaser was guided by the color and size of the circular 
tag alone, he might mistake one for the other, but that is quite true 
of almost ail forms of manufactured tobacco. The answer of the de- 
fendant, sworn to by the originator of the "Richmond Best Navy'' 
brand, swears that there was never any purpose or intention to imitate 
the complainant's "Master Workman" brand, or to attempt in any wa}- 
to appropriate the trade of the complainant by creating any confusion 
as to their respective brands. 

It is urged that the illiterate persons, such as those who mostly use 
this kind of smoking tobacco, look only at the color and size of the 
tag; but this is not good ground for relief, for we find from the 
proofs that the color and size of the yellow circular tags is not of 
itself a distinction which either manufacturer can appropriate. 

We think the Circuit Court rightly decreed that the complainant 
is not entitled to relief, and the decree is affirmed. 
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PETTIBONE, MULLIKEN & CO. V. PENNSYLVANIA STEEL CO. 

(Circuit Oourtv E. D. Pennsyltania. Deceinber 5, 1904.) 

No. 23, 

1. Patents— Inpeingement—Changb! of Foem. 

Infrlngement Is not avoided by a mère change of form or location of 
parts, if the same prlnciple is used through the same mode of opération, 
to accomplisli the same resuit, even though an afilitional bénéficiai re- 
suit is attaiued through the change. 

2. Samb— Peiob Use— Evidence to Establish, 

Under the rule that prlor use to defeat a patent must be proved be- 
yond a réasonable doùbt, the testlmony of a single witness, who dé- 
pends entlrely on hls meinory for tbe date, and is not corroborated by 
any 'facts or clrcumstances shown, Is not sufficient 

3. SAME-J-ANTICrPATION— FOBBIGN PATENT. 

A forelgn patent, tp eonstltute an anticipation which will defeat a 
subséquent American patent granted to one who had no knowledge of the 
foréign invention, under Rev. St. § 4923 [U. S. Comp. St. 1901, p. 3396], 
must describe the Invention in such full, clear, and exact terms as to 
enable any person skilled in the art to construct the device patented. 

4. Same— iNïBiNGEMENT— Switch-Stands, 

The Strem patent, No. 498,190, for a rallroad switch-stand, the essential 
feature of which Is a construction and arrangement of the parts such as 
to break the force of the wheel thrust of cars when the switch is operated 
automatically, and prêtent the breaking of the gearing, was not antici- 
pated, and discloses Invention. Also held infringed. 

In Equity'. On final hearing. 

Dyrenf orth, Dyrenf orth & Lee, for complainant. 
Walter C. Pusey and Joshua Pusey, for respondent. 

HOLLAND, District Judge. This is a suit brought by the com- 
plainant for infringement of letters patent No. 498,196, granted by 
the United States, May 23, 1893, to Alex A. Strom, assigner to the 
Strom Manufacturing Company of Chicago, who assigned the same 
to the complainants on the 21st day of November, 1900, "together 
with ail rights of action and claims for damages and profits arising 
out of or oGcasioned by infringement of said letters patent prior to 
the twenty-first day of November, 1900." 

The défense set up by the answer is: (1) That, in view of the 
well-known prior state of the art, complainants' devîce involves no 
invention and is withoùt patentable novelty; (2) the patent is in- 
valid by reason of anticipation by certain prior patents and by rea- 
son of certain prior knowledge and use by others ; and (3) nonin- 
fringement. 

Prior to the date of the complainants' patent in suit automatic 
switch-stands were in use. The one most extensively utilized was 
known as the "Mansfield Switch-Stand," and manufactured more 
or less extensively by both complainants and défendant. Certain 
defects, however, manifested themselves in the use of switch-stands 
of this character; and while the spécification of the patent in ques- 

TT 1. See Patents, vol. 38, Cent. Dig. §§ 372, 373. 
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tion does not name the Mansfield stand, yet it is practically con- 
ceded by both parties to this suit that the Mansfield type was re- 
ferred to by the patentée in the second and third paragraphs of his 
spécification in describing the defects to be obviated in his patent, 
which are as follows: 

"My invention relates to an improvement In the class of switch-stands in 
whicli there is employed a vertical target-shaft having a crank-connectlon 
with the rod Connecting the switch-stand with the S'witch and a gear-con- 
nection betvceen the target-shaft and a horizontal rotary shaft carrying a 
weighted arm, the starting of which by a wheel-thrust against a switch-rall 
causes it to be thrown In a vertical plane through a half circle, thereby com- 
pleting the throvr of the switeh, while it efCects only a quarter turn of the 
crank. 

"As switch-stands of the particular variety referred to hâve hltherto been 
constructed, the full force of any excessive wheel-thrust against the switeh 
is transmitted through the Connecting rod not only to the crank on the 
target-shaft, but also to the gear connection thereof with the weighed arm. 
Thus two disadvantages ensue: First, fracture of the crank under the force 
of suc-h excessive thrusts renders useless the geariug of the stand, of which 
the crank forms an intégral part; and, moreover and particularly, the full 
strain of such excessive wheel-thrust is exerted both against the crank and 
the gear, whereby teeth of the latter are broken or at least so worn as to 
impair the opération of the gearing by causing them to work with lost mo- 
tion." 

Thèse automatic switch-stands were manufactured to be used in 
connection with what is known as a point or split switeh, and while 
intended to be operated by hand, yet so arranged that they will 
work automatically, in cases of emergency, by force of the flange 
on the wheels of a train passing through the switeh "trailing" ; 
that is, from heel to point. 

The Mansfield stand consists of a case and base inclosing the 
segment gear, a vertical target shaft, upon which a horizontal seg- 
ment gear is rigidly fixed, and which meshes with a vertical gear 
fixed to a horizontal bar extending back and out of the case, to 
which is attached an arm weighted at the end. The stand is bolted 
firmly to the ties outside the track, the Connecting rod is pivotally 
connected to the latéral extension upon the horizontal segment 
gear, designated "the crank lug on segment gear," and at the other 
end it is secured in the usual manner of Connecting rods to the rails 
of the point or split switeh that is to be operated. The switeh is 
operated either by hand by an attendant or automatically. When 
by the former, he raises the weighted arm, and throws it over to the 
opposite side, in which opération it described a half circle of 180 
deg. This turning of the weighted arm turns the arm shaft, and 
with it the vertical gear, through a half circle, and by reason of the 
relative radii of the vertical gear and horizontal gear it moves the 
latter through an arc of 90 deg. The segment gear being rigidly 
fixed to the target shaft, the latter, and with it the target shown to- 
ward its upper end, is correspondingly turned through an arc of 
90 deg. Manifestly, therefore, the turning of the weighted arm in 
a half circle, which turns the segment gear through an arc of 90 
deg., draws the Connecting rod, attached to this segment gear, with 
it, and thus shifts the switeh rail to which the Connecting bar is 
secured. To reset the switeh, it is only necessary to return the 
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weighted arm to îts original position. Secondly, should the switch 
be set against a train passing ttirgugh trailing, and no attendant to 
turn the switch, it^ 13 intended to be operated automatically by the 
foremost wheels 01 a loconiotive or .car passing through the switch. 
In this event, the flange of the wheel strikes the switch rail and 
thrusts it over against the stock rail with a force measured by the 
speed of the train. ThCiblow struck by the wheel against the rail 
is' transmitted by the Connecting- rod directly to the crank lug; the 
segrnent gèar is turned by the thrust through an arc of 90 deg. ; 
and the vçrtical beveled gear, and with it the arm shaft and weight- 
ed armviis thrown over through an arc of 180 deg. The shock thus 
produced upon the parts is evidently very great, as it requires two 
seconds to move the weighted arm by hand through this arc of 180 
deg., wHereas, when operated automatically, it is thrust through 
the half eircle in about one-eighth of a second, and this time is les- 
sened in proportion to the increase of the velocity of the train pass- 
ing. The initial efifect of thé impact of the flange of the wheel 
with the switch rail must be to overcome the inertia of the weighted 
arm, and it is to this, mainly, that the destructive shock to the 
variouB iparts of the switch-stand is found to be due, frequently 
fracturing the crank, which rendered useless the gearing of the 
stand, and even breaking the gear teeth, and some times knocking 
the top of the stand ofï the lower parts, and frequently loosening 
the stand from its fastenings. 

As has been said, thèse stands were intended to be operated by 
hand, but are arranged to work automatically only in cases of 
emergency, so that it is plain that they are autornatically operated 
in cases where otherwise there would probably be an accident, and 
it is apparent that frequently trains would pass through them with 
very great, rapidity. 

This full description of the Mansfield stand is important to show 
the defects of the old style of stand, which the patentée claims to 
hâve obvia^ted by the invention of his device. 

The Strom device, instead of attaching the Connecting rod to 
the segment gear, introduces a crank section in the target shaft at 
a point sornewhat removed from the segment gear, for the purpose 
of avoiding the shock being communicated directly through the 
solid and unyielding segpient gear in cases of automatic use of the 
switch, but, on the other hand, allowing the shock to be imparted to 
the crank section of the vertical target shaft, thereby obtaining a 
cushion efïçct or a springiness resulting from the torsional elas- 
ticity of the crank and that portion of the target shaft between the 
segment ge^r ànd the crank; and another benefit derived was the 
fact that, should the crank be broken, the segment gear would still 
be intact; in other words, a very inexpensive part of the switch- 
stand would be injured and easily repaired. 

The patentée aptly expresses his object in the description as fol- 
lows: 

"My object Is to provide a construction of switch-stand In the aforesaid 
class whereby both of the objections referred to shall be obviated ; and this 
I do by proyiding the crank as a section in the vertical target shaft, and pro- 
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vîiîing tbereon, for co-operatlon vvlth a beveled gear on tbe rotary horizontal 
shaft carrying the weighted arm, a gear or gear segment, secured on the 
target shaft so far above the crank section thereln as to allow for a degree 
of sprmginess In the shaft below the gear thereon, which wlll tend to take 
up any excessive wheel-thrnst transmitted to the crank froni the switch 
through the Connecting rod, and thus shield the gear from the effect thereof ; 
* * * and though the thrust may be successfully excessive in Its force to 
break the crank section, It wlU not injure the gear, and wlll only require re- 
pairing of the target shaft, whlch Is a comparatively easy and inexpeusive 
matter." 

The patent in suit, or tlie Strom patent, places the crank below 
the segment gear, but inside the case, and immediately above the 
lower journal of the target shaft. The only change in this arrange- 
ment made by the alleged infringing switch-stand of the défendant 
is the placing of the crank lower down, to wit, below the lower 
journal of the target shaft and outside of the case of the switch- 
stand. It is claimed by the défendant that this enables him to 
entirely close the case of the stand and prevents clogging from 
sand or snow. This is no doubt an advantage, but it in no manner 
affects the question of infringement. What the complainants claim 
to hâve patented is the application of the crank to a target shaft in 
this automatic switch-stand in such a way as to break the force of 
the wheel thrust of cars when operating the switch automatically, 
and the defendant's device simply changes the location of the crank, 
but makes the application of the same principle in its use. This 
slight change in form and location of the crank is such a plain 
adaptation of the complainants' device that it is difficult to see how 
the défendant can escape the charge of infringement, if the com- 
plainants' invention accomplishes the new and useful resuit claimed 
for it. It is, howevér, disputed by the défendant that any new or 
useful resuit is accomplished, and that the crank was only applied 
to the defendant's switch-stand below and outside of the casing for 
the purpose of enabling them to entirely close the case to prevent 
its being clogged by sand or snow, and that practically there is no 
différence between the opération of the switch-stand of complain- 
ants' and defendant's construction on the one hand and the Mans- 
iield switch-stand upon the other; in other words, that in neither 
the complainants' or defendant's device is there any springiness to 
cushion a wheel thrust resulting from torsional elasticity in the 
crank and target shaft, as claimed, and that the use of a crank on 
the target shaft is the use of a device well known to the art from 
time immémorial, applying no new principle in thèse switch-stands 
and bringing about no new resuit. 

I çannot agrée with this contention of défendant. It is true ail the 
parts of this automatic switch-stand are old and well known in the 
art prior to the issuing of this patent, but I fînd from the évidence that 
the complainants' application of the crank to the target shaft does 
bring about the resuit claimed for it in its spécification. The defects 
found in the Mansfield switch-stand are overcome by the new construc- 
tion and a new resuit accomplished. The défendant cannot be per- 
mitted to deny its existence for the purpose of showing a lack of inven- 
tion, and excuse itself from using it upon the ground that its use is for 
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another purpose. It îs so well settled that a mère change of form or 
location of the parts is not without a patent if the same principle be 
introduced through the same mode of opération and accomplishing the 
same resuit, even though an additional bénéficiai resuit is attained 
through the change, that it is only necessary to refer to Winans v. 
Denmead, 56 U. S. 330, 14 L. Ed. 717: 

To sustain the allégation that the patent is invalid in view of the 
prior State of the art, one witness is called to show an alleged prier use 
of a crank section in connection with a target shaft of automatic switch- 
stands manufactured by the dépendant company prior to 1890. The 
witness called for that purpose, Mr. George W. Parsons, superintend- 
ent of the défendant cùrnpany, has been in entire charge of the business 
of manufacturing frogs, switches, and signal appliances since July 1, 
1883, from which time to the présent they hâve been manufacturing 
the Mansfield stand. He testified that they had made another pattern 
of stand, the same as defendant's alleged infringing stand, prior to 
1890, and stated that while manufacturing the old form of Mansfield 
stand by the old company they had occasion several times to furnish 
stands with the crank below the case, in order that the stand could be 
placed so that the switch Connecting rod could be covered or brought 
below the surface of station platforriis, and that this was done by simply 
making the target shaft longer, with a crank on the lower end of the 
shaft beneath the case, léaving the segment gear and pinion in the same 
position as in the Mansfield stand. The aperture in the stand was 
generally left open, but upon one occasion it was closed ; and further 
claims that at that time no importance was attached to placing the 
crank upon the target , shaft ; that later on the Lake Shore had ex- 
perienced a great deal of trouble by stands becoming clogged with sand 
in the summer time and snow in the winter time, and that led the de- 
fendant company to get up another pattern of frame adopted for in- 
closing the gear, haying à crank below the case on the proper level for 
attachment to the switch Connecting rod. One of the companies for 
which the défendant made some of thèse switch-stands was the elevated 
railroad in Brooklyn, the corporate narne Of which at the time the wit- 
ness could not recall, and he "thought" that there were others made for 
a party in Baltimore. The witness f ùrther stated : 

"I hâve no record of the year, but am sure that It was before 1890. No 
mention d( thèse modifications were recorded. They were consldered Incl- 
dental, and were not at the time adopted other than for spécial instances 
where their use was necessary. 'I therefore,' he said, 'hâve only my mem- 
ory to rely upon in making this statement. I am enabled to state that It 
was before 1890 mostly by relation of dates. I remember that at the time 
we were also mailing Interloçking switch and signal appliances. I also re- 
call that we sbjd dut that buéiness to the Union Switch & Signal Company In 
1887, and thiït the old comjpany had their establishment at Steelton, and 
thèse stands were made there and nowhere else." 

I am not corivinced that this witness is certain as to his dates, as 
he fixes it by the fact that they were made at the same time they were 
making interloçking switch and signal appliances, and that that busi- 
ness wss sOld in 1887. Just how the making of interloçking switch 
and signal appliances should enable him to say at the same time they 
were making this new deviCe or switch-stand does not appear, and I 
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do not see that the fact they were making thèse articles in their shop 
would fix upon his mind the exact date when the new pattern of switch 
was made, if made at ail, as he dépends entirely upon his memory for 
the fact that they were both made at the same time, and he is as apt to 
be mistaken as to that as he would be as to the date when they actually 
began to make this sort of device. At any rate, this défense when set 
up must be established beyond a reasonable doubt, and the testimony 
ofïered to sustain it does not measure up to that requirement. It is so 
easy for witnesses honestly to color testimony in their own behalf, 
when interested in a patent, when the testimony lies entirely in their 
own recollection, as in this case, that it should not be permitted to out- 
weigh the presumption of validity attached to the patent, especially so 
where there are no corroborative facts ofïered in support of the oral 
évidence submitted, and when that oral évidence is somewhat vague 
and uncertain. The witness does not know the names of the corpora- 
tions to which thèse switch-stands were furnished. They were not 
even noted in the books of their company, and not one bit of corrob- 
orating évidence submitted, and no corroborating circumstances shown 
to support his bare recollection. When we remember the iniirmities 
of the mind in matters of memory, and the liability of witnesses to be 
mistaken in matters of dates, we are inclined to assign the time when 
they began the manufacture of the infringing stand to a date after its 
advantage had been discovered by the complainants. 

In support of the proposition that the défense of prior use and 
knowledge must be clear, convincing, and beyond every reasonable 
doubt, it is only necessarv to cite Merrimac Mattress Mfg. Co. v. 
Brown (C. C.) 122 Fed. 87; Young v. Wolf (C. C.) 120 Fed. 956; 
Emerson Electric Mfg. Co. v. Van Nort Bros. Electric Co. (C. C.) 116 
Fed. 974; and Moen Mfg. Co. v. Beat 'Em Ail Barbed Wire Co., 143 
U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154. 

The answer allèges the claims of complainants' patent are anticipated 
by four United States patents, two British patents, and two German 
patents. There has been, however, only one United States patent, viz., 
the Weir patent. No. 294,100, issued February 26, 1884, the Hawk- 
shaw patent, issued in England in 1838, and the German patent, issued 
to Schmidt in 1887, insisted upon as anticipations. 

It is not seriously contended that the Weir patent anticipâtes, as the 
strain of lifting the weighted lever is transmitted from the switch rod 
to the lever from the gears in the defendant's switch-stand, whereas, 
in the Weir stand, the switch rod is attached directly to the lever, and 
the gears hâve nothing whatever to do with lifting the weight, and from 
the drawings in évidence I cannot find that it would operate automat- 
ically. 

The Hawkshaw device was not intended to operate automatically. 
It is shown on the drawings submitted to be applied to a stub switch, 
and in the spécifications we find that : 

"In order to move the switch and to bring the main feature of the Im- 
provement into opération, the railway attendant has to depre.ss the lever Into 
thie horizontal position and hold it while the train is passing from the main- 
line upon the diversion, which will bring the parts into position. « * * 
Now when the train passes from the main Une to the diversion, the instant 
the attendant releases his hold on the lever, this combination of mechanism, 
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that Is the connection of the balance welgM, the bevel wheels, and the ec- 
centriq, Immedlately bring the rail or switeh into thelr former position, 
and thus ahvays préserve the right direction of the Une for the prlnciple or 
through trafflc." 

It will thus be seen that is a similar opération to what is called the 
snap-back switeh, and is différent from the switeh of the complainants, 
it being a complète throw switeh. It is also évident that the arrange- 
ment of the parts in thifi mechanism was net intended and is not adopted 
for automatic use, such as the uses to- which the complainants' stand 
has been successfully devoted, and the fact that it might be altered to 
do the wofk that the complainants' device performs does not make it 
available as an anticipation of the patent in suit. 

Neither was the Schmidt German patent intended to perform the 
same function as the complainants' patent. It is constructed with 
a view of automatically keeping the main track open, except when a 
train is passing from the side track onto the main track, and in a train 
so passing the switeh is operated by arms coming in contact with the 
cars as they pass, and by that means the switeh is opened, and after 
the cars hâve been switched on the main track, in passing beyond the 
switeh, they corne in contact with another arm, which results in closing 
the switeh and opening the main track. There is a crank used on the 
lower end of the target shaft in this particular switeh, but, as has been 
shown by the évidence, not in combination with the same arrangement as 
the complainants' switeh ; and the testimony is that if a mechanic were to 
change by substituting for the target shaft of the Mansfield stand the 
target shaft and the crank of the Schmidt patent, and Connecting the 
switeh rod to the crank in the way shown in the Schmidt patent, it 
would not afïect the purpose of the complainants' patent; but, if ar- 
ranged as in the Strom patent, it would affect the opération claimed for 
the Strom patent, which was not theretofore known, and therefore 
accomplishing a new and' useful résuit. 

Strom was not aware of the existence of the Schmidt patent at the 
time his was issued. He is therefore only charged with constructive 
knowledge of the publication in Germany. But even if it be in fact 
similar to that of the complainants, it could not defeat his patent, be- 
cause as to prior use the law limits the inquiry to this country. A 
prior use in a foreign country will not defeat the patent hère, and, as 
the patent has not been "described in a printed publication" in a full 
and intelligible manner required by section 4923 of the Revised Stat- 
utes [U. S* Comp. St. 1901, p. 3396], it cannot be regarded as an an- 
ticipation. 

'The description as publîshed is as follows : 

"Patented In the German Empire, counting from October 25, 1887. 

"With the présent switeh at the miion of mine ràllway tracks it shall be 
possible to reliably set the switeh by means of the mine cars. 

"The swltch-tie-rod, 'a' is connected with one arm 'b' of a bell-crank lever; 
the other arm of this bell-cranU lever 'c' Is connected to the levers 'f and 's' 
by means of the Connecting rods 'd* and 'e.' The levers 'f and 'g' carry the 
arms 'h' and '1,' which, Us can be seen from the drawings, are located in 
front and reàr of the switeh. 

"The opération of the switeh Is as follows : 

"Assuming the switeh is elosed (as shown In Flg. 1), and a car is moving 
on track 11 in the direction of the arrow, the arm 'i' will be moved by the 
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body of the car Into the position shown by dotted Unes, thereby openlng the 
switch. As the arm 1' Is connected with arm 'h' by the Connecting rods 'd' 
waâ 'e' It foUows that the arm 'h' is also mored into the position shown by 
dotted Unes. After the car has passed the switch, it cornes Into contact with 
the arm 'h' and closes the switch agaln, so that trains of cars may pass over 
the track T without interférence. 

"It la obvions that light signais or electrical contact appllances for glvlng 
Bignals may be connected with this switch in well-known manner. 

Patent Claim. 
"In switches, whlch transfer automatically cars from a side track on to 
the main track, and relnstate the main track, the combinatlon of the two 
levers 'h' and T contacting with the car body, and the split rails, with the 
rods and levers 'a,' 'b,' 'c,' 'd,' 'e,' f ,' 'g.' " 

We do not think that any one could construct the Schmidt device 
from this description. 

In order to defeat a subséquent patent, it is necessary that the de- 
scription of a prior publication must contain and exhibit a substantial 
représentation of the patented improvement in such fuU, clear, and 
exact terms as to enable any person skilled in the art or science to 
which it appertains to make, construct, and practice the invention pat- 
ented. It must be an account of a complète and operative invention, 
capable of being put into practical opération. Seymour v. Osbome, 
11 Wall. 516, 20 L. Ed. 33 ; Cohn v. Corset Company, 93 U. S. 366, 23 
L. Ed. 907 ; Badische Anilin & Soda Fabrick v. Kalle et al. (C. C.) 94 
Fed. 163 ; Bowers v. Bridge Company (C. C.) 91 Fed. 381 ; Powder 
Co. v. Parker. Fed. Cas. No. 625. 

There was also a drawing submitted of what was known as the "Pet 
Stand." In this stand, however, the crank used is on the outside of 
he case for an entirely différent purpose from that of the complain- 
ants' patent, and the fact that this stand was manufactured prior to 
the issuing of the patent in suit is not well supported. It dépends en- 
tirely upon the recollection of one witness. In fact, in ail thèse stands, 
as well as in other machinery, cranks hâve been used and shafts hâve 
been used, as well as ail other parts found in the complainants' 
patent, but never before do we find them in the same relative position 
in such a combination as to effect the resuit accomplished by the com- 
plainants' patent. He was the first to so arrange thèse old and well- 
known pièces of machinery to bring the resuit required. The changes 
made were sUght, and apparently of not very great importance in each 
particular pièce, but when combined by Strom the very slight change 
made in each one of the parts where change is found resulted in effect- 
ing a resuit which is shown to hâve been unknown and not accom- 
plished by any other before the patentée. 

There are numerous cases supporting inventions of this kind. It is 
only necessary, in support of this patent as against those cited as an- 
ticipations, to refer to Brill v. Third Avenue Railroad Company (C. C.) 
103 Fed. 289, where it is said : 

**A patent for a mechanical combination is not anticipated by a drawing 
In a prior patent which incidentally shows a slmilar arrangement of parts, 
where such arrangement Is not essential to the flrst invention, and was not 
deslgned, adapted, or used to perform the function whlch it performs In the 
second inventton, and where the flrst patent contains no suggestion of the 
way in which the resuit sougbt is accomplished by the second inventor." 
133 F.— 4T 
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This proposition is also supported in the case of Clough v. Barker, 
106 U. S. 166, 1 Sup, Ct. 188; 27 L. Ed. 134; Topliflf v. ToplifiF, 145 
U. S. 156, 13 Sup. Ct.'82.5, 36 L. Ed. 658. 

Let a decree be entered for the complainants. 



SPRAGUE ▼. BRAMHALL-DEANE CO. 

(Clfcuit CWurt, S. D. New York. November 11, 1904.) 

1. Patbhts— Action fob iNTEiNGœwrENT— Sufficienct of Complaint. 

The complaint In an action to recover damages for Infrlngement of a 
patent must show on Its face that plalntiff bas complied with the re- 
qulrements of Rev. St. j 4900 [U. S. Oomp. St. 1901, p. 3388], by causing 
the patented article, or the package in which it is contained, to be marked 
In some suitable maniier with the word "Patented." 

Actio^n. at Law for Infringement of Patent. On demurrer to 
complaint. 

Rufus h, Weaver, for plaintiflf. 
Hillary C. Messimer, for défendant. 

HAZEL, District , Judge. This is an action at law to recover 
damages for the infringement of a patented sterilizer. A demurrer 
has been iritçrposed by the défendant on the ground that the com- 
plaint does not state facts sufficient to constitute a cause of action. 

It does not appear from the face of the complaint that the plain- 
tif! has complied wi^h the provisions of section 4900 of the United 
States Revised Statutes [U. S. Comp. St. 1901, p. 3388], which im- 
poses the duty on every patentée to publish the fact that an article 
is patentçd by labeling, the same, or the package in vsfhich it is 
inclosed, in some suitable manner with the word "Patented"; nor 
does it appçar that the défendant had any notice whatever of the 
asserted infringement. The authorities hold that a plaintifï seek- 
ing to recover damages for infringement of a patented article must 
affirmatively establish that the statute in question has been com- 
plied with. A strict compliance is a prerequisite to a patentee's 
right to recover damages. Dunlap v. Schofièld, 152 U. S. 244, 14 
Sup. Ct. 5Y6, 38 L. Ed. 426. 

The demurrer is sustained with costs, the plaintiflE having leave 
to amend within 20 days. 



m EE HICK3. 739 

In re HICKS. 

(District Court, N. D. New York. January 5, 1905.) 

L Barketjptct—Statutes— Municipal Oedinances and Régulations. 

Under tlie fédéral Constitution, providiug tliat Congress shall hâve 
power to enact uniform bankruptcy laws, Baulsr. Act Jnly 1, 1898, c. 541. 
30 Stat. 544 [U. S. Comp. St. 1901, p. 3418], autliorizing the discliarge of 
certain persons from specified debts on complying witti the provisions of 
tbe act, superseded tlie ordinances and fire régulations of a clty, requiring 
members of the clty's flre department to promptly pay ail necessary Per- 
sonal and household expenses, and making his failure to do so a ground 
for discharge in so far as It affected debts of a flreman dlschargeable In 
a bankruptcy proceedlng pendlng agalnst him. 

2. Samb— Pboceedingb Beeobb Municipal Tbibunals— Stat— Jubisdiotion. 
Under Banlcr. Act July 1, 1898, c. 541, § 2, 30 Stat. 545 [U. S. Comp. 
St. 1901, p. 3420], as amended by Act Cong. Feb. 5, 1903, c. 487, 32 Stat 
797 [U. S. Comp. St. Supp. 1903, p. 410], vesting bankruptcy courts wlth 
Buch jurisdietlon at law and in equity as will enable tbem to exercise 
original jurisdietlon in bankruptcy proceedings, etc., and to make such 
orders, issue such process, and enter such judgments as may be necessary 
for the enforcement of the act, a court of bankruptcy has .lurlsdiction to 
enjoin the prosecution of a bankrupt fireman for neglect of duty, looking 
to his discharge from the department, because of his nonpavment of a 
debt dlschargeable In a pending bankruptcy proeeeding agaiust him. 

& SAME— ADEQUATE BEUEDT AT LAW. 

Where, pending bankruptcy proceedings agalnst a member of a clty 
flre department, proceedings were Instituted to remove him on charges, 
for neglect of duty, in failing to pay a debt dlschargeable in bankruptcy, 
he had not an adéquate remedy at law, in view of a provision of the 
clty's charter declaring that in case of such removal the décision of the 
commissloner shall be final, and not subject to review by any court. 

4. SAME— INJUNCTION. 

Shortly after relnstatement of a member of a clty flre department. 
he was adjudged a voluntary bankrupt, and almost immediately there- 
after charges were flled agalnst him for failure to pay a blll of a créd- 
iter, as required by the ordinances and fire régulations of the clty, for 
the purpose of removing him from the department. Held, that such debt 
being provable in the bankruptcy proceedings, and there being no évi- 
dence that the nonpayment thereof in any way affected or Impalred the 
discipline of the fire department, the proceedings for the bankrupt's 
removal would be enjoined until the expiration of 12 months from the 
date of the adjudication, or until the question of the bankrupt's discharge, 
Booner applied for, should be determlned. 

In Equity. 

Application for an Injunctlon enjolnlng and restralnlng Patrick Caulfleld 
and James Caulfleld, credltors of said bankrupt, and John P. Quigley, chief 
of the fire department of the clty of Syracuse, N. Y., and also such others 
as may be aiding and abetting, from further prosecuting agalnst said bank- 
rupt, Allen M. HIcks, who is a member of the flre department of the clty 
of Syracuse, N. Y., the charge "that the said Allen M. Hicks has been 
guilty of neglect of duty." The spécification under such charge is "that 
said Allen M. HIcks has thus far failed to pay a bill of $37.10 held by P. 
Caulfleld & Son. When restored to duty on May 18th, he agreed to pay 
tbls as well as other bills, and up to the présent tlme he has failed to do so." 

Ray B. Smith, for the bankrupt. 

[W. W. Magee (Corp. Counsel), for John P. Quigley. 
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RAY, Dîstrict Judge. The bankrupt, Allen M. Hicks, is a mem- 
ber of the fire department of the city of Syracuse, N. Y., and bas 
been for a long time. At some time and for some reason not ap- 
pearing, charges wère preferred against said Hicks, and he Vas 
suspended from duty, and, it would seem, removed from his posi- 
tion as fireman. However this may be, his suspension and removal 
were declared illégal by the Suprême Court of the state of New 
York, and Hicks was restored to duty, not long bef ore the insti- 
tution of this proceeëing. His pay as fireman is $75 per month, and 
his illégal suspension from duty, of course, crippled him to some 
extent financially. He is a married man and a housekeeper. A long 
time before filing his pétition in bankruptcy he had mortgaged his 
household furniture and belongings for as much or more than they 
are worth. The inventory and schedules filed by Hicks in this 
proceeding showed that he owes somewhere from six to eight hun- 
dred dollars. There is no charge or évidence of immorality on the 
part of Hicks, or that he has ever failed in any respect to faithfully 
perform his duties as fireman, and obey ail orders and directions 
of his superiors, except in the one particular that he has not paid 
a debt owing by him to P. Caulfield & Son, and which debt amounts 
to about $37. After Hicks was restored to duty, as above stated, 
it is alleged, and is probably true, that he promised to pay his in- 
debtedness as rapidly as he could, and there is no évidence that 
he has not done so; but it is conceded that he is owing various 
debts, of the total amount above stated, which he has not paid. 

On or about the 26th day of November, 1904, said Allen M. Hicks 
filed his pétition and schedules in due form in voluntary bank- 
ruptcy in this court. On the 28th day of November he was duly 
adjudicated a bankrupt, and the time and place for the first meet- 
ing of his creditors were fixed. Shortly after Hicks was restored 
to duty, P. Caulfield & Son filed their bill, amounting to the sum 
of $37.10, with the commissioner of public safety of the city of 
Syracuse ; and thereupon the commissioner of public safety, in sub- 
stance and efïect, directed John P. Quigley, the chief of the fire 
department of said city, to take proceedings against said Hicks for 
the nonpayment of such indebtedness, It appears to the satisfac- 
tion of the court, and is évident, that this proceeding against Hicks 
now pending for his removal, and to which attention will be called 
more particularly, was the resuit of a détermination on the part 
of the commissioner of public safety and of the chief of the fire de» 
partment to get rid of Hicks, rather than a désire to promote, main- 
tain, or défend the discipline of the fire department. The affidavit 
of said John P. Quigley is fuU of contradictions and inconsisten- 
cies, when carefully read and considered. Among other things, he 
testifies that he (Quigley) îs the sole party bringing the charges, 
and that P. Caulfield & Son, nor either of them, had any knowl- 
edge that he was to bring such charges, and that said P. Caulfield 
& Son in no way advised, procured, or influenced him to make the 
charges against Hicks. Further on he says that Allen M. Hicks 
was reinstated in the fire department of the city of Syracuse on 
the 19th day of May, 1904; that shortly thereafter he was in- 
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formed by the commissioner of public safety (a Mr. Bowen) that 
Hicks was indebted to various merchants in the city of Syracuse 
for necessary personal and household expansés incurred during his 
term of office as fireman. He says that the commissioner of public 
safety instructed him (Quigley) to see to it that Hicks pay up 
those debts, but he was instructed to give him a reasonable time 
after his reinstatement to do so. He then testifies that on the 
S9th of June, 1904, the fîrm of P. Caulfield & Son filed in the fire 
department a bill for groceries and provisions sold to said Hicks, 
amounting to $37.10, and that on the same day the said bill was 
filed he (déponent) received a letter from the commissioner of 
public safety inclosing the statement filed by P. Caulfield & Son, 
and directing him to see to it that Hicks gave it his attention. 
Shortly after July Ist Quigley was informed by the commissioner 
that Hicks, through his counsel, had filed a statement of his indebt- 
edness. It is self-evident that, with the indebtedness stated exist- 
ing against Hicks, he, a married man, residing in the city of Syra- 
cuse, was unable to support himself and wife and pay off this in- 
debtedness, or even any considérable part of it, prior to the time 
this proceeding to remove Hicks was instituted. The witness fur- 
ther solemnly testifies — true, upon information and belief — that the 
said Hicks has adéquate remédies at law in the courts of the state 
of New York in case he is improperly or illegally removed from 
office, and that the District Court of the United States has no juris- 
diction in this matter. There is also an afïîdavit made by the Caul- 
fîelds to the efifect that Hicks is indebted to them in the sum stated, 
and that neither of them had any knowledge, prior to the time that 
Hicks was suspended by the commissioner of public safety of the 
city of Syracuse from his position in the fire department on the 
charges preferred by Quigley for the nonpayment of their bill, 
that he was to be suspended ; and both testify that they hâve not 
in any way advised, procured, or infîuenced, or attempted or in- 
tended to advise, procure, or influence, said Quigley to prefer 
charges against said bankrupt for failing to pay their bill. They 
did file their bill with the commissioner of public safety, and they 
must hâve known when they filed that bill that it would probably 
set the commissioner of public safety and the chief of the fire de- 
partment in motion, under the ordinances of the city, to which at- 
tention will be directed, for the removal of Hicks; and this court 
is of the opinion and believes that they filed the bill for the ex- 
press purpose of having charges preferred and proceedings insti- 
tuted to remove Hicks for the nonpayment of said bill, hoping 
thereby to secure their pay; and this court believes, from the affi- 
davits, that the commissioner of public safety was quick to seize 
upon the filîng of the bill, even if he did not procure it to be filed, 
as an excuse for setting the chief of the fire department in motion 
to prefer charges, hoping thereby to secure the removal of Hicks, 
as they had failed in their prior proceeding for that purpose. 
There is not a particle of évidence that the nonpayment of this 
indebtedness in any way afïected or impaired the discipline of the 
fire department of the city of Syracuse. It may be and may not be 
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well to have such a provision, as will be recited, among tbe ordi- 
nances of the city; but it would be harsh, unjust, and even bar- 
barous, to remove from the fire department of said city a mem- 
ber thçreof, otherwise irreproachable, who §hould be owing debts 
he could not pay by reason of sickness or some calamity beyond his 
power to avert. 

, Tlie charge preferred against Hicks by Quigley reads as follows : 
"Olty of Syracuse, Department of Publie Safety. 

"Syracuse, N. Y., December 7, 1904. 

"To Ralph S. Bowen, Commissioner of Public Safety, Syracuse, N. T. — 
Sir : I bereby prefer charges and spécifications against Allen M. Hicks as 
follows: 

"Charge No. 1. That the sald Allen M. Hicks has been guilty of neglect of 
duty. 

Spedflcatlon. For the violation of Ruiè 8 of Article 18 of the rules and 
r^ulations of the Fire Department. That said Allen M. Hicks has tlius far 
failed to pay a bill of $37.10 held by P. Gaulfleld and Son. When restored 
to duty on May 18 he agreed to pay thla as well as other bills, and up to 
the présent time he bas falléd to do so. 

"AU of whieh Is respectfully submitted. 

"Dated the 7th day of December, 1904. 

"John P. Quigley, 

"Chlef Fire Department." 

On the same day said IL S. Bowen, commissioner of public safety, 
prepared a notice to Hicks of said charge, and caused same to be 
served on him. It \vill be noted that the fihng of charges by Quig- 
ley rapjdly followed the filing by Hicks of his pétition in bank- 
ruptcy. 

In his schedules of indebtedness, filed with the clerk of this 
court on or about the 26th day of November, 1904, said Hicks in- 
cluded and specified honestly his indebtedness to P. Caulfield & 
Son, as well as ail his other indebtedness. There is no pretense 
or claim that he owtis any real estate, or that he has concealed any 
property. He lives, and for years has lived, in a rented house. 
The conclusion is irrésistible that this charge was preferred and 
is being pressed for the reason that Hicks is taking the benefits of 
the national bankruptcy law, and for the purpose of either forcing 
Hicks to pay in full, or lose his position in the fire department 
of the city of Syracuse. 

Syracuse is a city of the second class, and sections 201, 203, and 204 
of charter of cities of second class provide as follows : 

"Sec. 201. Fire Department. The commissioner of public safety shall have 
charge of and supervision over the flre department. 

"Sec. 203. Appointment of Offlcers and Members. The commissioner shall 
appoint, when a vacancy shall occur, a chlef of the^ flre department, who 
shall hold ofiïce durlng good behaylor, or until he becomes permanently 
Ineapacitated or unflt to discharge hla duties, and sueh other subordinates, 
to hold office during his pleasure, as ma^ be prescribed by tbe board of estl- 
mate and apportionmeat, and ail the offlcers and members of the depart- 
ment as vacancles may occur or the ordlnances of the common council re- 
quire or détermine; and ail the oflîcers and members of the department 
.shali, except as herelnbefore specified, and subject to the power of removal 
hereinaftèr specified, hold their respective places durlng good behavior and 
so long as they are compétent to discharge the duties thereof , subject to 
the power of the common council to abolish any office or to diminish the 
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number of members. It shall be the duty of the chlef, subject to the direc- 
tion and control of the commissioner, to perform such services as may be 
delegated or direeted by the commissioner. 

"Sec. 204. Removals upon Charges. Any officer or member of the depart- 
ment may be removed by the commissioner upon charges affecting hts con- 
duct or character or his competency or capaclty to discharge bis duties, after 
a hearlng upon such charges or an opportunity to be heard after notice there- 
of. The trial upon such charges shall be publicly conducted, according to 
rules and régulations adopted and promulgated by the commissioner ; and 
for the purpose of such trials, the commissioner may issue subpœnas for 
witnesses and compel their attendance. In case an officer or member Is found 
suilty upon charges affecting his conduct or character, instead of removin}; 
him, the commissioner may, in his discrétion, suspend him from pay In tbe 
department for some definlte tlme, or impose upon him a fine not exceedlng 
iifty dollars. The décision of the commissioner shall be final and conclii- 
sive and not subject to revIew by any court." 

The city of Syracuse has adopted ordinances, among which we 
find the following, viz. : Section 1, c. 35, of the ordinances of the 
city of Syracuse, provides as follows : 

"It shall be the duty of ail ofBcers and employés of the city to pay ail 
debts for necessary personal and household expenses incurred during his 
or her term of office, and any neglect so to do, shall be suflicient cause for 
liis or her removal from employment or office." 

Rule 8 of article 18 of the rules and régulations of the fire de- 
partment provides as follows: 

"(8) No member shall incur or contract any debts or liablllties whlch he 
is unable or unwllllng to pay, or neglect or refuse to honorably discharge 
MLid promptly pay ail indebtedness, claims and judgments and satisfy ail 
exécutions that may be held or Issued against him. The filing of a bill 
against any member of the bureau will subject such member to suspension 
and dismissal." 

Rule 4 of article 2 of such rules and régulations provides as fol- 
lows: 

"(4) He shall see that ail rulos, ordinances, orders and directions for the 
government of the bureau are promptly and Impllcitly obeyed, and shall in- 
vestlgate ail violations thereof and report the same to the commissioner." 

It will be noted that, under the charter of the city, Hicks may be 
removed by the commissioner upon charges affecting his conduct 
or character, or his competency or capacity to discharge his duties, 
and he must be found guilty upon charges affecting his conduct or 
character, or his competency or capacity to discharge his duties. 
Inasmuch as Hicks was restored to duty by the courts of the state 
of New York after full investigation, this court will assume that 
there was no cause for his removal or suspension from duty up to 
the time he was restored to duty pursuant to the decrees of that court 
in May, 1904. It is self-evident that since that time Hicks has 
been guilty of no offense except inability to pay indebtedness in 
full, heaped upon him by what has been declared to be the un- 
warranted and unauthorized action of the commissioner of public 
safety and the chief of the fire department in the city of Syra- 
cuse. So far as appears or is intimated, his character is good, and 
his conduct has been irreproachable, except in that he has not paid 
the debt in question ; and there is no suggestion or intimation that 



744 133 FEDERAL KEPOETEK. 

he is not compétent to discliarge his. duties as fireman or that he 
has become incapacitated in any respect. In short, there is nothing 
to show that Hicks has been or is unwilling to pay his debts in full. 
There is no évidence that Hicks has sought to évade payment, or 
is seeking to évade payment, in any improper, questionable, or un- 
lawful way. AU he has done and ail he is doing is to take ad- 
vantage of the national bankruptcy law, which, in substance, dé- 
clares that if, being unable to pay his debts in full, he surrenders 
ail his property not exempt to and for the benefit of his creditors, 
he may be discharged from ail his indebtedness, with certain ex- 
ceptions. Hicks owes no debt not dischargeable in bankruptcy. 

It is written in the Constitution of the United States that the 
Congress shall hâve power to enact uniform laws on the subject 
of bankruptcy. This is the paramount law of the land, and, Con- 
gress having exercised its législative powers by enacting a gênerai 
bankruptcy law, it is the duty of every citizen of every state, of 
every officer of every state, and of every ofïicer of each city, county 
and town, to recognize, observe, respect, and bow to the provisions 
of that law. Congress has provided what debts are discharge- 
able in bankruptcy, and what are not. If the bankrupt surrenders 
his property, and compiles with ail the conditions of the act, and 
brings himself within its provisions, he is entitled to his discharge ; 
and no state court or state law or municipal ordinance, under any 
guise or pretense whatever, can deprive the bankrupt of the bene- 
fits the national law says shall accrue to him ; nor can any state, 
state court, municipal body, or municipal ordinance inflict any 
penalty or punishment, directly or indirectly, upon the bankrupt, 
for failing to pay the debts in full, from which the national law 
says he shall be discharged. Neither can any state, state or munici- 
pal law or ordinance, say that to take advantage of the national 
bankruptcy law is an act afïecting either the character or the con- 
duct or capacity of a citizen, so far as they relate to his right and 
capacity to continue in or hold a public office or position created 
either by the gênerai government or by a state. To permit this 
would be to allow a state to punish one of its citizens for taking 
advantage of the benefîts of a national law, the justice and benefi- 
cence of which no state or state or municipal law is permitted to 
question. Hicks has done and is doing, in taking advantage of the 
national bankruptcy law, what the paramount law of the land 
sa^'^s he may do — nothing more and nothing less. He has surren- 
dered ail his property to the national bankruptcy court, to be ap- 
plied by it pursuant to law to the payment of ail his creditors. The 
laws of the state of New York, the municipal ordinances of the city 
of Syracuse, and the rules and régulations of the fire department of 
that city in respect to his indebtedness can demand of him no 
more than this. 

It is said that the United States court in bankruptcy has no 
jurisdiction to restrain the officers of the city of Syracuse from tak- 
ing such action as they see fit to take against Hicks because of his 
nonpayment of this or other bills. Whether this be regarded as a 
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proceeding to collect or compel payment of the bill owing by Hicks 
to P. Caulfield & Son, or a proceeding to punish him for not pay- 
ing it, or a proceeding to punish him for taking advantage of the 
provisions of the national bankruptcy act, or a proceeding to pun- 
ish or discipline Hicks for a violation of the ordinance of the city 
of Syracuse, in that he has failed to pay such debt owing by him, 
and is seeking to be discharged from its payment without full 
payment, the fact stands out plainly that an attempt is being made 
to remove Hicks from his office or position in the fire department 
of the city of Syracuse, under the provisions of the ordinance in 
question, because he seeks to avail himself of the provisions of the 
national bankruptcy act; because he is doing what he lawfuUy 
may do — doing an act that in no way pertains to the proper dis- 
charge of his duties as a fîreman, and which cannot legally be said 
to affect his character or standing as a citizen or as a fireman, for 
the reason the act is one the paramount law of the land says he 
may do, and one the city of Syracuse cannot say he shall not do, 
or suflfer for in any way if he does it. This being true, the pro- 
ceeding against Hicks, in any view, becomes the infliction of a 
penalty or of a punishment, or the attempt to inflict a penalty or 
punishment, for the nonpayment of a debt dischargeable in bank- 
ruptcy. This fédéral law says that if Hicks surrenders ail his prop- 
erty, and commits no offense against the act, he shall be discharged 
from any obligation to pay this indebtedness. The ordinance of 
the city of Syracuse and the régulations of the fîre department 
above quoted say that, if he fails or neglects to pay this debt in 
full, charges may be preferred against him for its nonpayment, 
and, on proof that he has not paid, he may be dismissed from his 
ofHce or position in the fire department. Hère is a plain conflict 
between the provisions of the national bankruptcy act and the or- 
dinance of the city of Syracuse, and the rules and régulations of its 
fire department, above quoted. There can be no question which 
constitutes the paramount law of the land. Both cannot stand to- 
gether. The ordinance and rules and régulations must yield. Pro- 
ceedings against Hicks for his removal from the fire department 
must be stayed. 

Broad and comprehensive power has been granted to the court 
of bankruptcy in this regard by the act itself. Section 2 of the 
act to establish a uniform system of bankruptcy throughout the 
United States, approved July 1, 1898, c. 541, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3420], and amended February 6, 1903, c. 487, 
32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 410], provides as follows: 

"That the courts of bankruptcy as herelnbefore defined • • • are hère- 
by made courts of bankruptcy, and are hereby invested, wlthln their re- 
spective territorial limits as now established, or as they may be hereafter 
changed, with such jurisdiction at law and In equlty as will enable them 
to exercise original jurisdiction in bankruptcy proceedlngs, In vacation In 
chambers and during their respective terms, as they are now or may be here- 
after held, to • * * (15) make such orders. Issue such process, and en- 
ter such judgments in addition to those speciflcally provided for as may b« 
necessary for the enfovcemeut of the provisions of this act • • •» 
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To make sure that the courts of bankruptcy should hâve ail the in- 
. lièrent powers of a court this was added to the section : 

; "Nothlng In thls section contalned shall be construed to deprive a court 
of bankruptcy o£ any power it would possess were certain spécifie powers 
not hereln enumerated." 

It is true that tbe Revised Statutes of the United States provide 
(section 720 [U. S. Comp. St. 1901, p. 581]) that an injunction shall 
not be granted by United States courts to stay proceedings in state 
courts, "except in cases where such injunction may be authorized by 
any law relating to proceedings in bankruptcy." It was the purpose 
of the Congress of the United States to enact an efficient, enforceable 
law — one containing provisions sufficient for its own enforcement, 
which includes necessarily the protection of bankrupts who take ad- 
vantage of its provisions. Will any one attempt to deny that a state 
law making it an offense to take advantage of the provisions of the 
bankruptcy act would be void? Would not this be true of such an 
act inflicting a penalty for its violation, collectible in a court of law ? 
In either case, would not the bankruptcy court hâve power to inter- 
fère and enjoin the enforcement of such a provision against the bank- 
rupt, especially during the pendency ofthe bankruptcy proceedings? 
Suppose a state should make a law that no person taking advantage 
of the bankruptcy act should be permitted to hold any office under 
the state, or that, if he held such office, he should, on taking advantage 
of the act, be removed therefrom. Can any one doubt that the bank- 
ruptcy court would hâve power to enjoin the officers of the state at- 
tempting to enforce such provisions, especially during the pendency 
of the bankruptcy proceedings? 

This subject is well covered in Collier on Bankruptcy (4th Ed.) p. 
33, where the author says, speaking of subdivision 15, above quoted : 

"Subd. 15. To Enforce the Act by Neeessary Orders, Process, or Judg- 
ments. This is the omnibus clause of the section. Generally spealving, it 
may be ayailed of to, compel anything which ought to be done for, or to 
prevent anything which ought not to be done against, the enforcement of 
the law, provided the court of bankruptcy otherwlse has jnrisdiction of the 
person or the subject-matter. • • » 

"Injunctions Other than Against Suits. The power to enjoin Is Inhérent 
in the court of bankruptcy, as a court of equity. It Includes the power tu 
grant stays, conferred by section 11 of pending sults in other courts. That 
the broad phraslng of subdivision 15 amounts to an expres.s r.itifieation of 
thls inhérent power has not been doubted. The exercise of it, like the 
quasi criminal remedy of contempt, is essential to the due enforcement of 
the act." 

The fact will be hoted that no charge was preferred against Hicks 
until after he filed his pétition in bankruptcy. The action of Bowen 
and Quigley, following that act of Hicks, is équivalent to a déclara- 
tion on their part that no member of the fire department of the city 
of Syracuse can take! advantage of the national bankruptcy act, and 
retain liis place or ujembership in the department. Hence they are 
proceeding judicially* acting in a quasi judicial capacity, to try Hicks 
on the charge, in effect, that he has failed to pay the debt of P. Caul- 
field & Son, and propose, if they find the charge true, to impose 
sentence or inflict a penalty dismissing him from the department. 
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Already they hâve suspended him from duty and stopped his pay. 
It is urged that Hicks has ample remedy in the courts of the state 
of New York. This contention cannot be maintained. Section 204 
of the charter of cities of the second class, relating to "removal upon 
charges," ends with the déclaration that "the décision of the commis- 
sioner shall be final and conclusive and not subject to review by any 
court." This provision, if valid, precludes Hiçks from appealing to the 
courts of the state of New York from any décision the commissioner 
might render. 

Regarded as a proceeding to collect the debt of Cauffield & Son, or 
compel its payment, or to impose a penalty or punishment for its non- 
payment, we find ample authority in the following cases for staying fur- 
ther proceedings: In re Charles S. Houston, 2 Am. Bankr. Rep. 
107, 94 Fed. 114 ; Wagner v. Houston, 4 Am. Bankr. Rep. 59G, 104 
Fed. 133, 43 C. C. A. 445 ; In re Grist, 1 Am. Bankr. Rep. 89. 

Impotent, indeed, is the fédéral court in bankruptcy, if persons tak- 
ing advantage of the act may not be protected by it from the imposition 
of fines and penalties, or deprivation of office, place, or position, by 
tribunals of a state, for no other reason than that they are invoking its 
provisions and seek discharge from their indebtedness on surrendering 
ail their property. This is payment of the debt, says the fédéral law, 
in so far, at least, that it deprives the créditer of ail remedy for its 
collection. 

The order will be that Patrick Caulfield, James Caulfield, John P. 
Quigley, the chief of the fîre department of the city of Syracuse, N. 
Y., R. S. Bowen, and ail other persons, be and are enjoined and re- 
strained from further prosecuting the charge against said Allen M. 
Hicks, above referred to, until the expiration of 12 months from the 
date of the adjudication herein, unless the said Hicks shall sooner apply 
for a discharge, and in such case until the question of such discharge 
shall be determined. 



In re DOWD. 

(drcult Court, D. Colorado. December 8, 1904.) 

1. Habeas Coepus— IssTJANCE— Jtjdgment or State Cotjet. 

The fédéral courts and judges hâve the power under the acts of Con- 
gress to discharge prisoners restrained of their Uberty In violation of the 
Constitution of the United States under judgments of the state coinis. 
Rev. St. |§ 751-755 [U. S. Comp. St. 1901, pp. 592, 593]. 

But the law of the land whlch has been established by repeated dé- 
cisions of the Suprême Court is that this power should not be exercised 
where the judgment of the state court under which the petitloner is con- 
flned is revlewable by appeal or by writ of error ; but in such cases the 
petitloner should be put to that remedy, save in exceptional cases, such 
as those in which the prisoner is confined for an act done or omitted 
by him under the Constitution or laws of the nation, in pursuance of its 
authority, or under the laws and authority of a foreign government of 
whlch he is a subject. Marlcuson v. Boucher, 20 Sup. Ct. 76, 175 U. S. 
184, 185. 44 L. Ed. 124 ; Pepke v. Cronan, 15 Sup. Ct 34, 155 U. S. 100, 39 
L. Ed. 84 ; Eeid v. Jones, 23 Sup. Ct. 89, 187 U. S. 153, 154, 47 L. Ed. 116 ; 

^ 1. Jurisdlction of fédéral courts In habeas corpus proceedings, see note 
to In re Huse, 25 C. C. A. 4. 
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NewîYork v. Eno, 15 Sup; Ct 30, 155 TJ. S. 89. 96, 97, 98, 39 L. Ed. 80; 
BaKèt V. Grlçe, 18 Sup, Ot. S23, 169 U. S. 284, 294, 42 L. Ed. 748. 

2. Samb— Neither Want or Jubisdiotion nob Beevitt op Impeisonment Atj- 

THOEIZES WeiT. 

Uhder thèse décisions of the Suprême Court, neither the fact that the 
; .pétition shows that the state court was wlthout any jurlsdlction of the 
proceeditig In whlch Ita judgment was rendered (New York v. Eno, 15 
Sup. Ct. 30, 155 U. S. 88, 89, 90, 93, 96, 98, 39 L. Ed. 80), nor the fact that 
the term of the petitlonçr's Imprlsonmeiit will expire before a hearing can 
be had In the ordlnary course of proceedings upon the wrlt of error or 
appeal (Markuson v. Boucher, 20 Sup. Ct. 76, 175 U. S. 184, 44 L. Ed. 124), 
ordlnarlly withdraws a case Crom the eflect of this gênerai rule. 

3. Same— Sentence foe Contempt or Supbeme Cotîbt of Colorado— Review 

BY Weit or Ebbob. 

The pétition for thç wrlt^iscloses the alleged facts that the prisoner 
Is confined In Jail at Denver for the violation of a wrlt of injunction 
Issued by the Suprême Court of Colorado upon a complaint of the people 
of that state, on the relation of their Attorney General and others, for 
the; purposé of preventing frauds in an élection; that there was no 
statute of that state ' whlch authorized such a suit; that that court 
had no jurlsdlction of the original suit, or of the proceedings agalnst the 
prisoner for a violation of the injunction ; that his confinement was in 
violation of the Constitution of the United States; that in the proceed- 
ings agalnst him before the Suprême Court of Colorado he set up the 
right and immunity wbich he now claims under the Constitution of the 
United States, and, that court decided agalnst that rlght and immunity; 
that other cltizens of Colorado hâve been arrested, and still others are to 
be arrested and trled by the Suprême Court of that state, for slmilar 
violations of the injunction ; that other cltizens hâve àlready been tried 
and sentenced ; aiid that the Suprême Court of Colorado Is proceeding in 
the original sult,tp supervise the élection and to canvass the votes, in 
alléged violation Of the lawfe of that state. 

Hetd, (1) the pétition shows that the judgment of the Suprême Court 
nnder whlch the prisoner Is confined is reviewable by the Suprême 
Court of the United States by wrlt of error (Tinsley v. Anderson, 18 Sup. 
et 805, 171 U. S. loi, 105, 43 L. Ed. 91); (2) the Suprême Court of the 
Ufiited States has repeatedly decided that, in a case of the character of 
that presented by this pétition, a fédéral judge should deny the applica- 
tion for the wrlt; and, (3) if this question were not determined by thoso 
décisions, the character of the original suit and of the proceedings under 
it, the gravlty of the question^ they présent, the fact that a décision of 
the Suprême Court of the United States, whlch may prevent confusion 
and confllct of oplhlon, may finally détermine every doubtful légal ques- 
tion, may speedlly termlnate ail controversy and lltigatlon, and may 
authorltaOvely direct the action of the Suprême Court of Colorado, is 
available to ' the petltionér and to ail others in a siinilar situation, whlle, 
even if a circuit judge should granf the wrlt hère sought, should be of 
the opinion that thel petitioner was restrained of his llberty In violation 
of the Constitution, and should discharge him, that adjudication would 
only deterrûine that this partlcùlar prisoner should be dlscharged, would 
leave every other question wlthout authoritatlve décision, and would intro- 
duce à ebrifllct of opinion and tend to Increase controversy and litlgation 
— ^all thèse conslderàtibns would demonstrate the wlsdom and applica- 
bility of the gênerai rule hère, rather than that this case should consti- 
tute an exception to It, and would persuade thàt the application for the 
wrlt should be denled, rather than that it should be granted. 

4. Same— Dknial of Application. 

When the pétition for a wrlt of habeas corpus shows that the petl- 
tloner Is not legally entltled to It, the wrlt should not be issued, but the 
application for It should be denled, and the pétition should be dis- 
missed. Kev. St. § 755 [U. S. Comp. St 1901, p, 593]. 
(Syllabus by the Court) 
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Application for Writ of Habeas Corpus. 

E. F. Richardson and H. V. Hawkins, for applicant. 
N. C. Miller, Atty. Gen., John M. Waldron, H. J. Hersey, and 
Thomas Ward, Jr., for the People of the State of Colorado. 

Before SANBORN, Circuit Judge. 

SANBORN, Circuit Judge. Michael Dowd présents an application 
for a writ of habeas corpus to inquire into the cause of his confinement 
in jail at Denver, in the state of Colorado, as he avers, in violation of 
the Constitution of the United States. 

The acts of Congress empower the Suprême Court, the Circuit 
Courts of Appeals, the Circuit and District Courts of the United States, 
and the several justices and judges thereof, to issue such a writ ; but 
they prohibit its extension to a prisoner in jail, except in certain speci- 
fied cases, the only one of which applicable hère is a case in which the 
prisoner "is in custody in violation of the constitution * * * of 
the United States," and they provide that "the court or justice or judge 
to whom such application is made shall forthwith award a writ of 
habeas corpus, unless it appears from the pétition itself that the party 
is not entitled thereto." Rev. St. §§ 751, 752, 753, 754, 755 [U. S. 
Comp. St. 1901, pp. 592, 593]. The first question, therefore, which 
présents itself upon the application for a writ of habeas corpus, is, does 
the pétition itself show that the applicant is not entitled to the writ? 
And if this question should be answered in the affirmative, the applica- 
tion must be denied. Ex parte Royall, 117 U. S. 241, 251, 252, 6 Sup. 
Ct. 734, 29 L. Ed. 868 ; Ex parte Fonda, 117 U. S. 516, 6 Sup. Ct. 848 
29 L. Ed. 994 ; Ex parte Frederich, 149 U. S. 70, 77, 13 Sup. Ct. 793, 3^ 
L. Ed. 653 ; Wood v. Brush, 140 U. S. 278, 289, 290, 11 Sup. Ct. 738 
35 L. Ed. 505 ; Tinsley v. Anderson, 171 U. S. 101, 105, 18 Sup. Ct, 
805, 43 E. Ed. 91 ; Markuson v. Boucher, 175 U. S. 184, 186, 20 Sup 
Ct. 76, 44 L. Ed. 124 ; Storti v. Massachusetts, 183 U. S. 138, 22 Sup 
Ct. 72, 46 L. Ed. 120. 

The alleged facts disclosed by the pétition in this case which are 
material to the détermination of this question are thèse: There was 
a gênerai élection in the city and county of Denver on November 8 
1904, for the élection of presidential electors, congressmen of the 
United States, and state, city, and county officers. On tlae 5th day of 
November, 1904, the Suprême Court of the state of Colorado, upon 
a pétition of the people of the state of Colorado, on the relation of N. C. 
Miller, Attorney General, James H. Peabody, and D. B. Fairley, 
against the judges of élection of the Eighth Precinct of the Seventh 
Ward of the city of Denver, and others, issued a writ of injunction, 
directed to the judges of this precinct and the other respondents, where- 
by it commanded them, their servants, agents, employés, and ail per- 
sons acting or assuming to act under their control, authority, or direc- 
tion, or in collusion or confederacy with them, to refrain from prevent- 
ing a free, fair, and lawful élection; from excluding or preventing 
the judge of élection appointed by Harry C. Riddle, one of the respond- 
ents, from serving as such judge in that precinct; commanded the said 
judges to appoint as one of the clerks of the élection in this precinct 
the person designated by the judge appointed by Harry C. Riddle; and 



750 133 FEDBEAL BEPORTBR. 

commanded and forbade numero'us other spécifie acts. The judges of 
the Eighth Precinct of the Seventh Ward on the morning of the élec- 
tion appointed the petitioner, Dowd, a constable. Riddle requested the 
judges to appoint one Samuel Lucas as a clerk of élection, and the 
judge of the élection in this precinct appointed by Riddle requested 
the judges, in pursuance of the injunctive order of the Suprême Court, 
to appoint said Lucas as one of the derks of the élection. But those 
judges appointed other clerks. Lucas was not permitted to serve, and 
by the direction of the judges the petitioner, Dowd, led him out of the 
polling place. Dowd was not named as a respondent in the original 
pétition of the pedple of the state of Colorado. On November 9, 1904, 
Ferdinand H. Hegwer and Preston R. Childers filed a complaint with 
the Suprême Court of the state of Colorado, verified by oath, which 
chargea the petitioner with violating the writ of injunction, and prayed 
that a writ of attachment should issue, commanding his arrest. A war- 
rant of attachment was issued, and the prisoner was arrested. The 
cause was continued until November 16, 1904, when the petitioner filed 
in the Suprême Court a pétition and motion that the writ of attachment 
be quashed, and that he be discharged, on the grounds that the Suprême 
Court of Colorado had no jurisdiction of the original suit for an in- 
junction, and that the issue of the writ of attachment and his arrest 
and confinement were violative of the sixth and of the fourteenth 
amendments to the Constitution of the United States. The motion to 
quash the writ and to discharge the prisoner was denied by the Suprême 
Court, witnesses were produced in support and in défense of the charge 
of a violation of the injunction, and a trial was had before that court. 
It found the petitioner guilty o£ a violation of the writ of injunction 
and of contempt of that court, and sentenced him to imprisonment in 
the jail of the city and county of Denver for the period of 60 days from 
the 19th day of November, 1904, and, in addition thereto, that he 
should pay a fine in the sum of $250, and that he should stand com- 
mitted until this fine was paid. Pursuant to this sentence, he is now 
confined in the common jajl under a mittimus issued by the Suprême 
Court of the state of Colorado to the sheriff of the city and county of 
Denver, which commands him to enforce this sentence. There was no 
statute of the state of Colorado which authorized the original suit, or 
any of the proceedings thereunder, and the Suprême Court of Colo- 
rado never had jurisdiction of any of them. 

The pétition for the writ of habeas corpus also shows that there is no 
remedy available to the petitioner in the courts of the state of Colo- 
rado, and that it is impossible for the petitioner to bave his cause pre- 
sented to the Siapreme Court of the United States upon writ of error, 
and to bave the matter determined within the period of his confinement 
in the common jail under thç sentence imposed upon him ; that his im- 
prisonment violâtes the fourteenth, fourth, fifth, and sixth amendments 
of the Constitution of the United States; that this is a matter of the 
utmost urgency and importance, not only to the petitioner but to the 
people of the state of Colorado and of the United States, and that, in 
addition to the petitioner, seyçral persons are now confined in the com- 
mon jail of the city and county of Denver under commitments issued 
by the Suprême Court of ithe state of Colorado in the same cause in 
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which the ccmmîtment of the petitioner was issued, and upon the same 
or similar charges ; that there are many other persons who are under 
arrest upon writs of attachment issued against them by order of the 
Suprême Court of the state of Colorado ; that their trials are set and 
ready to be heard ; that the Suprême Court of that state is daily issuing 
writs of attachment against other persons for like violations of the 
injunction; and that it has assumed exclusive jurisdiction of the gên- 
erai élection in the city and county of Denver, and is directing the can- 
vass of the votes, in alleged violation of the laws of the state of Colo- 
rado. 

A final judgment or decree in any suit, civil or criminal, in the high- 
est court of a state virhere any title, right, privilège, or immunity is 
claimed under the Constitution of the United States, and the décision 
is against the title, right, privilège, or immunity specially set up or 
claimed, may be re-examined and reversed or affirmed in the Suprême 
Court of the United States by appeal or by writ of error. Rev. St. § 
709 [1 U. S. Comp. St. 1901, p. 575]. 

In the proceeding against him for contempt of court, the peti- 
tioner set up and claimed the right, privilège, or immunity under 
the Constitution of the United States upon which he now relies to 
secure the writ of habeas corpus, and the décision of the Suprême 
Court of Colorado was against that right or immunity. The Su- 
prême Court of the United States therefore has jurisdiction to 
review by writ of error the judgment of conviction under which the 
petitioner is imprisoned. Tinsley v. Anderson, 171 U. S. 101, 105, 
18 Sup. Ct. 805, 43 L. Ed. 91. And it also has jurisdiction to review 
it by writ of habeas corpus and by writ of certiorari, pursuant to 
the décision of that court in In re Watts and Sachs, 190 U. S. 1, 23 
Sup. Ct. 718, 47 L. Ed. 933. 

Not only this, but by virtue of its appellate jurisdiction the Su- 
prême Court of the United States has the power to issue its writ 
of mandamus to the Suprême Court of the state of Colorado either 
in aid or in the exercise of its appellate jurisdiction, and in this way 
to exercise a certain supervisory power over the action of that 
court. Livingston v. Dorgenois, 7 Cranch, 577, 588, 3 L. Ed. 444 ; 
Ex parte Bradstreet, 7 Pet. 634, 644. 8 L. Ed. 810 ; New York Life 
& Fire Ins. Co. v. Wilson, 8 Pet. 291, 303, 8 L. Ed. 949 ; Ex parte 
Roberts, 15 Wall. 384, 386, 21 L. Ed. 131 ; Insurance Co. v. Com- 
stock, 16 Wall. 258, 270, 21 L. Ed. 493; Virginia v. Rives, 100 U. 
S. 313, 316, 323, 327, 329, 25 L. Ed. 667. A circuit judge has no 
such appellate or supervisory power over the proceedings of the 
Suprême Court of the state of Colorado, and this notable différence 
between the power of the Suprême Court and that of the circuit 
judge, as well as the radical distinction between the authority of a 
décision of that court and that of a décision of a circuit judge, are 
worthy of grave considération hère, in view of the fact that the 
Suprême Court of Colorado is proceeding in the exercise of a juris- 
diction which it claims to hâve to arrest and confine other citizens 
of that state, and to supervise the gênerai élection. The limit of 
the power of the circuit judge under this pétition is to discharge 
the prisoner, and, if that were done, the resuit would be a décision 
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of a circuit Judgc that the prisoner was confined in violation of the 
Constitution of the United States, in conflict with a décision of the 
Suprême Court of Colorado that he was not so confined. And 
while the former décision would prevail, it would not hâve the con- 
trolling, authoritative, and conclusive efïect which, under our Sys- 
tem of jurisprudence, a décision of the Suprême Court must hâve, 
and it would not put an «id to, but would rather tend to increase, 
litigation and confusion. 

W hère a petitioner is confined in violation of the Constitution of 
the United States under a judgment of a state court which is re- 
viewable by writ of error in the Suprême Court of the United 
States or in a higher court of the state, the issue of a writ of habeas 
corpus by a fédéral judge is not imperative, but discretionary, and, 
in the exercise of this discrétion, the considérations to which référ- 
ence has just been made are entitled to grave attention. "That 
discrétion," says the Suprême Court, "should be exercised in the 
light of the relations existing under our System of government be- 
tween the judicial tribunals of the Union and of the states, and in 
récognition of the fact that the public good requires that those re- 
lations be not disturbed by unnecessary conflict between courts 
equally bourid to guard and protect rights secured by the Consti- 
tution." Ex parte Royall, 117 U. S. 241, 251, 6 Sup. Ct. 734, 29 L- 
Ed. 868. 

In exceptional cases, as where a citizen or subject of a foreign 
state is in custody for an act done under the authority of his own 
government (Wildenhus's Case, 120 U. S. 1, 7 Sup. Ct. 385, 30 L. 
Ed. 565), or an officer or a citizen of the United States has been 
arrested under state process for acts done or omitted under the 
Constitution or laws of the fédéral government, and pursuant to its 
authority (In re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55, 
and In re Loney, 134 U. S. 372, 10 Sup. Ct. 584, 33 L. Ed. 949), 
the writ has been granted and the prisoner discharged. But the 
gênerai rule and the better practice is to deny the application for 
the writ where the petitioner may review by appeal or by writ of 
error the judgment under which he is confined in the Suprême 
Court of the United States or in a higher court of the state. "It 
is certainly the better practice," says Mr. Justice Jackson in In re 
Frederich, 149 U. S. 70, 77, 13 Sup. Ct. 793, 37 L. Ed. 653, "in cases 
of this kind, to put the prisoner to his remedy by writ of error 
from this court, under section 709 of the Revised Statutes, than to 
award him a writ of habeas corpus, for under proceedings by writ 
of error the validity of the judgment against him can be called in 
question, and the fédéral court left in a position to correct the 
wrong, if any, done the petitioner, and at the same time leave the 
state authorities in a position to deal with him thereafter within 
the limits of proper authority, instead of discharging him by habeas 
corpus proceedings, and thereby depriving the state of the oppor- 
tunity of asserting further jurisdiction over his person in respect to 
the crime with which he is charged." Reid v. Jones, 187 U. S. 153, 
154, 23 Sup. Ct. 89, 47 L. Ed. 116 ; Markuson v. Boucher, 175 U. S. 
184, 186, 187, 20 Sup. Ct. 76, 44 E. Ed. 124; Pepke v. Cronan, 155 
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U. s. 100, 15 Sup. Ct. 34, 39 L. Ed. 84; Ex parte Fonda, 117 U. S. 
516, 518, 6 Sup. Ct. 848, 29 L. Ed. 994; New York v. Eno, 155 U. 
S. 89, 96, 97, 98, 15 Sup. Ct. 30, 39 L. Ed. 80 ; Baker v. Grice, 169 
U. S. 284, 294, 18 Sup. Ct. 323, 42 L. Ed. 748 ; Whitten v. Tomlin- 
son, IGO U. S. 231, 242, 16 Sup. Ct. 297, 40 L. Ed. 406 ; Tinsley v. 
Anderson, 171 U. S. 101, 105, 18 Sup. Ct. 805, 43 L. Ed. 91 ; Ex 
parte Royall, 117 U. S. 251, 252, 6 Sup. Ct. 734, 29 L. Ed. 868 ; Cook 
V. Hart, 146 U. S. 183, 195, 13 Sup. Ct. 40, 36 L. Ed. 934 ; Wood 
V. Brush, 140 U. S. 278, 290, 11 Sup. Ct. 738, 35 L. Ed. 505 ; Ex 
parte Frederich, 149 U. S. 70, 77, 13 Sup. Ct. 793, 37 L. Ed. 653 
Davis V. Burke, 179 U. S. 399, 402, 21 Sup. Ct. 210, 45 L. Ed. 249 
Storti V. Massachusetts, 183 U. S. 138, 22 Sup. Ct. 72, 46 L. Ed. 120 
Eaton V. State of West Virginia, 34 C. C. A. 68, 72, 91 Fed. 760, 
764. 

The contention of the applicant that this rule should not be ap- 
plied to a case like that at bar, in which the pétition shows that the 
State court had no jurisdiction, and that in every such case the 
writ should issue, cannot be sustained, because in the cases cited 
above in which the rule was established, and in which it has been 
insistently followed by the Suprême Court, whose décisions must 
control, the indispensable reason stated in the pétition for the issue 
of the writ was this very want of jurisdiction in the state courts 
either to entertain the suit or to inflict the punishment, and because 
the adoption of the contention of the applicant would bring nearly 
ail applications for writs of habeas corpus under the exceptions, 
and would thereby practically abrogate the rule, since the only 
question reviewable upon a writ of habeas corpus to inquire into the 
détention of a prisoner by order of a state court is the jurisdiction 
of that court to entertain the suit or to take the action which 
results in his détention. In re Debs, 158 U. S. 564, 600, 15 Sup. Ct. 
900, 39 L. Ed. 1092; In re Nevitt, 54 C. C. A. 622, 117 Fed. 448. 
In other words, a case in which the pétition for the writ shows 
that the state court under whose judgment the prisoner is re- 
strained of his liberty was without any jurisdiction of the pro- 
ceeding is not an exceptional, but is an ordinary, case of an appli- 
cation for the writ, and that showing is as frequently a character- 
istic of the cases which fall under the rule as it is of those which 
illustrate the exceptions to it. 

In New York v. Eno, 155 U. S. 88, 89, 90, 96, 98, 15 Sup. Ct. 30, 
39 L. Ed. 80, the pétition for the writ disclosed the fact that the 
petitioner was restrained of his liberty by a state court which "has 
not and never has had jurisdiction" of the offenses charged against 
him, in violation of the Constitution of the United States ; and yet 
the Suprême Court, without considering or determining whether or 
not the state court had jurisdiction, or whether or not the petitioner 
was confined in violation of the Constitution, reversed the judgment 
of the Circuit Court, which discharged the prisoner upon a writ 
of habeas corpus, because it did not follow the established rule — 
deny the writ of habeas corpus and put the petitioner to his review 
by writ of error. In Baker v. Grice, 169 U. S. 284, 18 Sup. Ct. 323, 
42 L. Ed. 748, the Suprême Court reversed a discharge of the peti- 
133 F.— 48 
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tioner tipoil a writ of habeas corpus for the same reàson, without 
considering or deciding the question whether or not the prisoner 
wâs detairied in violation of the Constitution of the United States. 

The .question is not novel in' this circuit. In Markuson v. Boucher, 
175 U. S. 184, 30 Sup. Ct. 7G, 44 h. Ed. 1.34, a pétition for a writ of 
hàfceas corpus was presented to the United States District Court for 
the District of North Dakota, in which the petitioner alleged that 
he was confined in the State Penitentiary under a sentence of a state 
court of North Dakota, which had been affirmed by the Suprême Court 
of that statej that he shoùld be punished by imprisonment for one year 
foi- contémpt, for the violation of an injunction issued by that court 
under section 7605 of thé Revised Codes of that state. He also averred 
that the statute violated the fifth, sixth, and fourteenth amendments of 
the Constitution of the United States, so that the court which sentenced 
him had no jurisdiction of the charge upon which he was convicted, and 
that he was in "straiteneid circum stances, and without means or power 
to prosecute a writ of error from the Suprême Court of the state to the 
Suprême Court of thé United States, or to employ counsel to présent 
or argue it there, and iS informed and believes, if he had such means, 
it could not be brought on for hearing before the expiration of his 
sentence." The District Court refused to discharge the prisoner. In 
the Suprême Court the constitutional points raised and the question of 
the jurisdiction of the State court were argued at length, but that court 
refused to consider them. It affirmed the judgment below, and said : 

"We hâve frequently pronounced again.st the review by habeas corpus of 
the judgments of the state courts in criminal cases becanse some right under 
the Constitution of the United States was alleged to hâve been denied the 
person convicted, and hâve repeatedlj^ decided the proper remedy was by writ 
of error. * * * The Ji^risdlction is more délicate, the reason agamst its 
exercise stronger, vphen a single judge is invoked to reverse the décision of the 
highest court of a state In which the constitutional rlghts of a prisoner could 
hâve been clàlnied, and ihay be were rlghtly decided, or, if not rlghtly decided, 
could be reviewed and redressed by a writ of error from this court." 

The case of Pepke v. Cronan, 155 U. S. 100, 15 Sup. Ct. 34, 39 L. 
Ed. 84, is a décision of the same character under similar facts. 

Thèse décisions of the Suprême Court leave no alternative in the 
case at bar to one who would not disregard the law clearly laid down 
by the highest judicial tribunal in the land. The case falls under the 
rule which that court has established, and not under the exceptions to it 
which it has specified. The petitioner is not in custody for an act done 
under the authority of the fédéral government or of any foreign gov- 
ernment. 

The fact that the hearing and décision of his casé by the Suprême 
Court under a writ of error cahnot be had untilthe term of his im- 
prisonment will hâve ej^pired has been determined in Markuson v. 
Boucher, 175 U. S. 184, 20 Sup.Ct. 76, 44 h. 'Ed. 134,, to présent no 
exception to the gênerai fùle. Any other practice would make every 
sentence of imprisonmeriï for a short term by a state court, where the 
prisoner asserts that there was a déniai of any of his rights, privilèges, 
or immunities under the Constitution of the United States, a proper 
subject of examination on writ of habeas. corpus by the 'fédéral judges. 
Moi^eover, thé Suprême Court has the power, and, if the case presented 
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is of sufficient importance, it will undoubtedly exercise its power, to 
grant a speedy hearing and to render an early décision. 

While the original suit in the Suprême Court of Colorado for the 
injunction, the supervision of the élection, and the various proceedings 
therein, are of grave importance, and may demand the immédiate and 
final décision of many important questions which are there presented, 
those questions cannot be finally determined in this proceeding ; and the 
only authoritative adjudication that could be hère màde, if the virrit 
were issued, would be a discharge of the prisoner, or his remand to 
the custody of the sherifï. 

If the Suprême Court had not already repeatedly decided how the 
discrétion of a fédéral judge to issue a writ of habeas corpus to ques- 
tion the adjudication of a state court should be exercised in an action 
of the character of the case at bar, the nature of the original suit in 
the Suprême Court of Colorado, and of the various proceedings under 
it, the gravity of the questions they présent, the need of a speedy and 
conclusive détermination of them, the appellate and supervisory juris- 
diction of the Suprême Court over them, the fact that its décision will 
prevent confusion and conflict of opinion, will finally détermine every 
légal question, and will put an end to conflict, controversy, and litiga- 
tion, while an adjudication by a single judge in the case in hand that 
this petitioner be discharged would finally détermine nothing more, but 
would leave every other question without authoritative décision and 
open to further litigation — thèse exceptional facts would persuade rath- 
er that the application for the writ should be denied, than that it should 
be granted. 

There may be exceptional cases — doubtless such cases will arise — 
which hâve not been specified by the Suprême Court, in which the writ 
of habeas corpus should be issued by a fédéral judge to question the 
judgment of a state court, although a right of review by appeal or by 
writ of error may still exist. But the case at bar is so far and so 
clearly within the rule which the Suprême Court has laid down for 
our guidance in the cases of Markuson v. Boucher, 175 U. S. 184, 20 
Sup. Ct. 76, 44 L. Ed. 134, Pepke v, Cronan, 155 U. S. 100, 15 Sup. 
Ct. 34, 39 L. Ed. 84, New York v. Eno, 155 U. S. 89, 96, 97, 15 Sup. 
Ct. 30, 39 L. Ed. 80, and Baker v. Grice, 169 U. S. 284, 291, 18 Sup. 
Ct. 323, 42 L. Ed. 748, that the application for the writ in this case 
cannot be granted without a flagrant disregard of that rule and of the 
repeated décisions of that court. 

The application must accordingly be denied, and the pétition for the 
writ must be dismissed. 
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PORTER et al. v. TONOPAH NOBTH STAR TUNNEL & DEVELOP- 
MENT CO. 

(Circuit Court, D. Nevada. November 28, 1904.) 

No. 771. 

1. Mining Claims— Conflicting Locations— Peioritt of Right. 

So long as" a prlor location of a mlning clalm Is subsisting, no rîghts 
In any of the ground cOvered by sucb claim can be acquired by a Junior 
locator. 

2. SAME-iAMENDED CEBTIFIOATE OF LOCATION— XKVADA STATUTE. 

Cntting's Comp. Ànn. Laws Nev. §§ 210, 213, were enacted for the 
betieflt Of locators of njining claimS, giving them 90 days to perfect 
thelr location, to cure defects. If any existed, in the original notice or 
the marklng of the boundaries, mistakes in the directions and courses, 
etc. Such statute does not require the flllng of an amended certiflcate of 
location where the original notice is clear, definite, and certain, and the 
boundaries of the clàiln so marked and monumented that they can be 
readily tràced and detérmined, in which case such notice may be flied 
and recorded as a certWcatfe of location, 

3. SÀMB— CONFLICTING CtAIMS— EVIDENCE GONSIDEBED. 

Evidence considered, land held insufflcient to sustaln the burden of 
proof restlng on adverse clainîants to show that any part of mlning 
ground sought to be patented by défendant was within the boundaries 
of a claim as previously located by plaintift's and their grantors. 

Suit in Support of an Adverse Claim to Mining Property. 

Garoutte & Goodwin, for complainants. 

Campbell, Metson & Campbell and Key Pittman, for défendant. 

HAWI/EY, District Judge (orally). This is a suit or proceeding 
brought in Support of an adverse claim and protest fîled by the complain- 
ants in the United States Land Office at Carson City, Nev., against the 
application of the défendant for a patent to certain mining ground 
situated in Tonopah, Nya county, Nev., to détermine which of the 
parties has the better right to the mining ground in controversy. The 
right and interest of the complainants to the land is based upon a 
location of a mining claim known as the "Dave Lewis Hope," and the 
amended cértificate of location of said claim under the name of the 
"Mizpah Intersection" • and the right and interest of the défendant to 
the ground ià based upon a location of a mining claim known as the 
"Ivanpah." The Dave Lewis Hope claim was located August 36, 
1901, by Dave R. Lewis ànd Charles J. Carr. The notice of location 
reads as follows: 

"Location Notice Dave Lewis Hope. Notice is hereby given that the under- 
Bigned has this day located flfteen hundred linear feet on this vein or Iode, 
supposed to run in an Northwest and South E. direction with three hundred 
feet on each side of the vein. Oommencing at this monument and running one 
thousand feet in a Southeasterly direction, and five hundred feet in a North- 
westerly direction. This mine is situated in the hlll or mountain east of the 
group of mines known as the Tonopah mines owned by J. Butler and Co. 
This mine shall be known as the Dave Lewis Hope. Situated in Tonopah 
Mining District, Nye Co. Nevada. Dated Aug. 26, 1901. Locators. Dave R. 
Lewis, Chas. J. Carr." 

T 1. See Mines and Minerais, vol. 34, Cent. Dig. §§ 65, 6a 
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Thîs notice was recorded in ttie county recorder's office September 
2, 1901. The amended and additional certificate of location of the Dave 
Lewis Hope, under the name of the "Mizpah Intersection," was made 
May 17, 1902, by Jérôme P. Porter, and reads as follows: 

"Additional and Amended Oertiflcate of Location. Know ail men by thesfi 
présenta that the undersigned Jérôme P. Porter, a citizen of the United States, 
bas this 17th day of May, 1902, amended, located and claimed, and by thesf 
présents does amend, locate and clalm by the rlghts of the original discovery. 
and the location heretofore made such deeds, transfers or cpnveyances as may 
hâve been made, and thIs amended certificate made, flled and recorded as 
provided by Fédéral law and by the laws of the State of Nevada now in force, 
and local eustoms and rules fifteen hundred linear feet, on this iode, vein. 
ledge or deposit, bearing gold, silver, lead, copper and other valuable minerais, 
wltli ail its dips, angles, and variations as allowed by law, together with 
three hundred feet on each side of the middie of said vein at the surface and 
ail veins, Iodes, ledges or deposits and surface groùnd veithin the Unes o( 
sald claim. This said Iode was originally located by D. R. Levsris and Chas. 
J. Carr on the 26th day of August, 1901, and named the Dave I,ewis Hope, 
by whtch name it Is found of record in Booli E. of Mining Locations pages 
123 and 124, Nye County, Nevada Records. It Is also found in Book B. page 
119 Records of Tonopah Mining District sald County and State. The name of 
this Iode in future will be the Mizpah Intersection, the date of this amended 
location Is made the 17th day of May, 1902. The name of the amending locator 
is Jérôme P. Porter. From the discovery point at the discovery monument 
tliere is claimed by me one thousand feet in a Southeasterly direction and five 
hundred feet in a Northwesterly direction, along the course o£ said Iode or 
vein, The gênerai course of this vein is North 8° West by South 8° East. 
The discovery shaft or its équivalent is situated upon the claim eight hundred 
feet South from the North end center and exposes the ledge at a depth of 
fully t&n feet; its dimensions are 5 by 8 by 10 feet deep, This further ad- 
ditional and amended certificate of location is made and flled without waiver 
of any prevlously acquired and existing rights in and to said mlning claim. 
but for the purpose of correcting any errors or omissions in the original loca- 
tion, or location certificate, description or record ; and for the purpose of se- 
curing the benefits of the Act of the Législature of the State of Nevada. Ap- 
proved March 16th, 1897, and the amendments thereto, and of conformlng to 
the requirements of law. The amending locator hereto is the original locator 
or lawful grantee deriving title and right of possession from them by deed of 
conveyance. [Then follows a description of the location by metes and bounds.l 
Locator. Jérôme P. Porter." 

In this amended notice there are several interlineations and changes, 
and there was more or less controversy as to who made the same. This 
is especially true as to the erasure of the word "shaft" and substitution 
of the word "monument." There was also another amended and addi- 
tional certificate of location in pencil, and with more or less interlinea- 
tions, that was left by Dr. Porter with the recorder. The notices, how- 
ever, are substantially the same. 

The notice of location of the "Ivanpah" by F. M. Ish, of date October 
10, 1901, is as follows: 

"Certificate of Location. State of Nevada, Nye Co, Know ail men by thèse 
présents that I, F, M. Ish, hâve this 10 day of Oct. 1901, located 1500 ft. linear 
ft. on the Ivanpah Iode or vein or deposit, together with 300 ft. on each side 
of the middie of the vein 700 ft running southerly and 800 ft. northerly from 
center of discovery monument. Situated Tonopah Mining District, Nye Co. 
State of Nevada, to wit, the south end of this claim adjoins the north side Une 
of the Mizpah mine and crosses a portion of the east end of the Lucky Jim 
— is situated on the west and northvrest slope of the high hill northeast of the 
towii of Tonopah, known as the Oddie Peab." 
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This notice was recorded in the office of the district recorder, and in 
the office of the county recorder, January 8, 1903. There was but one 
location notice. As posted on the ground it was called "Notice of Loca- 
tion," and when recorded it was called "Certificate of Location." 

It will be observed that the Dave Lewis Hope mining claini was prior 
in point of time to the other daims, and if it included any portion of the 
ground within the Ivanpah location, and if the law was complied with 
by the ownèrs of the Dave Lewis Hope as to the work and labor to be 
done tlipreon, then it would necess^rily follow that a decree should be 
rendered in favor of complainants. Because "mining claims are not 
open to relocation until the rights of a former locator hâve come to an 
end," two locations cannot legally oçcupy the same space at the same 
time. However regular in form a junior location might be, it is of 
no effect as against the rights conferred upon the prior locator, so long 
as the prior location is subsisting. Thèse principles were announced 
by the Siipreme Court'in Belk v: Meagher, 104 U. S. 379, 284, 26 
L. Ed. 735, in 1881, and repeated in numerous décisions, including Del 
Monte IVÎ, Co. v. Last Chg-nce M. Co., 171 U. S. 55, 79, 18 Sup. Ct. 
895, 43 L. Ed. 72, decided in 1897, and hâve always been followed by 
the national courts, and are toc well settled to require discussion. 

The testimony on behalf of the complainants as to the place where 
the discoyery monument of the Dave Lewis Hope was erected, and as 
to where the notice was posted, taking the directions and distances men- 
tioned in the' notice, would so locate the land as to include a portion of 
the ground embraced in the Ivanpah location. On the other hand, un- 
der the testimony of the défendants, the discovery monument, with: 
the notice thereon, of the Dave Lewis Hope, would locate the ground 
entirely without the premises covered by the Ivanpah location, and would 
not includè the eut claimed to hâve been made by the locators of the 
Dave Lewis Hope. Upon thèse points, as well as others, the testimoin- 
is more or less conflicting, and, in many respects, unsatisfactory. 
There is more or less uncertainty in the testimony upon ail the con- 
trolling questions of fact involved in this case. 

With référence to the location of the claini and discovery monument 
on the Dave Lewis Hope, Carr testified that he and Lewis put up nine 
stakes and monuments on the différent lines and courses of the claim. 
giving the distances and directions, and that the first one that he built 
was "about 45 or 50 feet" north of "the présent shaft where the North 
Star tunnel is worked" ; that this stake "was placed in rocks, and a 3 
by 4 scantling in it." This was his starting point. "Our location work 
was hère. * * * i put one notice the first day from the location 
ground on the vein." At ail the corners he placed notices in cans, 
"describing what corners and what directions they were in." 

Caper, at Carr's requçst, in the month of October, 1901, went up on 
Oddie mountain and siayed there about one hour. He testified that he 
knew where the North Star hoisting works are now — 

"But I bave neyèr been up there. Q. Where did you go with Mr. Carr on that 
?rouhd with référence to that shàft or those hoisting works? A. Well, I don't 
know exactly; It iS close there, some'where On the side of the hill. • • • 
Q. What did y6u see there? A. I sèe they hâd a eut there. • * * Q. De- 
scrihe that cUt to the court. A. There .was a eut, I think, about 15 feet long, 
and the face was about 10 feet. • • • Q. How wide was It? A. About 
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4 to 4% feet. * * ♦ Q. Did you see any monument or stake around there 
anywhere? A. I see the monument a few feet above his eut up there. * * - 
Q. How close to the eut? A. Tbree or four feet : somewhere there. Q. Was 
there any notice there at that monument? A. He had some paper out of the 
can, and he read it, I was on the eut at that time, and when I went in there 
I see his name and Lewis' on the paper." 

As to the work donc upon the claim, Carr testified that, about 8, 
10, or 12 days after they had put up their monuments, they com- 
menced work right alongside of the location. 

"We made a eut of three lengtbs of the shovel ; the shovel measures flve 
feet; and that made 15 feet, and from 4% to 5 feet wide. Q. How deep was 
that eut at the face? * * • With référence to your height? A. Well, it 
was a little over my reach. • * • Q. State to the court when this worlj 
that you hâve described was completed. * • * A. I guess we were about 
from 35 to 40 days doing it. * * * Thirty-five or thlrty-eight or forty days, 
something like that; long before the required time, any how. We had 90 
days." 

Dr. Porter testified that he first went to Tonopah in the month 
of November, 1901 ; that he saw a eut near the présent North Star 
shaft, but paid no particular attention to it at that time; that in 
the latter part of April, 1902, he went upon the ground with Dave 
Lewis, and the eut "was still there" ; that about the middle of May, 
liaving previously obtained a bond on the claim, he enlarged the 
eut. "The eut then was 4^ feet wide, and I enlarged it to about 
14 feet wide, and eut a large adit in the hill. * * * Sunk a 
prospecting shaft 5 by 8 in the clear" on the vein which was ex- 
posed by the eut. In ail, he performed over $100 worth of work on 
the eut. He also testified that he had, and introduced, a photo- 
graph showing the eut as it existed prior to his doing any work 
thereon, and also another photograph taken after he finished his 
work. He then testified as to what steps were taken by him on 
May 17, 1902. On his cross-examination, in describing the posts 
and monuments, he was asked : 

"Q. IMd you see any location monument there? A. No, sir. Q. Ail that you 
!-'aw then were eight monuments? A. Yes." 

He then described the monuments as they appeared to him in 
April, 1902, when he went baek there. At another time, when 
testifying about the attachment papers: 

"Q. I am asking you about point No. 1 on the Carr dlagram. Was there a 
monument at that point on the Dave Lewis Hope claim? A. I did not see one 
there." 

On behalf of défendant, Frank M. Ish testified that prior to Oe- 
ber 10, 1901, the date of the Ivanpah location, he examined the 
ground, and went over the hill to ascertain where there was vacant 
ground. Among other things, he said : 

"In looklng this ground over, I went to every monument that was on that 
hill that could be seen, commencing at the north end of the Mizpah, or the 
east end of the Mizpah, and going across the ground in a northwesterly direc- 
tion, and whatever ground was vacant to the left of what I thought to be the 
Silver Star location. * * » i examined ail of the monuments that I could 
see, of whatever nature or description, was on that ground, and I found in 
my investigations, up near the top of Mount Oddie, I found the location post, 
discovery post, of the Dave Lewis Hope claim. 1 found a monument probably 
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20 inches hlgh, possibly two feet and a half across. ♦ * • A small monu- 
ment df rock; and In that monument a small ean — a baldng-powder can or 
something of that klnd, I thlnk — with a reihovable top, and I took out and 
read the notice. Thls notice then claimed, if my recollection serves me riglat, 
500 feet northwesterly, and 1,000 feet southeasterly, or nortlierly and southerly. 

♦ • * I am not exactly positive of that, more than it was, l thlnk, north- 
erly or northwesterly, and sontheasterly. Knowlng the latitude that pros- 
pectors take to get the directions and locations of a claim, I sought to the 
north forspace that would Indicate where hls Unes were, and I found none. 
I then went to the south agaln, and examlned ail the ground along on the Une 
of the Mizpah, or about that point, which would take It about the required 
distance, afid I found none there. There were no sida monuments that I 
could flnd, and, not knowlng further about his ground, i located the Ivanpah." 

After givihg a description of how he made the Ivanpah location, 
where his posts and monuments were placed, etc., upon which 
there is no controversy, he testified, in answer to questions, as 
follows : 

"Q. State whether or not there wa$ any excavation In the nature of a eut 
on that ground in October, 1901, when you went there. A. No, sir ; there was 
absolutely riot a breaklng of the surface, not a pick point, that was visible 
for a distance of a hundred feet anywhere wlthin the confines of what was 
then located as the Ivanpah clalm." 

He was asked whether any work was donc by him on the Ivan- 
pah: 

"A. Tes, sir ; I did not do the work myself, but I empoyed Mr. L. O. Ray. 
He subsequently dld the work ; he dld it, about the Ist of December, by driv- 
ing a eut Into the hlll, which exposed the vein at a depth of 10 feet. Q. Was 
any work done withln the llmlts of the Ivanpah claim subséquent to October 
8 or 9, 1901, other than thls work? A. No, sir; there was none done, not a 
partlcle. Q. Now, as to 1902, was there any work done withln the Ivanpah 
by any one? A. Yes, some tîme In the month of February. • * * i (jon't 
know the date. I at that time had charge of a property at a place called 
Weepah, out at Lone Mountain, and, employlng a number of men, It was 
necessary for me to go Into town very often ; that Is, qulte often, sometimes 
once a week, sometimes once in two weeks, or oftener. I do not remember 
the dates, but on returnlng from one of thèse trips I saw that an excavation 
had been made on the side of the mountaln at a point where, very near where, 
the présent location of the North Star shaft is. It was new, and I dlseovered 
lt> as I say, from a long distance. The breaklng of the surface of that hill 
you can see for long distances. It was plalnly visible from the town." 

His attention was called to a diagram made by Mr. Carr, and he 
was asked the question : 

"Assumlng that the whlte Unes as made by Mr. Carr are the Unes of the 
Dave Lewis Hope claim, where would the dump made when you were going 
back and forth to Weepah be — Inside of those whlte Unes, or outside of them? 

• * * A. I belle ve It would be clear outside of their Unes. Q. About how 
many feet would It be from the point where you found the Carr notice?" 

And, after specifying certain figures marked on the diagram, he was 
asked : 

"Uslng that aS a starting point, how far outside or inside of the westerly 
slde Une of the Dave Lewis Hope clalm would that dump beî A. It would be 
well wlthout Ifc" 

In the course of his testimony: 

"Q. Was there a smaller eut at the place where you say you saw thls work 
done In February? Was there a small eut prior to February at that place? 
A. No, sir. Q. Could It hâve been there and you not hâve seen it? A. No, sir ; 
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it could not hâve been there and I not hâve seen It * • ♦ Q. You hâve 
heard Mr. Carr testlfy that In August of 1901 he put up nlne large monuments 
there on that ground, and put tin cans in each of them, and stakes in eacli 
of them. I will ask yon whether or not at any time in 1901 you saw any monu- 
ments or stakes of the kind or character at the place dcscrihed by Mr. Carr, 
except the one where you found the notice of location? A. No, sir ; I never 
saw them, and I know, further, that if they had existed I could not hâve 
helped but seen them." 

There were eight other witnesses on behalf of the défendant who 
testified to seeing the location monument and notice of location at or 
near the point testified to by Mr. Ish, and several of them testified as to 
the examination of the ground and finding no posts or monuments on 
the lines testified to by Mr. Carr previous to the time when Porter 
made his amended location, and many reasons are given tending to show 
that the witnesses could not be mistaken. They vary somewhat as to 
the distance of the location monument from the work in the eut near 
the North Star shaft, most of them placing it up on top of the hog's 
back "near the apex of Mount Oddie." 

Nine witnesses besides Ish testified that there was no work done by 
anybody at the point testified to by Carr near the North Star shaft 
until the month of February, 1903. The testimony upon this point is 
clear, direct, positive, and convincing in its character. It seems unrea- 
sonable to believe that the witnesses could hâve been misled or mistaken. 

A brief référence to the record will indicate with sufficient clearness 
the gênerai character of this testimony. Ray, a stockholder in the 
défendant corporation, was familiar with the location. He testified 
that the first time he saw the eut was "about thé 15th of February, 
1903" ; that he lived at Ray, and frequently visited Tonopah ; that 
"the trail I went over time and again in December went right to the 
side, not more than three feet from where that eut was placed after- 
wards"; that there "never was any eut in that mountain during the 
month of December, 1901, or any time previous to that" ; that he was 
over the ground four or five times during the month of January. 
Curtis, a wholly disinterested witness, testified that there was no eut or 
excavation within a radius of 200 feet from where the North Star shaft 
now is, when he visited the place in November, 1901. The testimony 
of Oddie and several other disinterested witnesses is substantially to 
the same eflfect. 

Ramsey testified that he was on the ground with Curtis and Salsberry, 
and that there was no eut or excavation at that place. 

"Q. Hovc do you know? A. Well, I know because we were right in the par- 
ticular spot ; sat down there for a while ; probably half an hour we sat there 
and talked — Mr. Curtis, Mr. Salsberry, and myself. Q. Was there any digging 
or use of a pick there at that time? A. I didn't notice any digging at ail. Q. 
Did any of your party do any digging there at that time? A. I did a little 
digging with a pick ; went around and made a little hole a few inchea deep. 
Q. What were you digging on, if anything? A. We were sitting on the ground 
there, and a kind of streak ran down there; I dug down and dug eut some 
black-looklng stuff — manganèse." 

The testimony of John McCune, a typical pioneer mining prospector, 
is very strong. He knew Dave Lewis, and at one time worked three 
shifts for him on the Dave Lewis Hope claim along about the Ist of 
February, 1902. The work consisted of a crosscut, "an open eut," 
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near where the North Star shaft is iiow; "wasn't very far from it 
sure. Q. Who paid you for that work? A. Dave Lewis." He used 
ppwder and steel proeured from Davis & Lotlirop. Dave Lewis showed 
him the location monument, 

"It was up on a ridge ♦ • • a Uttle bit west of north from where we 
done thé ■work. Q. Àbout how far north wonld you figure It? * * • A. 
I didn't hâve any compass for that. Q. How far would you guess it to be? 
A, Well, I would guess it probably 300 feet — some place in that neighborliood. 

• • • Q. When you went up to do this work, was there any eut where 
you started this eut in? A; There was a iJttle work there, net anything to 
speak of. • * ♦ ïou could not call It work; it was just enough to show 
that somebody had been on the ground, I guess. Q. Been scratching there? 
A. Well, tbat Is ail it was. * * * I could not call it location work at ail. 

• * * Oh, it was just enough to show that there was somebody there ; it 
was kînd of dtawn, or shoveled, the dirt, or I don't kiiow whether they had 
a shovel at ail or not" 

It appears from the record that Dave Lewis before his death made 
a confidant of Mr. Davis, a mercharit ïii Tonopah ; deposited his money 
with him, when he had any ; traded with him ; and often tall<ed about 
his property.and, of the Dave Lewis Hope claim. The books kept at 
the store of Davis & Lothrop show the purchase of the materials fur- 
nished McCune, at the request of Lewis, at the time mentioned. In 
April or May, 1902, having heard much talk about the Dave Lewis 
Hope, Daiyis, in the interèst of Lewis, and Mr. Harris, the secretary 
of the défendant, made an engagement with Lewis, and met him on 
the ground with the avowed purpose of having him show them where 
the ground was, and what work had been done upon it, etc. Much 
of the testimony of thèse witnesses consisted of statements and déclara- 
tions made by Lewis which will only be considered as leading up to 
the facts testified to by the witnesses. Lewis showed them, among other 
things, the eut at the point near the North Star shaft, and told them 
the work was done in February, 1903. He aiso pointed out to them 
the location monument of the Dave Lewis Hope, about 300 feet north - 
erly up the hill from the eut where he claimed he had done some work. 
They went to this monument, examined the ground thoroughly ail 
around the vicinity, and found nothing to show that any work had ever 
been done there. 

Eleven witnesses, men of prominence and good standing in Tonopah, 
and nearly ail of them wholly disinterested, testified that they were well 
acquainted with thë gênerai réputation of Charles J. Carr in the com- 
munity as to truth, honesty, and integrity, and that it was bad. 

The mère contradiction of a witness does not necessarily warrant the 
court in disregarding the whole of his testimony for want of cor- 
roboration, but the contradiction may be such as tends to weaken, if 
not entirely destroy, the force and effect of his testimony. A witness 
may also be directly impeached by proof that his gênerai réputation for 
truth, honesty, and integrity in the community where he résides is 
bad. 

The burden of proof to establish the validity of the Dave Lewis Hope 
daim, and that it included some portion of the ground embraced within 
the boundaries of the Ivanpah location, was upon complainants. They 
failed to establish thèse facts by a prépondérance of évidence to the 
satisfaction 6i the court. There was no amended location made to the 
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Dave Lewis Hope until long after the 90 days had expïred wîthin 
which time it may be conceded, for the purpose of this case, that an 
amended notice of the Dave Lewis Hope claim might hâve been made 
so as to include a portion of the Ivanpah location. The original 
location was made August 26, 1901 ; the amended location by Porter 
vvas not made until May 17, 1903, over eight months after the original 
location was made, and long subséquent to the date of the location of 
the Ivanpah claim. This amended location, in so far as it covers any 
portion of the Ivanpah location, in the light of ail the facts, is subsé- 
quent in, time to the rights acquired by the Ivanpah claim. If the 
amended certificate of location of the Dave Lewis Hope claim had been 
made and recorded within the 90 days provided by the statute, or at 
any time thereafter before the Ivanpah was located, then it might be 
claimed that the record notice thereof would hâve been prima facie évi- 
dence of its own sufficiency, as provided by the statute of Nevada. But, 
as is said in 1 Lind. on Mines (2d Ed.) § 393 : 

"The real purpose of the record Is to operate as constructive notice of the 
fa et of an asserted claim and its extent. When the locator's right Is chal- 
1en.a:ed, he should be compelled to establish by proof outside of the certificate 
ail the essential facts, -without the existence of which the certificate possesses 
no potential validlty." 

And further adds: 

"Tliese facts once proved, the recorded certificate may be considered as 
prima facie évidence of such other facts as are required to be stated therein." 

After a careful examination and considération of ail the relevant 
testimony contained in the record, I am clearly of the opinion that 
the decided weight of the évidence shows that on the lOth day of Oc- 
tober, 19Ù1, the ground then located by Ish as the Ivanpah was vacant, 
public minerai land, subject to location ; that the Ivanpah was a valid 
location ; that the locator and owners thereof hâve f uUy complied with 
the law, and hâve the better right and title to the ground covered by 
such location. 

The fact that no amended location of the Ivanpah ground was made 
within the 90 days after the location, cannot be taken advantage of by 
the complainants under the facts of this case. I do not understand the 
law to be, in cases where the original notice is clear, definite, and cer- 
tain, and the boundaries of the claim so marked and monumented that 
the same can be readily traced and determined, that it is necessary for 
the locator thereof to file an amended certificate of location, as required 
by sections 310 and 313, Cutting's Comp. Ann. Laws, Nev. That 
statute was passed for the benefit of the locators, giving them 90 days 
to perfect their location, to cure defects, if any existed, in the original 
notice or the marking of the boundaries, mistakes in the directions and 
courses, etc. The certificate of location and amended certificates may 
always be made within the 90 days so as to allow the discoverer "to 
rectify and readjust his Unes whenever from any cause he desires to do 
so, provided he does not interfère with or impair the intervening rights 
of others." But if the locator is satisfied with his original notice, lie 
can file the same within 90 days, and can call it his certificate of loca- 
tion. The object of the statu tes of Nevada, touching this matter, was 
fully discussed and stated by this court in Tonopah & Sait Lake M. Co. 
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V. Tonçipah M. Co., 125 Fed. 389, 396, aiid the prînciples there an- 
noURced are applicable to this case, and fully support the views I hâve 
expressed, 

The defertdant proved ail the necessary facts entitlingf it to a patent. 
Let a deCree be entered in favor of the défendant, with costs. 



KNICKERBOCKEE TRUST CO. v. MTERS. 
(Circuit Court, M. D. Pennsylvanla. November 30, 1904.) 

1. CoBPOBATioNS— Statijtobt Liabilitt or Stockholdeks— Manneb or En- 

FOBCïMEIfT. 

ÛJidèir Acts Md. 1892, p. 153, c. 109, § 85/, whlch provides wlth respect 
to certain kinds of corporations that "each stockholder shall be liable to 
depdsltors and credltors * * * for double the amount of. stock at 
the par value" held by hltn, the llablllty Is absolute and direct to cred- 
ltors, and, both under the gênerai law and the Maryland décisions, may 
be eûforcéd by an action at law by a credltor agalnst a particular stock- 
holder to the exteut of the cresdltor's daim or the Ilmit flxed in the 
statute, ahy payment prevlously made belng available as a défense pro 
tanto; 

2. SaME— RETROACTIVE StATUTE— IMPAIBING OBLIGATION OF CONTEACT. 

The right of Indlvldual action. by a créditer for hls own benefit, given by 
such statute, whlch became a condition of the creditor's eontraet with 
the corporation, could,-not be taken away by a subséquent statute ; and 
Act Md. 1904, p. 579, c. 337, whlch attempted to take away such right, 
amd substltute ther^jpr a single suit in equity In a Maryland court for 
tbe beneflt of ail credltors, to whlch any nonresident stockholder might 
become a party, and provlded that, when any such stockholder did so, any 
indlvidùal action pending agalnst hlm, and commenced since January 1, 
1903, should abate, Is fnvalid, net only because It substltutes a reniedy 
less efflcaclous to a credltor who bas brought an action agalnst a solvent 
stockholder, but also because it Impairs the obligation of his eontraet 
by rétroâctlvely changlng the character of the stockholder's llablllty 
thereiindW. 

3. Samb— Natuee of LiABiniTT— Acts Opekating to Dischaege, 

tfnder Acts Md. 1892, p. 153, e. 109, § 851, whlch makes stockholders dl- 
rectly liable to credltors of the corporation for double the par value of 
their stock, such llablllty Is not secondary, but primary, and, as between 
them, the stockholder is a principal debtor, who may be sued wlthout 
eshausting the remedy agalnst the corporation ; hence an agreement 
between a credltor and the corporation by whlch coUaterals are applied 
on the debt at an agreed value In good faith, or a settlement with In- 
dorsers by whlch they are released on payment of an agreed sum, does 
not operate to discharge a stockholder from llablllty for a balance still 
due the credltor. 

4. Same— Saxe of Stock— Failtjee to Hâve Tbansfëb Recoeded. 

A. stockholder in a corporation cannot avoid his statutory liability to a 
credltor on account of stock whlch he sold prior to the création of the 
debt, where he negleeted to hâve the stock transferred on the books of 
the Company as requlred by Its rules and the terms of his certificate. 

, At Law. Rule for judgment non obstante veredicto on reserved 
points. 

T 1. stockholders' llablllty to credltors, see notes to Rlckerson RoUer Miil 
Co. V. Farrell Foundry & Machine Co., 23 C. C. A. 315 : Scott v. Latimer. SS C- 
C. A. 23. 
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Action at law to enforce the liability of a stockholder of a corpora- 
tion imposed by statute in favor of creditors. Verdict was taken for 
plaintiff for $4,000, subject to the following points of law which were 
reserved : 

(1) Whether there was any évidence on which the plaintiff Is entitled to re- 
oover, with leave to enter judgment in favor of the défendant notvrithstandiiig 
the verdict if the court should be of the opinion that, upon the law, it should 
be so entered. (2) But If the court should be of opinion that the plaintiff was 
entitled to recovery, then subject to the further point whether the verdict 
should not be reduced from $4,000 to $2,000, in view of the admitted fact 
that the défendant on May 9, 1900, prior to the time when any liability had 
accrued to the plaintiff in the premlses, had sold to one Jacob Slagle 100 
of the 200 shares of the stock of the Oity Trust & Banliing Company, on 
which the defendant's liability is claimed, and had delivered the certiflcate 
for such shares to said Slagle, duly indorsed, but had failed to hâve the shares 
transferred on the booka of the company as requircd by its rules. 

W. Calvin Chesnut and Ç. E. De Lone, for plaintiff. 
Nevin M. Wanner and C. E. Ehrhardt, for défendant. 

ARCHBALD, District Judge. It is not disputed that at the time the 
City Trust & Banking Company of Baltimore, Md., became indebted to 
the plaintiff, on April 20, 1903, as well as in June following, when it 
became insolvent and passed into the hands of a receiver, the défendant, 
J. Wesley Myers, was a stockholder in the company, owning 100 shares, 
at least, of the par value of $1,000. He was credited on the books with 
double that number, which was the extent of his original holdings, ac- 
quired in March, 1900, but he had sold one-half of what he had in 
May of that year to one Jacob Slagle, turning over to him one of 
the two certificates into which he had had his stock divided for 
the purpose; no entry of this, however, having been made on the 
books of the company, as required by the terms of the certiflcate 
and the rules. The charter of the company, by express provision, 
was made subject to the Acts of the General Assembly of Mary- 
land of 1892, p. 153, c. 109, wherein, in section 85/, it is ordained 
with regard to corporations of this character that "each stockholder 
shall be liable to depositors and creditors * * * for double the 
amount of stock at the par value held by" him, and it is upon this 
that the responsibility of the défendant in the présent action is 
predicated. 

The liability so imposed is absolute, direct, and several, and any 
stockholder may be pursued by action at the instance of a créditer, 
and judgment recovered to the full extent fixed by the statute, so 
far as it is necessary to satisfy his claim, provided the stockholder 
has not already paid other corporate debts, for which, so far as he 
has, he is entitled to crédit pro tanto. Not only is this the gênerai 
law (8 Cycl. Law Proc. 678, 679; 26 Am. & Eng. Encvcl. Law [2d 
Ed.] 1021, 1041; Dreisbach v. Price, 133 Pa. 560, 19 Àtl. 569), but 
it is that which prevails in Maryland, on which the liability of the 
défendant primarily dépends (Matthews v. Albert, 24 Md. 535 ; 
Norris v. Johnson, 34 Md. 485 ; Hammond v. Straus, 53 Md. 1 ; 
Colton V. Mayer, 90 Md. 711, 45 Atl. 874, 47 L. R. A. 617, 78 Am. 
St. Rep. 456 ; Cahill v. Original Big Gun Ass'n, 94 Md. 353, 50 Atl. 
1044, 89 Am. St. Rep. 434). In Norris v. Johnson, 34 Md. 485, the 
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question was whether the liability could be enforced agaînst an 
individual stockholder by one créditer, where others were shown to 
exist, or whether resort must be had to equity to obtain relief; 
and, in disposing of it, the court says : 

"They [th<î membei-s] become stoekbolders In thèse corporations voluii- 
tarily, and rlsk their rodney in them for expected gain to themselves, and witb 
f ull knowledge ot the nature and estent of the liability [whlch] the law 
eayis they shall assume Iri So dolng. In thls way crédit Is given to the cor- 
poration that contracta the debts, and, when debts are thus contracted, we 
see nb objection to pertnlttlng any créditer to seek out any responslble stock- 
holder, and sue him at law for the debt, and place on him the burden of pro- 
ceedlngs In equity to obtain contribution from others equally liable with 
hlmsëlf. The credltors, as amongst themselves, may hère, as In other cases, 
be well left to a race of diligence In the recovery of their clalms, especially 
when theextent of recovery as agalnst any one stockholder Is llmlted, and he 
can shove that the limit has been reached, as a défense to any f urther suits. 
It is true, he may be thus compelled to pay more than his share, looklng to 
the like responsibility of other stockholders, but for thls he has hls remedy 
in equity for contribution." 

Supplenienting this, it was held in Colton v. Mayer, 90 Md. 711, 
45 Atl. 874, 47 L. R. A. 617, 78 Am. St. Rep. 456, not only that the 
liability ran directly to creditors, to be enforced in an action at 
law by a créditer against a particular stockholder, but that it could 
not be enforced by a receiver of the company for the benefit of ail 
creditors gejierally. 

Without disputing thèse principles, the défendant relies upon 
certain changes in the statute law of Maryland by which he claims 
to hâve been relieved. By act of March 25, 1904, p. 179, c. 101, 
section 851 of Acts 1892, p. 153, c. 109, which is the basis of the 
defendant's liability, was repealed, and re-enacted so as, in sub- 
stance, to provide that, in corporations Hke the one hère, stockhold- 
ers should be individually responsible, equally and ratably, and not 
one for another, for the debts and engagements of the corporation, 
to the ampunt of their stock at its par value, in addition to such 
stock; such liability to be an asset of the corporation for the ben- 
efit of ail creditors, so far as necessary to pay the debts, and to 
be enforced only by appropriate proceedings by a receiver, as- 
signée, or trustée of the corporation, acting under the orders of a 
court of compétent jurisdiction. But as it is expressly provided 
that the rights and remédies of any créditer ujider existing laws 
against the stockholders of the corporation who were liable to such 
créditer at the time of the passage of the act shall remain unaf- 
fected thereby, it needs no further notice. There is another modi- 
fication, however, which is of more significance. By act of April 
13, 1904, p. 597, c. 337, a section to be known as 85/1 was added to 
the statute, whereby it is provided that the exclusive remedy for 
the enforcement of liability, under the law as it stood befere the 
repeal and re-ënactment of the section referred to, should, as against 
stockholders residing in the state of Maryland, be by bill in equity 
in the nature of a creditors' bill by one or more creditors in behalf 
of ail, in a court having jurisdiction within the limits ef the county 
or the city of Baltimore, in which, as the case might be, the prin- 
cipal office or place of business of the corporation then was, or had 
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last been, to which bill stockholders residing beyond the Hmits of 
the State might become parties défendant, and thereupon should 
not be proceeded against in any other state or territory in respect 
to any liability imposed by the section as it stood before its repeal. 
This amendment was made operative as of the Ist of January, 
1903, and was, as it is declared, to cause the abatement of ail actions 
which had been brought against stockholders since that date to 
enforce the statutory liability created by the section under discus- 
sion as it stood before its repeal, with a saving provision, however, 
as to the opération of the statute of limitations, for the intérim, as 
to any plaintiiï in any such abated action who should within 60 
days from the passage of the act become a party to the creditors' 
bill ; the costs of such action to be transferred to, and taxed in, the 
equity proceedings. Availing himself of the privilège given by this 
enactment, the défendant, on his own pétition, a few days before 
the présent case was called for trial, was made a party défendant 
to a creditors' bill pending in circuit court No. 2 of Baltimore City, 
brought against the stockholders of the insolvent City Trust & 
Banking Company, to enforce the liability imposed by the statute 
by virtue of which it is contended that the présent action falls. 

The liability assumed by the défendant in becoming a stockholder, 
according to the law as it stood at the time he took stock in the cor- 
poration in question, in March, 1900, as well as in April, 1903, when 
the loan was obtained by it from the plaintiiï company, was in the nature 
of a contract with prospective creditors (26 Am. & Eng. Encycl. Law 
[2d Ed.] 1020; Matthews v. Albert, 24 Md. 535; Norris v. Wrenschall, 
34 Md. 492), and could not as such be impaired in any essential par- 
ticular by state législation (Hawthorne v. Calef, 2 Wall. 10, 17 L. Ed. 
776 ; Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 263, 27 L. Ed. 966 ; Rich- 
mond V. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864 ; Hunting- 
ton v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123 ; Concord 
National Bank v. Hawkins, 174 U. S. 364, 19 Sup. Ct. 739, 43 L. Ed. 
1007 ; Whitman v. Oxford National Bank, 176 U. S. 559, 20 Sup. Ct. 
477, 44 L. Ed. 587). It ran moreover, as we bave seen, directly from 
the stockholder to the créditer. Colton v. Mayer, 90 Md. 711, 45 Atl. 
874, 47 L. R. A. G17, 78 Am. St. Rep. 456. And the obligation thus 
became a part of every contract, debt, and engagement of the corpora- 
tion, as much as if severally made with the stockholder himself. Rich- 
mond V. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864. If this be 
so, it is difficult to see how the statutory changes to which référence 
has been made, and on which the défendant relies to escape responsi- 
bility, can be sustained. The attempt is made to do so on the ground 
that they afifect the remedy only, and not the right, but this far from 
appréciâtes the radical différence in the results brought about. The 
stockholder may be liable to the same pecuniary extent as before, but 
the manner in which it is worked out is entirely changed. Instead of 
being answerable to the creditors severally, of which each is entitled to 
avail himself by separate action against any responsible stockholder, 
according to his own convenience, wherever found, and with respect 
to which, as between creditors, it is a race of diligence — the first to sue 
being entitled to appropriate the whole until fully paid — the liability 
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of the stockholder is to creditors, generally and ratably, to be enforced 
by bill in the courts of Baltimore, to which ail are virtually constrained 
to resort. This is much more than a variation in remédies. It is a 
différence in substantive rights. Dexter v. Edmands (C. C.) 89 Fed. 
469 ; Western National Bank v. Reckless (C. C.) 96 Fed. 70 ; Webster 
V. Bowers (C. C.) 104 Fed. 627 ; Woodworth v. Bowles, 61 Kan. 569, 
60 Pac. 331. The contract which the créditer had with eacli stockhold- 
er, as though written into the bond, has been eut up by the roots, and 
it is idie to suggest that anything like an équivalent has been given in 
its place. 

Éven where a change of remedy is sanctioned, the new one to be 
valid, must be as efficacious as the old, which is not the case where 
it is so qualified and restricted as materially to abridge the rights of the 
party affected, as they stood under the previous law. Green v. Biddle, 
8 Wheat. 1, 5 h. Ed. 547; Louisiana v. New Orléans, 102 U. S. 203, 26 
L. Ed. 132 ; Seibert v. Lewis, 122 U. S. 284, 7 Sup. Ct. 1190, 30 L. Ed. 
1161; McGahey v. Virginia, 135 U. S. 662, 10 Sup. Ct. 972, 34 L. Ed. 
304 ; Barnitz v. Beverly, 163 U. S. 118, 16 Sup. Ct. 1042, 41 L. Ed. 93. 
On this basis, therefore, equally with the other, the présent enactment 
cannot stand. Not only, as we hâve seen, is the créditer, where before 
he had a free hand, remitted and confined, as to Maryland stockholders, 
to a suit with other creditors in the home forum of the insolvent cor- 
poration, and as to nonresidents of the state, to similar suits where they 
are to be found ; but, by the express provision of the law, existing ac- 
tions, if any, in which he had a perfect right of recovery, are abated, 
without more, if within the state, or, if elsewhere, by the nonresident 
stockholder, who is being pursued, voluntarily appearing as a défendant 
in a pending bill in the Baltimore courts. Applying this to the présent 
case, the remarkable resuit is produced, that, under a law passed three 
weeks after the action was instituted, the défendant, four days before it 
is called for trial, by being made a party to a suit in the circuit court No. 
2 of Baltimore, is enabled to defeat a recovery hère, the right to which 
was complète when the action was begun ; the plaintiff being turned out 
of court with costs. It is said that the costs are taken care of by the 
statute; being transferred to the equity proceedings, if the creditor 
so wills. It is not easy to understand how others who hâve had no 
part in making them can be burdened in this way, but, however that 
may be, the question of costs is only of incidental significance. The 
material thing is that the remedy originally possessed by the creditor, 
which entered into the very substance of the obligation, has been sum- 
rnarily eut off, and that the one which has been substituted so changes 
the relation of the parties as not only to affect the character and value 
of the contract, but seriously to hamper and abridge its enforcement. 
Having regard to the fundamental law of the land, this cannot be done. 

It may Jbe that, abstractly considered, the change in the law is just. 
Cushing V. Perot, 175 Pa. 66, 34 Atl. 447, 34 L. R. A, 737, 52 Am. St. 
Rep. 835 ; Bail v. Andersen, 196 Pa. 86, 46 Atl. 366, 79 Am. St. Rep. 
693. It is, no doubt, a hardship to compel the individual stockholder 
to respond to the full amount of his liability in différent suits to one or 
more creditors, until it has been exhausted, and then seek contribution 
from others similarly situated, in perhaps widely separated jurisdictions, 
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în order tfiat he may hâve to pay no more than his proper share ; from 
which, under the présent act, he is relieved by a single suit in the courts 
of the domicile of the corporation, in which, after an ascertainment of 
the debts and a liquidation of the assets, the déficit is distributed amongst 
ail the stockholders ratably. But thèse are considérations to be ad- 
dressed to the lawmaking powers when the original act creating the 
obligation was passed, and hâve no place hère. The matter is one of 
strict law, and must be so disposed of. This was not the character of 
liability imposed by the law as it stood when the défendant became a 
stockholder and the debt was contracted, and it is to that that the de- 
fendant must be held. The Législature could not, without overturning 
♦^he contract relations between the parties established by the statute, 
assume to substitute a différent liability, and make it rétroactive, as they 
hâve. 

It is contended, however, that the défendant is discharged by the acts 
of the plaintiff, by which others who were held for the obligation hâve 
been released. It seems that, at the time the loan was made by the 
plaintiff to the City Trust & Banking Company, a note was taken. 
which the nine directors of the company personally indorsed and guar- 
antied; bonds of the Hammond Ice Company, of the par value of 
$300,000, being also pledged as collatéral security. Upon the subsé- 
quent default and failure of the company, by arrangement with the di- 
rectors thèse bonds were credited at $20,000, which was conceded to be 
their full value, and the directors themselves paid over various sums, 
amounting in the aggregate to $15,000 ; the plaintiff thereupon agree- 
ing to release them from anything further. The debt which was 
originally $100,000 was thus reduced to $65,000, which still remains 
unsatisfied, and many times exceeds the amount for which the défendant 
is sought to be held. But it is claimed that his obligation as a stock- 
holder is that of a guarantor or surety, and therefore secondary to that 
of the corporation, which is primary and principal, and that, by the 
action of the plaintiff which has been referred to, he has therefore been 
prejudiced and discharged. But this clearly misconceives the law. 
However it may be under différent statutory provisions, under the onc 
which is hère in question stockholders, as already pointed out, are re- 
sponsible to creditors directly ; and while it is true that the debt in each 
case is that of the corporation, so that, as between it and the stock- 
holder, there is the distinction suggested, as between the creditors 
and the stockholder there is not. The undertaking of the latter is not 
that of a surety or guarantor, but of a principal debtor, to whom thf 
créditer may at once resort. 8 Cycl. Law Proc. 677 ; 26 Am. & Eng., 
Encycl. (2d Ed.) 1021 ; 3 Clarke & Marshall, Private Corp. §§ 810, 
814. It has accordingly been held that a creditor does not hâve to 
exhaust his remédies against the corporation before proceeding against 
stockholders. Hager v. Cleveland, 36 Md. 476 ; Conn. Riv. Sav. Bank 
V. Fiske, 60 N. H. 363. Nor will the latter be discharged by an exten- 
sion of time given to the corporation without their consent. Harger 
V. McCullough, 2 Denio, 119. Neither would they, therefore, by such 
action as is complained of hère. It is true that in Colton v. Mayer, 90 
Md. 711, 45 Atl. 874, 47 L. R. A. 617, 78 Am. St. Rep. 456, the obli- 
gation is considered by Boyd, J., to be "in the nature of a guaranty 
133 F.— 49 
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to creditors that, in the event of the failure of the corporation to pay 
its debts and liabilities, each stockholder would contribute towards their 
payment to the extent of the par value of the stock held by him." But 
this was spoken in another connection, and is not to be carried outside 
of that. It cannot hâve been intended to qualify the numerous décisions 
of the' same court, referred to above, by which the obligation of the 
stockholder has been held to be direct and primary. 

But it is said that the défendant at the time the debt was con- 
tracted, as well as at the date of the failure of the company, was the 
owner of but 100 shares, and should not, therefore, in any event, be held 
for more than $2,000 — double their par value. Unfortunately, how- 
ever, the disposition which he made of one-half of his stock to Mr. 
Slagle in May, 1900, was never entered on the books of the company 
as prescribed by its rules, and it is by thèse that his liability is to be de- 
termined. The law is well established that, where a transf er is re- 
quired to be so entered, there must be a substantial compliance there- 
With, in order to relieve the original holder. 26 Am. & Eng. Encvcl. 
Law (2d Ed.) 1039; Richmond v. Irons, 131 U. S. 27, 7 Sup. Ct. 788, 
30 E. Ed. 864; Matteson v. Dent, 176 U. S. 531, 20 Sup. Ct. 419, 44 
E. Ed. 571 ; Magruder v. Colston, 44 Md. 350, 22 Am. Rep. 47 ; Balti- 
more Retort Co. v. Mali, 65 Md. 93, 3 Atl. 286, 57 Am. Rep. 304: 
Bloede Co. v. Bloede, 84 Md. 129, 34 Atl, 1127, 33 L. R. A. 107, 57 
Am. St. Rep. 373 ; Kerr v. Urie, 86 Md. 72, 37 Atl. 789, 38 L. R. A. 
119, 63 Am. St. Rep. 493. As is said in Magruder v. Colston. 44 Md. 
350, 22 Am. Rep. 47: 

"StOckholders are those who appear on the books of the bank as ownera 
of shares, and who are entltled to manage Its afifalrs, and they can only 
throw off the liabilities Incident to that relation by transferrlng the stock. 
Untll this is done they continue to be stockholders, wlthln the meanîng of 
the [United States] banklng act. * * • If creditors must look beyond the 
légal title as exhibited by the books of the bank, they can never know 
against whom to proceed." 

And in Bloede Co, v. Bloede, 84 Md. 129, 34 Atl. 1127, 33 L. R. A. 
107, 57 Am. St. Rep. 373, it is said: ' 

"The entry of the transfer on the books of the company Is required, not 
for the translation of the title, but for the protection of the parties and others 
dealing wlth the company, and to enable the company to know who are its 
stockholders entltled to vote at meetings, and to receive divldends when 
declared." 

In the présent instance the défendant, although warned by the certifi- 
cate, simply indorsed it and turned it over to the party to whom he 
sold the shares ; making no effort to see that the transfer was completed 
by a proper registry of the transaction on the books of the company. 
In this he failed in his duty both to himself and to ail concerned, and 
cannot escape the corlsequences of his neglect upon the showing which is 
now made. 

The rule for judgment non obstante veredicto in favor of the défend- 
ant on the points reserved is discharged. Let judgment be entered on 
the verdict in favor of the plaintiff for $4,000, with interest and costs. 
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In re DUCKER. 
(District Court, W. D. Kentucky. June 25, 1904.) 

1. Condition AL Sales— Effect—Statë Law. 

tjnder the law of Kentucky, a eonditlonal sale o( merchandîse, by whlch 
the seller retains title until the purchase priée is pald, and has power to 
retake possession if the price Is not paid, Is an absolute sale, wlth a mort- 
gage back to secure the price. 

2. Bankbtjptct— CoNDiTioNAL Sales— Failtjbe to Recoed— Creditobs— 

Pbiobity. 

Ky. St. 1903, § 496, provides that no deed of trust or mortgage convey- 
Ing real or Personal estate shall be valid against credltors xmtil ac- 
knowledged or proved according to law and lodged for record ; and Bankr. 
Aet July 1, 1898, e. 541, § 64, cl. "b" (5), 30 Stat. 563 [U. S. Comp. St. 
1901, p. 3447], provides that debts owing to any person vvho by the lavvs 
of the States or the United States Is entitled to priority shall bave prior- 
ity in bankruptcy. Held, that the seller of merchandise to a bankrupt 
under an unrecorded eonditlonal sale, though entitled to priority as 
against prior creditors of the bankrupt, was not entitled to priority as 
against subséquent creditors without notice, notwithstanding sucTi cred- 
itors had no lien or "hold" on the property, other than the caveat af- 
forded by the bankruptcy adjudication. 

Wm. M. Smith, for the Shuster Co. 
Benjamin F. Washer, for trustée. 

EVANS, District Judge. The bankrupt resided în this district, 
and did business hère. Upon his pétition the adjudication in this case 
was made February 29, 1904. Various creditors proved their debts 
as unsecured. The T. B. Shuster Company, of New Haven, Conn., 
having made a conditional sale (as it supposed) to the bankrupt of 
certain merchandise which it delivered to him in Louisville, Ky., 
the parties entered into a written agreement by which it was stipulated 
between them that the title to the merchandise should remain in the 
seller until the purchase price was paid, and power was given to it to 
retake possession of the property and remove it if it was not paid. 
This being precisely such an agreement as the settled law of Kentucky 
makes an absolute sale, with a mortgage back to secure the purchase 
money (Baldwin v. Crow, 86 Ky. 679, 7 S. W. 146 ; Welch v. Cash 
Register, 103 Ky. 30, 44 S. W. 124, and cases cited), the Shuster Com- 
pany has proved its claim as a secured debt. The date of the agree- 
ment was January 11, 1904, and, though it was in writing, it was not 
recorded. Subsequently to that date, and after the delivery of the 
merchandise in Louisville, certain persons extended crédit to tiie bank- 
rupt, and thereby created the debts they hâve proved in thèse proceed- 
ings. In the contest between them and the Shuster Company, before 
the référée as to priority of right in the proceeds of the merchandise, 
the référée ruled against the Shuster Company; holding that, as it 
had failed to put its mortgage to record, the subséquent creditors had 
the better right. The company has brought the case hère for a review 
of that ruling. 

It may be remarked that certain of the bankrupt's debts were created 
before January 11, 1904, and before the merchandise was delivered. 
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This class of debts may be laid to one side, as, under the Kentucky 
law, the holders of such antécédent demands hâve no interest in the 
questions npw under discussion, unless the proceeds of the mer- 
chandise shâll exceed the amount nçcessary to pay the subsequently 
created debts and that of the Shuster Company. Of this there is no 
possibility. The claims of the subséquent creditors, however, dépend 
upon a provision in the Kentucky Statutes about which there has 
been much discussion, which it cannot be said has removed ail doubt — 
doubt which the discussion itself, rather than the statute, has largely 
created. 

Under the provisions of section 64 of the Bankruptcy Act of Julv 
1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447], among 
the "debts which hâve priority" are — clause "b" (5) — ^those "owing to 
any person who by the laws of the states or the United States is en- 
titled to priority." It is therefore essential to ascertain whether the 
Shuster Company, holding an unrecorded mortgage, is, or whether the 
subséquent creditors are, entitled to priority of payment out of the 
merchandise or its proceeds. The Kentucky statute must furnish the 
test. This is expressly demanded by the clause in the bankruptcy 
act just quoted, so that upon that statute alone, and its construction 
by the Kentucky Court of Appeals, the décisions of the pending ques- 
tions must turn. The applicable Kentucky Statute (1903) is in this 
language : 

"Sec. 496. No deed of trust or mortgage conveylng a légal or équitable tltle 
to real or personal estate shall be valld agalnst a purchaser for a valuable 
considération, wlthout notice thereof, or agalnst creditors, until such deeds 
shall be acknowledged or proved according to law, and lodged for record." 

This statutory provision has, in substance, long been embraced in the 
laws of the state, and, as has been stated, has been the subject of many, 
not to say various, judicial décisions. I need not undertake to enum- 
erate or state them. Suffîce it for the présent to say that certain 
propositions respecting its construction hâve at last been definitely set- 
tled. Among them are the following : (1) That debts created before 
the mortgage cannot hâve priority over it, whether it is recorded or 
not; (3) that, whether recorded or not, the mortgage is good as be- 
tween the parties thereto ; (3) that it is good, also, as against a créditer 
who has notice thereof before extending the crédit in which his debt 
originates; (4) that it is good against a purchaser who before the pur- 
chase has notice of it; and (5) but for one expression in Wicks v. 
McConnell, 103 Ky., at page 439, 43 S. W. 306, and the opinion of 
Judge Cochran in the case of Sewell, Bankrupt (D. C.) 111 Fed. 791, 
we would say unhesitatingly that it had also been settled that the 
proper construction of section 496 requires that every subséquent cred- 
itor, whoy before his debt was created, did not hâve notice thereof, 
should be adjudged an absolute priority over the holder of the secret 
and unrecorded mortgage. The expression to which I hâve referred 
in the opinion of the Court of Appeals in the case of Wicks v. McCon- 
nell, 103 Ky., at page 439, 43 S. W. 306, is this : 

"On the one hand, the unrecorded lien is upheld as agalnst creditors who 
cannot be presumed to hâve given crédit .upon the falth of the property held 
In lien. On the other hand, creditors who may be presumed on such faith 
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to hâve given crédit are proteeted, as against the secret lien, in the riglds 
ivhich they secure hy their diligence in the Jevy of their exécution or attaclt- 
■ment." 

If this was meant to be a construction of the words of the statute, 
it would be our duty to follow it; but a very careful examination 
of the whole subject has brought me to a clear conviction that, in 
adding the words I hâve italicised in the above extract, the court did 
not mean nor intend to make that state of case a condition précèdent 
to priority in the subséquent créditer, but used the language to empha- 
size the clearer equities of the case with which the court was deal- 
ing. In that case there was in fact an attachment, so that there was 
no occasion to discuss, and the court did not discuss or mean to dis- 
pose of, a case where there was no attachment. The question was not 
mooted. The words we hâve noticed were incidental, and there is 
nothing in the reasoning of the court in the opinion, nor in its discus- 
sion of the interprétation of the statute, which shows or suggests that 
the clament of the case thus referred to furnished the ratio decidendi. 
The record showed that in that case there was a levy of an attachment, 
but I am very confident that the décision must hâve been the same 
without it, when former rulings are considered in connection with the 
statute itself, which in no way expressly makes an attachment or exé- 
cution necessary to defeat the priority of the secret mortgage. Sup- 
pose the debts hâve been created subsequently to the mortgage, but 
too late for an attachment (for which there must always be statutory 
grounds) or an exécution; must such a creditor lose a priority ex- 
pressly given by a statute which in no way mentions either? 

Under the Kentucky Code of Practice, in order to obtain an at- 
tachment against the property of a debtor, the plaintifï in the action 
must, under section 196, file an affidavit showing the existence of at 
least one of the grounds of attachment prescribed by section 194, viz. : 
(1) The nonresidency of the défendant; or (3) his absence from the 
state for a period of four months ; or (3) that he has departed from 
the state with intent to defraud his creditors; or (4) that he has left 
the county of his résidence to avoid the service of a summons ; or (5) 
so conceals himself that a summons cannot be served upon him ; or 
(6) either that he has removed or is about to remove a material part 
of his property from the stat.e, without leaving sufficient to pay his 
debts; or (7) that he has sold or is about to sell his property, with a 
fraudulent intent to cheat his creditors. It is obvions that the in- 
stances in which an attachment can be obtained must be comparatively 
rare. Under the Kentucky law and practice, especially in the country 
districts, where the terms of court are far apart, it may take some 
time to get a judgment and an exécution thereon. Ail this being true, 
a most important inquiry is, can it be that the Législature, instead of 
making the invalidity of the secret mortgage as against subséquent 
creditors and purchasers without notice dépend alone upon nonrecord, 
as the statute expressly provides, intended, also, without hinting at it 
in the section referred to, to make that invalidity also dépend upon the 
possibility of obtaining an attachment or exécution, in this way giving 
the creditor who was fortunate enough to discover grounds of attach- 
ment, or to hâve a term of court sufficiently early to get a judgment, 
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ail the benefits of the statute, while other meritorious credîtors, whose 
cases come literally within the express language and spirit of the 
législation, are eut eut? With the lights before me, I must answer this 
inquiry in the négative. My conviction is clear that the Législature 
did not so intend, and that the section of this statute we hâve quoted 
does not warrant any such discrimination against subséquent creditors 
who could not find grounds for an attachment or opportunity for an 
exécution. The Législature did not, in my judgment, intend to make 
the right of the subséquent créditer without notice turn upon the 
conduct of his debtor in afïording or not affording grounds. of attach- 
ment. The rights of that class of creditors, quoad hoc, were made 
to dépend upon the lâches of the secret mortgagee in not putting his 
mortgage on record, and upon that alone. A proceeding in bankruptcy 
is an équitable proceeding, and it seems clear to me that one of the 
true grounds upon which to rest the superior rights of the subséquent 
creditors over those of the secret mortgage is that they hâve a su- 
perior equity groMving out of several considérations, viz. : (1) The 
basis of crédit given to the debtor by the possession of the property, 
which aids in creating grounds of belief that he is able to pay ; (2) 
the failure of the mortgagee to give them the necessary warning to the 
contrary, by putting his mortgage upon the public records; and (3) 
it is more équitable, where one of two innocent persons must sufifer, 
that he should be made to do so who by his négligence and fault leads 
the other into a situation of danger. I suppose it would be admitted, 
and it apparently has been admitted, that the language used by the 
Législature in section 496, Ky. St. 1903, has been considerably "pulled 
and hauled" by the judicial efforts exerted upon it; but, leaving out 
of view the case of a "purchaser for a valuable considération without 
notice," it would seem, when reduced, under the guidance of the dé- 
cisions, to its ultimate analysis, that the section must be construed as if 
it read thus: "No mortgage conveying an équitable title to personal 
estate shall be valid against subséquent creditors having no notice 
thereof before the création of their debts until such mortgage shall be 
acknowledged, or proved according to law and lodged for record." 
This seems to be the exact meaning of the statute when considered 
with respect to the rights of subséquent creditors and the holders of a 
secret mortgage. Nothing is said about an exécution or attachment 
or other "hold" upon the property. As to subséquent creditors with- 
out notice, the invalidity of the mortgage is made absolute, unless it 
is acknowledged and lodged for record. Undoubtedly there may be 
room for the suggestion that considérable interpolation has been in- 
dulged in by the courts, but that does not concem us, where there 
has certainly been a "construction," whether by that means or another. 
What we are to ascertain is the "construction," and not the route 
thereto. As far as the Court of Appeals has gone, we must follow; 
but, even granting that it was forced to interpolate in order to fix 
the législative meaning, that would not authorize this court to make 
additional interpolations. In the analysis of thé section just attempted, 
there does not, under the Kentucky décisions, seem to be any room 
left for adding a proviso to the effect that the mortgage shall not be 
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valid, "provided the subséquent créditer has in some vvay and by 
some judicial process secured a hold on the property niortgaged." 
It seems to me that such a proviso was not, by construction or other- 
wise, interpolated into section 496 by what was decided in Wicks v. 
McConnell, and that it was never meant by the court to be so interpo- 
lated. This view is différent from that of Judge Cochran, as an- 
nounced in Re Sewell (D. C.) 111 Fed. 791, and it has been with hésita- 
tion and regret that I hâve found myself unable to agrée with the con- 
clusion reached by my learned Brother upon a question of Kentuck>- 
law; but it consoles me somewhat to reflect upon the frequency witii 
which our Court of Appeals has failed to agrée with itself about the 
construction of the same statute. Certainly, in his opinion in the 
Sewell Case, Judge Cochran, up to a certain point, stated with ad- 
mirable and characteristic clearness the resuit of the numerous dé- 
cisions construing section' 496 ; but planting his conclusion upon the 
statement above copied from Judge Du Relle's opinion in Wicks v. 
McConnell, 102 Ky. 439, 43 S. W. 206, Judge Cochran, in the Sewell 
Case, at pages 792, 793, 111 Fed., says : 

"In tàe very nature of things, It is only subséquent creditors without notice 
who hâve In some way got a hold on the property that are In the contempla- 
tion of the statute. Without such a hold, they are not in a position to raise an 
issue with the holder of the unrecorded deed or mortgage." 

It is in the language which I hâve italicized that Judge Cochran 
expresses the viev/ that in some way the subséquent créditer must get 
a "hold" on the mortgaged property before he can litigate, and he 
seems to be of opinion that such a hold can only be obtained by an 
exécution, attachment, or similar process. With ail déférence, it seems 
to me that there are other ways to raise such an issue between the 
parties as will enable the court to détermine their respective rights, 
Certainly this may be easily done in a bankruptcy proceeding. It has 
been done in this case. And there is much force in the suggestion 
made at the argument in behalf of the subséquent creditors that in 
such proceeding the adjudication itself is, in effect, an attachment for 
the benefit of ail creditors, and a caveat to ail the world. Mueller v. 
Nugent, 184 U. S. 14, 22 Sup. Ct. 269, 46 L. Ed. 405 ; Bank v. Sher- 
man, 101 U. S. 403, 25 L. Ed. 866. If this be sufficient, then the sub- 
séquent creditors bave a hold on the property, and even the view 
of Judge Cochran seems possibly to be met. Besides, as already point- 
ed out, section 496 in no way makes — and certainly does not in terms 
make — the rights of subséquent creditors dépendent upon their suing 
out attachments or obtaining judgments upon their debts. To require 
them to do either solely in order to put them in position to litigate 
with the secret mortgagee would not only be outside of the statute, but 
would usually defeat the équitable advantage the statute intended to 
give them over the concealed mortgage. This, we think, was not in- 
tended, and especially when lodging the mortgage for record is such 
an easy and simple proceeding. In short, it seems to me that this 
superadded condition cannot be supported except by reading into 
section 496 a provision which the Législature did not actually put 
there, and which the Court of Appeals fias not put there by construc- 
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tion, unless it did so in Wicks v. McConnell. As already îndicated, 
it does not appear to me that the court in this case intentionally at- 
tempted or intended to do so. 

It seems to me, therefore, that in this case the rights of the Shuster 
Company must be subordinated to those of the creditors who became 
such subséquent to the mortgage, and without notice thereof. The 
ruling of the référée to that efïect is approved and affirmed, and, in 
administering the fund arising from the sale of the marchandise de- 
liyered by the Shuster Gampany, the référée will be governed by the 
yiews herein expressed, to wit, the priority of the Shuster Company 
in the proceeds of the merchandise to which its mortgage applies will 
be subordinated to the payment of those creditors of the bankrupt 
whose debts were created subséquent to the delivery of that merchan- 
dise to the bankrupt, provided that if, as to any of such subséquent 
debts, the Shu^er Company shall in due season and in proper form 
allège and prove that, at the time it was created, the créditer had 
notice of the Shuster Company's mortgage such creditor shall be 
postponed to the Shuster Company. The burden of proof as to such 
notice will be upon the Shuster Company. Calais S. S. Co. v. Van 
Pelt, 2 Black, 378, 17 L. Ed. 283; Carr v. Callaghan, 3 Litt. 371, 372. 
That is to say, if the company asserts that a creditor had notice of its 
mortgage, it must prove the fact thus affirmatively alleged. 

A decree accordingly may be entered. 



BIMONDS V. GEORGIA IRON & COAL CO.* 

(Circuit Court, N. D. Georgia. July 9, 1904.) 

. Tbiax—Ikstbuctionb— Confinement of Recovebt to Plbadings. 

In an action for injuries to a servant, plalntlff alleged certain acts of 
négligence, and later ofTered to amend by alleglng that he was ordered 
Into the place where he was Injured, and went there under fear of pun- 
Ishment. The court rejected this amendment on the ground that It 
would introduce a new cause of action, and charged the Jury that plaln- 
tlff could not recover by reason of being ordered into the place where 
he was Injured, If he was Injured from that cause alone, separate and 
apart from any other act of négligence. Held, that in so far as the 
case was afCected by the offer to amend, and by évidence whlch might 
hâve been Introduced as to the act of négligence charged In the amend- 
ment, there was, In vlew of the Instructions, no error of whlch défendant 
could complaln. 

. Masteb and Servant— Injubies to Sebvant— Pleadino— Vabiancb. 

In an action for Injuries to a servant, évidence held to show that plaln- 
tlff was Injured by the swlnglng of a scale board, as alleged In his péti- 
tion, and not by reason of havlng been ordered under the scale board, as 
alleged in a rejected amendment 

. Same— CoNvicTs Employed by Lessee— Question of Accident. 

In an action by a convlct for injuries sustalned by hlm whlle in the 
service of a lessee of the state, where the whole évidence showed that the 
in jury was caused by a known risk of the service, the question of acci- 
dent was not in the case, and It was unnecessary for the court to charg» 
thereon. 

•Affirmed by Circuit Court of Appeals, 13.3 Fed. 1019. 
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4. SAME— ASSTJMPTION OF RiSK. 

A convict wlio is leased out by the state to an employer cannot re- 
cover for injuries whiclj lie sustains by having voluntarlly placed him- 
self in a position of danger, but, as he does not engage in the service of 
his own free will, he does not assume the risks visible in, and ordinarily 
incident to, the service, which a free man engaging therein wouîd be 
eharged with having assumed. 

C. L. Pettigrew and George L. Bell, for plaintiff. 
Rosser & Brandon, for défendant. 

NEWMAN, District Judge. The first question to be considered 
on this motion for a new trial is that raised by reason of an amend- 
ment offered by plaintifif's counsel and rejected by the court. The 
plaintiff offered to amend by alleging that the plaintiff was ordered 
under the descending scale board, and went under it in fear of pun- 
ishment, and was injured. When the court rejected this amend- 
ment the plaintiff proceeded with the case, and went to the jury 
on the other grounds of négligence. Thèse were, as stated in the 
charge of the court: First, in putting him to work in a dangerous 
place; second, in allowing the scale board used in hoisting ma- 
terials from the pit to run down upon him negligently and without 
warning; third, in allowing the scale board to run at a dangerous 
rate of speed, and in a sidewise motion; and, fourth, in having no 
appliances sufficient to control the speed of the scale board. It is 
claimed now that the plaintiff's testimony showed that the accident 
occurred as he sought to set up in the amendment, which was re- 
jected, and consequently he ought not to recover. It is claimed 
that the immédiate cause of his injury, according to his own évi- 
dence and that of the witness Springfield, was his being ordered 
under the descending scale board, and going in in conséquence of 
such orders. 

The court instructed the jury upon this subject as follows: 

"It is urged by defendant's counsel that the plaintiff seeks to recover hère 
because he vs'as ordered by the foreman, Brown, under the descending scale 
board, and was injured by reason of having been so ordered. The court bas 
held, in passing upon the pleadlngs in this case, that this would be a distinct 
and a new cause of action in this case, and that it could not be set up hère 
as a distinct and affirmative ground for recovery. The court so instructs 
you now that the plaintiff cannot recover by reason of being ordered by the 
foreman, Brown, under the descending scale board, if you believe he was 
injured from that cause only, and separate and apart from, and without 
référence to, the other grounds of négligence which hâve been reterred to." 

I think the case, so far as it was affected by this offer to amend, 
and b}^ the évidence of the plaintiff and of Springfield as to the 
plaintiff having been ordered under the descending scale board, 
was fairly put before the jury by this instruction. The case was in 
a somewhat peculiar and unusual situation, but I do not see how the 
défendant can complain of any injury to it by the direction given 
to the case in this respect. 

f 4. Eisks assumed by servant, see note to Gbesapeake & O. R. Co. v. Hen- 
nessey, 38 C. C. A. 314. 
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An examinatîon of the plaintiff's évidence fails to show what is 
contended for by the defendant's counsel on this branch of the 
case. This is an extract from the plaintiff's testimony : 

"Q. ïou say you went back Into the eut? Where was the scale boaid when 
you went back? A. It had swung offi at the other end from where I was 
at work." 

And this also: 

"Q. Can you state how much work you did from the tlme you went back, 
until you saw the scale board on the other side? A. I dld not do auy. I 
stooped over to pick up my pick, and went to raise it up, when It struck me 
in the back. Q. What kind of a motion did that scale board hâve when you 
saw it on the other side? A. It swung over that way pretty fast. Q. Did 
it hâve any other motion at the same time? A. Not as I remombor. It 
swung over that way. When Brown hollered like he did, I jumped off right 
in hère. It was over at that end, and as it came back it struck me." 

It will be seen from this statement of plaintff that at the time he 
went back to work the scaleboard was, as he expressed it, "at the 
other end of the pit.". And this does not sustain the contention 
of counsel for défendant, as I understand his contention. A per- 
son would not be likely, even under the compulsion of fear of 
whipping, to go to certain injury, and possible death, by walking 
iinmediately under one of thèse descending scale boards, se that 
d fair view of the matter, and that indicated by the extract from 
the testimony, is that the plaintiff went back into the pit and started 
to go to work while the scale board was swinging on the other side 
of the pit, and it could not be told exactly where it would descend. 

Springfield's testimony, so far as it relates to this subject, is as 
follows : 

"A. Well, sir, when that scale board come out it was at one end. I 
taken up the scale board, and thèse men that were picking where I would 
take up the scale board. I taken the scale board up, and brought it back, 
and gave signais to stop, and motioned it was going a little too fast; and, 
when it got about tweive feet below where I was going to let the scale 
board down, it stopped sudden, and that gave it a swing. I called out 
'Watch out for Ella' (I had so much talking to do), and I walted until it 
got about halfway back. I gave the signal to drop it, and, as I gave the 
signal, Mr. Brown hollered out: 'By God! you ail quit work. Wait until 
the captain cornes with the whip.' This man was standing to one side as 
I looked to see if the men was out of the way. John was about 8 feet doser 
than the others, and, as I gave the signal to let It down, the next I saw was 
a man's f cot with a pick in his hand, and, as I seen that, I threw up my 
hapd; and this man in the tower — hoisting man— he come to the door and 
said: 'Why in hell don't you stop it in the right place?' Q. What kind of 
a motion did that scale board hâve in coming down? A. As it come down 
It was swing backward and forward across the hole. Q. How far did it 
swing at that time? A. Sometimes it would not be swinging very much. 
Q. I mean at this time — at this particular time how far did it swing? A. It 
was swinging frota about one end of the hole to the other — clear across the 
hole." And again: "Q. If there had not been any swinging there, and let 
down slowly, would it hâve hit John, in the position where he was? A. 
No, sir." 

So that, even from Springfield's testimony, it appears that it was 
the swinging of the scale board that caused it to strike the plaintiff. 
It may be seriously doubted, in view of this évidence of the plaintiff 
and of Springfield, whether any instruction with référence to the 
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proposed amendmert was proper. But even if it was proper, I think 
it was covered by the instructions as quoted above. 

The next question in the case which ought to be mentioned is 
the claim of counsel for défendant that the court instructed the 
jury if the défendant was guilty of négligence in either of the four 
respects claimed by the plaintiff, and which hâve been referred to 
above, that the plaintiff was entitled to recover, unless he was him- 
self guilty of contributory négligence. The particular thing with 
regard to this, as I understand it, is that there was no évidence 
either upon the subject of this being a dangerous place to work, 
or that the appliances used by défendant were not sufficient to 
control the speed of the scale board. I think an examination of 
the whole record will show that there was enough évidence to re- 
quire the court to put the case before the jury on both grounds. 
The contention of the plaintiff was that this was a dangerous 
place to work, and he offered évidence as to its size, and how the 
men were engaged in working, and how thèse scale boards were 
raised, and also how the signais were given ; and I did not think 
it was a case for the court to say that it was a safe place to work, 
but, rather, that it was a question for the jury. I think so now. 

With référence to the appliances to control the speed of the de- 
scending scale boards, it is only necessary to refer to the testi- 
mony of Dr. Atkinson, without référence to the other testimony, 
to show that there was évidence which made it the duty of the 
court to submit the question to the jury. 

The testimony of Joël Hurt and George Hurt on this subject was 
clear and forcible as to the character and sufficiency of the appli- 
ances for the purposes intended. But even with this strong testi- 
mony for the défendant, it was a question for the jury to détermine. 

The next question in the case arises from the claim of counsel for 
the défendant that the court did not instruct the jury that if the 
plaintiiif's injuries were caused by an accident, pure and simple, 
without négligence on the part of any one, he could not recover. 
The court did, at the request of counsel for défendant, instruct the 
jury as foUows : 

"The burden Is on John Slmonds to show not only that he got hurt, but 
that he got hurt by reason of the négligence of the Georgla Iron & Coal 
Company. The mère fact that the accident occurred is not of itself, and In 
the absence of other circumstances, sufficient to show any négligence on the 
part of the Georgia Iron & Ooal Company, nor any reasom why there should 
be any recovery against It In this case." 

Assuming that this does not cover the suggestion now made on 
this point, I do not believe that such an instruction was required 
under the facts of this case. The court instructed the jury, as was 
proper, as follows: 

"Free persons, entering Into a contract of service with an employer, take 
the risks of the dangers which are visible, and naturally an ordinarlly Inci- 
dent to such service. This is not tnie of convicts engaged In a particular 
service, such as this question hère. They engage In It without thelr con- 
sent, and without their free will being exercised In the matter. This does 
not mean, however, that a convlct can carelessly and negligently place hlm- 
self lu a dangerou* position, and then recover for injuries recelved In con- 
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séquence tî»ereof. It Is the duty of à convlct, as well as of a free man In the 
same service, to exercise ordinary and reasonable care and diligence; and 
i( such convict vpluntarily and freely incurs unnecessary risks, and puis 
liimself, of bis own volltion, in a position of danger, he cannot recover, 
any more tlian a free man, under like clrcumstances, in the same service." 

I believe, in view of the place at which the plaintiff was put to 
work by the défendant company, the situation with référence to 
the descending scale boards, one of the dangers of this employ- 
ment and this work was that those engaged in the pit might be 
struck by the descending scale board. The whole évidence seems 
to show this. The évidence showed that thèse convicts engaged 
in this work had been warned to be careful, and to look out for 
thèse descending scale boards. It shows that a person was kept 
on the side of the bank to give signais of the descent of the scale 
board, and it seems, if the signais were not given properly, or were 
not heard, or misunderstood, that those engaged in this work were 
liable to be struck by the descending scale board. So it is unneces- 
sary to hold on this branch of the case that there was any particu- 
lar négligence about this on the part of the company, but only that 
the necessity of using care to avoid thèse descending scale boards 
was one of the incidents of the service. It required observation 
and alertness on the part of those who engaged in this work to 
protect themselves. If so, it seems necessarily to hâve been a risk 
of the service, and, that, being true, and if it was right to instruct 
the jury that the plaintifï did not assume the ordinary risks of the 
service, as it certainly waSj then it would hardly be fair to state 
to the jury, if it was an accident, pure and simple, the plaintifï could 
not recovsr. If it was simply an accident, it was simply a risk 
of the service, under the undisputed facts of this case. Reflection 
about the matter has confirmed me in the opinion I entertained 
during the trial that the question of an "accident, pure and simple," 
is not in this case. 

I think, therefore, that the law of this case was fairly stated to 
the jury, and it was then a question for the jury to détermine upon 
the facts. They found that the plaintiflf was entitled to recover, 
and fixed the amount of the recoyery. 

Counsel for défendant, in his brief filed on this motion, clearly 
and tersely states his position on this question, which is indicated 
by an extract as follows : 

"It is true that the convict cannot sélect the particular place at which he 
is to work, nor the particular tool to be used. But the law, when it makes 
him a convictj takes the place of his will, and sélects for him the class of 
place in which hç shall work, and the class of tools which he shall use. This 
légal sélection, Instead of his will sélection, is the penalty he pays for viola- 
tion of thé law. The free man takes voluntarlly the risks Incident to his oc- 
cupation. The convict takes the risk as a part of his penalty for the law's 
violation. When the lessee hlres a convict, he takes him just as he does a 
free man, so far as accidents incident to the business or concern. The lessee 
is responsit»lè only for such wrong as he does the convict. That he must 
work In certain classes of places and at certain classes of business is the 
command of the state, and not that of the lessee. This being true, if he is 
hurt as a resuit of pure accident, the Incident of the business that the state, 
not the lessee, forces upon him, then the lessee is not responsible. The law 
says: 'I bave taken charge of this man. For the next year he must work 
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ât mlnlng. I wlll work him, or I wlll permit you to work him. I hâve al- 
ready condemned him to the accidents that are Incident to the business. 
With that you hav« nothing to do, from that you can't relieve him. But 
you must furnish a reasonably safe place, and tools of Uke safe character. 
I hâve not condemned him to work in unsafe mines, nor witb unsafe tools; 
and. If you add to his sentence by forcing him to do so, you wlll be liable.' " 

If this be the law, the instruction given by the court was errone- 
ous, and the défendant was entitled to a différent instruction. But 
I am wholly unable to agrée with this view of the law. In my 
judgment, the law of the case is as it was given to the jury, and as 
stated herein. 

One of the grounds in the motion for a new trial is that the court 
erred in instructing the jury as to the measure of damages. I do 
not understand it to be seriously urged that the verdict was so 
excessive as to require the court to interfère on that ground. The 
extent to which the plaintiff was injured was so apparent that there 
could hardly be any claim that the verdict was excessive, if the 
plaintiff was entitled to recover at ail. The question of négligence 
and contributory négligence was for the jury, and that they hâve 
determined. 

Believing as I do that the law was fairly presented to the jury, 
I hâve no right to interfère with its verdict. Consequently the 
motion to set aside the verdict and grant a new trial is denied. 



In re SIEBERT. 

(District Court, D. New Jersey. December 14, 1904.) 

L Banketjptct— PowEBs or Eeïekeb— Injtjnction Stayinq Pboceedinqs iw 
State Court. 

Under General Orders in Bankruptcy No. 12, § 3 (89 Fed. vil), which 
provides that an application for an injunction to stay proceedings of a 
court or officer of the United States or of a state "shall be heard and de- 
clded by the Judge," at least in the district of New Jersey, where the 
rules adopted pursuant to Bankr. Act July 1, 1898, c. 541, § 38, 30 Stat 
555 [U. S. Comp. St. 1901, p. 3435], vest référées with such jurisdiction 
as may be delegated to them under the bankruptcy act "and the gênerai 
orders of the Suprême Court," a référée bas no power to grant an in- 
junction staying a proceeding In a state court, and such an order U vold. 

In Bankruptcy. On rule to show cause. 

Myers & Goldsmith, for the rule. 
Lewis R. Conklin, opposed. 

LANNING, District Judge. On June 7, 1904, the New Jersey 
Foundry & Machine Company secured a judgment in the city 
Court of the City of New York against Julius H. Siebert for $718.81. 
On the same day exécution was issued and returned unsatisfied. 
On June lOth an order was made by the City Court directing Sie- 
bert to appear on June 14th for examination in supplementary 
proceedings. He failed to appear, and his default was noted. On 
June 16th Siebert filed in this court his pétition in voluntary bank- 
ruptcy, and on the same day he was adjudged bankrupt, and the 
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cause réferred, by a gênerai order, to one of ' the référées of this 
court. On June 18th that référée, upon the pétition of the bank- 
rupt, issued an order to the following efïect : 

"That Ne* Jersey Foundry & Machine Company, their agents, servants or 
attomeys, bé, and they hereby are, enjoined and restl-alned from f urtlier pro- 
ceeding upon a judgment obtained by them agalust the above-named bank- 
rupt In the City Court of the City of New York, or from further proceedlng 
wlth am examlnatlon of sald bankrùpt In proceedlngs supplementary to ex- 
écution, wh-;eln the sald New Jersey B'oundry & Machine Company Is the 
judgment credltor and the above-named bankrùpt the judgment debtor, for 
twelve months from the daté of adjudication hereln, or, if the bankrùpt 
should apply for hls discharge wlthln that tlme, then untll the hearlng and 
détermination of such application. This order belng made subject to the 
détermination of the judge pf sald court upon the application contained in 
the annexed pétition." 

On July llth the attorney of the exécution creditor filed in the 
New York court his affidavït on which he secured a rule requiring 
Siebert to show cause why he should not be punished for con- 
tempt of the New York court in disobeying its order returnable 
June 14th. On the hearing of this rule he was adjudged guilty of 
contempt, which judgment, on appeal to the New York Suprême 
Court, was affirmed. The présent application is that the New Jer- 
sey Foundry & Machine Company and its attorney be punished 
as and for a contempt of the authority of this court in disobeying 
the order of its référée. I hâve concluded that the application 
must be denied. General Order 12, § 3 (89 Fed. vii) promulgated 
by the Suprême Court of the United States, provides that "appli- 
cations for a discharge, or for the approval of a composition, or 
for an injunction to stay proceedings of a court or officer of the 
United States, or of a state, shall be heard and decided by the 
judge." Loveland, in his work on Bankruptcy (2d Ed.) p. 112, re- 
fers to the above order as one limiting the powers of référées. Col- 
lier, however, (4th Ed.) p. 128, refers to the language of section 38 
of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 555 [U. S. 
Comp. St. 1901, p. 3435], as conferring, not on the Suprême Court 
of the United States, but on the several District Courts, the power 
to fix the limits of the jurisdiction of référées. The language of 
that section is that : 

"Référées respectively are hereby Invested, subject always to a revlew 
by the judge, within the limits of their disti-icts as established from tlme to 
tlme, wlth jurisdiction to * * * perform such part of the duties, except 
as to questions arising out of the applications of bankrupts for compositions 
or discharges, as are by this act conferred on courts of bankruptcy, and as 
shall be prescribed by rules or orders of the courts of bankruptcy of their 
respective districts, except as hereln otherwise provided." 

It will be observed that section 38 of the bankruptcy act excepts 
^rom the jurisdiction of référées questions concerning applications 
for discharges and applications in relation to compositions, while 
section 3 of gênerai order 12 (89 Fed. vii) adds to thèse two ex- 
ceptions any application for an injunction to stay proceedings of 
a United States court or a state court, or of an officer of either of 
such courts. This section of gênerai order 12 is new, and not 
modeled upon any rule or order promulgated under any previous- 
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bankruptcy act. When it was framed, section 38 of the présent 
bankruptcy act must hâve been before the draftsman, and the dé- 
cision of the Suprême Court to insert such a limitation upon the 
povv-ers of référées must hâve been reached after due considération, 
and vmder the supposed power conferred upon the Suprême Court, 
not by section 38, but by section 30, of the bankruptcv act (30 Stat. 
554 [U. S. Comp. St. 1901, p. 3434]), which provides that "ail neces- 
sary rules, forms and orders as to procédure and for carrying this 
act into force and efïect shall be prescribed and may be amended 
from time to time by the Suprême Court of the United States." 

The power to issue orders to stay proceedings in the state courts 
should be exercised with care, and with due regard for the rule of 
comity that should be observed between courts of bankruptcy and 
the state courts. It is only in bankruptcy cases that a fédéral court 
can enjoin a proceeding in a state court. Rev. St. U. S. § 730 [U. S. 
Comp. St. 1901, p. 581]. Section 11 of the bankruptcy act (30 Stat. 
549 [U. S. Comp. St. 1901, p. 3436]) provides that: 

"A suit which is founded upon a clalm from which a discharge would be 
a release, and which is pending against a person at the time of the filing 
of a pétition against him, shall be stayed until after an adjudication or the 
dlsmlssal of the pétition; if such person is adjudged a bankrupt such action 
may be further stayed until twelve months after the date of such adjudica- 
tion, or, if within that time such person applies for a discharge, then until 
the question of such discharge is determined." 

This section authorizes the stay to be made either by the state 
court in which a suit may be pending at the time of the filing of 
a pétition in bankruptcy or by the bankruptcy court. Ordinarily. 
the application for such stay should, in the first instance, be made 
to the state court. In re Geister (D. C.) 97 Fed. 322. The possi- 
bilities of collision between fédéral and state courts by the exer- 
cise of the power referred to are apparent. Thèse possibilities are 
increased by the amendment of 1903 (Act Feb. 5, 1903, c. 487, § 2, 
33 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 410]), providing that 
when, because of insolvency, a receiver has been put in charge of 
the property of a corporation by the order of a state court, that act, 
notwithstanding the property is thereby in custodia legis, shall be 
deemed one of bankruptcy. In the case of Watts and Sachs, 190 
U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933, there was a clash between 
a state court and a bankruptcy court over a question concerning 
the custody of the property of an insolvent corporation. Mr. 
Chief Justice Fuller, in the course of his opinion, said : 

"We cannot but express our regret at the unfortunate collision between the 
two courts, and the belief that the considerate observance of the rule of 
comity is adéquate to avert such occurrences." 

If there be any doubt as to whether the power to issue injunc- 
tions to stay proceedings in state courts is withheld from référées 
by the third section of gênerai order 12, there can be no doubt but 
that by the rules of this court such power is withheld from them. 
Rule 6 provides that : 

"The clerk shall mail a copy of the order of référence tothe référée, and 
thereafter ail proceedings, except such as are required by the act or by the 
gênerai orders to be had before the judge, shall be had before the référée." 



784 183 FBDBRAL BEPOBTBB. 

Rule 25 reads as follows: 

"The référées heretofore or hereafter appointed for the District of New 
Jersey are herebjf respectlvely vested wlth the jurisdiction whlch, by the 
banUruptcy act of July Ist, 1898, and the gênerai orders of the Suprême 
Court, promulgated at the October term of 1898, the court or judge may del- 
egate to or confer upon said référées; and they are respectlvely empowered 
and authorlzed to do ail aets, take ail proceedings, màke ail orders and de- 
crees and perform ail duties so authorized to be delegated by said act and 
said gênerai orders without Spécial authority in each case and under the 
gênerai authority conferred by this order." 

And rule 21 reads as follows: 

"When a motion for an Injunctlon is pendlng, or Is about to be made, the 
référée may, in order to prevent Injury to the property of the bankrupt, or 
otherwise, grant a temporary restralnlng order staying proceedings until the 
hearing and décision of said motion. In case ail parties In interest agrée 
that said motion be heard by the référée in charge, they may file with the 
référée a -wrltten stipulation to that effect. The décision of the référée on 
such motion shall be flied with the clerk, and If the référée décides that 
an injunctlon shall Issue, an order to that effect may be made by the judge." 

Under thèse rules, a référée has no power to issue an injunctlon. 
If, by consent of the parties in a case, he acquires jurisdiction to 
hear a motion for injunction, he may hear it, and advise the judge 
of his décision by filing it with the clerk of the court. The judge 
of the court, and he only, may then, if the décision of the référée be 
that an injunction should issue, make an order for injunction. The 
référée may also, without consent of the parties, in order to prevent 
injury to the property of the bankrupt, grant a temporary stay of 
judicial proceedings; but such stay should be but for a few days, 
and only until the applicant can hâve an opportunity to move for 
an injunction before the judge. Such has been the gênerai prac- 
tice in the district of New Jersey. It is T)robable that the référée 
in the case at bar had this practice in mind when he inserted in 
the order issued by him the provision that it was "subject to the dé- 
termination of the judge." The insertion of this provision, how- 
ever, left the order without efficacy even as a temporary stay. 

The conclusion reached is that the order of the référée was jn- 
valid. The rule to show cause must therefore be discharged. 



GBEENFIELD r. UNITED STATES MORTGAGB CO. OF SOOTLAND, 

Lrimlted, et al. 

(Circuit Court, E. D. Arkansas, N. D. December 20, 1904.) 

No. 54. 

L UQUITT— OtOOT ON TiTLE. 

Where plaintlff is the owner and In possession of real estate, and there 
Is an outstanding claim, -whlch on its face appears to Impair plalntifE's 
tltle, but which may be shown by estrinsic proof to be invalid, plalntiflC 
Is entltled to maintaln a blll to quiet his title and to remove such claim 
as a cloud thereon, without having flrst establlshed his title in several 
actions at law. 
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2. Same— Fedekai, Coubts— Jubisdiction— Amoxtnt Involved. 

Where plaIntIfC sued to quiet tltle and to set aslde a deed of trust on 
certain land, and also to vacate a deed executed to the pnrehaser under 
foreclosure of such deed of trust, but asked in the alternative that, if 
the deeds be not set aslde, she be permitted to redeem on payment 
of the mortgage debt, interest, and costs, the amount involved, for the 
purpose of determlnlng the jurlsdlctlon of the fédéral Circuit Court, was 
the value of the land, and not the amount required to redeem. 

In Equity. On motion to remand. 

The complalnant flled her blll in the chancery court of Jackson county, 
State of Arkansas, to remove as a cloud on her title to certain lands two 
deeds, under whieh the défendant mortgage company clalms tltle to the same 
realty. The plaintlff, who Is In possession of the premises in controversy, 
clalms to be the owner thereof, and charges that on April 23, 1901, she, belng 
then a marrled woman, was by force and threats compelled by her husband 
to exécute a mortgage. In the nature of a trust deed wlth powers of sale, to 
the défendant Carllsle, as trustée, for the purpose of secnring a loan made 
by the mortgage company to her husband, she recelving no part of the con- 
sidération, nor was the loan for the beneflt of her separate estate. She also 
charges that the loan was usurious, and, under the laws of the state of 
Arkansas, absolutely vold. That on the 13th day of March, 1903, the de- 
fendant Carllsle, under the powers contalned in the mortgage deed, caused 
said lands to be sold for a default in the payment of the debt seeured by It, 
and at such sale the mortgage company became the purchaser of the lands. 
She further charges that before the expiration of a year, within which tlme 
she was, under the laws of the state of Arkansas, permitted to redeem th» 
premises from the foreclosure sale, she ofCered to do so, and tendered to the 
mortgage company the sum of $1,192, the amount of the sale, wlth interest 
and costs, which was refused by it. The prayer of the blll is that the mort- 
gage deed, as well as the deed executed by the trustée to the mortgage com- 
pany under the foreclosure, be caneeled as a cloud on her title; or. If the 
court flnds that the mortgage was valid, that she be permitted to redeem the 
lands from the sale upon payment of the sum of $1,192, which would be 
full satisfaction of the mortgage debt, interest, and costs. In due time the 
défendants, by proper proceedlngs, removed the cause from the state court 
to this court, alleglng in thelr pétition for removal that the matters in con- 
troversy exceeded in value the sum of $2,000, exclusive of interest and costs. 
Complalnant now moves to remand the cause, upon the ground that the mat- 
ter In dispute does not exceed in value the sum of $2,000, exclusive of inter- 
est and costB. 

Jones & Jeffries, for complainant. 
T. E. Hare, for défendants. 

TRIEBER, District Judge. Whether, in an action to redeem 
from a mortgage, the jurisdiction of a national court is to be deter- 
mined by the value of the land or the amount of the mortgage debt 
is immaterial, and need not be determined in this cause, as the main 
object of this bill is to cancel, not only the mortgage deed, but also 
the deed of the trustée, executed by him under the foreclosure pro- 
ceedings to the mortgage company, which deed vests in the pur- 
chaser the entire fee to the estate. The prayer for relief, so far as 
it asks for a rédemption, is only in the alternative in case the court 

12. Jurlsdlctlon of circuit courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 18 G. G. A. 75 i Ïenneut-Stribllng SluM 
Co. V. Eoper, 36 G a A- 45». 

18SF.— SO 
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holcls that the mortgage and salé made thereunder are valid. 
TJierefore the only question involved in, this proceeding is whether, 
in an action to quief title and remove a cloud on complainant's title, 
wliich cloud is caused by a mortgage for less than $2,000, but which 
mortgage bas been foreclosed and a deed executed to the pur- 
chaser, the jurisdiction of the court istô be determined by the value 
of the land or the amount of the mortgage debt. 

The allégation in the pétition for removal that the value of the 
land exceeds $2,000 is not controverted. In fact, upon the argu- 
ment, it was admitted that it was in excess of $2,000. 

While at one time a bill of this kind could not be maintained 
unless the title of the complainant had been established in several 
actions at law, the modem rule is that it is not necessary that the 
complainant party should hâve been subjëcted to several actions of 
ejectment and been successful in them. It is sufficient if he is the 
owner and in possession of the premises, and thete is an outstand- 
ing claim which, if valid, would affect or impair the title of the 
owner of a particular estate, and which apparently and on its face 
has that efifect, but which can be shown by extrinsic proof to be 
invalid. Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 
52 ; 6 Am. & Eng. Enc. Law, 150. The action may, in fact, be appro- 
priately termed an action to try title by équitable proceedings, for 
the party in possession, being unable to maintain an action of 
ejectment against one claiming the lands, but oût of possession, is 
reniediless at law to quiet his title, and can only obtain adéquate 
relief in an équitable proceeding of this kind. The title to the 
premises can be as effectually settled in such an, action as it could 
be in an action of ejectment, especially if the défendant by cross- 
bill asks for confirmation of his title, which is fréquently donc, and 
has been donc in this instance. The party in possession need not 
await the pleasure of the adverse claimant, who is out of posses- 
sion, to hâve his rights determined. 

'In this Country dealing^ ih real estate constitute a very material 
part of the commercial transactions; conveyances and mortgàges 
of that class of property amount tb millions of dollars daily 
throughout the Union. To facilitate them and^ simplify convey- 
ances has been the object of a great deal of législation. The regis- 
tratiôn acts were the first, and probably the most important, step 
in that direction. In many states the old equity rule that a bill to 
quiet title can only be maintained by one in actual possession has 
been modified by statute, se that it does not apply to wild and 
unoccupied lânds. In the language of Mr., Justice Fiéld, in Hol- 
land v. Challeny supra : : ^ 

"It is certainly for thé lÉterest of . the state that this jurisdiction of the 
oQurt Bhould be maintained,: and that causes of apprehended litigation re- 
sç)iecting real property, nec«çsarily afifectlng Itp use and, e^ijoy ment, should be 
removed : for so long as ttiéy remain they wfll prèvent Improvement and coii- 
seofijent benefit to the public. It is a matter of everyday observation that 
ni&ri|' lots of làhd In our citîép' remain unimproved because of conflieting 
élaifns to them: Thè 'Tlgbtful oWner of a parcèl in this condition hésitâtes 
to place valuable Improvements upon It, and others are unwllllng to pur- 
cliase it, much less to erect buildings upon it, with the certainty of litiga- 
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tion and possible loss of the whole. And what Is true of lots in cities, the 
ownership of wMch is in dispute, Is equally true of large tracts of land in 
tlie country. ïhe property In this case, to quiet the title to wbich the présent 
suit is brought, is described in the bill as unoccupied, wild, and uncultivated 
land. * • * Ad action for ejectment for it would not lie, as It has no 
occupant; and if, as contended by the défendant, no relief can be had in 
equity because the party claiming ownership Is not in possession, the land 
must continue in its unimproved condition. It is manifestly for the interest 
of the community that eonfiicting claims to property thus situated should be 
settled, so that it may be subjected to use and improvement." 110 U. S. 21, 
3 Sup. et. 498, 28 L. Ed. 52. 

A party in possession of lands, under claim of ownership, cannot 
maintain an action of ejectment to establish or settle his title, and, 
unless a court of equity can settle the title in a proceeding of this 
nature, not only will he be unable to find a purchaser for his lands, 
but he will not feel justified in making valuable improvements 
thereon himself as long as there is an outstanding title of record 
which is good on its face, although it may be shown by évidence 
dehors the record to be absolutely void. The law courts being 
remediless to grant the relief, courts of equity must be resorted to, 
and there is no reason why such courts should not assume juris- 
diction and settle the title to real estate, when called upon by the 
party in possession thereof, upon the ground that no complète and 
adéquate remedy can be obtained in a court of law. Public policy 
requires a speedy settlement of land titles, and courts of equity in 
this country for over 50 years hâve unhesitatingly assumed juris- 
diction, for the purpose of settling them, when the common-law 
courts were powerless to do so. 

If this view is correct, it follows as of course that the matter in 
controversy in this cause is the title to the lands, and not the mort- 
gage debt, which was extinguished by the sale and the purchase by 
the beneficiary under the mortgage. 

In Stinson v. Dousman, 20 How. 461, 15 L. Ed. 966, the action 
was to recover $481.16 as rent under a contract whereby Dousman 
covenanted to sell and convey to Stinson the lands for $8,000, to be 
paid, with interest at the rate of 10 per cent, annually, in three in- 
stallments. The first installment of $2,000 and interest was to be 
paid the Ist of September, 1854. The vendee was required to keep 
the buildings insured, and engaged that the policy, in case of loss, 
should inure to the benefit of the vendor, and also agreed to pay alî 
the taxes accruing from May, 1853. The contract concludes with 
an express condition : 

"That in case of fallure by the vendee to perforai either of the covenanrs 
on his part, the vendor was at liberty to déclare the contract void, and there- 
upon to recover, by distress or otherwise, ail the interest wbich shall hâve 
accrued upon the contract up to the day of declaring the contract void, as 
rent for the use and occupation of the premises, and to take immédiate pos- 
session thereof." 

Upon appeal to the Suprême Court it was objected that the mat- 
ter in dispute was not of the value of $1,000 ; that the only matter 
involved was the annual rent, which amounted to $481.16 ; and 
therefore that that court was without jurisdiction. But this objec- 



T88 133 FEDERAL REPORTEE. 

tion was overruled by the court and îts jurisdiction sustained, Mr. 
Justice Campbell, in delivering the opinion of the court, saying : 

"But the équitable as well as the légal considérations Involved In the 
cause are to be consldered. The effeet of the judgment is tb adjust the légal 
and équitable clalms of the parties to the subject of the suit. The subject 
of the suit Is not œerely the amount of rent elalmed, but the title of the re- 
spective parties to the land under the contraet" 

In Smith V, Adams, 130 U. S. 167, 175, 9 Sup. Ct. 566, 569, 2 L. 
Ed. 895, Mr. Justice Field, speaking on this subject of quieting 
titles, says : 

"Thus a suit to quiet title to parcels of real property, or to reniove a cloud 
therefrom by which their use and enjoyment by the owner are impaired, is 
brought within the cognizance of the court, under the statute, only by the 
value of the property affected." 

In Lehigh Zinc & Iron Co. v. New Jersey Zinc & Iron Co. (C. C.) 
43 Fed. 545, which was â bill to quiet title, the court held, quoting 
from the syllabus, that : 

"For the purpose of determining the jurisdlctlonal amount In a bilI to 
quiet title, the whole value of the property, the possession or enjoyment of 
which is threatened by défendant, is the measure of the value of the matter» 
In controversy," 

The samè principle was announced and followed by the United 
States Circuit Court of Appeals for the Ninth Circuit in Woodside 
V. Ciceroni, 93 Fed. 1, 35 C. C. A. 177. 

In Simon v. House (C. C.) 46 Fed. 317, the proceeding was to 
set aside certa,in conveyances as fraudulent, and the court held that : 

"In a proceeding, to set aslde certain conveyances as fraudulent and a 
cloud upon the plàlntiff's title, the matter in dispute is the value of the land 
in controversy." 

Supposing the premises sold under a mortgage executed to se- 
cure an indebtedness of $2,100 had, owing to the fact that the im- 
provements were destroyed after the exécution of the mortgage, 
been reduced in value to a Sum less than $2,000, could the mort- 
gagor maintain an action of ejectment for the recovery of the prem- 
ises, or could the party in possession maintain an action of this 
kind, in a court of the United States, upon the ground that the 
mortgage debt was of sufficient value to authorize it, although the 
value of the lands, which was the only thing in controversy, was 
less than the amount necessary to enable a national court to assume 
jurisdiction? 

This being an action involving the title to lands, and their value 
being in excess of $2,000, the necessary diversity of citizenship 
existing, it was properly removed, and the motion to remand must 
be overruled. 
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In re E. J. ARNOLD & CO. 
(District Court, E. D. Missouri, E. D. Aprll 15, 1904.) 

1. GAMING— GrAMING Tkansactions— Recovery of Monet Advanced. 

, Money lest in betting on borse races, or advanced witb the intention 
that it shall be used in a gaming venture, in the profits of which the 
person advanclng it is to share, cannot, as a rule, be recovered back. 

2. Featjd— Peocurement of Monet— Title of Perpetbator. 

Persons who secure money from depositors by false and fraudulent 
représentations of material facts take no title to the money as against the 
depositors, who may, on discovery of the fraud, take légal steps to regain 
possession thereof . 

3. Bankbitptcy— Proctjrement or Money by Fbaud— Remedy of Crbditors. 

Creditors in bankruptey proceedings may invoke the principle that 
money procured by fraud may be recovered back, by proving a demand 
for money had and recelved by the bankrupt to their use. 

4. Same— Peovable Claims— Gambling Transactions— Money Obtained by 

Fbaud. 

Creditors of bankrupts, who advanced money to them on the strength 
of their fraudulent représentations that they were earning sufflcient 
profits to pay a stipulated weekly interest; that they were solvent and 
responsible, and had on hand suflieient money to pay ail their depositors 
the amount of their deposits; and that they did not pay dlvldends out of 
receipts — may prove up their claims in bankruptey proceedings, although 
they knew and intended that the money which they advanced to the 
bankrupts would be used in gambling ventures. 

6. Same. 

In so far as a purpose to engage in gambling, In pursuance of which 
one party bas advanced money to the other, bas not been executed, the 
one advancing the money may sue to recover the same, or establish a 
claim therefor in bankruptey proceedings. 

6. Same— Status of Creditors. 

A creditor who moves to expunge an allowance in favor of another 
créditer stands in the shoes of the bankrupts, and lias no higher rights 
than they. 

In Bankruptey. 

Sale & Sale, for petitioner. 

J. W. Noble and E. L. Gottschalk, for Gottschalk Printing Ce. 

ADAMS, District Judge. On July 2, 1903, the petitioner, Wil- 
liams, formally made proof of a claim against the estate of the 
bankrupts in the sum of $5,200. Afterwards the. Gottschalk Print- 
ing Company made proof of a claim against the estate, and, on the 
standing thus secured, moved to expunge the claim of Williams. 
The référée heard évidence on this motion, and on March 3, 1904, 
made an order sustaining the same, and further ordered that the 
claim of Williams be expunged and disallowed. The question so 
decided is brought hère for review. 

The reasons assigned for expunging petitioner's claim are, in 
efïect, that the money which had been deposited by the petitioner 
with the bankrupts, and which was the basis of the claim proved 
up by Williams, was intrusted to the bankrupts by Williams with 
the intent and purpose that the same should be used for the joint 
account of both in gambling ventures; that is, betting on horse 
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races. It is undoubtedly true that money lost in betting on horse 
races cannot be recoveted, and it is also true that the law does net 
generally lend its aid to relieve any one of several parties who 
knowingly and intentionally embark in a gambling venture. Thèse 
gênerai principles are well understood ; but this case, in my opinion, 
présents other facts which distinguish it from cases falling under 
the gênerai doctrine just announced. 

A brief résumé of the facts found by the référée will disclose tlie 
nature and the extent of the business of the bankrupts, their method 
of soliciting deposits, and their method of opération : It appears 
that the bankrupts embarked in their business with a capital of only 
$10,000 ; that they commenced business in St. Louis some time in 
the year 1900, and continued the same until February 10, 1903, the 
date of the commencement of thèse proceedings in bankruptcy. 
The gênerai character of the business conducted by the bankrupts 
was the same from the begiiining to the end.* By means of circu- 
lars, pamphlets, and newspaper advertisements, which were widely 
distributed, they invited the public to send to or deposit with 
them money to be used by them in conducting a racing stable, in 
buying race horses, "making books" on horse races, and betting on 
such races. The depositor received what the bankrupts termed 
a "certificate of deposit," being a receipt and contract b}' the terms 
of which the bankrupts agreed to share their profits with the de- 
positor, to the extent of a certain stipulated per centum each week. 
At the outset the so-called profits agreed to be shared with the de- 
positor were fixed at 5 per cent, per week; later on they were re- 
duced to 3 per cent; and in December, 1902, they were reduced to 2 
per cent. Ail of the receipts or certificates issued contained a pro- 
vision that the deposit might be withdrawn, in whole or in part, 
at any time, on demand and the surrender of the certificate. The 
circulars, pamphlets, and advertisements distributed over the coun- 
try by the bankrupts were well devised to impose upon the credu- 
lous and secure their confidence. The public was assured that the 
bankrupts' firm was no "get rich quick," "pay dividends out of re- 
ceipts," or "bust up" concern. By means of lavish expenditures for 
advertising, the business was developed to large proportions. The 
daily receipts of money Were sometimes as large at $38,000. At the 
date of the institution of bankruptcy proceedings against the firm, 
its total liabilities on account of deposits of money made with it 
exceeded $3,000,000, and the number of depositors exceeded 13,000. 
The patrons were given to understand that the weekly interest of 6, 
3, or 2 per cent., as the case might be, was ail paid out of the profits 
of the business ; that the capital was unimpaired ; and that any 
créditer or patron might withdraw his money at any time, upon 
giving a certain specified notice. It appears from the évidence 
that the only business conducted by the bankrupts with a view of 
earning money was the racing of their horses upon race tracks, 
and betting upon the results of horse races. The évidence shows, 
as reported by the référée, that during the whole three years of the 
business of the bankrupts the resuit of their betting ventures was 
from $250,000 to $300,000. This amount, therefore, may fairly be 
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said to be ail of the money that the bankrupts ever earned; and 
this was ail they ever had, besides their capital of $10,000 and the 
amount of the deposits made with them by their patrons. I also 
gather from the report of the référée that this sum of $250,000 to 
$300,000 was the gross amount of receipts from betting on horse 
races. The référée finds, and the évidence supports him in that 
finding, that the bankrupts actually conducted a business of the 
gênerai character represented by them in their circulars, and that 
the persons who deposited money with them did so with the pur- 
pose and expectation that such money would be used in the busi- 
ness of breeding and racing horses and betting on horse races. 
From this gênerai finding the référée reaches the conclusion that 
the patrons and the bankrupts were engaged in an unlawful ven- 
ture, and that the petitioner in this case, who was one of the pa- 
trons, has no légal right to share in the assets of the bankrupts. 
I may hère remark that the total amount of ail of the property 
which came into the hands of the trustée in bankruptcy, when re- 
duced to cash, will not exceed $100,000. In addition to the fore- 
going, the référée makes a finding of facts substantially as follows : 
That many of the most material représentations made by bankrupts 
to the public, and upon the faith of which deposits of money were 
made with them, were entirely untrue. Bankrupts represented in 
their advertising matter that they had from the commencement 
of their business earned, were then earning, and expected there- 
after to earn, sufïïcient "profits" to pay to depositors the stipulated 
amounts weekly, and that they were solvent and responsible, and 
had on hand sufficient assets to pay to ail depositors the amount 
of their deposits, and that they did not pay dividends out of re- 
ceipts, and that they conducted a legitimate business, licensed by 
State and city. The référée further reports that it is entirely clear 
from the évidence that thèse last-mentioned représentations were 
false. He says "that the bankrupts at ail times paid the so-called 
weekly profits out of, the money received from depositors, and that 
their ability to continue paying the so-called weekly profits, and to 
meet the demands of withdrawing depositors, depended upon their 
securing a constant increase in the amount received from deposi- 
tors." 

From the foregoing facts, I hâve reached the conclusion that to 
deal with this case on the theory that the depositors and the bank- 
rupts were simply engaged in an unlawful or gambling business 
is altogether too superficial a view. From the facts found by the 
référée, it is undoubtedly true that the bankrupts secured money 
from their so-called depositors by false and fraudulent représenta- 
tions of material facts. On familiar principles of law, they thereby 
secured no title to the money as against a depositor, who might, 
on discovery of the fraud, take légal steps to regain possession ôf 
his money. The law is equal to this emergency. It treats the 
fraudulent actor as a trustée for his victim. A constructive trust 
is created ,by the fraud practiced in securing the money. And in 
bankruptcy proceedings, which are summary and équitable in their 
nature, the creditors may invoke this salutary principle of law by 



792 133 FEDERAL REPORTER. 

proving «p a demand for money had and received by the bankrupts 
to their use. The vice inhérent in the ultimate use to which the 
money was to be put does not, in my opinion, présent any ob- 
stacle to a recovery based upon the fraud and imposition practiced 
in securing the money, and the trust thereby created. The assur- 
ances held out by the bankrupts to the public that they had earned 
from the commencement of their business, and were then earning, 
sufficient profits to pay to the depositors the stipulated weekly in- 
terest; that they were solvent and responsible, and had on hand 
assets sufficient to pay ail their depositors the amount of their de- 
posits ; and that they did not pay dividends out of receipts — were 
représentations of material facts, and intended and adapted to ac- 
complish the purpose of securing deposits. The public obviously 
acted on thèse attractive représentations, and parted with their 
money in the belief that they were true, when in fact they, and 
each of them, were grossly false. Notwithstanding the fact that 
the depositors were informed that their money, when obtained, 
would be used in gambling ventures, I think the actuating cause 
of their parting with their money was the false représentations 
which gave them assurance of success. In such circumstances, the 
parties cannot be said to be in pari delicto. The greater wrong 
rested in the fraud practiced upon the public in securing the money. 
The purpose and object of the contract involved in the payment 
of the money to the bankrupts by the depositors may hâve been 
in contravention of the law, and to this extent the parties may hâve 
been in equal fault. But as said by Chief Justice Poland in a similar 
case (Hinsdill v. White, 34 Vt. 558) : 

"The plalntlff was Inducéd to enter Into [the contract] and to pay the 
money by false and fraudaient représentations of the défendant, in such 
cases, are the parties to be regarded as in pari delicto, so that the law will 
regard them as equally reprehensible, and refuse to interfère?" 

The learned chief justice answered this question in the négative. 

Without analyzing other authorities to which my attention was 
called in argument, I may safely state that the conclusion reached 
in this matter is supported by the principles announced in the fol- 
lowing cases: Catts v. Phalen & Morris, 2 How. 376, 11 h. Ed. 
306; McLaughlin v. National Mutual Bond & Investment Co. (C. 
C.) 64 Fed. 908 ; Timmerman v. Bidwell, 62 Mich. 205, 28 N. W. 
866 ; Jones v. Inness, 32 Kan. 177, 4 Pac. 95 ; Webb v. Fulchire, 25 
N. C. 485, 40 Am. Dec. 419 ; Preston v. Hutchinson, 29 Vt. 144 ; 
Hodge V. Sexton, 1 Hun, 576; Pomeroy's Equity Jurisprudence 
(2d Ed.) § 403. 

The resuit reached might be justified in another way: The 
small amount of money now in the hands of the trustée is the 
remuant of the depositors' money, not actually expended in gam- 
bling. There is abundant authority for the proposition that even 
though the original purpose of the parties was to engage in an un- 
lawful venture, like gambling, yet, in so far as that purpose has not 
been executed, a locus penitentise is open to the depositors, and the 
courts of the land are open to them to recover their money. But 
I prefer to put this décision on the broad ground that the bankrupts 
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in thîs case shall not be allowed to secure deposits of money to 
the amount disclosed by this record by false and fraudulent rep- 
résentations of material facts, and afterwards be heard to say that 
the depositors shall not recover it from them, on the ground, for- 
sooth, that the ultimate use to be made of the money was to bet on 
liorse races. The right of recovery in this case is based upon the 
false représentations of material facts, and the fraudulent acquisi- 
tion of money thereby. Any other conclusion than that now reach- 
ed would permit the bankrupts, after successfully swindling the 
community out of millions of money, to bid défiance to their cred- 
itors and enjoy the fruits of their iniquity, unrestrained. 

The Gottschalk Printing Company, the creditor who moved to 
expunge the allowance in favor of Williams, must stand in the 
shoes of the bankrupts. Its right can rise no higher. 

It results that the action of the référée in expunging the claim of 
the petitioner, Williams, must be disapproved, and it is ordered 
that the order heretofore made expunging the same be set aside, 
and that in lieu thereof there be an order allowing the claim of the 
petitioner as made. 



THE SEEFAHRER. 

(District Court, N. D. California. November 25, 1904.) 

No. 13,298. 

1. Shipping— Shoetaqe of Caego— Explanation of Weights GrvEN IN Bill 
OF Lading. 

BIlls of lading, which, although contalning formai récitals of the 
welght of a commodity received, also contain a clause, "Weight, measuro 
and contents unknown," are not conclusive against the vessel as to the 
exact weight ; and the uncontradicted testimony of the master and mate 
that the commodity was not weighed when taken on board, and that ail 
that was actually received was delivered, Is sufficient to exonerate the 
ship from Uability for a prima facie shortage. 

In Admiralty. Suit to recover for short delivery of cargo, 

Powell & Dow, for libelants. 

William 'P. Humphreys, for respondent. 

DE HAVEN, District Judge. This is a libel to recover damages for 
an allégea short delivery of freight shipped at Antwerp on the German 
ship Seefahrer. The bills of lading issued by the master acknowledged 
the receipt on board the Seefahrer for delivery at San Francisco of 
145,503 pounds of canary seed and 5,649 pounds of poppy seed ; but, 
in addition to this gênerai statement of weight, they also contain the 
printed clause, "Weight, measure and contents unknown." The vessel 
delivered at San Francisco 138,743 pounds of canary seed and 4,331 
pounds of poppy seed, and, in addition to this, tendered to the libelants 
3,955 pounds of canary seed, which they refused to receive on account 
of its damaged condition. I am satisfied from the évidence that the 
condition of this rejected seed was such that the libelants were not 
bound to receive it, and were justified in abandoning the same to the 
ship. 
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This disposed of, the only question that remains is whether the ship î« 
liable for Û\t nondelivery of the 1,318 pounds of poppy seed and the re- 
maining 3,805 pounds of canary seed, necessary to make the full weight 
named in the bills of lading. The libelants ofïered no évidence as to 
the number of pounds of seed actually received on board the Seefahrer, 
other than the bills of lading. In answer to this, the claimants called 
the master and mate of the ship as witnesses, and they testified that the 
seed was not weighed when put on board of the Seefahrer at Antwerp, 
that maiiy of the sacks were not full of seed at that time, and that 
ail of the seed actually received by the ship was delivered or tendered 
to the libelants at San Francisco, with the exception of a few pounds 
which may hâve been consumed by rats during the voyage. This évi- 
dence, ulicontradicted as it is, must be accepted as true, and is sufiicient 
to discharge the vessel from its prima facie liability to deliver the full 
number of pounds stated in the bills of lading. The bills of lading, 
containing, as they do, the clause, "Weight, measure and contents un- 
known," are not conclusive upon the ship as to the number of pounds 
of freight shipped, but are open to explanation. The case of Planters' 
Fertilizer Mfg. Co. v. Elder, 101 Fed. 1001, 42 C. C. A. 130, is in point 
In that case the court said: 

"As the bills of lading In the présent case, although containing formai 
récitals of spécifie weights, whlch were made, probably, for the purpose of 
determining the amount of freight to be pald, were Indorsed In one case, 
'weight and quantlty unknown,' and In the other, 'weight unknown,' tbere 
can be no question that the same are open to explanation in regard to the ex- 
act amount of goods delivered to the ship ; and, as the bills of ladiug ac- 
companied the drafts drawn by the shippers and pald by the consignée, the 
consignée was undoubtedly charged wlth notice that the récitals of weights 
tontalned in the bills of lading were purely formai." 

See, also, The Ismaele (D. C.) 14 Fed. 491. 

The ship is undoubtedly responsible for the value of the seed eaten 
by rats durjng the voyage, but that 5,100 pounds of seed were thus con- 
sumed is extremely improbable. In my opinion, $50 would cover ail 
the damage sustained from this cause. 

The libelants' loss on account of the failure of the ship to deliver in 
good condition the 3,955 pounds of canary seed actuallv shipped was 
$181.75. 

It follows from this that the libelants are entitled to recovèr as dam- 
ages the sum of $231.75 and costs. So ordered. 



DR. MILES MEDICAL CO. ▼. GOLDTHWAITB. 

(Circuit Court, D. Massachusetts. September 20, 1904.) 

No. 1,804. 

1. IirjrNCTioN— iNDuoiNQ Violation or Contbact— Injukt to Businrss. 

Complalnant is a manufacturer of proprietary medlclnes put up In 
dlstlnctive packages, and sold only through wholesale and retall dealers 
In drugs, wlth whom complalnant has contracts provldlng that the medl- 
clnes shall be sold only at certain uniform prlces, and to no other dealer 
thali such as become parties to the contract, a list of whom is f urnished 
by complalnant. Défendant, a retall drugglst who was not on the Ust, 
procured the medlclnes through another, who in selllng them Tlolated 



DE. MILES MEDICAL CO. V. GOLDTHWAITE. 795 

his contra et, and In selling the same défendant mutilated the packages 
so as to prevent identification, and in some cases emptled the original 
package into a plain package. He also sold the medicines at priées 
below those flxed by the contract. Held, that such contracts were légal 
and enf orceable, and that complainant was entltled to , an Injunction 
restralning défendant from Interfering with the contracts by inducing 
their violation by parties thereto, and also from selling the medicines as 
complainant's in other than the original packages and at the contract 
price, to the injury of complainant's business and good will. 

In Equity. Suit for injunction. 

The following statement of facts is condensed from the brief for com- 
plainant and the évidence : 

Complainant, the Dr. Miles Médical Company, manufactures proprletary 
medicines, ail of which are made under formulas which are secret, and are 
sold under trade-names, and in packages of peculiar and distinctive style, 
in ail of which complainant possesses, as far as it legally may, an exclusive 
mouopoly. The company bas adopted an elaborate System to control the 
priées, at wholesale and retail, of its articles, and insure sales of its articles 
at uniform priées. The retail priées are stamped on the packages and 
labels, and are advertised. Contracts with the wholesale or jobbing druggists 
and with retail druggists, and a System of numbers stamped on each package, 
and report cards from wholesale dealers, enable each package to be traced 
and identified. The provisions of the wholesale contract are, in substance, 
that the wholesale agent, in considération of being supplied with Dr. Miles' 
remédies at certain priées, agrées to sell the same only at certain priées, and 
only to people whom the Dr. Miles Médical Company shall previously desig- 
nate, and to flll out the proper cards and slips which are inclosed in the pack- 
ing cases, making the number of the slip correspond with the number on the 
package, and filling out in the body of the card the name of the purchaser. 
The names of the persons to whom the Dr. Miles Médical Company permits 
its goods to be sold by the wholesaler are contained in lists which are fur- 
nished the wholesaler from time to time, and contain only the names of 
persons who hâve entered into the regular retail contract with the Dr. 
Miles Médical Company. The retail agency contract provides. In substance, 
that, In considération of being furnished with the Dr. Miles Médical Com- 
pany's préparations, he will sell only at certain priées stipulated in the con- 
tract and marked upon the packages of medicines, that he will stamp hls 
name upon the packages, and that he will not sell to any other druggist, 
either wholesale or retail, who bas not entered into a contract with the Dr. 
Miles Company. 

The évidence showed that défendant was a retail druggist who had not en- 
tered into the contract with complainant ; that he had, however, procured a 
supply of complainant's medicines through a dealer who was a party to the 
contract, and was selling the sanse at less than the contract price when com- 
plainant's medicines were calied for, but flrst mutilating the packages and 
desti'oying the numbers thereon so they could not be identified, and In some 
cases emptying the medicine from the original package Into a plain package, 
in which it was given to the purchaser without any direction as to its use. 
There was also évidence that such practlce tended to impair the confidence 
of purchasers in the remédies. 

The bill prayed for a temporary and permanent injunction restralning de- 
fendant from interfering with complainant's contracts by inducing, or at- 
tempting to Induce, dealers who had entered Into the same to sell him goods 
in violation thereof, and, second, from selling complainant's medicines other- 
wlse than in the original packages wlthout altération. The order, entered 
on a motion for preliminary injunction, and the final decree awarded injunc- 
tlons in conformity to such prayer. 

George L. Huntress, Frank F. Reed, and Edward S. Rogers, for com- 
plainant. 

F. M. Bixby, for défendant. 
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COLT, Circuit Judge. On this motion for a preliminary înjunctîon 
the défendant has filed no counter afïidavits in reply to the moving affi- 
davîts pf the complainant, nor has the defendant's counsel filed any brief 
in reply to the exhaustive printed brief of the other side. From thèse 
circumstances it looks as if the défendant did not seriously intend to 
contest the granting of this motion. The complainant has taken the 
testimony of the défendant. Upon that testimony alone, and espe- 
cially upori that portion of it in which he states his connection with 
George M. Lilley, and the manner and circumstances under which he 
obtained the proprietary medicines in question through Lilley, the 
complainant is entitled to a preliminary injunction. See Sperry & 
Hutchinson Co. v. Mechanic's Clothing Co. (Circuit Court of the United 
States, District of Rhode Island, February 15, 1904, opinion by Judge 
Brown) 128 Fed. 800. 

Motion granted April 25, 1904. 

September 25, 1904, on complainant's motion, the preliminarjr in- 
junction was made perpétuai. 



NOTES T. CRAWFORD. 

SAME T. CEAWFORD et al 

(Circuit Court, N. D. lowa, W. D. October 4, 1904.) 

Nos. 357, 358. 

1. Fbdebai, Courts— Jtibisdiction—Assigned Claims. 

In ah action by an assignée of a chose In action to recover the contents 
thereof, the jurisdictlon of the fédéral Circuit Court dépends on whetlier 
the action mlght hâve been brought by the assigner when it was com- 
menced, if he had made no assignment thereof ; and hence where there 
was a dlversity of cltizenship at that time between both the assigner 
and the assignée and défendants, It was Immaterlal that at the tlme of 
the assignment the défendants and the assignor were citizens of the same 
State. 

2, Saub. 

Where plalntlff alleged a cause of action for damages for a consplracy 
chargea to hâve been commltted by défendants against plaintiff after he 
became the owner of a contract for the sale of real estate by assignment, 
the cltizenship of plaintiff's assignor of the contract was immatériel to 
the jurisdictlon of the fédéral Circuit Court, the cause of action alleged 
never having ezlsted in bis favor. 

Submitted on Demurrer to the Pétitions upon the Ground that the 
Court has no Jurisdiction of the Actions. 

T. D. Higgs, F. F, Faville, and E. C. Herrick, for plaintifï. 
Helsell & Shultz, Milchrist & Scott, and Jas. De L,and, for de- 
fendants. 

REED, District Judge. No. 357 is an action at law to recover dam- 
ages for an alleged breach of contract to sell and convey real estate. 

T 1. Diverse cltizenship as ground of fédéral jurisdiction, see notes to Shlpp 
V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298. 
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No. 358 is an action at law to recover damages for an alleged con- 
spiracy on the part of défendants to defeat plaintiff's title to the con- 
tract and land described therein, which is the same contract sued 
upon in No. 357. A demurrer by plaintiff to the answers of défend- 
ants in each case was being argued at the last term of court, when it 
was discovered that the averments of the pétition in No. 357 failed to 
show a cause of action within the jurisdiction of the court, in that it 
failed to show the citizenship of Wm. J. Clemons, to whom défendant 
Crawford made the contract declared upon by plaintiff, and who as- 
signed the same to plaintiff. The pétition in No. 358 also failed to 
show the citizenship of said Clemons. The plaintiff was thereupon 
permitted to amend the pétitions in this respect, and he has done so 
by alleging "that at the time the actions were commenced the said Wm. 
J. Clemons was a citizen of the state of Missouri, and could hâve 
brought an action upon the contract sued upon if no assignment of the 
same had been made." To the pétitions as so amended the défendants 
demur upon the ground that they fail to show when Clemons assigned 
the contract to plaintiff; the contention being that if he so assigned 
the same before he ceased to be a citizen of lowa he had parted with 
ail interest under the contract, and his subséquent removal from lowa, 
and becoming a citizen of another state, would not vest a right in the 
plaintiff to sue upon the contracts in this court. 

This identical question was decided in this circuit against the con- 
tention of the défendants in White v. Leahy, 3 Dill. 378, Fed. Cas. No. 
17,551. In Emsheimer v. City of New Orléans, 186 U. S. 33, 22 Sup. 
Ct. 770, 46 L,, Ed. 1043, the Suprême Court, upon considération and 
review of the authorities, holds that the question of the jurisdiction of 
the Circuit Courts, in cases brought by the assignées of choses in 
actions to recover the contents thereof, dépends upon whether or not 
the action might hâve been brought (at the time it was commenced) 
by the assignor if he had made no assignment of the same. If he 
could, then the assignée thereof, if a citizen of a state other than that 
of défendant, at the time the action is commenced, may sue thereon 
in the Circuit Court of the United States, though the assignment was 
made before the assignor ceased to be a citizen of the same state 
as the défendant, and White v. Leahy is cited with approval. Thèse 
décisions are conclusive upon this court. 

The case against Crawford and Sisson, No. 358, is an action for 
damages for a conspiracy or a tort alleged to hâve been committed by 
défendants against the plaintiff after he became the owner of the 
contract. The cause of action so alleged never existed in favor of 
Wm. J. Clemons, and the question of his citizenship, so far as such 
action is concerned, is not material. Ambler v. Eppinger, 137 U. S. 
480, 11 Sup. Ct. 173, 34 L. Ed. 765. 

It foUows that the demurrer to the pétition in each case must be 
overruled, and it is so ordered. 
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In re GORDON SUPPLY & MFG. CD. 
(District Court, M. D. Pennsylvania. December 17, 1904.) 

1. Bankbuptot — Appeaisement— Ptjbpose or. 

The purpose of tlie appraisement which is dlrected to be ruade by 
Bankr. Act July 1, 1898, § 70b, 30 Stat 566 [U. S. Comp. St. 1901, p. 3451], 
Is to secure for the beneflt and protection of ail parties concerued a 
désignation and estlmate of tlie property wliich passes into the hands of 
the trustée, for which in the flrst Instance he is to be accountable. 

2. Same— Mahnek op Making. 

The particularity wlth whlch such appraisement Is to be made is not 
indieated, and dépends somewhat upon circumstances. It should, how- 
ever, be gênerai, and hot spécial, and should not go into the détail prac- 
ticed by a merchant taking an Inventory of stock ; only such particularity 
being indulged in as is suiHclent to reasonably Identlfy the property in 
character and quantlty, and glve a fair idea of its value. 

In Bankruptcy. On bills of appraisers. 
W. H. Jessup, for trustée. 

ARCHBALD, District Judge. The bankruptcy act provides 
that ail real and personal property belonging to bankrupt estâtes 
shall be appraised by three disinterested appraisers, who shall be 
appointed by and report to the court. Section 70b, Act July 1, 
1898, c. 541, 30 Stat. 566 [U. S. Comp. St. 1901, p. 3451]. The 
manifest purpose of this is to secure for the benefit and protec- 
tion of ail parties concerned a désignation and estimate of the proo- 
erty which passes into the hands of the trustée, and for which in the 
first instance he is accountable. The particularity with which it is 
to be made is not indieated, and must dépend somewhat on circum- 
stances, there being no set rule which can be laid down. It is not 
to descend into minutise, however, nor go into the détail practiced by a 
merchant taking inventory of his stock. This is not only unnecessary, 
but it involves too much expense, and, as an economical administra- 
tion is the cardinal rule of the bankruptcy law, it is not sanctioned 
thereby. An appraisement must be gênerai, rather than spécial, 
only such particularity being indulged in as will be sufficient to reason- 
ably identify the property in character and quaritity, and give a fair 
idea of its value. More than this is not expected, and therefore to 
be avoided; or at least, if indulged in, must be paid for by those 
who direct it, and not out of the estate. It is in this respect that 
the appraisement for which the présent bills are rendered errs, 
and, as the same is true of several others which hâve recently been 
before the court, I am moved to give expression to this opinion for 
the guidance of the profession and others. The aggregate charges 
of the appraisers in this case amount to $200 ; one of them claiming 
$95, another $80, and the third $25, according to the number of 
days which were, respectively, spent by each in the performance of 
their duties. The rate charged — $5 a day — is not out of the way, 
but the time is entirely beyond what was called for, the two whose 
bills are the largest having devoted the one 19 and the other 16 
days to the work, which was extended over nearly 6 weeks. There 
is no question as to the completeness and accuracy of what was 
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donc. The only thing to complain of is that ît was donc too 
well. I am informed that the appraisers not only went over the 
stock of hardware and supplies of the bankrupt Company, shelf by 
shelf and package by package, but that they consulted invoices and 
price lists, making a calculation of trade discounts, as one would 
who wanted to know its value to the last dollar. This was a waste 
of labor, serving no useful purpose, and going far beyond anything 
intended by the law. The question is whether the work, having 
been done in this way, should be paid for, or whether the bills 
should be eut down to what they would amount to on the true 
basis. I am inclined, under ail the circumstances, to approve them 
as they stand, indicating my views in this way for its efïect on 
future cases, rather than on this one. Having acted in good faith, 
and without any one to give them direction, or to suggest the limit 
to which they should go, it hardly seems just to hold them to the 
rule now for the iîrst time promulgated, however correctly it ex- 
pounds the law. The bankruptcy law is still new, and we are ail 
learning, and it will not do to hold to it too rigidly where it has not 
yet been construed and defined. I will therefore direct the pay- 
ment of thèse bills by the trustée without déduction, but shall ex- 
pect ail parties to take note of what is hère said, and to see to it that 
hereafter appraisement expenses are kept down to what they ought 
to be, and no more. 
Bills approved. 



In re TIFF ANY, 

(District Court, S. D. New York. November 30, 1904.) 

1. Bankbitptct — Liens Obtained theoxjgh Légal Peoceedings — Stjbject- 

ING INCOME OF TBTJST FUND. 

Code Clv. Proc. N. Y. § 1391, as amended by Laws 1903, p. 1071, c. 461, 
provides that in case of certain trusts the surplus of the income beyond 
the sum which may be necessary for the éducation and support of the 
beneflciary shall be liable in equity to the claims of his ereditors in the 
same manner as other Personal property which cannot be reached by an 
exécution at law. Held, that a single créditer should not be permitted 
to acquire a lien on the Income of a trust fund of which an alleged bank- 
rupt was beneflciary through proceedings under suth statute in a state 
court, at least unless after an adjudication the trustée should fall to 
Institute proceedings for the beneflt of ail ereditors within a reasonable 
tIme, such lien being one obtained through légal proceedings, which If 
acquired within four months prior to the flling of the pétition in bank- 
ruptcy would hâve been rendered void by Bankr. Act July 1, 1898, c. 541, 
I 67f, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3430]. 

In Bankruptcy. 

Elisha W. McGuire, for the motion. 
William V. Goldberg, opposed. 

HOLT, District Judge. This is a motion by W. & J. Sloane to va- 
cate as to them an injunction restraining ereditors from interfering 
with the property of the bankrupt. By the will of the bankrupt's 
father a trust fund was created for the benefit of the bankrupt, out of 
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the income ôf which $18,000 a year is paid to the bankrupt in waekly 
installmènts of $346.16. On May 31, 1904, W. & J. Sloane recovered 
a judgmeilt against the bankrupt for $5,336.05 for necessaries. An 
exécution was issued thereon on the same day, which has been returned 
wholly unsatisfied. On October 28, 1904, an order was obtained in the 
New York Suprême Court by which it was ordered that an exécution 
issue against the income of the trust fund, as provided for in section 
1391 of the Code of Civil Procédure, as amended by chapter 461, p. 
1071, Laws 1903. Upon such order an exécution was issued to the 
sherifï of New York county, commanding him to satisfy the judgment 
out of the income payable from the trustées, to an amount equal to 10 
per cent, of such income. On the same day a pétition in bankruptcy 
was filed against the alleged bankrupt and a receiver appointed. 

The beneficiary of this trust fund has no estate in the income which 
can be seized upon exécution. The trust vests the whole estate in law 
and in equity in the trustée, subject only to the exécution of the trust. 
By the statutes of New York it is provided that in the case of certain 
trusts the surplus of the income beyond the sum which may be neces- 
sary for the éducation and support of the beneficiary shall be liable in 
equity to the claims of his creditors in the same manner as other Per- 
sonal property which cannot be reached by an exécution at law. A 
trustée in bankruptcy may bring a suit to enforce such liability. In 
Re Baudouine, 3 Am. Bankr. Rep. 651, 656, 101 Fed. 574, 41 C. C. A. 
318. 

If an adjudication shall be had and a trustée in bankruptcy appointed, 
the trustée can bring such a suit. If such a suit should resuit success- 
fully, I think that no one créditer should be permitted to obtain a préf- 
érence by obtaining a lien on the fund witliin four months before the 
bankruptcy. It is claimed that this lien is analogous to a mechanic's 
lien, which has been held not to be a lien obtained through légal pro- 
ceedings, within the meaning of section 67f of the bankrupt act of 
July 1, 1898, c 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]. 
But I think that this lien is one obtained through légal proceedings, 
namely, by issuing the exécution pursuant to the spécial order obtained. 

My conclusion is that this motion should be denied, with leave to re- 
new it if the trustée does not institute any proceedings to reach the 
trust fund for the benefit of creditors within 30 days after his appoint- 
ment and qualification, or if he brings such proceedings and it is held 
in them that he is not entitled to recover. 



VON BERNUTH v. UNITED STATES. 

(Circuit Court, S. D. New York. December 12, 1904.) 

No. 3,346. 

1. OaSTOMS DUTIES — OtASSIFICATION — IMITATION SlIiK TARN — SIMILITUDE. 

Imitation allk yarn, wliich Is made from cotton waste subjected to a 
diemlcal proeess, whereby it loses Its identity as cotton, and which re- 
fiembles silk yarn in quality, texture, and use, is held, by virtue of the 
Blmilitude clause in section 7, Tariff Act July 24, 1897, c. 11, 80 Stat. 205 
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[TT. S. Comp. St. 1901, p. 1693], to be dutiable at the rate applicable to 
sllk yarn, under paragraph 385 of said act (chapter 11, § 1, Schedule L, 
30 Stat 185 [U. S. Comp. St 1901, p. 1668]). 

On Application for Review of a Décision of the Board of General 
Appraisers. 

The décision in question (G. A. 5,257, T. D. 34,155) relates to an 
importation at the port of New York by Hardt von Bernuth & Co. 
The opinion filed by the Board of General Appraisers is as f ollows : 

FISCHER, General Appraiser. The protest Is against the assessment of 
duty at the rate of 30 per cent, ad valorem, under paragraph 385, Schedule 
L, § 1, c. 11, Act July 24, 1897, 30 Stat. 185 [U. S. Comp. St. 1901, p. 1668], 
on certain so-called artifielal sllk yarns. This assessment was made in ac- 
cordance with the board's décisions (G. A. 4,939, T. D. 23,110, and G. A. 
5,081, T. D. 23,528), where merchandise of the character hère in question was 
held not to be dutiable as manufactures of pyroxylin, under paragraph 17. 
Schedule A, § 1, e. 11, Act July 24, 1897, 30 Stat. 152 [U. S. Comp. St. 1901, p. 
1626], but dutiable at the rate hère complained of, by vlrtue of the similitude 
clause ; the board flnding that the article was slmilar In quality, texture, and 
use to sllk yarn. The importers now claim that the merchandise Is more 
eimilar to cotton yarns, and is therefore dutiable as such under paragraph 
802, Schedule I, § 1, c. 11, 30 Stat 175 [U. S. Comp. St. 1901, p. 1655], by 
virtue of the similitude clause. The alternative claim Is made that It Is 
dutiable at the rate of 20 per cent ad valorem under section 6, c. 11, 30 
Stat 205 [U. S. Comp. St 1901, p. 1693], as a nonenumerated manufactured 
article. 

At the hearlng the importers introduced testimony to show that the yarns 
are made from cotton waste, that they require treatment in dyeing more 
nearly resembling the dyeing of cotton yarn than that of sllk yarn, and that 
they are woven in the same manner as cotton yarns. It appears, however, 
from ail the évidence in this case, and from the évidence in G. A. 4,939, 
which Is made a part of this case, that ail yarns of this character, whether 
made from silk waste or from cotton waste, are known as imitation sllk, and 
that the fabric woven therefrom is known and sold as "nearsilk." It further 
appears that the yarns are produced by a process which is described in the 
letters patent covering the same and offered in évidence, as f ollows: "The 
process, which consists in dissolving cellulose, wlthout decomposing the same, 
and causing the solution to flow in a thread or flber like stream Into a bath 
containing a précipitant of cellulose, whereby the latter Is precipitated from 
Its solution In a thread or flber llke form." 

From this it foUows that the merchandise as Imported no longer consists 
of cotton, even though it may hâve been originally cotton waste, and not 
sllk waste. Note Meyer v. Arthur, 91 U. S. 570, 23 L. Ed. 455. The conten- 
tion that the yarns produced by the patented process are dyed and woven In 
a manner similar to such processes with regard to cotton yarns we do not 
consider as of weight ; for this similarity. If in fact It exist, does not relate 
to material, quality, character, or use, which are the only points of similarity 
referred to in section 7, c. 11, 30 Stat 205 [IT. S. Comp. St. 1901, p. 1694]. 
The yarns are similar, however, to sllk yarn (as was found In G. A. 4,939) 
in three of those characteristics, namely, quality, texture, and use, and are 
not similar to cotton yarns as to any of the characteristics named In section 7. 

We therefore see no reason for modlfying our ruling laid down in G. A. 
4,939 and G. A. 5,081, and accordlngly overrul» the protest, and affirm the 
décision of the collector. 

Frederick W. Brooks, for the importers. 
Charles D. Baker, Asst. U. S. Atty. 

PLATT, District Judge. Judgment affirmed on the décision of the 
Board of General Appraisers. 
133 P.— 51 
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In re MILGEAUM & OST. 

(District Court, E. D. Pennsylvania. December 1, 1904.) 

No. 1,804. 

1. BANKRXJPTCY—CtAiMS— Objections— Ceetitioate of Refebçe— IiACHes. 

PetltionCT presented a eialm againat a bankrupt on Mareh 8. 1904, 
•whieh was allowed on March lOth. On April 25th the trustée requested 
the référée to expunge tbe clalin, wbicb was denipd on June 24tn Koth- 
Ing f urtlier was done by^ the trustée until September 20tb, wben he pre- 
sented a pétition for revlew of the order of Mareh 8tb, in response to 
wblGh tbe référée flléd a certiflcate on September 22d, presenting bis 
refusai to expunge for révlew Instead of tbe original allowance. Held 
tbat, inore tban six months havlng elapsed before petltloner asked for a 
reView, the certiflcate was barred by delay, whether It be treated as a 
pétition to revlew tbe ^llowance of tbe daim, or the referee's refusai to 
expunge. 

In Bankruptcy. 
See 129 Fed. 827. 

Keator & Johnson, for James Talcott, créditer. 
Julius C, Levi, for petitioning creditors. 

J. B. McPHERSON, District Judge. The application to dismiss 
rests upon the following facts: James Talcott, the petitioner, pre- 
sënted a claim against the bankrupts to the référée on March 8, 1904, 
which was duly allowed on March lOth. On April 2oth tlie trustée 
requested the référée to expunge the claim, giving a reason that need 
not now be considered. Thereupon the référée heard testimony upon 
this request, and refused it on or about the 24th day of June. Noth- 
ing further was done by the trustée until September 20th, when he 
presented a pétition asking for a review of the order of March 8th al- 
lowing the claim, in response to which the référée filed a certiflcate 
on September 22d, which seems to présent his refusai to expunge 
as the question for review, instead of the original allowance in March. 
In this connection, I may be permitted to say again that a certiflcate 
should always state clearly and distinctly the précise question or ques- 
tions for review. In the great majority of cases the report leaves noth- 
ing to be desired upon this point, but sometimes the question is not 
thus propounded, and bas to be sought for at the cost of a good deal 
of time and trouble. In the présent instance, however, the apparent 
différence between the trustée'» pétition and the referee's certiflcate 
is not of importance, because I am clearly of the' opinion that, what- 
ever the question may be that was intended to be certified to the court, 
the pétition for revievyr was too late. If the question is upon the al- 
lowance of the claim, then more than six months had elapsed before 
the petitioner asked for a review. If the question is upon the refusai 
to expunge, the period of dejay was three months, and in either event 
I think the petitioner's inactivity was unreasonable. The time within 
which a review must be asked for is not specified either by the bank- 
rupt act or by the gênerai orders, but the text-writers and the cases 
agrée that reasonable promptness must be used. Brandenburg (3d 
Ed.) § 696; Loveland (2d Ed.) p. 119; Collier (4th Ed.) p. 310; and 
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citations in notes to passages referred to. In the absence of a rule 
of the district court fixing the time within which the pétition for review 
must be presented to the référée, each case must be jiidged upon its 
own facts, and in the case now under considération the excuse offered 
for the delay does not seem to be sufScient. 
The certificate of the référée must be dismissed. 



In re LINES. 

(District Court, M. D. Pennsylvania. December 12. 1903.) 

No. 346. 

h BANKRxn>TCT— Statino Proceedinos in State Couet— Distkess fob Rent. 
Wtiere, after distress by a landlord, the tenant Is adjudicated a bank- 
rupt, the necessary effect Is to put the property under the eontrol of the 
bankruptey court, which will .stay further proceedings with the distress, 
and require the landlord to submlt his rights to that court for adjudica- 
tion. 

In Bankruptey. On pétition to restrain landlord from proceeding 
with distress. 

Mial E. Lilley, for petitioner. 
Rodney A. Mercur, for landlord. 

ARCHBALD, District Judge. The facts dîsclosed by the évidence 
are peculiar, and the légal results by no means clear, so that I shall con- 
tent myself with deciding just what I hâve to. It is undisputed that 
after the distress had been made title to the goods, which was then in 
Mrs. Fannie Dryden, was transferred by her to her father, John M. 
Lines, the présent bankrupt, and that he immediately filed a voluntary 
pétition, and was adjudicated a bankrupt. The necessary effect of this 
was to put the property under the eontrol of this court, and compel 
the landlord to seek redress hère. What the exact conséquence of 
this may be, I am not now prepared to say. The case is complicated 
by the fact that, according to the testimony of Mrs. Dryden and her 
mother, a new lease was made to the former for a part of the premises 
from April Ist; while the landlord's warrant was against Mr. Lines 
for rent which, in part, at least, antecedes that date. But as title is 
now back in Mr. Lines, the original tenant, and the goods at the time 
of the retransf er to him were upon the demised premises, it is a question 
whether they are not thereby liable again for the whole rent. Whatever 
légal liability there is, however, the bankruptey court is compétent to 
enforce it, and bound to recognize it ; the landlord being limited, how- 
ever, as a preferred creditor, to not exceeding one year's rent. In re 
Duble, 9 Am. Bankr. Rep. 121, 117 Fed. 794. The bankrupt bas also 
claimed the goods under his $300 state exemption, which introduces 
another cause for disputation. It is not possible to dispose of thèse con- 
flicting claims in the présent proceeding. The only thing I see to do is 
to stay the landlord's sale, and direct the trustée to take possession, after 
which the other questions will, no doubt, corne up in their order. 

The rule is made absolute, and an injunction is awarded against Job 
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P. Kirby^ landlord, restraining him from a saleof the goods distrained 
for rent in arrear, and directing him to turn over the said goods to the 
trustée, without préjudice, however, to his rights, if any, by virtue of 
Buch distress to tnake claim upon the proceeds arising therefrom. 



THE DRUMCRAïa. 

THE LOCH TKOOU 

(District Court, N. D. Callfornla. November 29, 1904.) 

No. 13,261. 

3. OOUJalOH— DUVHSK OF INEVITABLE ACCIDENT— BVBDEN AND MeASUBE OF 

Pbqoï. 

1o establlsh the défense of Inévitable accident In a snlt for collision, 
the respondent bas the bùrden of provlng that the collision resulted 
from a cause agaiqst which human skill and foresight could not bave pro- 
vlded in the exercise of ordlnary prudence. 

2. Same— Vessbl Bbbakiho feom Moobings. 

The breaklng of a sblp from her moorlngs at a dock dnrlng a severe 
■torin, and her drlftlng Into collision wlth another moored vessel, held 
not due to Inévitable accident, where there was such warning of the 
approach of the storm as requlred the master, in the exercise of ordlnary 
care, to put ont more fastenlng Unes. 

In Admiralty. Suit for collision. 

Frank & Mansfield, for libelant. 

Page, McCutchen & Knight, for claîmant. 

DE HAVEN, District Judge. This libel was filed by the owner of 
the ship Drumcraig, against the British ship IvOch Trool, to recover 
damages for injuries sustained as the resuit of a collision betvireen the 
two vessels. The collision occurred about 4 o'clock on the morning of 
March 10, 1904. The Drumcraig was lying safely moored alongside 
the wharf at Oakland Pier, in the harbor of San Francisco. The Loch 
Trool was moored at the same pier, and distant about a ship's length 
from the Drumcraig. The Loch Trool broke away from her moorings, 
and drifted into collision with the Drumcraig. It is claimed by the 
owners of the Loch Trool that the collision was the resuit of inévitable 
accident. 

The burden of prdving that such was the cause of the collision is 
upon the Loch TrooL The Louisiana, 3 Wall. 164, 18 L. Ed. 85 ; The 
Andrew Welch (D. C.) 123 Fed. 557. An inévitable accident is some- 
thing that human skill and foresight could not, in the exercise of or- 
dinary prudence, hâve provided against. The Pennsylvania, 24 How. 
307, 16 L. Ed. 699. Upon considération of the évidence, my conclusion 
is that this défense of inévitable accident has not been sustained. I 
think it is shown by a fair prépondérance of the évidence that the storm, 
although a violent one, gave sufîîcient warning of its approach to havc 
made it the duty of the master of the Loch Trool to put out more fasten- 
lng Unes before the ship broke from her moorings, and the failure to 
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do this constitutes négligence for which the Loch Trool must respond 
in damages. 

There will be a decree in favor of the libelant, and the case is re- 
ferred to United States Commissioner Manley to ascertain and report 
the amount of damages sastained by libelant. 



In re KNAUER. 
(District Court, N. D. lowa, W. D. Deccmber 22, 1904.) 
No. 40a 

1. BAHKRrPTOT— REFEREE»— DUTIES. 

It Is no part of the duty of a référée In bankruptcy to notify the bank- 
rupt or his attorney of the date of expiration of the tlme for fliing the 
pétition for discharge, the bankrupt and his attorney being required to 
take notice thereof. 

2. Same— Discharge— FiLiNO— Time. 

Bankr. Act July 1, 1S98, c. 541, ! 14, 30 Stat 550 [U. S. Comp. St 
1901, p. 3427], provides that any person, after the expiration of a month 
and within the next twelve months subséquent to belng adjudged a 
bankrupt, may file an application for discharge, and If It appears to the 
judge that the bankrupt was unavoidably prevented from filing it within 
Buch time It may be flled within the next six months. Held, that where 
petltioner was adjudged a bankrupt on October 2, 1901, and his pétition 
for discharge was filed wlth the clerk October 11, 1902, but was not pre- 
Bented to the judge untll November 25, 1904, when an order of discharge 
was asked, the pétition was not filed In time, and the discharge would be 
denled. 

In Bankruptcy. On pétition for discharge. 
George A. Gibson, for bankrupt. 

REED, District Judge. The adjudication of bankruptcy was 
October 2, 1901, upon the voluntary pétition of the bankrupt, filed 
that date. The pétition for discharge is dated September 22, 1902, 
but was not filed with the clerk until October 11, 1902. The réf- 
érée certifies that on September 15, 1902, he notified, by letter, the 
attorney for the bankrupt that the year in which the pétition for 
discharge should be filed would expire October 12, 1902. This was 
no part oî the duty of the référée. The bankrupt and his attorney 
should take notice of the date of the adjudication, and see that the 
pétition for discharge is filed within the year from such date. As 
stated above, the pétition for discharge is dated September 22, 1902, 
and no reason whatever is shown why it was not filed at such time, 
or within the year from the date of the adjudication, except the let- 
ter of the référée stating that such year would expire October 12, 
1902. This did not, however, prevent the bankrupt from filing it 
at the time of its date or within a day or so thereafter. The péti- 
tion for discharge was not presented to the judge within 18 months 
after the adjudication, and leave obtained from him to file the same 
within such time, nor was it ever presented to the judge until No- 
vember 25, 1904, when he was asked to grant the discharge. Upon 
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such facts tlie discharge must be denied. Bankr. Act July 1, 1898, c. 
541, § 14, 30 Stat. 550 [U. S. Comp.St. 1901, p. 3427]. 
It is ordered accordingly. 



In re SNTDER & JOHNSON CD. 

(District Court, N. D. Illinois. July 11, 1904.) 

No. 10,696. 

1. Bankrttptct— Tbading Pubsuits— Solicitino Adveetisements. 

A corporation engaged In the business of sollelting advertisementg and 
placing them In newspapers at rates previously obtalned from such 
papers Is not engaged in a trading pursult, wlthln the meaning of Bankr. 
Act July 1, 1898, c. 541, § 4b, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], 
and cannot be adjudged an involuntary banlirupt thereunder. 

In Bankruptcy. On exceptions to report oi référée. 

Ferguson & Goodnow, for petitioners. 
John J. Symes, for Chicago Daily News Co. 
James A. Brady, for bankrupt. 

KOHLSAAT, District Judge. This cause cornes before tbe court 
on exceptions to the referee's report, holding that the respondent is not 
a trader, or otherwise, within the meaning of the statute concerning 
bankruptcy. The respondent is a corporation organized under tho 
laws of Illinois. Its business was that of soliciting advertisements. 
and then placing them in the newSpapers, at rates previously furnished 
to it by the varions papers. Thèse rates were such that the respondent 
was able to realize a profit. They were in no sensé agents of the 
newspapers, but, so to speak, sold the advertising to the papers. It 
would seem that to this extent they were traders in the gênerai sensé. 
The référée, however, found to the contrary ; basing his finding on the 
décision of the Court of Appeals of this circuit in Re Surety Guaranty 
Trust Co., 121 Fed. 73, 56 C. C. A. 654, in which case the court seems 
to hold that the statute applies only to persons trading in tangible 
property or chattels. Under this ruling, the référée is right. 

The exceptions are overruled, and the report is approved. 



JOHN D. PARK & SONS CO. v. BRUEN et al. 
(Circuit Court, S. D. New York. November 11, 1904.) 

FEDERAI' CotIBTS — SUIT AOAINST DEFENDANTS IN DirFEHENT DISTRICTS— JTT- 
EI8DICTI0N. 

The praetice in the Second Circuit follows a décision holding that Rev. 
St I 740 [D. S. Comp. St 1901, p. 587], which provides that where défend- 
ants réside in différent fédéral districts in the same state an action may 
be brought In either, and a duplicata writ issued to the other district or 
districts, was not repealed directly by the .ludiciary act of March 3, 1887, 
as amended by Act Aug. 13, 1888 (25 Stat. 433, c. 866 [U. S. Comp. St. 1901, 
p. 508]), nor by implication by the provisions of section 1, that a suit 
Bhall be brought only in the district of which either plalntifE or défendant 
is an inhabitaut. 
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On Demurrer for Want of Jurisdiction. 

Morris & Fay (Henry T. Fay, of counsel), for compjainant. 

Robinson, Biddle & Ward, for certain défendants. 

HAZEL, District Judge. The complainant, a foreign corpora- 
tion, is a citizen of the state of Kentucky. The défendants are citi- 
zens of the state of New York, some of whom are résidents and 
inhabitants of the Southern District, others of the Northern, and 
still others of the Western District. A number of individual de- 
fendants, residing in the Northern and Western Districts, hâve ap- 
peared specially and filed a joint and separate demurrer upon the 
sole ground that the court has net jurisdiction of the person of 
such défendants. It is conceded that if section 740 of the United 
States Revised Statutes [U. S. Comp. St. 1901, p. 587] was not re- 
pealed by the provisions of the act of March 3, 1887, as amended 
by the act of August 13, 1888 (25 Stat. 433, c. 866 [U. S. Comp. St. 
1901, p. 508]), the jurisdiction of the court over the demurrants is 
complète, and accordingly the demurrer must be overruled. The 
décisions upon this point are not entirely uniform. The prevailing 
practice, however, is controlled by the adjudication in Goddard v. 
Mailler (C. C.) 80 Fed. 422. In that case Judge Coxe, after care- 
fully considering the question, decided that section 740 was not 
inconsistent with the later enactments and was neither expressly 
nor impliedly repealed. Hence it was held that two or more de- 
fendants, résidents and inliabitants of différent districts of the 
state, may be sued in either district. In New Jersey Steel & Iron 
Co. v. Chormann (C. C.) 105 Fed. 532, Judge Lacombe questioned 
the soundness of the holding in the Goddard Case, but neverthe- 
less directed the issuance of a duplicate subpœna pursuant to sec- 
tion 740, and suggested that the controverted question be after- 
ward raised by plea or demurrer, to the end that a final settlement 
thereof might be had on appeal to the Circuit Court of Appeals. 
No appeal, however, was taken. Therefore, in view of the prior dé- 
cision in this circuit, under which the practice of issuing a dupli- 
cate writ by the clerk against défendants, who are résidents of dif- 
férent districts, would seem to be upheld, the additional suggestions 
submitted by counsel for complainant on argument need not be dis- 
cussed. The demurrer is overruled, with costs. The défendants 
may answer within 20 days. 



JOHN D. PARK & SONS CO. v. BRUEN et al. 

(Circuit Court, S. D. New York. November 11, 1904.) 

1, Plea or Res Judicata — Motion to Oveerule — Refebence. 

A plea in bar on the ground of former adjudication will not be overruled 
on motion where the record in the former action is not before the court, 
unless it clearly appears from the pleadings that the causes of action 
were not the same, but will be referred to a master in accordance with the 
usual practice. 

î 1. See Equity, vol. 19, Cent. Dig. § 410. 
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On Motion by Complainant to Overrule Plea. 

Morris & Fay (Henry T. Fay, of counsel), for complainant 
Robinson, Biddie & Ward, for certain défendants. 

HAZEL, District Judge. According to the complainant, there 
are many essential différences of fact between this action and the 
action upon which défendants rely to support their plea in bar. 
The record of the Suprême Court of the state of New York, where 
the cause is alleged to hâve been tried, is not before me. The po- 
sition of the complainant is that the bill and plea, when compared 
and examined, will show the allégations of the bill and the subject- 
matter of the former litigation to be essentially dififerent. A super- 
fîcial examination of the record, hoivever, satisfies me that it would 
be better that the cause be sent to a master in accordance with 
the usual practice of the court in such cases. Story, Eq. PI. §§ 697, 
698 ; Emma Silver Min. Co.-, Ltd., v. Emma Silver Min. Co. (C. C.) 
1 Fed. 39. It is unnecessary to indicate my views of the question 
whether the adjudication set forth in the plea is identically the 
same as hère or whether the former adjudication is res adjudicata. 
The suggestion is sufficient that, if the former judgment is to oper- 
ate as an estoppel hère, the record in extenso should be before the 
court. The motion to overrule the plea for insufHciency is denied, with 
costs. 



UNITED STATES v. KLOTZ. 

(Circuit Court, S. D. New York. November 15, 1904.) 

No. 3,432, 

1. CusTOMS Dtjties— Classification— SiLK on Cops— Advancb in Manufac- 
ture. 

Where raw silk has been re-reeled from skeins upon cops or tubes, this 
permitting the opération of doubling or twistlng to be omitted In the 
process of flnlshing the silk, and thus bringing the article one step nearer 
the condition of flnished sUk, held, that this removes the article from 
the provision In paragraph 660, Tariff Act July 24, 1897, c. 11, § 2, Free 
List, 30 Stat. 201 [U. S. Comp. St. 1901, p. 1688], for raw silk not "ad- 
vaneed in manufacture in any way," and brings It within the provi- 
sion In paragraph 384 of said act,.c. 11, % 1, Sohedule L, 30 Stat. 185 
[U. S. Comp. St. 1901, p. 1668], for "silk partially manufactured from 
cocoons, • * * and not further advanced or manufactured than 
carded or combed silk." 

On Application for Review of a Décision of the Board of General 
Appraisers. 

This application was made by the United States, and relates to a 
décision (G. A. 5,432, T. D. 24,702), which reversed the assessment 
of duty by the collecter of customs at the port of New York on 
merchandise imported by Henry D. Klotz. 

Note U. S. V. Stewart (C. C.) 133 Fed. 811. 

D. Frank Lloyd, for appellant. 
Albert Comstock, for appellee. 
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HAZEL', District Judge. This is a review from tHe 'décision of 
the Board of General Appraisers holding that the merchandise in 
controversy, consisting of raw silk wound on tubes or cops, is en- 
titled to free entry under paragraph 660 of the tariff act of July 
24, 1897, c. 11, § 2, Free List, 30 Stat. 201 [U. S. Comp. St. 1901, 
p. 1688], which is in the following words: "Silk, raw, or as reeled 
from the cocoon, but not doubled, twisted, or advanced in manu- 
facture in any way." The collector of customs of the port of New 
York assessed a duty of 40 cents per pound, under paragraph 384, 
§ 1, Schedule L, of said act (30 Stat. 185 [U. S. Comp. St. 1901, p. 
1668]), which reads as follows: "Silk partially manufactured from 
cocoons or from waste silk, and not further advanced or manufac- 
tured than carded or combed silk, forty cents per pound." The im- 
porters duly protested against such classification, claiming that the 
merchandise was raw silk, and not "raw silk partially manufac- 
tured from cocoons," nor "doubled, twisted, or advanced in manu- 
facture in any way." The Board of General Appraisers, to whom_ 
the protest was transmitted, were not agreed as to the proper 
classification. The prevailing and dissenting opinions of the board 
exhaustively and comprehensively review the facts, and the reasons 
assigned therein for reaching diametrically opposite conclusions 
are worthy of careful considération. The cogency and persuasive- 
ness of the minority opinion, however, in which it is held that the 
winding of the silk on tubes or cops is an advance in manufacture, 
is thought to be controlling. The single inquiry presented is 
whether the silk was "advanced in manufacture." Ordinarily the 
trained officiais of the customs department hâve little difficulty in 
determining questions of this character, but it must be admitted that 
the problem hère has varying phases. The facts, briefly stated, are 
that the raw silk, as imported, had been re-reeled by machinery 
from skeins upon tubes or spools which were adapted to fit into a 
silk loom and immediately woven without further manipulation, 
instead of being imported in skeins, as was the custom. This 
method of importation on tubes or cops, according to the évidence, 
enables the artisan, technically called the "throwster," to begin the 
next' essential step in the opération of finishing the raw product, 
namely, that of doubling or twisting, and he is thereby deprived 
from performing one of the necessary opérations. The importer 
claims that the silk was wound on tubes or spools in Italy, the place 
of exportation, for convenience in transportation, and to lessen the 
expense of freight. The facts disclosed on the hearing before the 
board, however, establish that the raw silk, as imported, was, as 
stated in the minority opinion, intended "as a substitute for such 
on bobbins, and can, in every case where similar goods are used, be 
substituted for such, even upon the loom, which could not be donc 
without this winding." This view finds support in the following 
testimony of the importer: 

"Q. The labor cost of tr.Tnsferrlng the silk from the réel or skeln to the 
tubes or spool is less In italy th.Tii in this countryî A. It would dépend upon 
the given Bilk. Q. Uiveu this nilkl A. I sbould say yes." 
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The argument in behalf of tlie importer proceeded upon the the- 
ory that winding the silk on tubes or cops does net change its char- 
acter f rom that of ràw silk, and therefore the article, for tariff pur- 
poses, remains squarely within tlie provisions of the free list. To 
this contention I rnust withhold my assent. Though it is conceded 
that the physical status of the raw silk still attaches to the material 
after winding upon tubes or cops, it nevertheless clearly appeafs 
from the évidence that the American silk throwster is deprived of 
performing one of the opérations necessary to finishing the raw 
product. Upon this point the importer testifies as follows : 

"Q. Then I understand, as a matter of fact, this partieular lot was put on 
tubes by means of some machine you sent to Italy? A. Yes. Q. You know 
exaetly by what process? A. Yes. Q. How did It happen in this partieular 
oase — how Is this silk put on thèse tubes? A. It is wound on the bobbin, and 
then from the bobbin or spool on thçse tubes. Q. Wound upon the bobbin from 
the skein? A. Yes. ♦ • * Q. But as I understand you, the condition of 
iidvance is esactiy the same as that when iirst reeled? A. Physically it is the 
same thing, but it flts the American machinery, and it is made more valuable." 

Thèse facts présent insuperable objections to the contention of the 
importer that the article was not in any way advanced in manu- 
facture. The witnesses for the government admit that the charac- 
ter of the silk is not changed, and that, if imported in skeins, as 
removed from the réel, it would be entitled to free entry. They 
maintain, however, that the silk, which has been reeled from the 
cocooii, and then wound on cops or tubes suitable to be placed in 
the loom, is not merely a process of re-reeling, but is an advance in 
manufacture. In order to obtain the commercial raw silk, the 
cocoon is soaked in heated water to soften the natural gum in the 
filament, and the raw fiber wound upon réels. In the raw state the 
nomenclature of the silk is divided into organzine, tram, and floss ; 
each being twisted, spun, or treated according to the quality. In 
Dr. Ure's Dictionary of Arts, Manufacture & Mines, it is stated that 
the raw silk, as imported into the United States in skeins from the 
filatures, nécessitâtes the process of throwing, the first step of 
which is winding of the skein, as imported, off onto bobbins. This 
is followed by doubling, twisting, and retwisting, as the case- may 
require. If the raw silk may be wound on tubes, cops, or bobbins 
adaptèd to the machinery for weaving or finishing the product at 
the place \vhere the filature is reeled from the cocoon, then mani- 
festly the labor of the silk throwster is lessened, and the protection 
to home labor, which Congress undoubtedly intended to give, is 
diminished. A fair assumption is that Congress, when the tarifi: 
act Was passed, understood that raw silk was commercially known 
as silk in skeins; it never having been imported in any other form. 
The testiriiony of the witnesses for the government as well as the 
importer shows that they had a similar understanding. This case 
is stated to be a test to détermine the question hère involved. True, 
Congress might hâve phrased paragraph 660 so that he who runs 
may read, and fuUy cOmprehend that raw silk in skeins or hanks 
bnly should come in free. But it did not do so, and the presumption 
is pertinent that Congress could not be expected to anticipate that, 
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in the development of the silk industry, an enterprîsîng Ameiican 
citizen would find it to his pecuniary advantage to transfer machin- 
ery to the place of export to facilitate the winding of the raw fiber 
on tubes or spools suitable for use in the American machinery, in- 
stead of importing it as skeined from the réel. 

No useful purpose will be served by further discussion of this 
interesting subject. The conclusion is that the importation was not 
entitled to free entry, but that it comes within the purview of the 
qualifying phrase, "advanced in manufacture in any way," and 
should be dutiable at 40 cents per pound, under paragraph 384. 

The décision of the Board of General Appraisers is thereforc re- 
versed. 



UNITED STATES v. STEWART. 

(Circuit Court, S. D. New York. December 16, 1904.) 

No. 3,649. 

1. Ctjstoms Dtttms— Classification— Re-Reeled Sii,k. 

Raw tussah sllk. In the same condition as when reeled fronï cocooM, 
except that It has been transferred from the large réels on whlch it was 
taken from the cocoons to smaller réels, the resuit of thls process not 
belng any change in the condition of the sllk other than to adapt the 
Bkelns thus produced to American splnnlng machines, is held not to be 
dutiable as "silk partlally manufaetured from cocoons," under paragraph 
B84, Tarltr Act July 24. 1897, c. 11, § 1, Schedule L, 30 Stat 185 [D. S. 
Comp. St 1901, p. 1668], but to be free of duty under paragraph 660, as 
"sllk, raw, or as reeled from the cocoon, but not « * • advanced in 
any way" (chapter 11, § 2, Free List, 30 Stat. 201 [U. S. Comp. St. 1001, 
p. 1688]). 

On Application for Review of a Décision of the Board of General 
Appraisers. 

Note U. S. V. Klotz (C. C.) 133 Fed. 808. 

The décision in question relates to an importation at the port of 
New York by Walter E. Stewart. The nature of the questions 
raised fully appears from the opinion of the board (G. A. 5,767, T. 
D. 25,524), which reads as follows: 

HOWEIiL, General Appralser. The merchandlse covered by thls protest Is 
descrlbed in the involce as "tussah raw sllk water-reel re-reel." It was re- 
turned by the appralser as "raw silk re-reeled and doubled, not spun or 
twlsted." Duty was assessed thereon by the collector at the rate of 40 cents 
per pound, under the provisions of paragraph 384, Act July 24, 1897, c. 11, i 
1, Schedule L, 30 Stat. 185 [U. S. Comp. St. 1901, p. 1668], whlch reads as 
follows : "384. Sllk partlally manufaetured from cocoons or from waste silk. 
and not further advanced or manufaetured than carded or combed silk, forty 
cents per pound." The elaim in the protest Is that the mercUandise Is free of 
duty under the provisions of paragraph 660 of said act, c. 11, I 2, Free List, 
30 Stat. 201 [U. 8. Comp. St 1901, p. 1688], whlch reads as follows : "660. 
Sllk, raw, or as reeled from the cocoon, but not doubled, twlsted, or advanced 
In manufacture in any way." In forwarding the protest to the board the col- 
lector States : "Prior to the liquidation of the entry, I gave the importer an 
opportunity to be heard as to the proper classification of the merchandlse; 
and after a hearing, whlch was held on March 23, 1904, I decided to classify 
the merchandlse for duty under paragraph 384, N. T., and assess the same 
wlth duty at the rate of 40 cents per pound." We hâve carefully examined 
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the testimony takfflo by the coUector at the hearlng before hlm, whlch Is made 
a part of the recorcJ, and we bave taken addltlonal testlmony, from whlch it 
satlsfactorlly appears that the sllk In question Is raw tussah silk, reeled from 
the coeoon in a very erude manner, by what Is known as "the water-reel 
process," and then transferred to smaller réels for the purpose of produclng 
skeing sultable for American splnnlng machines. The water-reel process con- 
sists In placing the cocoons in warm water, and, as they become softened, the 
filaments of a number of them are jolned together and passed through a small 
hook or "guide eye," and attached to a réel, whlch, by slowly revolvlng, un- 
wlnds the filaments from the coeoon. The' thlckness of the thread desired 
détermines the number of cocoons to be used ; and when the reellng is care- 
fully done, If a filament breaks In the process, another coeoon is substituted. 
in order that the thickness of the thread shall net be reduced. No sueh eare 
seems to hâve been exérclsed, however, in the case of this tussah silk, whlch is 
a heavy, coarse silk, coming from the Interlor provinces of China, and whlch 
appears to bave been reeled from the cocoons in the crudest manner, very 
little attention belng paid to the evenness of the thread. As it was wound 
on large réels when taken from the cocoons, it beeame necessary to re-reel it, 
in order to produce skelns of a sultable slze for use In American machines. 
The silk, as impprted, appears to be in precisely the same condition as the 
re-reeled silk whlch formed the subject of a Ictter of the Secretary of the 
Treasury to the collecter of customs at New York, dated October 23, 1857, 
cited in G. A. 5,432, T. D. 24,702. The Secretary said : "The re-reeled silk in 
question Is neither doubled nor twisted, but is In the same state In whlch it 
came from the coeoon, having been merely transferred by reeling from the 
larger réel on whlch It Is taken from the coeoon to a réel of smaller dimensions, 
to adapt the skelns thus produced to the réels in use In many manufactories 
in this eountry." That describes very accurately the silk hère in question. 
It Is slmply raw silk re-reeled. It bas npt been "doubled, twisted, or advanced 
In manufacture in any wày." In G. A. 5,432, the board was dlvided on the 
question whether raw gUk whlch has been reeled from cocoons, and theu 
wound on tubes or cops, was entitled to free entry under paragraph 660. The 
majority held the affirmative of the proposition, and in the course of the 
opinion stated :, "By the very language of paragraph 660 it wlll be observed 
that 'manufactured' silk does not refer to the method or form of putting up 
the raw silk, but refers to doubling or twisting, or some other process of manu- 
facture whlch changes the character of the silk Itself." It was further stated 
in the majority opinion that: "Ail of the witnesses for both sides testifled 
that silk whlch has been removed from the réel upon whlch It was wound 
when flrst taken from the coeoon, and then reeled Into other skelns of re- 
qulred slze, so as to be serviceable for American machines, and whlch is 
known as re-reeled silk, Is wlthin the class recognized in trade as raw silk." 
We flnd that the merchandlse hère In question consists of raw tussah silk, 
whlch has not been doubled, twisted, or advanced in manufacture in any way, 
but is in the condition in whlch it came from the cocoons, having been merely 
transferred from the large réels on whlch it was taken from the coeoon to 
smaller réels, In order to adapt the skelns thus produced to the American 
splnnlng machines. We hold that such sllk Is entitled to free entry under the 
provisions of paragraph 660. The protest Is accordingly sustained, and the 
décision of the oollector rêver sed. 

DE VRIES, General Appralser (dissentlng). For the reasons set forth in the 
dissenting opinion In G. A. 5,432, T. D. 24,702, now on appeal, I dissent from 
the conclusions reached by my colleagues herein. 

D. Frank Lloyd, Asst. U. S. Atty. 
William B. Coughtry, for importer. 

PLATT, District Judge. Judgment afSrmed on the décision of 
the Board of General Appraisers. 



XS EE HEKCULE3 ATKIN CO. 813 

In re HERCULES ATKIN CO., Llmltefl. 

(District Court, BL D. Pennsylvanla. December 17, 1004.J 

No. 2,060. 

L BaNKRUPTOY— COMPANIES SUBJECT TO ACT— LiMITED LiABILITT ASSOCIA- 
TIONS. 

A mercantile association organized under Act Pa. 1874 (P. L. 271), pro- 
Tlding for "the formation of partnership associations In which the capital 
subscrlbed shall alone be responsible for the debts of the association," 
Is wlthin the terms of Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat. 54T 
[U. S. Comp. St. 1901, p. 3423], as amended (Act Feb. 5, 1903, c. 487, § 3, 
32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 410]), and subject to be ad- 
jiidged an Involuntary bankrupt, whether regarded as an unincorporated 
Company or a corporation. 

X Same— Dissolution of Association— Election oï- Liqttidating Teustbes. 
A mercantile association organlzed under Act Pa. 1874 (P. L. 271), 
does not cease to exlst, so as to preclude bankruptcy proceedings agalnst 
it, by Its élection of liquldating trustées as provlded In the act, whlch 
further provides that, upon their glvlng notice by publication, "sald 
association shall cease to carry on Its business, except so far as may be 
requlred for the bénéficiai wlnding np thereof." 

S. Bame— ACTS OF Bankbuptot— Election of LiQUioATiNa Tbustees bt Ih- 
BOLVENT Company. 

The provision of Bankr. Act July 1, 1898, c. 541, § 3a, subd. 4, 30 Stat 
546 [U. S. Comp. St. 1901, p. 3422], as amended (Act Feb. 5, 1903, c. 487, 
f 2, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 410]), making It an act 
of bankruptcy on the part of a debtor where "because of insolvency a 
recelver or trustée bas been put in charge of his property under the laws 
of a State, of a territory or of the United States," does not mean ex- 
cluslvely that a trustée must hâve been put in charge by order of a 
court, but emliraccs as well a case wheï* liquldating trustées hâve been 
elected by an insolvent company or corporation, as provlded by the 
Btatute under whlch it Is organlzed. 

In Bankruptcy. On motion for adjudication on pétition and 
answer. 

George W. Carr and J. Siegmu.nd Levin, for petitioners. 
M. J. O'Callaghan, for alleged bankrupt. 

J. B. McPHERSON, District Judge. The bankrupt îs an as- 
sociation organized in September, 1893, under tlie Pennsylvania 
Act of 1874 (P. L. 271), and its suppléments, and has been doing 
a mercantile business in the city of Philadelphia. On October 8, 
1904, a majority of its members in number and value voted to 
dissolve the association, and elected three liquldating trustées, to 
whom the supplément of 1889 (P. L. 183) gave"full power to 
eettle the afïairs of the association and distribute the assets thereof 
after the payment of its debts among the members, under the di- 
rection of the court of common pleas of the proper county." On 
October lOth thèse trustées gave notice of the intended winding 
up of the association by publication in two newspapers of the city 
of Philadelphia, as required by section 8, p. 273, of the act of 1874, 

1 1. What persons are subject to bankruptcy law, see note to Matoon Nat 
Bank t, First Nat Bank, 42 C. & A. 4. 
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and thereupon the association ceased to carry on its business. The 
answer does ndt deny insolvency, but sets up two défenses : First, 
that such an association as this, formed under the Pennsylvania 
act of 1874, is not embrâced by the bankrupt act, and is therefore 
not subject to adjudication; and, second, that when the liquidating 
trustées began to publish notice of the proposed winding up, the 
association ipso facto Cëased to exist, and the title to its property 
passed to the trustées, an adjudication being thus precluded be- 
cause the bankrupt is civilly dead and no longer amenable to pro- 
cess. 

Not much time, I think, need be spent upon either défense. Sec- 
tion 4b of the bankrupt act of July 1, 1898, c. 541, 30 Stat. 547 [U. 
S. Comp. St. 1901, p. 3423], as amended in 1903 (Act Feb. 5, 1903, 
c. 487, § 3, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 410]), pro- 
vides, inter alia, that "* * * any unincorporated company, 
and any corporation engaged principally in manufacturing, trading, 
printing, publishing, mining or mercantile pursuits * * * may 
be adjudicated a voluntary bankrupt." If the Pennsylvania act of 
1874 falls short of incorporating the bankrupt, the association must 
then necessarily be regarded as an unincorporated company, and 
therefore expressly within the terms of section 4b, above quoted ; 
for the Suprême Court of Pennsylvania has authoritatively de- 
scribed the nature of joint-stock associations under the act of 1874 
in numerous décisions, of which Hill v. Stetler, 127 Pa. 161, 17 Atl. 
887, may stand as an example, and has declared them to be a cross 
between a partnership and a corporate body. In that case Mr. 
Justice Williams, speaking for the court, used this language : 

"The persons composing a partnership may agrée wlth eaeh other to In- 
vest a certain flxed snm each In the common venture, and no more. Such 
an agreement may limlt the Interest of each In the property and profits of 
the flrm, but It will not limit the llabllity of any for the firm debts. Each 
member wlll be Ilable individually for the entlre indebtedness of the flrm. 
The act of 1874 was passed to relieve against the risk and inconvenlence 
attending gênerai partnerships, by providing a mode by which individuals 
might Invest a flxed sum In a business enterprise, without liability to loss 
beyond the sum so Invested. The method provided is the création of a new 
artificial person to be called a 'joint-stock association,' having some of the 
characteristics of a partnership and some of a corporation." 

This seems to be conclusive concerning the character of the 
bankrupt, and to fîx its status as an unincorporated partnership 
or company. But even if this be not true, it cannot be doubted, I 
think, that the bankrupt is a "corporation" within the définition of 
that word given in section 1, subd. "a," cl. 6, of the act of July 1, 
1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419] : 

" 'Corporations' shall mean ail bodies having any of the powers and priv- 
ilèges of private corporations not possessed by individuals or partnerships, 
and shall include llmited or other partnership associations organized under 
laws making the capital subscribed alone responsible for the debts of the- 
association." 

This is precisely descriptive of an association under the Penn- 
sylvania statute, for thç title déclares it to be "An act authorizing 
the formation of partnership associations, in which the capital sub- 
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scribed shall alone be responsible for the debts of the association, 
except under certain circumstances," and its first section provides 
the method by which such an association, thus privileged, may be 
organized. Clearly, therefore, as it seems to me, the Hercules 
Atkin Company, Limited, is within the scope of the bankrupt act, 
and the first défense must be overruled. 

Neither is the second défense more effective. Section 8 of the 
Pennsylvania statute permits the dissolution of such associations: 

. "First. Wbenever the period flxed for the duration of the association ex- 
pires. 

"Second. Whenever, by a vote of a majority in number and value of In- 
terest, it shall be so determined, and notice of such winding up shall be 
given by publication in two newspapers published in the proper city or 
county at least six consécutive tlmes, and Immediately upon the commence- 
ment of said advertising, said association shall cëase to carry on its busi- 
ness, except so far as may be required for the bénéficiai winding up thereof." 

Section 9, p. 273, provides for the élection of three liquidating 
trustées, who are to hâve full povi^er to wind up the association and 
distribute its assets, but the association does not disappear as soon 
as a vote to wind up has been passed. On the contrary, the stat- 
ute distinctly recognizes that it continues to exist for certain pur- 
poses. No doubt it must cease doing business, but even this is 
a qualified prohibition, for section 8 immediately adds, "except so 
far as may be required for the bénéficiai winding up thereof." To 
hold that the association passed out of existence as soon as it ap- 
pointed' liquidating trustées and they began to advertise, would 
resuit in the anomalous situation that the commission of an act of 
bankruptcy would prevent the bankrupt act from taking effect ; 
for it cannot be doubted, I think, that the appointment of liquidating 
trustées was an act of bankruptcy under clause 4 of section 3a. 
(Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 
3422], as amended by Act Feb. 5, 1903, c. 487, § 2, 32 Stat. 797 [U. 
S. Comp. St. Supp. 1903, p. 410]), which déclares that such an act 
lias been committed where, "because of insolvency, a receiver or 
trustée has been put in charge of his property under the laws of 
a State, of a territory, or of the United States." This doés not 
mean exclusively that the trustée must hâve been put in charge by 
the order of a court, but embraces ail other methods whereby the 
property of an insolvent is committed to a trustée for the creditors, 
under the laws of a state, of a territory, or of the United States, in- 
cluding such a method as was employed in the présent case. The 
two important matters thât were in the mind of Congress when the 
above amendment was adopted were the insolvency of the bank- 
rupt, and the fact that his property had been put in charge of a 
trustée for the purpose of distribution among the creditors. The 
method by which the property is thus transferred to a trustée for 
purposes of distribution is immaterial, so long as such method has 
the sanction of the law. The association having committed an act 
of bankruptcy, therefore, became at once potentially subject to 
the fédéral jurisdiction, and could not escape it merely by cfeasing 
to do business. The title to its property may hâve passed to the 
liquidating trustées, but it passed subject to be divested in favor 
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of the trustée in bankruptcy, if proceedings in the District Court 
should be afterwards begun and carried forward to adjudication. 

The petitioners' right seems to be clear, and the clerk is therefore 
directed to enter the proper order of adjudication. 



CLAEK V. EQUITABI^|B LIFE ASSUE. SOC. OF UNITED STATES. 

(Circuit Court, E, D. Pennsylvanla. December 30, 1904.) 

No. 57. 

1. iNStTBAWCE^ASSIGNMENT— RiGHTS OF PlEDGOE. 

An assignment of a life pollcy as collatéral vests In tbe assignée a 
tftle suffleient to enable him to colleet the proceeds thereof. 

2. Same. 

An assignment of a llfe pollcy as collatéral security does not divest 
the assignor of the gênerai property therein, and hence a tender of the 
debt extlnguishes the assignee's lien, and entitles the assignor to pos- 
session of the policy. 

3. Samb— Paymeni^Liabilitt of Insukke. 

Where an Insurance company had knowledge that a pledgee of a 
pollcy, though having reeeiTed an amount thereon exceeding the debt, 
improperly declared hlis intention to coUect and appropriate the balance 
due on the policy, and the company, not disputing its liability, agreed to 
hold such balance until legally authorized to dispose thereof, the in- 
sured was entitled to malntaln an action at law against the company 
therefor. 

Albert B. Weimer, for plaintiff. 

Thomas De Witt Cuyler and Burr, Brown & Lloyd, for défend- 
ant. 

HOLLAND, District Judge. This is a demurrer to the state- 
ment of the plaintifif's claim, and the facts necessary to a correct 
understanding qi the questions involved are to be taken as admit- 
ted. They are as follows: 

The défendant, on October 20, 1883, issued a 20-payment life in- 
surance policy upon the life of the plaintiff, payable, with accu- 
mulated dividends thereon, October 20, 1903, to Nina S. Clark, his 
wife. The plaintiff duly ; paid the premiums up until the 5th of 
September, 1893, upon whiçh date the plaintiff and his wife made 
an assignment of this policy, absolute upon its face, with a col- 
latéral agreement, however, that it should be taken as collatéral 
for a loan of $1,000, and ail premiums that might in the future be 
paid by the assignée. This agreement was made in Philadelphia 
by the assignee's agent, and he executed the collatéral document 
to the assignors of the policy, agreeing that it should be regarded 
as collatéral ; and the assignment must be so regarded for the pur- 
poses of this demurrer, The company had assented to this assign- 
ment, and the assigne? paid ail the subséquent premiums until the 
maturity of the policy on October 20, 1903. The défendant com- 
panyj on April 16, 1903, paid to the assignée of the policy the sum 

H 1. See Insurance, vol. 28, Cent. Dig. §§ 492, 1509. 
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of $9,744.44, which was the face value of the policy of $10,000, less 
the discount for the period between April IG and October 20, 1903. 
There was, however, still due on the policy accumulated dividends 
amounting to $4,897.20. The plaintiff, some time before October 
15, 1903, had interviewed the assignée, Richard Herzfeld, in New 
York, and ascertained from him the fact that he (Herzfeld) re- 
pudiated the claim of the plaintifï, that the assignment was made 
as collatéral security, and informed him that he (Herzfeld) in- 
tended to claim the entire proceeds of the policy, together with 
accumulated interest. The plaintifï immediately, on the 15th day 
of October, 1903, notified the défendant company of the fact that 
the policy was assigîied to Herzfeld as collatéral security for the 
sum of $1,000, and inclosed a copy of the paper executed by the 
assignee's agent to establish that claim, showing that Herzfeld held 
the policy as collatéral for the sum mentioned, with interest, and 
ail premiums paid or to be paid by the assignée. The notice also 
stated that Herzfeld repudiated the true contract of assignment, 
and told plaintifï that "he would never get a dollar of it." The 
notice f urther set forth : 

"I am entitled to the entire proceeds of the policy aftet deductlng there- 
from One Thousand Dollars ($1000) with interest and ail premiums that hâve 
been paid since the date of the assignment and whatever other costs hâve ac- 
criied. • • • piease take this letter as notice not to pay over any money 
whatever on account of the policy to any one except me. Will this notice be 
sufflcient to stop payment of the money, or will it be necessary for me to 
bring suit? The time is very short, and you will protect me and confer a 
favor on me by answering immediately by telegraph, at my expense, care of 
my attorney, Frederick M. Léonard, Esq., 119 South Fourth Street, Philadel- 
phia." 

In reply to this notice, the défendant company, on October 20, 
1903, by letter, informed Frederick M. Léonard, Esq., that the 
plaintifif's notice of October 15th had been received in regard to 
the policy on his life, and that no further payments on account of 
this policy would be made until they were legally authorized to do 
so. At this time the défendant company had paid to Herzfeld more 
than he was entitled to receive under his agreement, which fact 
appeared from the notice served upon it by plaintifï. 

The défendant demurs to this statement (1) as insufficient in 
law to maintain the plaintifï's action; (2) there are other persons 
who are necessary parties, and particularly Richard Herzfeld, the 
assignée; and (3) that the proper remedy of the plaintifï, if any, 
is by bill in equity against the défendant and assignée of the plain- 
tifï. 

Before the possessor of a residuary interest has a right to control 
or in any way interfère with the collection of an insurance policy 
assigned, with the assent of the company, for a bona fîde loan, he 
must allège the insolvency of the assignée, or fraud committed or 
about to be committed by him, or some other substantial reason 
(Widaman v. Hubbard [C. C] 88 Fed. 806), otherwise the assignée 
may enforce the collection of the security to the full amount, hold- 
ing any surplus, after payment of the loan, advance premiums, and 
assessments, for the persons equitably entitled thereto (Widaman 
133 F.— 52 
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V. Hûbbard, supra ; Warnock v. Davis, 104 U. S. 775, 36 N. E. 
924; Burroughs v. Assurance Compan}^ 97 Mass. 359). 

An assignment of an insurance policy as collatéral security vests 
in the assignée a title tp enable him to çollect the proceeds thereof, 
yet it does not divest the assigner of the gênerai property in the 
policy, and, notwithstanding his assignment, the assignor has title 
to the property subject to the assignee's lien. New York life Ins. 
Co. V. Smith, 67 Fed. 694, 14 C. C. A. 635. 

A tender of the debt extinguishes this lien on the collatéral 
security, and entitles the pledgor to the possession of the collatéral 
(Mitchell V. Roberts [C. C] 17 Fed. 776) ; and where, as in this 
case, as the record stands on the facts admitted by the demurrer, 
the assignée has been paid more than the amount, for which he 
holds the policy as collatéral, by the insurance company, and dé- 
clares to the assignor his intention to collect and appropriate the 
amount yet due on the policy, contrary to his agreement to hold 
the .same as collatéral, and the insurance company is informed of 
this f act and agrées to hold the balance due on the policy until 
legally authorized to dispose of the same, the insurèd has a right 
in an action at law against the insurance company, especially 
when the liability to pay on the policy is not disputed. 

The demurrer is therefore overruled, and défendant allowed 15 
days withiH' which to file an affidavit of défense. 



CAVANAGH V. MANHATTAN TRANSIT CO. 
(Circuit Court, D. New Jersey. January 6, 1905.) 

1. Fedebal Courts— Removal of Cause— Service— Motion to Vacate— Ap- 

peakance. 

After a case has been rêmoved from a state to a fédéral court, the de- 
fendant may mové to Vatate the service, If a spécial appearanee only is 
made for that purpose. 

2. Same— Fraudulent SeeVioe-tEvidence. 

Where plaintiff's agent: induced the secretary of défendant corporation, 
which was a résident olNew York, to corne into New Jersey for an in- 
terview with référence to Certain nlachlnery purchased from défendant, 
and at the close of the Interview, as such secretary was leaving the place 
where it was held, he was served with process, which was dated the day 
that he had notifled plaintIfC's agent that he would be at the place of the 
interview, such facts, linexplained, warranted a flndiug that the service 
was obtained by fraûd. 

On Motion to Set Aside Service of Summons. 
George H. Pëirce, fOr the motion. 
W. L. Edwards, oppqsed. 

LANNING, District Jûdge. This is an action on contract. It 
was commenced in the New Jersey Suprême Court, and the dé- 
fendant', before filing its plea or demurrer, and before entering any 
appearanee therein, had the cauge removed into this court: It now 
seeks to hâve the service of summons set aside on the ground that 
the secretary of the défendant company, which is a corporation of 
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the state of New York, was inveigled by the plaintiff's agent into the 
State of New Jersey, where the summons was served upon him. But 
one déposition has been taken — that of Robert G. McDonald, the secre- 
tary of the défendant company. The plaintiff's counsel was présent at 
the examination and cross-examined Mr. McDonald. At the close of 
the examination he announced that he had no déposition to take on be- 
half of the plaintiff. The facts appear to be as follows : The défend- 
ant company, having its place of business in New York City, held the 
promissory note of the plaintiff. On September 24, 1904, the défend- 
ant company sent a letter to the plaintiff, who résides in Newark, N. J., 
requesting payment of the note. On September 30th, Frederick 
C. Cavanagh, the son of the plaintiff, wrote to the défendant com- 
pany a letter as follows : 

"Your letter of the 24th inst. regardlng the payment of note of Emma 
Cavanagh whieh you hold for $850, receîved. In reply I wish to say that 
thls plant is not at ail satisfactory and not as agreed It would be, as you 
bnow, and I would like to see your secretary Mr. McDonald at the Palace 
Hôtel, thls City, address above, on Tuesday October 4th, or Wednesday 
October 5th, between the hours of three and four o'clock In the afternoon on 
elther of those days, In order to make arrangements regardlng the matter. 
I should hâve answered your letter before this but I hâve been out of town 
and hâve just returned." 

Mr. McDonald says he answered the letter, stating that he would 
be in Newark, at the place designated, on Wednesday, October 5th, 
between the hours of 3 and 4 o'clock, and that he went there at that 
time and had some "talk" with Frederick C. Cavanagh. The sub- 
ject-matter of the conversation appears to hâve had relation to a 
proposed settlement between the plaintiff and the défendant. Mr. 
McDonald says he told Frederick C. Cavanagh that the suggested 
settlement which Mr. Cavanagh had made would hâve to be re- 
ported to a committee of the défendant company. He also says 
that after the conversation was ended he left the hôtel, and as he 
stepped out upon the street a man approached him and asked if he 
was Robert McDonald, and that, on his replying that he was, the 
summons was served upon him. 

After a case has been removed from a state court to a fédéral 
court, the défendant may hâve the service of process set aside. 
provided a spécial appearance for that purpose, and not a gênerai 
appearance, be made. Bentlif v. London & Colonial Finance Cor- 
poration (C. C.) 44 Fed. 667; Cady v. Associated Colonies (C. C.) 
119 Fed. 420; Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 
559, 39 Iv. Ed. 517. 

In Reed v. Williams, 29 N. J. Law, 385, the Suprême Court of 
the state of New Jersey held that, where a party upon whom sum- 
mons is served is induced to corne into the state of New Jersey 
by a déception practiced upon him by the plaintiff for the purpose 
of serving the summons, such service will be set aside. In the 
course of the opinion in that case the following language was used : 

"The plalntlfC was hlmself examined at some length in the matter, but he 
does not in any way deny or contradlct the charge brought against him. I 
shall conslder, therefore, that the fact is abundantly proved that the plain- 
tiff, under a mère show or false prêteuse, decoyed and inveigled the défend- 
ant, when he would not otherwise hâve come from the state of New Yorli, 



820 133 FBDBEAL REPORTER. 

fnto our Jurlsdîctîon, for the sole purpose of having this process served upon 
liim, the arrangements for dolng which had been prevlously made; and the 
question is whether the court should sustain this proceeding — whether this is 
a proper or an improper u$e of the court's process. I cannot suppose the 
courts were establlshed for any such purpose. To ald in fraud, deceit, or 
wrong in any form is no part of thelr business. To prevent and suppress 
ail such things Is their highest duty. To pernlit a party to take advantage 
of his own wrong is what the law abhors." 

And in this court the late Judge Nixon, in Steiger v. Bonn (C. C.) 
4 Fed. 17, expressed the same rule of law. In that case it appears 
that the défendant was a citizen of the state of New York, and that 
he was induced by a forged telegram to come to Newark, where 
summonS was served on him. There was no express proof that 
the plaintiff, or any one representing him, sent the telegram, but 
Judge Nixon said : . 

"The question Involved must be deeided by ascertaining upon which party 
the burden of proof lies. There is no prêteuse that the deputy ïnarshal had 
any knowledge of the forged telegram. Do the undisputed facts make 
such a presumption against the plaintiff or his agent, wbo accompanied the 
oiHcer, that he is called upon to rebut them with proof that he was not privy 
to the déception practiced upon the défendant? I am of that opinion. The 
presumption of the plaintiff's participation in the déception is stronger hère 
than in the case of Hevener v. Heist, 30 Leg. Int. 46, and yet in that case 
the court set aslde the writ. The défendant had been brought to Phlladel- 
phia from Bucks county, Pa., by a forged telegram, and on his arrivai he was 
served with the writ by the deputy sheriff. Judge Sharswood thought the 
burden of proof was upon the plaintiff to explain how the offlcer knew that 
the défendant was coming. There was no évidence as to who sent the tele- 
gram, and yet the learned judge held that the failure of the plaintiff to show 
that he did not direct the offlcer In the service was fatal to the legality of 
the proceedings. '1 am clearly of the opinion,' he says, 'that it was In- 
cumbent on the plaintiff to produce the sheriff's deputy who made the arrest, 
in order to show that it was not by the instruction of the plaintiflC or his at- 
torney that he went with the writ at that time to that place to arrest the de- 
fendant' " 

In the case at bar the summons was issued on October 5th, the 
same day that Mr. McDonald visited Newark. The sheriff, or his 
deputy, was waiting outside of the Palace Hôtel to serve the sum- 
mons upon Mr. McDonald the moment he should leave the hôtel. 
Why was the summons dated on the very day when Mr. McDonald 
had notified Mr. Cavanagh that he (McDonald) would be in New- 
ark? How did it happen that the sherifï, or his deputy, was at 
the Palace Hôtel in Newark on the very day and hour of Mr. 
McDonald's visit there? The plaintiff should hâve furnished an- 
swers t.o thèse questions. Mr. Cavanagh was the agent of the 
plaintiff, and neither he nor the officer who served the summons 
was called as a witness. 

The principle upon which the opinions above referred to rest 
controls me in this case. The conclusion reached is that Mr. McDon- 
ald was induced by the plaintiff's agent to come from New York City 
to Newark to the end that process might be served on Mr. McDonald 
in New Jersey. Such use of the process of a New Jersey court cannot 
be upheld. This conclusion renders it unnecessary to consider the other 
objections raised by the defendant's counsel. 

The motion to set aside the service of the summons will be 
granted. 
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In re WUNDBR, 
(District Court, B. D. Pennsylvanla. January 5, 1905.) 

No. 1,976. 

1. Bankhuptcy— Exemptions— State Law. 

A bankrupt is entltled only to such exemptions as he would be en- 
titled to If proceeded against under tlie state law. 

2. Same— Claim— Time. 

Where an involuntary bankrupt neglected to file hls claim for exemp- 
tions withln the time specifled by Bankr. Act July 1, 1898. c. 541. § 7. 
cl. 8, 30 Stat .548 [U. S. Comp. St. 1901, p. 3424], or before a sale of bis 
assets as required by the state law, which sale would be rendered nuga- 
tory by the allowance of the exemptions, his right thereto was waived, 
though he gave notice of hls daim of exemptions in his schedules. 

8. Same— Objection to Sale. 

Where a bankrupt neglected to file a claim for exemptions until after 
a sale of his assets, his claim thereto was not saved by his having ap- 
peared and objected to the order of sale on the ground that his exemp- 
tions had not been allowed. 

In Bankruptcy. Overruling exceptions to referee's disallowance of 
exemption. 

C. Wilfred Conard, for trustée. 
M. B. Elwert, for bankrupt. 

HOLLAND, District Judge. The certiflcate of the référée in this 
case raises the question as to whether the bankrupt is entitled to his 
exemption, claimed under the following circumstances : A pétition 
in involuntary bankruptcy was filed against him on June 23, 1904 ; 
a receiver and appraisers were appointed July 2, 1904 ; and on August 
12, 1904, a schedule of personal property appraised was filed by the 
appraisers. Wunder was not adjudicated a bankrupt until August 
25, 1904, because he had left his former place of résidence, and the 
subpœna was returned "not found," and an alias issued and publica- 
tion ordered, returnable August 19, 1904. He filed his schedules of 
assets and liabilities on September 2, 1904, and in the former he 
claimed his exemption in the following words: "Claims personal 
property to the value of $300.00 under Act of Assembly of April 9th, 
1849, and its suppléments, to be selected by the bankrupt after the 
same is duly appraised." At this time the schedule of personal prop- 
erty had been filed by the appraisers. On September 15, 1901, Daniel 
G. Endy was selected by tlae creditors as trustée, and on November 
11, 1904, filed a pétition before the référée for leave to sell the 
personal property appraised at Milford, N. J., at private sale. The 
creditors were notified of a meeting, to be held at the office of the 
référée on November 22, 1904, for the purpose of passing upon the 
advisability of making an order of sale as suggested by the pétition. 
They appeared upon this date, and agreed on a private sale upon the 
terms set forth in the pétition. At this time the bankrupt appeared by 
his counsel and filed objection to an order of sale, upon the ground 
that he had not been allowed his exemption. The référée overruled 
his objection to the sale, and made =in order, as of that date, directing 
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the trustée to sell the personal property at Milford, N. J., for the 
sum of $1,135. Thereupon the trustée sold the same to the L. W. Mil- 
ler-Romig Company for that sum. Subsequently, on Deçember 2, 
1904, exceptions were filed to the referee's décision made November 
32, 1904, disallowing the exemption, and with thèse exceptions the 
bankrupt filed a schedule of personal property claimed by him out of 
the Personal property in New Jersey as found in the appraisement 
filed in this court on August 12, 1904, and as valued therein. Thèse 
exceptions were overruled by the référée, and the question was then 
certified. to this court. 

Upon the facts as above stated, the référée was entirely justified in 
his ruling. A bankrupt is entitled to the same exemption as if pro- 
ceeded against as a debtor under the state law, and to none other. In 
re Manning (D. C.) 112 Ped. 948; Loveland's Bankruptcy, § 177. In 
order that he may be allowed his claim, he must comply with the re- 
quirements of the state law, as well in regard to the manner of making 
the claim as to the articles claimed, and, as to whether he has done this 
or not, the law, as construed by the highest court of the state, will be 
conclusive. Loveland's Bankruptcy, p. 223, and cases cited, note G. 
If the bankrupt does not comply with thèse requirements, the property 
will pass to the trustée, to be distributed among the creditors like other 
assets of the bankrupt, and he is deemed to hâve waived his right of 
exemption, unless he asserts his claim at a time long enough before 
the time of sale to prevent a postponement of the same. His right of 
élection is gone if he waits uptil the sale has taken place. Hammer v. 
Freese, 19 Pa. 255; Loveland's Bankruptcy, p. 434, and cases cited, 
note 70. 

The fact that he has given notice, in his schedule filed, that he will 
claim $300 worth of property to be appraised, will not entitle him to the 
amount of $300 in cash out of the proceeds, or to property of that 
value, where he has not specified the articles, as claimed by the state 
law. In re Manning (D. C.) 112 Fed. 948. He could, no doubt, hâve 
filed a schedule of property claimed as an amendnient to his notice in 
the schedule, as was done in Re Dufïy (D. C.) 118 Fed. 926, if done in 
time, and before the creditors hâve gone to the trouble and expense of 
a meeting for the purpose of passing upon the advisability of a sale, 
and hâve carried the sale into exécution. 

We do not think the claimant is in any better position because of his 
having appeafed on November 22, 1904, and objected to the order of 
sale, because, at that time, he had not filed his claim according to law, 
and postponed it thereafter until after the sale had been made. He is 
clearly guilty of such négligence as under the Pennsylvania practice 
would be regarded as a waiver, and in the bankrupt court the claim- 
ant cannot be permitted to neglect the filing of his claim for exemption 
until after the trustée has incurred expense, and the creditors hâve 
devoted time and attention to the disposition of the assets the most 
advantageously, upon a basis that may be entirely disarranged and 
upset by a subséquent claim of exemption. Bankr. Act July 1, 1898, 
c. 641, § 7, cl. 8, 30 Stat._548[U. S. Comp. St. 1901, p. 3424], requires 
the bankrupt to file within 10 days, unless further time is granted after 
the adjudication in involuntary pétitions, a claim for such exemption 
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as he may be entitled to. It is important that this requirement of the 
act be complied with, in order that the trustée, under gênerai order 17 
(89 Fed. viii, 33 C. C. A. xix), may be able, within 20 days after his ap- 
pointment, to make report of the articles set off to the bankrupt by 
him, according to the provisions of the bankrupt act allowing such 
exemptions. When the trustée in this case was appointed on Septem- 
ber 15, 1904, he failed to find a spécifie claim of personal property 
by the bankrupt as his exemption, which should hâve been filed by the 
bankrupt within 10 days of the date of adjudication, to wit, August 
35, 1904. He, therefore, had a right to assume that the claim was 
waived by the bankrupt, and it was his duty to proceed as rapidly as 
possible to a final distribution of the proceeds of the estate. An 
efficient administration of the bankrupt law can only be accomplished 
by the encouragement of as prompt and speedy action on the part of a 
trustée as the circumstances of the particular case will warrant, and 
the bankrupt, while entitled to every protection in his claim for ex- 
emption, will be required to file the same, in accordance with law, with- 
in the time required by the act; and where his delayed claim, if al- 
lowed, as in this case, would require a sale to be set aside, and negotia- 
tions to be renewed for a resale, and the reconvening of the creditors 
for the purpose of passing upon the same, the claim will not be al- 
lowed. 

The exceptions to the rulings of the référée are overruled, and the 
claim for exemption disallowed. 



In re HAMILTON et al. 
(District Court, W. D. New York. November 30, 1904.) 

No. 587. 

1. BANKnUPTS— DiSCHARQE— BtJRDEN OF PEOOF. 

On an application for a bankrupt's discharge tlie burden of proof is 
on the opposlng creditors to establlsh the truth of the charge set out 
in the spécification by clear and convineing évidence. 

2. Bankeuptcy—Dischakge— Account Books— Misleading Bnteies, 

Where the books of a bankrupt iirm fiilly disclosed a transaction al- 
leged to be fraudulently entered, and though the entries were made to de- 
ceive gênerai creditors they were not inade with an intent to falslfy 
the books, which were kept by a bookkeeper, such entries were Insuf- 
ficlent to bar a discharge in bankruptcy of the member of the firm re- 
sponsible for the entry. 

3. Same— DiscLosuEE of Assets— False Oath— Intent. 

Where a banlmipt firm did not anticipate any reversion In certain 
luniber transferred to a créditer, and one of the partners testifled that 
the firm was morally certain that, the creditor would not realize near the 
amount of the firm's debt, such partner's oath to the schedules, omitting 
such reversionary interest, was insufflcient to bar his discharge. 

Crangle & Burke, for trustée. 

H. G. Rîchardson, for bankrupt Howard A. Hamilton. 

ï 1. See Bankruptcy, vol. 6, Cent. Dig. § 720. 
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HAZEL,, District Judge. Spécifications filed on behalf of the 
trustée in opposition tp the discharge of the bankrupts herein were 
referred to a spécial master, who found that the discharge of How- 
ard A. Hamilton, one of the firm of the Hamilton Door Manufac- 
turing Company, should be denied on account of the bankrupts' 
failure to keep the books of account required by the bankruptcy 
act. This motion is for confirmation of such décision. The dis- 
charge is opposed on the ground that false books of account were 
kept by crediting an un^ecured créditer with having paid freight, 
amounting to $787.22 on a consignment of lumber, when in fact 
the freight was paid by the bankrupts ; also with having made a 
false oath, prohibited by sections 14b and 29b, Bankr. Act July 1, 
1898, c. 541, 30 Stat. 550, 554 [U. S. Comp. St. 1901, pp. 3427, 3433]. 

The questions presented are : (1) Whether the bankrupt Hamil- 
ton, with fraudulent intent to conceal the financial condition of 
the copartnership, of which he was a member, and in contempla- 
tion of bankruptcy, failed to keep books of account from which 
its true financial condition might be ascertained; and (2) whether 
the bankrupts made false oaths in the bankruptcy proceeding, in 
that they willfully and fraudulently omitted from the partnership 
"Schedule B" certain material assets, namely, a contingent re- 
mainder in six cars of lumber transferred to one A. J. De Laplante, 
and in one car of lumber transferred to A. J. Walsh, in trust to 
pay certain indebtedness of the said bankrupts. The value of the 
asserted contingent interest is stated to be $386.08. It is conceded 
that at the time the certain entries hère involved were made on 
the books of the firm the bankrupts were unquestionably insolvent, 
and that such entries were preferential in their character. This 
concession nécessitâtes a brief statement of the facts. On April 
17, 1901, Hamilton entered into an arrangement with A. J. De 
Laplante, representing the firm of R. Laidlaw Lumber Company, 
créditer in the amount of $807.46, by which such creditor was to 
advance $1,600 to the bankrupts, and take six cars of lumber con- 
signed to the bankrupts at Middleport, N. Y., upon which the 
freight was unpaid, and which the railroad company refused to 
deliver before payment. It was arranged that upon the sale there- 
of De Laplante was to apply the proceeds thereof to the freight 
advanced and to the unsecured debt of his firm. The books of 
the bankrupts show that De Laplante paid the sum of $2,387.22, 
receiving a crédit on the books of $1,600 cash and $787.22 for freight 
paid. The account, therefore, is untrue, in that it crédits the trans- 
férées of the lumber with having actually paid a greater sum than 
was received. The bankrupt's right to a discharge prior to the 
amendatory act of 1903 must dépend upon the question whether 
there was an intent to conceal the true financial condition of the 
firm of which he was a member, and if such concealment was in 
contemplation of bankruptcy. The offense, it will be seen, combines 
two essential éléments. The proofs show that the true condition of 
the bankrupts was ascertainable from an examination of the books ; 
that the entries therein fully disclosed the transaction between the 
bankrupts and the Laidlaw Lumber Company, including the pay- 
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ment of the freight by the bankrupts themselves. This point is 
practically admitted in the brief of the opposing creditors. The 
bankrupt contends that the entries were a mistake, but fails to 
make any reasonable explanation of how they arose. Indispu- 
tably, through his efforts an unlawful préférence within the mean- 
ing of the bankrupt act was created, and obviously such was the 
intention. That it was his intention, however, to falsify the books, 
which were kept by a bookkeeper, with the object of concealing 
the true financial condition of the partnership, does not satisfac- 
torily appear. The évidence on this point is thought to fall short 
of establishing the conclusion of the spécial master. As already 
stated, the sale of the lumber in cars was entered in the firm books, 
and the excessive crédit noted by the bookkeeper. Apparently the 
entries were made solely to deceive the gênerai creditors into the 
belief that an ordinary sale of lumber had been made to an unse- 
cured créditer. Such method of bookkeeping, however reprehensi- 
ble, is not made a sufficient ground for denying a discharge to the 
apphcant. In re Steed et al. (D. C.) 107 Fed. 682. There were 
no séries of false entries to indicate a purpose by the bankrupts to 
conceal their true condition. Hence it is not to be presumed from 
the untrue accounts contained in the books, namely, those of De 
Laplante and Walsh, both of which were in the interest of the R. 
Laidlaw Lumber Company, that any intention was in the minds 
of the partners other than to create an unlawful préférence, for 
which relief has already been had in a proper action at the in- 
stance of the trustée. The burden of proof is upon the opposing 
creditors to establish by clear and convincing évidence that the 
charge set out in the spécification is true. In re Howden (D. C.) 
111 Fed. 723 ; In re Gaylord (D. C.) 106 Fed. 833 ; In re Corn (D. 
C.) 106 Fed. 143. This they hâve failed to do. The discharges 
should not be refused on suspicions appearances and mère sur- 
mises, where proof is lacking. Moreover, it does not clearly ap- 
pear from the évidence which of the partners gave instructions for 
the making of the untrue entries. The bookkeeper testifies that 
he does not clearly remember whether it was Hamilton or Hogg. 
The bankrupt Hamilton testifies that he did not give any spécifie 
instructions to the bookkeeper to make the objectionable entries. 
In explanation of them, he stated that he informed the bookkeeper 
of the transaction, who thereupon made the entries on the assump- 
tion that he knew how they should properly be made. In this 
connection it may be noted that the spécifications were withdrawn 
by the opposing creditors as to the bankrupts Hogg and Cramer, 
members of the copartnership, and continued against Hamilton, on 
the theory that he was the senior member of the firm and in charge 
of the office, and more directly responsible for the transaction re- 
ferred to. 

The objection charging the bankrupt with having made a false 
oath is not sufficiéntly sustained by the évidence. The record does 
not, as claimed by the opposing creditors, establish that the ar- 
rangement between the Laidlaw Lumber Company and Hamilton 
consisted of a secret trust for the benefit of the bankrupt, or a 
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fraudulent cohcealment of property from his trustée. It must be 
conceded that, if Hamilton did nol anticipate any reversion in the 
lumber transferred, there was no intent to violate the statute. 
Upofl this point he testified as follows : 

"Q. Thére Is nothing to show on the bocks, Mr. Hamilton, that there 
was to be any accounting made by thèse people? A. No, and it wasn't 
understood only between ourselves that there was to be any accounting. 
* • • Q. ïou didn't include in your schedules any of this money that 
was coming from any of thèse parties? A. We didn't anticipate that there 
would be any money coming. In fact, we were morally certain there wbuld 
not I don't believe tijat McLeod, or McBierney, or Laldlaw wlll corne ont 
anywheres near what they hâve got to pay for us. Q. Notwithstandlng the 
fact that It was billed to thèm at such a low priée? A. No, sir; that is my 
opinion." 

The testimony taken on examination of the bankrupts before the 
référée, considered in its entirety, leaves the question of remain ing 
equities in the lumber transferred indefinite and uncertain. The 
évidence of Hamilton on that subject may hâve been evasive and 
disingenuous, but it has been held that testimony of that charac- 
ter is not a ground for denying a discharge. In re.Gaylord, 112 
Fed. 668, 50 C. C. A. 415; In re Leslie (D. C.) 119 Fed. 406. The 
authorities uniformly hold that the objection of making a false oath 
in bankruptcy proceedings must be established by clear and con- 
vincing évidence. In re Gaylord, supra; In re Ferris (D. C.) 105 
Fed. 356 ; In re Fitchard (D. C.) 103 Fed. 742. This, as has been 
stated, the opposing creditors hâve failed to do, and therefore Jt is 
thought that the bankrupt Hamilton is entitled to a discharge. 



LE MARCHBL v. TERGARDEN. 

(Circuit Court, W. D. Arkansas, Harrison Division. September 16, 1904.) 

1. Public Lands— Findings of Fact bt Land Department— Review by 

COXJETS. 

One who would attack a patent Issued by the Land Department for 
fraud or a mistake of fact must plead and prove the évidence before the 
department from which the mistake resulted, the particular mistake 
that was made, the way in which it oecurred, and the fraud, if any, 
which induced it, before any court can enter upon the considération of 
the original issue of fact determined by the department 

In Equity. On demurrer to bill. 
See 129 Fed. 487. 

J. C. Floyd, G. J. Crump, and Woods Bros., for complainant. 
Seawell & Seawell and J. W. Story, for défendant. 

ROGERS, District Judge. The bill in this case assails a patent 
issued to the défendant by the United States, to which a gênerai 
demurrer is interposed. The sole question raised by this demurrer 

Tl. Conclusiveness and effect of décisions of Land Department, see notes 
to Hartman v. Warren, 22 0. 0. A. 38; Carson City Gold & Silver Min. Co. 
V. North Star Min. Co., 28 C. C. A. 344 ; Uinta Tunnel Min. & Transp. Co. v. 
Creede & Cripple Creek Min. & Mlll. Co., 57 C. C. A. 207. 
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is, under what conditions can a patent regularly issued by the Land 
Department of the United States be assailed in a court of equity? 
I bave examined with care every décision cited by counsel, but 
I do not deem a review of them at ail important. The question of 
practice raised by this demurrer is so well set forth in the case of 
James et al. v. Germania Iron Company, decided by the Circuit 
Court oî Appeals for the Eighth Circuit (Sanborn, J., delivering the 
opinion, and Caldwell and Thayer, JJ., concurring), and reported 
in 107 Fed. 597, 46 C. C. A. 476, that I quote the language of Judge 
Sanborn as authority for sustaining the demurrer. 

"Tbe Land Department of the United States is a quasi judicial tribunal, in- 
vested with authority to hear and détermine claims to the public lands subject 
to its disposition, and its décisions of the issues presented at such hearings are 
impervious to collatéral attack, and presumptively right. A patent to land, 
of the disposition of whieh the department has Jurisdiction, is both the judg- 
ment of that tribunal, and a conveyance of the légal title to the land. Act 
March 3, 1849, c. 108, § 3, 9 Stat. 395 ; Rev. St. §§ 441, 453 [U. S. Comp. St. 
1901, pp. 252, 257] ; U. S. v. Winona & St. P. R. Co., 67 Fed. 948, 955, 15 C. C 
A. 96, 103, 32 U. S. App. 272, 283. But the Judgment and conveyance of the 
department do not conclude the rights of the claimants to the land. They 
lest on established principles of law and fixed rules of procédure, which con- 
dition their initiation and prosecution, the application of which to the facts 
of each case détermines its right décision ; and, If the offleers of the Land 
Department are induced to issue a patent to the wrong party by an er- 
roneous view of the law, or by a gross or fraudulent mistalte of the facts, the 
rightful claimant is not remedlless. He may avoid this décision, and charge 
the légal title derlved from the patent which they issue with his équitable 
right to It, on either of two grounds : (1) That, upon the facts f ound, conceded. 
or established without dispute at the hearing before the department, Its ofH- 
cers fell into an error In the construction of the law applicable to the case, 
which caused them to refuse to issue the patent to him and to give it to 
another (Bogan v. Mortgage Company, 63 Fed. 192, 195, 11 C. 0. A. 128, 130, 
27 V. S. App. 340. 350 ; U. S. v. Winona & St. P. R. Co., 67 Fed. 948, 958, 15 
<3. C. A. 96, 106, 32 U. S. App. 272, 288; U. S. v. Northern Pacifie R. Co., 95 
Ped. 864. 870. 37 C. C. A. 290, 296 : Cunningham v. Ashley, 14 How. 377, 14 
L. Ed. 462; Barnard's Heirs v. Ashley's Heirs, 18 How. 43, 15 L. Ed. 285; 
Garland v. Wynn, 20 How. 6, 15 L. Ed. 801 ; Lytle v. Arkansas, 22 How. 193, 
16 L. Ed. 306 ; Lindsev v. Hawes, 2 Black, 554, 562, 17 L. Ed. 265 ; Johnson 
V. Towsley, 13 Wall. 72, 85, 20 L. Ed. 485; Moore v. Robbins, 96 U. S. 530, 
538, 24 L. Ed. 848 ; Bernier r. Bernler, 147 U. S. 242, 13 Sup. Ct. 244, 37 U 
Ed. 152) ; or (2) that through frand or gross mistake they fell into a misap- 
prehension of the facts proved before them, which had the like efCect (Gon- 
zales V. Prench, 164 U. S. 338, 342, 17 Sup. Ct. 102. 41 L. Ed. 458). If he would 
attack the patent on the latter ground, and avoid the department's finding of 
facts, however, he must allège and prove not only that there was a mistake 
in the flnding, but the évidence before the department from which the mistake 
resulted, the particular mistake that was made, the way in which it occurred, 
and the fraud, if any, which induced it, before any court can enter upon the 
considération of any Issue of fact determined by the offleers of the department 
at the hearing. V. S. v. Northern Pacific E. Co., 95 Ped. 864, 870, 882, 37 C. 
C. A. 290, 296, 308 ; U. S. v. Atherton, 102 U. S. 372, 374, 26 L. Ed. 213 ; U. S. 
V. Budd, 144 U. S. 154, 167, 168, 12 Sup. Ct. 575, 36 L. Ed. 384; U. S. v. 
Mackintosh, 85 Fed. 333, 336, 29 C. C. A. 176, 179, 56 U. S. App. 483, 490 ; 
U. S. V. Throckmorton, 98 U. S. 61, 66, 68, 25 L. Ed. 93 ; Marquez v. Prisbie, 
101 U. S. 473, 476, 25 L. Ed. 800 ; Steel v. Refining Company, 106 U. S. 447, 
451, 1 Sup. Ct. 389, 27 L. Ed. 226 ; Prench v. Pyan. 93 U. S. 169, 172, 23 L. 
Ed. 812; Earhardt v. Hogaboom, 115 V. S. 67, 69, 5 Sup. Ct. 1157, 29 L. Ed. 
346 ; Heath v. Wallaee, 138 U. S. 573, 575, 11 Sup. Ct. 380, 34 L. Ed. 1063 ; 
Barden v. Rallroad Oo„ 154 U. S. 288, 14 Sup. Ct 1030, 38 L. Ed. 992." 
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The bill în this case, so far as I can judge from its allégations, 
does not rest upon the first ground, but solely upon the second. 
Resting upon that ground, the bill is defective, in this: that it fails 
to "alleg« and prove not only that there was a mistake in the find- 
ing, but it also fails to allège and prove the évidence before the 
department from which the mistake resulted, the particular mistake 
that was made, the way in which it occurred, and the fraud, if any, 
which induced it." This is absolutely essential in a bill of this 
characten The demurrer;is therefore sustained, and leave is given 
the complainant until the rule day in November, 1904, in which to 
amend his bill. If more time is required for that purpose, leave 
can be had by applying to the court when in session. 



NARETTI V. SCULLÏ. 
(District Court, B. D. Pennsylvania. Decetober 6, 1904.) 

No. 1. 

1. Release— ExEcxnnoN— DpBBSs. 

EvldeHce revlewed, and held to négative a claîm that a release of a 
cause of action for Injuries was wlthout considération, and was executed 
by libelant through fear of imprisonment. 

2. SAME— BEFAtJLT— COSTS. 

Where, after a libel in admlralty had been flled, respondent made de- 
fault, and settled the case out of court, he was not entltled to hâve a 
release executed on such settlement flled In satisfaction of a judgment 
reeovered against him by default, except on payment of costs authorized 
by Rev. St § 983 [U. S. Comp. St. 1901, p. 706]. 

Pétition Directing Clerk to File a Release AUowed Upon Pay- 
ment of Costs. 
See 131 Fed. 399. 

Joseph Hill Brinton, for libelant. 
George Hart, for respondent. 

HOLLAND, District Judge. The libelant sued Scully in ad- 
miralty for damages resulting from a personal assault on January 
7, 1904, and he (Scully), after entering bail in the sum of $500, 
failed to appear or do anything else in défense of the cause. Judg- 
ment pro confesso was entered March 18, 1904, and on the 23d 
day of the same month a meeting by the commissioner. Jasper 
Yates Brinton, Esq., was called, for the purpose of assessing dam- 
ages, and attended by respondent's counsel, Mr. Hart, among oth- 
ers, who, however, -withdrew before the meeting adjourned. Sub- 
sequently, on June 22, 1904, a decree was entered against Scully 
directing him to pay $300 damages, together with interest and 
costs. It appears, however, that on May 28, 1904, the libelant ex- 
ecuted a release in full to Scully for any claim of damages then 
resulting in this suit, or that might afterwards be charged against 
him, and he presented this paper to the clerk of the District Court, 
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with a request that ît be filed in satisfaction of the judgment entered 
in the case, without offering to pay the costs accrued to that time. 
The clerk rightly refused to file the same with that effect. Scully, 
by his attorney, in July, 1904, presented a pétition asking the court 
to direct the clerk to file this release in satisfaction of the judgment. 
Naretti, the libelant, now répudiâtes this release, and allèges it was 
secured from him by threats to incarcerate him, and as a resuit of 
a fear of imprisonment he executed the paper without a considéra- 
tion. An examination of the whole case convinces me that thèse 
are not the facts. The notary public before whom the paper was 
executed, and two of Naretti's own countrymen, together with 
another witness, were called to show that he voluntarily, and with 
knowledge of what he was doing, executed this paper, and there 
is further évidence to establish the fact that he received $5 for so 
doing; and, moreover, during the pendency of the suit he had 
worked for Scully again from April 2d to June 16th, and in fact was 
working for him when the paper was executed. It is not neces- 
sary, nor is it relevant, to inquire who was in the right and who in 
the wrong in the affray which resulted in Naretti bringing this 
suit. Scully failed to appear and présent his side of it, and we only 
hear his explanation upon this rule to file what purports to be a 
release. The respondent is to blâme primarily for not having ap- 
peared as he should hâve donc, and the costs în this case hâve 
accumulated as a resuit of his négligence. He should, therefore, in 
any event, pay this amount. It is the practice, as well as the law, 
that when a plaintiiJf in a case requires satisfaction to be entered 
on a judgment the clerk can require him to pay his costs before 
entering the satisfaction (Osborn v. U. S., 131 U. S. cxxxvii), and 
this is true whether the plaintiff appears in person, or through 
some one else to whom he has given authority by executing a power 
of attorney, or any other form of instrument authorizing him to 
hâve satisfaction recorded. If this power be placed in the hands of 
the défendant in the case when he présents his authority to hâve 
the judgment in the suit satisfied, it is his duty to présent the 
amount of the costs accrued to that time, if they hâve not already 
been paid. It is necessary that he should do so in this case before 
his paper can be filed as a satisfaction in the case. The supple- 
mental bill of costs was incurred as a resuit of Scully's neglect to 
appear at the proper time, and of the fact that, instead of coming 
into court in answer to the summons, or as soon thereafter as he 
knew of the existence of the judgment, he went about to settle the 
case with the plaintifï outside of court. He should therefore be re- 
quired to pay ail the costs before being permitted to file his re- 
lease, which is practically a power of attorney from the libelant to 
enter satisfaction. The costs as filed in the supplemental bill are 
in accordance with section 983, Rev. St. U. S. [U. S. Comp. St. 
1901, p. 706]. 

Let a decree be entered that upon John Scully, the respondent 
in this case, paying to the clerk of the District Court for the East- 
ern District of Pennsylvania the sum of $134 costs in the above 
case within 10 days from this date, then and in that case the clerk 
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îs dirètted to file the said paper set forth in the pétition as a sat- 
isfaction of said judgment, and if, at the expiration of this time, 
the said costs be not paid, the pétition will be dismissed, and the 
prayer of the petitioner refused. 



LTDON V. ROBERT SMITH ALB BREWING CO. 

(Circuit Court, H. D. Pennsylvanla. Deeember 21, 1904.) 

No. 13. 

1. Oakriees— Relation of Gaerieb and Passengeb— Pkesumption from Cak- 

BIAGE IN PrIVATE VeHICLE. 

There is no presumptlon that a person ridlng in a prlvate vehlcle of 
another Is being carrled as a passenger for hire, as would be the case 
If the owner of the vehlcle were a common carrier of passeugers, and an 
allégation of such fact Ini a pleadlng must be sustalned by proof. 

2. Négligence— Action pok Damages— Sufftcienct of Peoof. 

Plalntiff brought an action to recover for the death of her intestate, 
alleged to hâve resulted from the négligence of defendant's servant In 
drlving a wagon owned by défendant and employed in its business as a 
brewer, in vrhich it was alleged the décèdent was being carrled as a pas- 
senger for hire. Held, that the allégation that deceased was being car- 
rled for hire was an essentlal part of plaintifC's case, and must be proved. 

At Law. On motion for new trial. 

Thomas J. Meagher, for plaintiiï. 
Frank P. Prichard, for défendant. 

J. B. McPHERSON, District Judge. The plaintiflf is the mother 
of the décèdent, John B. Lydon, and sues to recover damages for 
the death of her son, stating her cause of action in the following 
language : 

"The said défendant was, at the tlme of the grievances hereinafter set 
lorth, to wit, on the I2th day of Deeember, 1903, possessed of a certain ve- 
hicle, to wit, a wagon, and of certain horses drawlng the same. The said de- 
fendant dld'then as well recelve In the said wagon so drawn as aforesald 
John B. Lydon, a son of the said plaintiflf, as a passenger therein to be car- 
rled by and in the said wagon, so drawn as aforesald, from below the junc- 
tlon of certain streets of the city of Phlladelphla, In the above-named Bastern 
District of Pennsylvania, to wit, Girard avenue and Thirty-Blghth street, to 
above the same, as obtaln hire from the said John B. Lydon for the said car- 
riage of him, the said John B. Lydon. The said wagon, so drawn as afore- 
sald, was then under the care, custody, and control of a certain servant of 
the said défendant; and the said servant of the said défendant was then 
drlving the said wagon, so drawn as. aforesald. In which the said John B. 
Lydon was a passenger, as aforesald, near the said junction of the said 
Girard avenue and the said Thirty-Eighth street. Thereupon It then and 
there became and was the duty pî the said défendant to use due care that the 
said John B. Lydon should be safely carrled by and in the said wagon, so 
drawn as aforesald ; yet the said défendant, not regardlng its said duty, did 
not use due care that the said John B. Lydon should be safely carrled by 
and in the said wagon, so drawn as aforesald, but then and there wholly 
iieglected so to do. The said défendant by its servant then so negligently 
drove the said wagon, so drawn as aforesald, that the same then, near the 
said junction of the said Girard avenue and the said Thirty-Eighth street, 
came into collision wlth a certain street raihvay car, whereby the said John 
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B. Lydon was then and there thrown about witb great force and violence 
and was thereby greatly eut and brulsed and othervvlse grievously Injured in 
body and in mind, by reason whereof the said Jobn B. Lydon aftervvard, to 
vvlt, on the 19th day o£ December, 1903, died." 

At the trial the plaintiff proved that, although her son was riding 
on the wagon at the time of the collision, he was not a servant of 
the défendant, and had no part in driving the vehicle. She offered 
no explanation of his présence upon the wagon, and made no at- 
tempt to prove the foregoing averment that he was being carried 
for hire. Thereupon the court directed a verdict for the défend- 
ant, upon the ground that the plaintifï had failed to establish an 
essential part of the cause of action set forth in her statement, 
and it is this instruction that is now attacked as erroneous. The 
driver's négligence is, for présent purposes, to be taken for granted, 
and the sole question now is whether the testimony ofïered by the 
plaintiff should be helped out by any presumption of fact that re- 
quires the case to be submitted to a jury. 

If the défendant were a common carrier of passengers, there 
would no doubt hâve been a rebuttable presumption that the dé- 
cèdent was lawfully upon the vehicle. In Pennsylvania Railroad 
V. Books, 57 Pa., on page 346, 98 Am. Dec. 229, the Suprême Court 
of Pennsylvania laid down the rule of évidence as f ollows : 

"Every one riding In a railroad car is presumed prima facie to be there 
lawfully as a passenger, having paid, or being liable when called on to pay, 
his fare, and the onus is on the carrier to prove afBrmatively that he was a 
trespasser." 

And in Creed v. Pennsylvania Railroad, 86 Pa. 146, 27 Am. Rep. 
693, the court again declared : 

"It was certainly correct to say 'that if a person, not eonnected wlth the 
Company, travels by a passenger train, presumably he is traveling as a pas- 
senger, and for considération' ; in other words, he is presumed to hâve paid 
his fare, or to be ready to pay it when called upon. To présume otherwise 
would be to présume that such an one was a trespasser ; but this is an affirm- 
ative proposition, the proof of which rests upon the one alleging it." 

But the défendant was not a common carrier of passengers, and 
I see no good reason for extending the presumption that grows out 
of that kind of business so as to include a person riding upon a 
private vehicle such as the defendant's wagon. The presumption 
that assists one who is riding upon a railway train is based upon 
the observed facts that the vast majority of persons aboard such a 
train are passengers who hâve paid, or are ready to pay, their fare. 
Prima facie, therefore, every one upon the train who is not engaged 
visibly as a servant of the carrier is a passenger, and the burden 
of proof is upon the carrier to rebut the presumption. But there is 
no such foundation in the observed facts of daily life for a similar 
presumption concerning a man who is not a brewer's servant, but 
is nevertheless found riding upon the brewer's wagon. How he 
comes to be there may be surmised, but cannot be certainly known 
without évidence. He may be an idle friend of the driver, taking 
the air merely for his own pleasure; he may be a neighbor, who is 
being carried part of the distance to his home ; he may be a cus- 
tomer on his way to the brewery, who is willingly afforded the 
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opportunity to rîde to his destination, instead of beîng obliged to 
walk, or to pay his fare in the street cars ; he may be on the wagon 
by -direction or by permission of the défendant, or he may be there 
in spite of the defendant's positive orders to the contrary; or he 
may hâve paid for his transportation, and thus be entitled to his 
seat by virtue of a contract for a valuable and sufïicient considéra- 
tion. In brief, his présence can be accounted for in so many ways 
of equal, or of nearly equal, probability, that I cannot believe there 
is any presumption on the subject, and (in conséquence) that the 
plaintiff was relieved from the obligation of proving afïïrmatively 
how her son came to be in a place so unusual. Moreover, since the 
plaintiff deliberately chose one method of accounting for the de- 
cedent's présence upon the wagon, and distinctly averred that he 
was riding upon this private vehicle by virtue of a contract of hire, 
I am unable to see upon what principle she might repudiate the 
ordinary obligation to prove what she had thus averred, and might 
turn the whole matter over to the jury in order that they might 
guess at the true explanation. Until such explanation was given, 
the defendant's duty could not be properly measured, and, in my 
opinion, therefore, the plaintifï was bound to offer évidence in sup- 
port of the particular averment in this respect upon which her case 
was put. 

The motion for a new trial is overruled. 



In re OLIVER. 
(District Court, D. New Jersey. January 8, 1905.) 

1. Bankruptcy—Dischaege— Vacation— Pétition— Amendment. 

Where a pétition for the vacation of a banlsrupt's discharge was dé- 
tective for failure to show that petltioner acquired knowledge of the al- 
leged facts since the granting of the discharge, as required by Bankr. Act 
July 1, 1898, c. .541, § 15, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3428], but 
In an affldavit annexed to the pétition petltioner verified that such in- 
formation was obtalned by hlm on a date which was subséquent to the 
discharge, the petltioner was entitled to cure the defect by amendment. 

2. Samb—Peestjmptions. 

Where a pétition for the vacation of a bankrupt's discharge falled to 
State the time when the alleged fraudulent transaction between the bank- 
rupt and an agent of his créditer toolt place, It would be presuœed to hâve 
taken place before the pétition in bankruptcy was flled. 

3. Same— Praud. 

A pétition for the vacation of a bankrupt's discharge on the ground of 
fraud alleged that the clalm of one of the bankrupt's credltors on which 
petltioner was also Uable as the bankrupt's partner, was not paid by 
the bankrupt as alleged by hlm, but that as a mère prêteuse, and In 
order to cheat such créditer and other creditors of the bankrupt, espe- 
clally petltioner, who was not included as a credltor in the bankrupt 
schedules, the latter handed certain moneys or checks to the creditor's 
agent, who immediately returned the money to the bankrupt, who there- 
upon converted the same to his own use, etc. HcM, that tlie pétition was 
insufflcient to show fraud on any of the bankrupt's creditors, as he might 
hâve used such money to pay just debts. 
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On Pétition of John Van Deursen to Vacate Order of Discharge. 

Silas D. Grimstead, for petitioner. 
J. Kearny Rice, for bankrupt. 

LANNING, District Judge. The pétition of John Van Deur- 
sen allèges that on March 1, 1901, he and Harry Oliver formed a 
copartnership ; that on March 23, 1903, the partnership was dis- 
solved, Oliver taking the partnership property and assuming the 
partnership debts, and giving to Van Deursen a bond, with surety, 
to indemnify Van Deursen against loss by reason of the debts and 
liabilities of the partnership ; that on May 6, 1903, the Mack Man- 
ufacturing Company commenced a suit against Van Deursen and 
Oliver, as late partners, in the Circuit Court for the Eastern Dis- 
trict of Pennsylvania for about $4,000 ; that Oliver filed a plea in 
that suit, v^^ith afifîdavit, that he had paid the amount in full; that 
on July 20, 1903, Oliver filed his pétition in bankruptcy in this 
court, and was adjudged a bankrupt; that Oliver did not include 
in the schedules annexed to his pétition the Mack Manufacturing 
Company as one of his creditors ; that on October 5, 1903, Oliver 
received his order of discharge in bankruptcy; that on February 
26, 1904, Oliver secured leave to amend the schedules annexed to 
his pétition in bankruptcy, and did amend them by adding the 
Mack Manufacturing Company as one of his creditors, though de- 
nying that the amount claimed by it was due or owing from him ; 
that on April 8, 1904, the Mack AÎanufacturing Company recovered 
a judgment in the Circuit Court for the Eastern District of Pennsyl- 
vania against the copartnership for $4,164.40, Oliver not appear- 
ing at the trial ; and that suit has now been instituted by the Mack 
Manufacturing Company upon the above-mentioned judgment in 
the United States Circuit Court for the District of New Jersey 
against the said late firm of Van Deursen & Oliver, and that Oliver 
has filed an affidavit of merits, but, as yet, no plea thereto. The 
pétition, after making the above-mentioned allégations, contains 
the following charge : 

"ïbat your petitioner Is informed in such vvay that he believes It to be 
true, and he therefore allèges the fact to be, that the claim of the Mack 
Manufacturing Company was not paid by the said Harry V. Oliver, as alleged 
by Mm ; that as a pretense, and in order to cheat and defraud the Mack 
Manufacturing Company and the other creditors of the said Harry V. Oliver, 
and more especlally your petitioner, who was not included in the bankrupt's 
schedules, he, the said Harry V. Oliver, handed the money or checks to one 
Thomas Armstrong, who claimed to be an agent of the said Mack Manu- 
facturing Company ; that the said Armstrong immediately returned the money 
to the said Harry V. Oliver, who thereupon converted the money to his own 
use, and was not paid to the Mack Manufacturing Company nor given up to 
the receiver of the said Harry V. Oliver for the beneflt of his creditors." 

The prayer of the pétition is that the order of discharge be va- 
cated. 

The counsel for the bankrupt now moves to dismiss the pétition 
on the ground that it sets forth no facts which will justify the 
court in vacating the order of discharge. He plants himself upon 
133 F.— 53 
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thic ptovîsîènsoî section 15, iBankr. Act July 1, 1898, c. 541, 30 Stat. 
550 [U. S. Comp. St. 1901, p. 3428], which is as foUows: 

"The judge may, upon the application of parties in Interest who hâve not 
been guilty of undue lâches, flled at any tlme withln one year after a dis- 
charge shall hâve been granted, revote it upon a trial, If It shall be made to 
appear tbat it was obtainad 'thtough 'the fraud of thê bankrupt, and that the 
knowledge of the fraiid ha^ come to the petitioners slnce the granting of the 
dischargé, and that the actuel façts did. not warrant, the dlscharge." 

There is nothing in the pétition showing that the knowledge of 
the alleged facts came to the petitioner slnce the granting of the 
dischaf ge, but in an affidavit of the petitioner annexed thereto he 
swéàrs **that the information regarding the payment of the claim 
of the Macki Manufacturing Company by the said GHver as in said 
pétition set; forth was obtainediby déponent on the 5th day of 
September, in the year 1994." I think, therefore, the petitioner may 
be pei'mitted to^ amend his pétition to cure this def ect. But, if it 
be so amendedy it ftiust further appear, in order to justify the court 
in vacating the ordèr of discharge; "that the actual facts did not 
warrant the dischatge/' At the time when the order of discharge 
was made—- which was on October ë, 1903 — the court was required 
by section 14 of Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. 
St. 1901, p. 3427], to grant it unless the bankrupt had — 

"(1) Committed an offense punlBhàble by Imprisonment fis hereln provlded; 
or, (2) witlllntentito concealjhls flnanclal condition, destroyed, eoncealed, or 
falled to keep bopks of account Qi: records from which such condition might 
be ascertalned ; or (3) obtairië'a property on crédit from any person upon a 
màterlally false statemeht in Wrltiùg made to such person for the purpose 
of obtainlng Such property on crédit ; or (4) at any tlme subséquent to the 
flrst day of the four months Injmedlàtely precedlng the flling of the pétition 
transferred,i!emoved, destroyed, or eoncealed, or permitted to be removed, 
destroyed, or eoncealed any of hlS property wlth Intent to hlnder, delay, or 
défraud his créditors; or (Sj W voluntary proceedlngs been granted a dis- 
charge In baïikHiptcy withln sl± years; or (6) in the course of the proceed- 
lngs In baiikruptcy refused to obey any lawf ul order of or to answer any 
materlal question approved by tlie court." 

The pétition does not state any time when the alleged transac- 
tion with Armstrong took place. It must be presumed to hâve tak- 
en place before the pétition in bankruptcy was filed. If Oliver paid 
the money over to Armstrong,: and Armstrong immediately handed 
it back to Oliver, the transaction, in légal effect, was the same as if 
Oliver had transf erred it fron;i one of his pockets to another and 
then back agaïn to the £rst pocket. In such circumstances there 
was no fraud upon any creditor of the bankrupt. While it is al- 
leged that Oliver converted the money to his own use, he may 
hâve used it in the payment of just debts. Fraud cannot be pre- 
sumed. Facts must be averred which tend to prove it. There is no 
allégation in the pétition shqwing the violation of any of the pro- 
visions of the fourteenth section. 

I am satisâed that the pétition is defective, ànd that it must be 
dismissed. 
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ROWLAND et al. v. AUTO CAR CO. et aL 

(Circuit Court, E. D. Peunsylvanla, December 31, 1904. On Rehearlng, January 

12, 1905.) 

No. 38. 

1. Banicruptct— Action bt Teustees— Receivers. 

Where, in a suit by a bankrupt's trustées, the answer showed that 
tbere was no money in the possession o£ défendant association, and that 
on an accounting It was doubtful whether défendants' clalm of set-oflC 
would not wipe out the indebtedness sued for, an application by plain- 
tiffs for the appointment of a receiver for défendant association will be 
dénie d. 

2. Same— Injxjnction. 

Where, in a suit by trustées In bankruptcy, they alleged, as a ground 
for a preliminary injunction restraining défendants from collecting or 
receiving any of the debts due défendant association, of which défend- 
ants were members, that défendants had no funds which could be dlstrlb- 
uted, and it appeared that no injury could resuit to plalntlffs from per- 
mitting défendants to coUect such debts, the injunction will be denied. 

On Rehearing. 

3. SAME— PABTNEKSHIP— DiSCEETION. 

Where, in a suit for an accounting or the wlndlng up of a partnershlp 
by one claiming to be a partner, hls right as a partner Is wholly denied, 
and It is not clearly established that défendant association is a partner- 
shlp, the court in Its discrétion will not appoint a receiver or issue an 
injunction pendente lite ; there being no proof that the fund is in danger, 
or that the association or its members are Insolvemt. 

In Equity. Overruling motion for the appointment of a receiver 
and an injunction. 

Frank A. Harrigan and John F. Gorman, for complainants. 

Betts, Betts, Sheffield & Betts and John G. Johnson, for respondents. 

HOLLAND, District Judge. The plaintiffs' motion is for the ap- 
pointment of a receiver for the Association of Licensed Automobile 
Manufacturers, and for a preliminary injunction against the défend- 
ants to restrain them from collecting or receiving any of the debts due 
the copartnership, and from paying out any moneys now in the treas- 
ury of the said copartnership pending this suit. 

Upon the argument of the case it v^ras practically admitted that there 
is no necessity for the appointment of a receiver, and the answer shows 
there is no money in the possession of the association; and, further, 
that upon an accounting it is very doubtful upon which sida the in- 
debtedness will appear, as there is a claim of set-ofF by the association 
against plaintiflfs. 

Preliminary injunctions are only issued when it is necessary to pre- 
vent irréparable injury, and, as thèse défendants hâve no funds that 
can be distributed— as alleged by the plaintiflfs as one reason for this 
order — there can be no injury resulting from such distribution, and 
I am unable to see how the plaintiffs can be injured by permitting the 
défendants to collect such debts as are now due the association; in 
fact, it seems that would rather be in the interest of the plaintiffs; 
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at any rate, there îs no showîng in this case to warrant the court in 
issuing a restrainirrg order. 

Thç mqtîon for the appointment of a receiver and for a preliminary 
injunction is overruled. 

On Rehearîng. 

This is a motion for a reargument on the refusai oî this court to 
appoint a receiver and issue a preliminary injunction. The plaintiff 
is a citizen of the state of New York. The Auto Car Company is a 
corporation located in this district and a citizen of Pennsylvania. The 
Electric Vehicle Company is a corporation organized under the laws 
of New Jersey and a citizen thereof. The other unknown défendants, 
we learn from the bill and affidavits filed in this case, are copartners 
and corporations, with their respective habitats in various cities of the 
Union. The main office of the Association of Licensed Automobile 
Mânufacturers is located in New York, the same state with the plaintiff. 

It is alleged in the bill |that this is a copartnership, although this is 
denied by an affidavit filed by the président of the association, and from 
this and the statements in the plaintiff's bill it is évident that it was not 
intended that this should be a copartnership in the gênerai acceptation 
of that term ; and if, on final hearing, it is held to be such an associa- 
tion, it will only be so as a matter of légal construction. The affida- 
vits filed by George H. Day, gênerai manager of the Association of 
Licensed Automobile Mânufacturers, state that the office of the Associa- 
tion is located at 7 East Forty-Second street, borough of Manhattan, 
city and state of New Yot'k, at which place ail the meetings of the 
association hâve been held. He also gives the names and addresses of 
the officers of the association, and the addresses and names of ail the 
corporations belonging to this association, together with the state in 
which they hâve been incorporated.' It is denied that either of the 
défendants, the Auto Car Company or the Electric Vehicle Company, 
bas moneys, assets, royalties, or other funds whatsoever belonging to 
the said association ; and it is further alleged that there are no moneys, 
assets, royalties, or other funds whatsoever now due to the said asso- 
ciation from. the Electric Vehicle Company or from the Auto Car 
Company, nor were there any such due on December 13, 1904, the day 
the suit was filed, andiueither of thèse companies has any control what- 
ever over the other member, or over the other members, of the said 
association. It is further denied that there is anything due from the 
association to the plaintiff, or from any of the members of the associa- 
tion ; but it is claimed, upon the other hand, that the plaintiff is indebted 
to the association, 

From this state of facts, as they appear from the statements made 
in the plaintiffs' bill and their injunction affidavit, taken together with 
the affidavits of Mr. Day» the whole controversy is involved in doubt. 
Thé jurisdiction of this Circuit Court is denied ; it is denied that the 
association is one which is regarded in law as a copartnership; and it is 
doubtful whether the plaintiff is a debtor or creditor of the association. 
The only fact that seems to be well established is that the Auto Car 
Company, one of the défendants within the jurisdiction of this court, 
has no property whatever belonging to the association in its possession. 
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and there is nothing to show that the association, or its members, are 
insolvent. The appointment of a receiver or the issuing of an in- 
junction are matters in the sound discrétion of the court. In a suit 
for an accounting or winding up of a partnership by one claiming to 
be a partner, but whose right as a partner is wholly denied, and is not 
clearly established by the affidavits, where it is further denied that the 
association is a partnership, the court will not appoint a receiver or 
issue an injunction; there being no proof that the fund is in danger, 
or the association or its members insolvent. Goulding v. Bain, 4 
Sandf . (N. Y.) 716 ; Smith on Receivership, § 192, par. b, and cases 
cited, note 4. 
The motion for a reargument is refused. 



In re CANNON, 

(District Court, B. D. Pennsylvania. December 16, 1904.) 

No. 1,766. 

1. Bankbuptcy— Objections to Claim— Fobm. 

WMle, as a rule, objections to a claim by a trustée should be flied In 
wrlting prlor to tlie hearing thereon, such practice is not imperative, and 
an oral statement of the objections may be permltted by ttie referee, in 
bis discrétion. 

2. Same— Hbaeing befcbe Eefeeee— Ceedibilitt or Witnesses. 

Upon tbe hearing on a contested claim, the referee should of his own 
motion conslder the credibility of the witnesses and of their testimony; 
aud he is not obliged to allow the claim, even if the testimony in its 
support is uncontradicted. 

In Banlcruptcy. On certificate of referee concerning rejection of 
certain claims. 

Greenwald & Mayer, for trustée. 
Higgins & Higgins, for claimants. 

J. B. McPHERSON, District Judge. Formai proof was filed 
before the referee by each of three wage claimants on December 
29, 1903, and upon the same day the trustée objected orally to 
each claim, stating that he would afterward file objections in-writ- 
ing. In conséquence of this action of the trustée, the claims were 
not allowed, but were held under advisement. On January 11, 
1904, the trustée called the bankrupt and the respective claimants 
as witnesses, and examined them concerning the validity of thèse 
accounts. The .written objections of the trustée were filed on 
January 12th, and the claims were disallowed by the referee on 
April 5th ; his disallowance being the principal subject of the cer- 
tificate now under review. 

A preliminary question is raised by the refusai of the referee 
to sustain the objection of the claimants' counsel to the examina- 
tion of the witnesses "because no formai exception to the claim 

K 1. See Bankruptcy, vol. 6, Cent Dig. § 526. 
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has been filed by the trustée." This position is based upon the as- 
sumptiôn that the trustée must put his objections in writing before 
the claim can be ^ttacked by testimony or other évidence. No 
doubt, it is désirable that the trustee's objections shall be clearly 
and distinctly stated in advance of the investigation, so far as this 
may be possible, in order that the claimant may know what he is 
to be called upon to meet. But this information may be communi- 
cated to him in several ways. The trustee's objections may be 
noted by the stenographer, as was the case in Re Shaw (D. C.) 
J.09 Fed. 780; or they may be' stated orally, as was done in the 
instance now under considération, if the référée permits this course 
lO be pursued; or they may be filed in writing, this being the 
method which the claimants insist upon as the exclusive method. 
Jndoubtedly the last-named practice has obvious advantages, and 
should be followed, as a rule, wherever reasonably practicable : 
but the bankrupt act does not require objections to be always in 
writing, section 5rd (Act July 1, 1898, c. 541, 30 Stat. 560 [U. S. 
Comp. St. 1901, p. 3443]) directing the allowance of claims that 
hâve been duly proved, "unless objection to their allowance should 
be made by parties in interest, or their considération be continued 
for cause by the court upon its own motion." The manner of 
making such objection is thus left open, and should, I think, be 
largely committed to the discrétion of the référée. It is conceiv- 
able that, while a trustée might hâve enough information to justify 
him in entering objçction to a particular claim upon a ground which 
he might be able to state in gênerai terms, he might not hâve in- 
formation sufficiently précise to permit him to file spécifie objec- 
tions in advance of the hearing ; and I think it would be going too 
far to require him to make an attempt that could only resuit in 
f ailure. Whatever will give suificient preliminary information to 
the clairriant concerning the character of the trustee's objection is, 
I think, ail that can fairly be required, especially when this is aft- 
erwards supplemented, as in the présent case, by spécifie objec- 
tions in writing. As the burden is on the trustée to overcome the 
prima faciès of the formai proof (Re Sumner [D. C] 101 Fed. 224; 
Re Shaw [£). C] 109 Fed. 780; Re Wooten [D. C] 118 Fed. 670), 
no harm is done to the claimant by allowing the trustée a reason- 
able latitude for investigation. It is clear that no harm was done 
to thèse particular claimants, for they understood distinctly that 
each claim was objected to in its entirety, on the ground that noth- 
ing whatever was due, and the examination of the witnesses was 
directed to this point alone. 

On the merits, I see no reason to differ from the referee's find- 
ings. He has found that the testimony in support of each claim 
was so unsatîsfactory thàt he could not accept it, and my own con- 
sidération has led me to the same conclusion. I adhère to what was 
said in E.e Domenig, 11 Am. Bankr. R. 555, 128 Fed. 148, in réf- 
érence to the credibilîty of witnesses : 

"Much will necessarily dépend on tbe manner of the witness while under 
examination, and référées should feel themselves obliged to cousider of their 
own motion the credibility of the witness and of the story that la told, even 
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if there should be no opposing testimony. The mère fact that the witness ha s 
uot been contradicted does not require the acceptance of the testimony." 

It seems to me that no impartial mind can examine the évidence 
offered in support of thèse claims without finding itself unable to 
rely upon the accounts that were presented to the référée for ac- 
ceptance. 

The rejection of the claims is accordingly approved. 



UNITED STATES v. BODEN. 

(Circuit C!ourt, N. D. California. November 14, 1904.) 

No. 13,145. 

1. CusTOMS DuTiEs— Classification— PiNEAPPLES in Own Juice— Fkuit Pee- 

SEEVED in SuGAE. 

In construing paragraph 263, Tarife Act July 24, 1897, c. 11, § 1, Sched- 
ule G, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1651], providlng a certain 
rate of duty on "fruits preserved in sugar, molasses, spirlts, or in their 
own juice," and a lower rate on "pineappJes preserved in their own 
juice," held, that It was not the intention of Congress to Impose the added 
duty in the former provision on account of sugar added for préservation 
of the fruit, and that the latter provision applies to preserved plne- 
apples, as dlstlnguislied from other fruits, witliout référence to whether 
sugar is used in their préparation. Held, also, that certain canned pine- 
apples, containing an amount of sugar that Is not sufflcient to préserve 
the fruit from spoiling if exposed to the open air, but serves as a flavor- 
ing only, are dutlable under the latter provision. 

On Application for Review of a Décision of the Board of Gen- 
eral Appraisers. 

Marshall B. Woodworth, U. S. Atty. 
Page, McCutchen & Knight, for importers. 

MORROW, Circuit Judge. This is a pétition by the collecter of 
the port of San Francisco for a review of the décision of the United 
States Board of General Appraisers at New York as to the rate and 
amount of duties chargeable on certain pineapples in cans, imported 
by John H. Boden & Co., S. L. Jones & Co., Getz Brothers & Co., 
Field Mercantile Co., and Macondray & Co. This merchandise 
was classified by the collector at the port of San Francisco as "fruit 
preserved in sugar," and dutiable at the rate of 35 per cent, ad 
valorem and 1 cent per pound, under the first clause of paragraph 
263 of the tariflf act of 1897 (Act July 24, 1897, c. 11, 30 Stat. 151 [U. 
S. Comp. St. 1901, p. 1651]). The importers appealed from this 
décision to the Board of General Appraisers. The décision of the 
collector was there reversed ; the board deciding that the merchan- 
dise should be classified as "pineapples preserved in their own 
juice," and therefore dutiable at 25 per cent, ad valorem, under the 
last clause of paragraph 263 of the same act. The entire paragraph 
reads as foUows : 

"Comfits, sweetmeats, and fruits preserved In sugar, molasses, splrîts, or 
in their own juice, not specially provided for in this act, one cent per pound 
and thirty-five per centuui ad valorem ; if containing over ten per centum 



840 133 FEDERAL REPORTER. 

of alcohol and not specially provlded for ta this act, thirty-flye per centum 
ad valorem, and in addition, two dollars and flfty cents per proof gallon on 
the alcohol contained therein in excess of ten per centum ; jellies of ail 
kinds, thlrty-flve per centum ad valorem ; pineapples preserved in their own 
juice, twenty-flve per centum ad valorem." 

The controversy between the collector and the importers is 
whether the merchandise in question is dutiable as a "fruit pre- 
served in sugar," or as "pineapples preserved in their ow^n juice." 

It is an established rule of construction tliat, where there are 
both gênerai description and spécifie désignations of an article in 
the same act, it is the intention of Congress that the article be 
classified by its spécifie désignation, rather than under the gênerai 
description. Homer v. The Collector, 1 Wall. 486, 490, 17 L. Ed. 
688 ; Reiche v. Smythe, 13 Wall. 162, 165, 20 L. Ed. 566 ; Smythe 
V. Fiske, 23 Wall. 374, 380, 23 L. Ed. 47 ; Movius v. Arthur, 95 U. 
S. 144, 146, 24 h. Ed. 420 ; Arthur v. Lahey, 96 U. S. 112, 113, 24 
L. Ed. 766 ; Arthur v. Stephani, 96 U. S. 125, 126, 24 L. Ed. 771 ; 
American Net Ce. v, Worthington, 141 U. S. 468, 474, 12 Sup. Ct. 
55, 35 L. Ed. 821. . 

The gênerai description in this paragraph, covering the pineap- 
ples in question, is "fruits preserved in sugar, molasses, spirits, or 
in their own juice." No distinction is made in the rate of duty 
between fruits preserved in sugar or in their own juice, showing 
that it was not the intention of Congress to impose an added duty 
because of the sugar used in the préservation of the fruit. But 
this description is modified by the folio wing clause, "not specially 
provided for in this act." At the end of the paragraph, after stating 
the rates of duty imposed when alcohol is contained in the article, 
a rate of duty is specially provided for "pineapples preserved in 
their own juice." This spécial provision applies to pineapples, as 
distinguished f rom other fruits, in the opinion of the court, and not 
to the quantity of sugar used in their préparation. In other words, 
it is the particular variety of canned fruit that is entitled to the 
lower rate of duty (for reasons sufficient to the framers of the act) , 
and not the manner of its préservation. But even if the conten- 
tion of the collector be correct, that the différence in rate of duty 
was made because of the greater amount of sugar contained in the 
articles mentioned in the first clause of the paragraph, this court is 
of the opinion that the quantity of sugar found in the merchandise 
in controversy, as appears from the chemical analyses introduced 
in évidence, is not sufRcient to bring the merchandise within the 
classification covered by the higher rate. It would not préserve the 
fruit from spoiling if exposed to the air, but serves as a fiavoring 
only. 

The décision of the Board of General Appraisers is afErmed. 



UNITED STATES V. PERBT. BU 

UNITED STATES T. PERRT. 

SAMB 7. LELAND. 

ÏClrcult Court,- S. D. New York. October 27, 1904.) 

Nos. 3,505, 3,507. 

1. CusTOMS DuTiES— Classification— Statuart— Statues in Pièces. 

The provision in paragrapli 454, ïariff Act July 24, 1897, c. 11, § 1, 
Schedule N, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1678], for statuary 
produced from "a solid block or mass of marble," etc., is not limited to 
statuary made from single blocks, and is held to include certain statues, 
each carved from three solid blocUs of marble. 

On Application for Review of Décisions of the Board of General 

Appraisers. 

The décisions in tjuestion reversée! the assessment of duty by the 
Gollector of customs at the port of New York on merchandise imported 
by Perry, Ryer & Co. and Wirt Leland. The following is the opinion 
of the board in one of the décisions in question (G. A. 6,571, T. D. 
25.986) : 

WAITB, General Appralser. The articles subject of thls protest are two 
marble statues or caryatids from 150 to 200 years old, representing a fauii 
and Flora, the net value of the two pièces being 3,000 francs. It is not dis- 
puted that the articles are of Italian production. The goods were assessed 
for duty at 50 per cent, ad valorem as manufactures of marble under para- 
graph 115 of the tarife act of July 24, 1897, c. 11, § 1, Schedule B, 30 Stat. 151 
[U. S. Comp. St. 1901, p. 1636], and are claimed to be dutlable at 15 per cent. 
ad valorem as "statuary," within the meaning of paragraph 454 of said act. 
Schedule N, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1678], and the reciprocai 
commercial agreement vs'ith Italy, .Tuly 18, 1900, 31 Stat 1979, made pursu- 
ant to Act July 24, 1897, c. 11, § 3, 30 Stat. 203 [U. S. Comp. St. 1901, p. 
1600]. 

We find from the évidence, Including verified photographs of the statues 
in question, that they are the professional productions of a sculptor, within 
the meaning of paragraph 454 of the act, as construed by the courts and 
the board. In re Vandegrift, G. A. 5,501, T. D. 24.822; In re Bing, 6. A. 
5.190, T. D. 23.955 ; Townsend v. United States (C. C.) 108 Fed. 801, affirmed 
by the Circuit Court of Appeals, 113 Fed. 442, 51 G. C. A. 276. 

A further question arises from the fact that the statues are each of three 
pièces, and vpere^in ail probability each sculptured from three separate blocks 
of marble for cônvenience in handling, the figures being about eight feet in 
height. It Is neces.sary to détermine whether thèse works are made from "a 
.solid block" of marble, within the meaning of the clause in paragrapli 454 
defining the term "statuary" wherever used in the act, which reads as fol- 
lows : 

"454. • * » The ternï 'statuary' as used In this act shall be understood 
to include only such statuary as is eut, carved, or otherwise wrought by hand 
from a solid block or mass of marble, stone, or alabaster, or from métal, and 
as is the professional production of a statuary or sculptor only." 

Many of the best statues, especially those of heroic size, are executed from 
more than one pièce of marble, and a construction which produces the In- 
équitable resuit of excluding such productions from the comparatively low 
rate of duty on statuary is to be avoided If possible. It is very probable that 
the purpose of the qualifying expression, "eut, carved, or otherwise wrought 
by hand from a solid block or mass of marble, stone," etc., was to restrict 
paragraph 454 to statuary made from solid marble, stone, etc., as distinguished 
from statuary made from composition stone or similar materials by moldlng. 
To admit under its provisions statuary made from more than one solid block 
of marble would not defeat thls object Such an Interprétation is, we think. 
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rather In harmony with the splrlt of the law, and accords with the elemen- 
tary prinelple of statutory construction that singular expressions in a statute 
111 ay include the plural, and vice versa. Endlich on Interp. of Stats. § 388. 
We believe It shoiild be adopted as tlie more reasonable construction. The 
board Is now of opinion that its décision in Re Joseph, G. A. 1,191, T. D. 
12,453, wheré the contrary vlew was taken, Is erroneous, and should be over- 
i-uled. 

The protest is accordingly sustained, and the collector's décision reversed, 
with Instructions to reliquidate the entry accordingly. 

Henry A. Wise, Âsst. U. S. Atty. 
Frederick W. Brooks, for the importers. 

HAZEL, District Judge. Judgment affirmed on the décisions of the 
Board of General Appraisers. 



UNITED STATES r. ACKER, MERRALL & CONDIT (two cases). 

UNITED STATES v. HOLTZ & FREYSTEDT. 

(Circuit Court, S. D. New York. October 28, 1904) 

Nos. 3,571, 3,581, 3,602. 

1. CtTSTOMS DuTiES — Stobaqe of Mehchandisb Detained by Government. 

The expense for storage of imported merchandise during its détention 
by order of the Secretary of the Treasury, pending an Inspection and 
analysis by the Department of Agriculture, under the provisions of the 
so-ealled "Pure Food Law" of March 3, 1903, c. 1008, 32 Stat. 1157 [U. 
S. Comp. St. Supp. 1903, p. 373], should be borne by the government, and 
not the Importer. 

On Application for Review of Décisions of the Board of General 

Appraisers. 

Thèse proceedings were Instituted by the United States, and the décisions 
in question cover merchandise imported at the port of New York by Acker, 
Merrall & Condit and Hoîtn & Freystedt. The questions at issue appear froni 
the opinion (per Hay, General Appraiser) filed by the board in one of the 
cases in contl-oversy, as foUows (G. A. 5,689, T. D. 25,331) : 

"This protest raises thê question as to the legality of a cliarge for storage, 
imposed by the collectôr upon an importer, upon certain wine detained by 
order of the Secretary of the Treasury until the purity of the wine could be 
established by the Department of Agriculture under the provisions of the act 
of March 3, 1903, c. 1008, 32 Stat. 1157 [U. S. Comp. St. Supp. 1903, p. 373]. 
This act is one of the regular appropriation bills, and the item in question is 
that which makes an appropriation for the Bureau of Chemistry of the De- 
partment of Agriculture. The appropriation is for the sum of $85,300. Among 
the other iteins stated In the act, for v?hich this appropriation is to provide, 
is the f ollowing : 

" 'To investlgâte the adiulteratlon bf food, drugs, ànd llquors, when deemed 
l)y the Secretary of Agriculture advisable ; and the Secretary of Agriculture, 
«fhenever he has reasoti to believe that articles are being imported from 
foreign countries whlcï^ by'reason of such adultération are dangerous to the 
health of the people of the United States, or which are forbidden to be sold 
or restricted In sale in the countries in which they are made or from which 
tUey are exported, or which shall be falsely labeled in any respect in regard 
to the place of manufacture of the contents of the package, shall mabe a re- 
quest upoh thé Secretary of the Treasury for samples from original packages 
oî such articles for Inspection and analysis ; and the Secretary of the Treasury 
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is hereby authorized to open such original packages and dellver spécimens to 
the Secretary of Agriculture for the purpose mentloned, glving notice to the 
owner or consignée of such articles, who may be présent and hâve the right 
to introduce testlmony ; and the Secretary of the Treasury shall refuse de- 
livery to the consignée of any such goods whlch the Secretary of Agriculture 
reports to him to hâve been Inspected and analyzed and found dangerous to 
health, or whlch are forbidden to be sold or restricted In sale in the countries 
in vs'hich they are made or from v?hlch they are imported, or whlch shall be 
falsely labeled In any respect in regard to the place of manufacture or the 
contents of the package.' 

"Under this statute the wine In question was detained for examlnatlon, and 
the charge herein disputed Is that for storage of the wine pending this exam- 
ination. We are furnished with a copy of the letter from the Assistant Secre- 
tary of the Treasury In which the collector is directed to impose this charge. 
But our attention bas not been called to any statute authorizing the same, 
and we know of none ; nor are we familiar with any prlnciple of law, relative 
to eustoms administration, upon which the right to Impose this charge could 
be placed, and the government offlcers hâve not directed our attention to any. 

"Undoubtedly, under the police power of the fédéral government, ail mer- 
chandise brought in from other ports may be detained for such examination as 
is necessary to guard the public health, welfare, and safety, and we are not 
prepared to say that the expense of this examination might not be imposed 
npon the Importer. But this, like the examination itself, must be under ex- 
press provision of statute. We know of no gênerai provision of the law which 
would authorlze the Imposition of the expense of this charge upon the im- 
porter ; and the spécifie provision quoted above, under whlch this examination 
is made, being, as it is, one of several items for which there is a spécifie ap- 
propriation, would leave at least a reasonable inference that the purpose and 
intention of Congress were that ail expense in connection with the examination 
therein provided for should be borne by the government. But whether this be 
true or not, we cannot see that it in any way diflfers from the ordinary ad- 
ministration of a public law, the expense of which is unlformly borne by the 
government, unless there Is express provision for imposing this expense upon 
sonie party in interest. 

"For the reasons herein given, the protest is sustained, and the collector is 
'lireeted to reliquidate the entry accordingly." 

Henry A. Wise, Asst. U. S. Atty. 

Edward Hartley, for Acker, Merrall & Condit. 

Comstock & Washburn, for Holtz & Freystedt. 

HAZEL, District Judge. Judgment affirmed, on the décisions 
of the Board of General Appraisers. 



HELLTER v. TRENTON CITY BRIDGE CO. 

(Circuit Court, B. D. Pennsylvania. December 19, 1904.) 

No. 69. 

Bridges— Injurt of Pekson from Defect— LiABiLiTr of Bridge Company. 
An instruction that a bridge company is liable for an Injury resulting 
to a person crossing its bridge without négligence, from a defect in the 
bridge, whether It had notice of the defect or not, is too broad, even 
under the Pennsylvania rule, and properly refused, where It makes no 
exception as to the cause of the defect. 

Damages— Amount— Province of Jury. 

Damages awarded by a jury for a Personal injury on conflictlng évi- 
dence held not so insufflcient as to justify the granting of a new trial. 
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At Law. On motion for new trial. 
H. W. Scarborough, for plaintifï. 
A. T, Ashton, for défendant. 

J. B. McPHERSON, District Judge. The défendant was charged 
with négligence in failing to keep the carriageway of its bridge in 
ref)air, in conséquence whereof the plaintifï was thrown from his 
' bicycle and suffered injury in the fall. The verdict was for the plain- 
tifï, but in so small an amount that he asks for a new trial, arguing, 
inter ah'a, that the court erred in matter of law by refusing to instruct 
the jury as requested by his second point. The point is as follows : 

"If you flnd that thls accident was caused by a defectlve plank or 
hole in the floor of the bridge, and also that the plaintlfC was himself not 
guilty of négligence, then the plaintlfC is entitled to recover, even though 
the défendant had no notice of the defect." 

This request is intended to follow the two cases of Pennsylvania & 
Ôhio Canal Co. v. Graham, 63 Pa. 290, 3 Am. Rep. 549, and Bridge 
Co. V. Jackson, 114 Pa; 331, 6 Atl. 128; but an examination of thèse 
décisions will show, I think, that the point is probably too broadh^ 
drawn. The doctrine of thèse cases is thus stated by Mr. Justice 
Sharswood in Canal Co. v. Graham, on page 297, 63 Pa., 3 Am. Rep. 
549: 

"Whëre a corporation, In considération of the franchise granted to it, is 
bouiid by its charter to kéep a rpad or bridge in repalr, it is liable for any 
injury to a person, arlsing, from want of repair, whether the defect be pat- 
ent or latent, unless he be in default, or unless the defect arose from in- 
évitable accident, tempest, or Hghtning, or the wrongf ul act of some third 
person, of whlch they had no notice Or knowledge. It matters not that or- 
dinary care was used in the érection or repair of it, and that such work was 
done under contra et, by compétent workmen." 

Assuming this rule to be correct, I think it is clear that the point 
ignores the possibility that the defect in the bridge may hâve been due 
to some one of the excepted causes referrtd to by the court, and asks 
an unqualified instruction that whatever may hâve caused the defsci; 
in the plank- or the hole in the floor of the bridge the défendant was 
liable, although it may hâve had no notice of the defect. I hâve 
considered again the answer of the court to this point, and am not con- 
vinced that the reason there given for the refusai was wrong. Under 
some circumstances, I think that the company would not be liable 
unless it had either actual or constructive notice of the defect. 

But it is unnecessary to discuss the subject further. The jur} 
found in favor of the plaintiff, as I bave already said, and of necessity, 
therefore, determined that the défendant had been négligent in the 
discharge of its duty to repair. It follows that the correctness of the 
court's answer to the second point ceased to be important, for an af- 
fîrmance could hâve had no more favorable resuit than to lead the 
jury to the conclusion that the plaintifï was entitled to recover a verdict 
in some amount at least, and to this conclusion the jury came under the 
instructions in the gênerai charge. What is really complained of is 
the smallness of the verdict, but for this grievance I find myself 
unable to afford the plaintifï any redress. The amount of the damage 
that he sufïered was a much disputed question on the trial, and the 
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facts relevant to this subject were within the province of the jury to 
détermine. I sliould not be justified in setting the verdict aside 
merely because I should myself bave inclined to name a somevi^hat 
larger sum. 

The motion for a new trial is refused, and judgment is directed to 
be entered upon the verdict. 



In re BLUMBERG. 

(District Court, B. D. Pennsylvania. December 10, 1904.) 

No. 2,035. 

1. Banketjptcy— Involuntaby Peoceedings— Sufficieîict of Pétition. 

Petitionlng creditors are bound to as full a disclosure in their pétition 
in respect to the acts of bankruptcy charged as their information enablea 
them to make, supplemented by an explanation of its lack of com- 
pleteness, so far as it may be thus lacking, and their case must rest on 
something more than rumor or vague hearsay of mère suspicion. 

2. Saue. 

An averment of an act of Jjankruptcy In a creditors' pétition by the 
making of a transfer of propwty for an "improper" considération is not 
suflicient, nor is a gênerai averment of the payment of money wlth 
Intent to prefer creditors, unless the names of such creditors and the 
amounts pald are set out with as much détail as possible. 

In Bankruptcy. On demurrer to pétition and motion to amend. 

Greenwald & Mayer, for petitioning creditors. 
Henry N. Wessel, for alleged bankrupt. 

J. B. McPHERSON, District Judge. The acts of bankruptcy 

set out in the pétition are as follows : 

"And yonr petitloners further represent that said Louis Blumberg, trading 
as L. Blumberg & Oo., Is insolvent, aud that -wlthln four months next pre- 
(lediug the date of this pétition the said Louis Blumberg, trading as L. Blum- 
berg & Co., committed an act of bankruptcy, in that he did heretofore, to 
wit, during the months of July, August and September, 1904, wbile engaged 
in the manufacture of clotblng at No. 36 North Third street, in the eity of 
Philadelphia, convey, transfer, conceal or remove part of his property by 
(lellvering mcrchandise to an amount of more than five thousand dollars to 
Hymen Finberg, Gittelmacker & Son, and divers other persons known to the 
bankrupt, for improper considérations, with intent to hinder, delay, and de- 
fraud his creditors. 

"ïhat the said Louis Blumberg, trading as L. Blumberg & Co., while in- 
solvent, within four months next precedlng the date of this pétition, com- 
mitted an act of bankruptcy, in that during the months of August and Sep- 
tember, 1904, he transferred, while insolvent, some of the moneys received 
by him Irom the improper sale of said merchandise unto the Tradesmen's 
National Bank of the City of Philadelphia, with, intent to prefer said bank, 
and the indorsers and makers of promissory notes held by said bank, and 
relieve them from further liability to said bank over and above his other 
creditors." 

Thèse averments are demurred to as insufïîcient, and I think the 
objection must be sustained. What is an "improper" considération 
is not a fact, but a conclusion of law, and for this reason the peti- 
tioners should set forth the détails of the transaction in sufHcient 
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fullneSSîto enablé the court to judge for itself concerning the char- 
acter of the considération. T. think, also, that the facts concerning 
the payments to the Tradesmen's National Bank should be set 
out more specifically. As the pétition stands, no amount is nanied, 
nor is it even averred, except by inference, that the payments 
were made upon the bankrupt's promissory notes, to say nothing of 
the vagiieness of the référence to "the indorsers and makers of 
promissory notes held by sâid bank," whom the bankrupt is char- 
ged with intending to prefer. The pétition to amend does not 
touch the matters herein ref efred to, but is concerned entirely with 
other defects in the original pétition that are also declared to exist 
by the dëmurrer. The amendments prayed for will be allowed, 
but, as the averments above quoted will even then be insufficient, 
the petitioners hâve leave to amend still further in thèse two par- 
ticulars within 10 days, in default whereof the clerk will enter an 
order that the pétition be dismissed. 

Thé difficùlty of ôbtairiing accurate information concerning 
fraudulept transfert çf property or preferential payments has been 
suggested as an excuse for the vagueness of such averments as are 
found in this pétition, and I am not insensible that such difSculty 
may often exist. Due allowance s^uld be made for it, but the 
petitioning creditors are nevertheless bound to as fuU a disclosure 
as their information may enable them to make, supplemented by an 
explanation of its lack of completeness, so far as it may thus be 
lacking. Impossibilities are npt; expected of petitioning creditors, 
more than of other suitors; but they must found their case on 
something more than rumor, or vague hearsay, or mère suspicion. 
If they cannot aver the necessary facts on personal knowledge, or 
crédible information, which is full enough to supply détails that 
will justîfy the inference that is sought to be drawn, they simply 
furnish one more exaniple of an intending litigant who may be- 
lieve that his opponent has done wrong, but is unable to prove it. 



SOWLES V. FIRST NAT. BANK OP PLATTSBUEGH et aL 

(Circuit Court, D. Vermont. November 29, 1904.) 

Eqtjitt Practice— Eehearings— Newlt Discoveeed Evidence. 

Défendant agreed to pay plaintifî oiie-half of anything she could col- 
lect on a judgment held by défendant. An attachment suit was accord- 
ingly brought, but défendant dismissed the same, and compromised with 
the judgment debtor. PlaintIfC sued to recover her proportion of the 
amount due on the judgment, but falled to show, by compétent évidence, 
that the debtor owned any particular property which was covered by the 
attaehments. Consequéntly a decree was entered allowing plalntiffi merely 
one-half of what défendant actually received from the judgment debtor. 
On motion for rehearlng plaintifC offered to show, by alleged newly^ dis- 
covered évidence, certain facts as to the interest the judgment debtor 
had in , hls father's estate which could be reached by the attachment. 
The inventory of the estate had been on flle In the probate court for 
years, and the Interest of the judgment debtor could hâve been proved 
before the testlmony was closed, by proving the appraisal and calllng the 
administrator. So, in the attachment suit, judgment could hâve been 
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taUen and exécution levied upon such Interest, or the admlnlstrator could 
hâve been followed and eoœpclled to make disclosure under the state 
procédure. None of thèse things was done. Beld, that no sufflclent dili- 
gence was shown to warrant a rehearingi 

2. Parties— Peesons Beneficialilt Intebesxed— Protection or Rights. 

The coiurt wlll protect a party interested in the judgment to be ob- 
tained in a suit, and who bas control of the same by counsel, against any 
unjust discharge by the plaintlff of record and party interested in the 
remainder of the judgment 

3. COUKTS— JtTBISDICTION OF FEDERA.!, COURTS— WANT OF DiVBESE ClTIZEN- 

SHIP. 

One uot a party to a suit In a fédéral court, and who, for want of di- 
verse citizenship, eannot be made a party, eannot; be followed in that 
court on the ground of collusion between himself and défendant to de- 
feat plaintiff's rights. 

In Equity. 

See 130 Fed. 1009. 

Edward A. Sowles, for plaintiff. 
Fuller C. Smith, for défendant bank. 

WHEELER, District Judge. This cause bas been beard upon a 
motion for rehearing by the plaintif! because of alleged newly dis- 
covered évidence, and of the défendants Sowles for leave to file a 
cross-bill. The évidence relates to the interest of D. Noyés Burton, 
as only son and heir in the estate of Oscar A. Burton, which the 
oratrix might reach under the agreemerit with the défendant bank 
that she might bave half of what she should collect of him for the 
bank. What there is that is really new is the entry of a formai set- 
tlement of the administrator's account on consent of Burton in the 
probate court. The important thing was the interest he had in bis 
father's estate that could be reached. The inventory of that estate had 
been on file in that court for years and showed the estate which could 
hâve been followed up by the oratrix, as a person interested, in that 
court, and she could hâve taken judgment in the suit in the nàme of 
the bank, and hâve levied exécution upon the interest of the son as 
heir. And she could bave proved that interest in this case before 
the testimony was closed by proving the appraisal and calling the ad- 
ministrator. Nothing appears to hâve been done and no diligence is 
shown in that behalf. It would be contrary to ail principles of due 
procédure in ending litigation to open the case for further testimony 
after the oratrix had so long a time in which to collect the judgment 
against Burton, and so full an opportunity to show that she could bave 
collected more if the bank had not discharged the claim. The ad- 
ministrator was summoned as trustée of Burton, and could bave 
been followed, and coiîjpelled to make disclosure under the state 
procédure in such cases ; but nothing appears to bave been done in 
that or any direction f rom the commencement of the suit, in August, 
1895, to the time of the discharge of Burton by the bank, April 1, 
1899. The O'Neil farm appears to bave been the clearest property 
to reach which descended to Burton, as sole heir, and could hâve 
been levied upon between those dates as well as now ; but it was 
appraised at $10,500, and mortgaged for $7,000, with interest bond run- 
ning, and it is not clear that much of anything could be reahzed on exe- 
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cution from it. Besides thîs, the plaintiff had control of the suit in the 
State court by Jier coùnsçl anfl that court would, on familiar principles, 
hâve protected her rignts ^gainst any unjust discharge by the 
bank. And Burton is not a party hère, and could not be, for want 
of diverse citizenship; so he cannot be followed hère for any col- 
lusion with the bank to dèfeat the plaintiff's right. 
Motions denied, and dëélfee as before directed. 



SNYDBE et al. v. HOME INS. 00. 

(District Ciourt, S. D. New York. November 10, 1904.) 

1. Mabine Insueance— Watchman— Wabranties— Beeach. 

Where a marine policy on a canai beat contained a provision that It 
was "warranted by the insured that the said vessel * • * shall at 
ail tlmes hâve a compétent watchman on board," and she sunk at a 
dock, during the absence of the master and crew, without any person In 
charge, insurer was not Uable. 

In Admiralty. 

Action upon insurance policy to recover damages caused by the 
sinkjng of a.steam canal poat while lying at a dock in Jersey City 
on the night of June IQ, 190S, during the absence of the master and 
crew. Sevèral persons visited the boat at intervais to see that she 
was in safety,, but bejtween the times of their visits she filled and 
sunk. f!he policy contained the following provision: "Warranted 
by the insured that the said, vessel * * * shall at ail times hâve 
a compétent watchman on board." 

John F. Foley, for libelants. 
James J. Macklin, for respondent. 

HOLT, District Judge. I think that the admitted breach of the 
warranty that the canal boat should at ail times hâve a compétent 
watchman on board bars a recovery. The cases of Lewis v. ^tna 
Ins. Co. (D. C.) 123 Fed. 157, and Lewis v. Barber Asphalt Co., Id. 
161, do not seem to me to hold to the contrary. In those cases 
there was a warranty of seaworthiness. The owners had provided 
a compétent master and crew, but the master was not on board. 
The court held that the warranty was not broken. In this case 
there was an express warranty that the boat should at ail times 
hâve a compétent watchinan on board. The proof does not estab- 
lish what caused the vessel to sink, but there were various inti- 
mations on the trial that it was due to the malicious acts of certain 
men, hostile to the boat, engaged in a labor strike. There is no 
proof that this was the cause of the accident, but, if that was the 
cause, the absence of the Vvatchman undoubtedly gave opportunity 
for the acts which caused the boat to sink. In any case a breach of 
an express warranty in a policy of insurance bars a recovery, 
whether it caused any injury or not. Arnould on Marine Insur- 
ance (7th Ed.) vol. 2, § 632, and cases cited. 

The libel is therefore dismissed. 
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OLSON V. UNITED STATES. 
(Carcult Court of Appeals, Eighth Circuit. November 23, 1904.) 

No. 2,074. 

1, Criminal La w— Consolidation of Indiotmests. 

Indictments agalngt the sarae person for conspîracy to defraud the 
United States by means of Illégal entries of public lands by différent per- 
sons are for the same elass of offenses and may properly be Consolidated 
for trial, under Rev. St. § 1024 [U. S. Conip. St. 1901, p. 720]. 

2. Public Lands— Legalitt of Entbt undeb Timbeb and Stone Act. 

Any Citizen of the United States may purchase lands under Tlmber and 
Stone Act June 8, 1878, c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 1545], 
where such purchase is for his own exclusive use and beneflt, notwlthstand- 
Jng at the tlme of Such purchase he may hâve in contemplation a future 
sale for a profit ; but any previous agreement by him, by whlch direetly or 
Indirectly "the title whleh he might acquire from the government of the 
United States should Inure, in vifhole or in part, to the beneflt of any per- 
son except himself," Is in violation of the act, and his verifled statement 
to the contrary constitutes a erlminal offense thereunder, although such 
agreement may hâve been In paroi and vcithin the statute of frauda. 

i5. CoNSPiBACT— Evidence— Eelated Transactions. 

Under an Indictment charglng the défendants with conspîracy to de- 
fraud the United States of a large quantity of public lands, the overt act 
charged being the causing of an illégal entry of a tract described by a 
person named for their beneflt, évidence tending to shovc that défendants 
induced the entry of other tracts by différent persons at the same tlme 
and under Slmilar drcumstances is compétent, in proof of the conspîracy 
and the fraudulent motive; and henee, where such Indictment was Con- 
solidated with others covering such other entries, the dismissal of the 
latter after the évidence had been taken thereon was not prejudlclal to 
the défendants. 

4. Same— Vabiance— iMMATERiAL Aveement in Indictment. 

Under an indictment against a number of défendants for conspîracy to 
defraud the government out of certain public lands, charged to hâve been 
lllegally entered for the beneflt of the défendants, It Is not a fatal variance 
that the proof shows that some of them only shared In the beneflt ; the 
offense being complète If the conspîracy Is establlshed and an overt act 
commltted in pursuance thereof. 

5. Ceiminal Law— Evidence. 

On the trial of an Indictment for conspîracy to defraud the government 
by procuring other persons to make entries of public lands under the 
timber and stone act for the beneflt of défendants, the intent and motive 
of such entrymen In making the entries is the materlal question In issue ; 
and where they are placed on the stand by the prosecution, and testify to 
facts and drcumstances from which it is sought to Infer an illégal pur- 
pose and agreement, It Is compétent for the défendants, on cross-examlna- 
tlon, to question them direetly as to the purpose with whlch the entries 
were made, and as to whether they had made any contracta to sell or con- 
vey the lands to others. 

6. Same. 

Where eircumstantlal évidence Is relied on to show that entries of lands 
under the tlmber and stone act were fraudulent, and made for the beneflt 
of others tjian the entrymen, to whom the tlmber on the lands was sub- 
sequently conveyed for a considération shown, It Is compétent for elther 
party to show the value of such timber, as a cireumstance bearlng upon 
the bona fides of the transaction. 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota. 
133 F.— 54 
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J. L. Washburn and C. A. Severance, for plaintifï in error. 
Charles C. Houpt, ■0'. S. Atty. 

Beforé SANBORN and HOOK, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. To undertake to présent sufficient 
of the testimony in tHis case io détermine what proper inferences 
might be drawn therefrom would require practically a statement 
of tlie entire évidence. The following synopsis, however, will be suf- 
ficient, to indicate the character of the case and the application of 
the questions of law which are presented: 

The teistimony discloses that the plaintifif in error was by pro- 
fession what is known and designated as a "timber cruiser"; that 
in June, 1901, he asked several parties if they wished to make $50. 
Being inquired of as to how it could be donc, he told them by tak- 
ing a çlaiin under the stone and timber act, explaining somewhat 
to the parties the provisions of the act. On being informed that 
the parties had no money for expenses, he said that would be ar- 
ranged for. At his suggestion thèse parties informed other per- 
sons, who called upon Oison to know if they, also, could take lands 
undèr the same conditions. This resulted in Oison taking about 
25 persons from Duluth by rail to.the station or town of Ely, from 
there by stage to Winton, from there by tugboat and rowboats 
or canoës up the shores of the lake to a certain point, where they 
disembarked and went but a few hundred feèt back from the shore of 
the lake into the timber. After remaining there a few hours, they 
returned to Duluth by the same route. None of the entrymen paid 
any of the expenses of the trip, consisting of railroad, stage fare, 
hôtel billj.etc. The testimony does not specifically show who paid 
the expenses, but the fair inference from the testimony is that they 
were paid by the défendant. Oison. They were ail informed by 
OlSon that they could make $50 by taking a pièce of land under 
the stone and timber act, but were also informed by him that un- 
der the law they could not offer to sell it until after they had made 
final proof. Upon their return Oison notified the parties to go to 
the office of A. L. Agatin to arrange for filing upon the land. The 
parties, at various dates between June 24th and July 2d, met Oi- 
son at the office of Agatin, and from there went to the land office 
and made their filing upon lands, the description of which they did 
not personally know, but which was furnished them by Oison at 
Agatin's 'office. Nothing seems to hâve been said to any of the 
parties abolît the publication of any notice of their application, but 
such publications were prepared and made by A. L. Agatin for 
the respective .parties without any suggestion from the parties that 
he should do 5Q> and we think the évidence fairly discloses that the 
parties had no knowlédge that àny such publication? were made 
until the time of making their final proofs. Afterwards, and be- 
tween the 2bth and 25th of September, the several parties made 
their final proofs at the land office, but before making their proofs 
they received notice throilgh Oison to go to the office of Agatin 
for that purpose. Upon going to Mr. Agatin's office they were in- 
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formed by him that certain questions would be asked them at the 
land office, and that under the law the questions would hâve to be 
answered in a certain manner. Each one was then requested to 
give a mortgage upon their respective tracts of land to cover the 
amount required to be paid to the government and the expenses 
incurred. Said mortgages amounted each to approximately $450, 
varying in amount according to the number of acres and the sum 
paid to the government. Thèse mortgages were made to the de- 
fendant Ross L. Mahon. The parties went to the land office and 
made their proofs, Mr. Oison acting as a witness for many of them. 
None of the entrymen expended any money of their own, and when 
one step in the transaction was taken they apparently did not know 
what the next step would be, until notified by Oison. After the 
proofs were made Oison was asked by most of the parties how about 
their $50, and were informed by him that that would be attended 
to or arranged in a few days. Between September 21st and 30th, 
inclusive, each of the parties, at the instance of Oison, executed a 
deed to the défendant George C. Swallow for ail the timber upon 
their respective tracts of land; the considération in each of said 
deeds, wfth the exception of five, being stated as the sum of $500, 
and each of the parties receiving therefor the sum of $50. Of the 
parties who thus entered land were Ella Phillips, Albert B. King, 
and Eugène N. Dwello. At the May term, 1903, of the United 
vStates District Court for the District of Minnesota, sitting at Du- 
luth^ the grand jurors presented an indictment against said Oison, 
Ross L. Mahon, Arcadius L. Agatin, Lewis W. Hopkins, and 
George C. Swallow, charging them with the crime of conspiracy 
to defraud the United States out of the title and possession of large 
tracts of land situated in the county of Lake and state of Minnesota, 
of great value, specifically describing one tract of land, and that 
in pursuance of said conspiracy they caused said Ella Phillips to 
enter the said tract at the United States land office, under the stone 
and timber act, not for her own use, but for the use and benefit 
of said Oison, Mahon, Agatin, Hopkins, and Swallow, said indict- 
ment being No. 3,189 ; and at the October term, 1903, of said court, 
the grand jurors presented two other indictments against défend- 
ants for like offenses, one based upon the entry of said King, known 
as "Indictment No. 3,254," and the other upon the entry of said 
Dwello, known as "Indictment No. 3,253." In December, at a 
sitting of the court, a separate trial was granted to the défendant 
Oison, and the court, upon application of the United States Attor- 
ney, Consolidated the three indictments for the purposes of the 
trial, to which the défendant objected. At the close of the évi- 
dence indictments 3,189 and 3,254 were dismissed, on motion of 
the United States Attorney. The trial resulted in a verdict of 
guilty. Motions in arrest of judgment and for a new trial were 
made and overruled, and judgment of sentence pronounced, to re- 
verse which judgment he has brought the case to this court. As 
there are only 365 assignments of error, they may for convenience 
be grouped together and ail properly considered under a few heads. 
We think the three indictments were properly Consolidated for 
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the purpose of the trial. Whether they arose out ôf the same 
transaction, ît is unnecessary to state. They were of the same 
class of crimes and offenses, and might hâve ail been joined in one 
indictment in separate counts thereof. Rev. St. § 1024 [U. S. 
Comp. St. 1901, p. 720] ; U. S. v. O'Callahan, 6 McLean, 596, Fed. 
Cas. No. 15,910 ; United States v. Devlin, 6 Blatchf. 71, Fed. Cas. 
No. 14,953; Pointer v. Unitçd States, 151 U. S. 396, 400, 14 Sup. 
Ct. 410, 38 L. Ed. 208; Williams v.. United States, 168 U. S. 382, 
390, 18 Sup. Ct. 92, 42 L. Ed. 509. Where several indictments 
are presented, embracing offenses which might hâve been joined in 
one indictment, they may be Consolidated for the purpose of trial. 
Rev. St., § 1024; Williams v. U. S., supra. As the indictments 
charge a conspiracy to defraud the United States out of the lands 
in question in violation of Stone and Timber Act June 3, 1878, c. 
151, 20 Stat. 89 [U. S. Cortip. St. 1901, p. 1545], it becomes neccs- 
sary before passing upon some of the questions urged against 
the sufficiency of the indictment, to consider the correct meaning 
and interprétation of said act. The act provides that any citizen 
of the United States may purchase, under certain conditions, lands 
of the United 'States which are valuable chiefiy for stone or tim- 
ber and are unfjt for cultivation, to an amount not exceeding 160 
acres. One of the conditions of such purchase is that the party 
seeking to make such purchase shall — 

"File with the reglster of the proper district a written statement In duplicate, 
one of which is to be transmltted to the General I^and Office, designating by 
légal subdivisions the partieular tract of land he désires to purchase, set- 
ting forth that the same is unflt for cultivation, and chiefly valuable for its 
timber or stone; that it is unlnhabited; • • • that déponent has made 
no other application under this act; that he does not apply to purchase the 
same on spéculation, but in good faith, to appropriate It to his own ex- 
clusive use and beneflt ; and that he bas not, directly or indirectly, made any 
agreement or contract in any way or manner with any person or persons 
whatsoever, by which the title vchich he might acquire from the government 
of the United States should inure, in «'hole or In part, to the beneflt of any 
person except himself ; which statement must be verifled by the oath of tho 
applicant before the register or recelver of the land office withln the district 
where the land is situated." 

The provisions of this statute were before the Suprême Court, 
and considered in United States v. Budd, 144 U. S. 154, 12 Sup. Ct. 
575, 36 L. Ed. 384, and by this court in United States v. D. T. & 
L. Co. (C. C. A.) 131 Fed. 668. In the first case the Suprême Court 
held that the statute did not "limit the dominion which the pur- 
chaser has over the land after its purchase from the government or 
restrict in the slightest his power of aliénation"; that the statute 
only prohibited his entering the land under an agreement whereby 
he was acting for another; that he might make a valid entry of 
such lands, though with a view of disposing of the same after he 
had completed the purchase, provided that at and before the time 
of such purchase he had not entered into an agreement with an- 
other, whereby such other should receive any of the benefit of such 
purchase. In United States v. D. T. & L. Co., this court held 
that what the statute prohibited was not alone a prior agreement 
that the title, or any part thereof, which the purchaser should ac- 
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quire, should be conveyed to another, but that the larid should not 
be acquired on spéculation for the use and benefit of another. In 
the light of thèse décisions, as well as a sensible construction of the 
statute, we bave no hesitancy in holding its true meaning to be 
that any citizen of the United States may purchase lands as therein 
provided, where such purchase is for his own exclusive use and 
beneiit, notwithstanding at the time of such purchase he may hâve 
in contemplation a future sale for a profit ; that what the statute 
denounces is that a party shall not, at the time of the purchase, hâve 
directly or indirectly made any agreement or contract in any way 
or manner, with any person or persons, by which the title which 
he may acquire shall inure, in whole or in part, to the benefit of 
any person except himself ; that the application for the land must 
be made in good faith for his own exclusive use and benefit, and not 
as the agent or hireling of another to obtain the land for some one 
besides himself. This view of the meaning of the statute forbids 
sustaining the contention of counsel for plaintiff in error that there 
can be no violation of the act unless an enforceable agreement was 
made by the applicant before his application to enter the land 
whereby the title should inure to the benefit of another. To hold 
that the provisions of the statute that the applicant shall not hâve 
in any way or manner, directly or indirectly, made any agree- 
ment or contract whereby the title which he may acquire shall in- 
ure to the benefit of any one except himself, contemplâtes an agree- 
ment or contract in writing good under the statute of frauds, would 
be to destroy the prohibitive conditions mentioned, and render in- 
eiïectual the object and purpose of the statute. 

It is urged that the indictments were insufficient, in that they 
do not set forth facts sufficient to constitute a public offense. 
Much of the argument in support of this proposition is based upon 
the theory that the indictment should show an enforceable agree- 
ment, one good under the statute of frauds. This question we 
hâve already disposed of against such contention. In every other 
respect we think the indictment upon which défendant was con- 
victed unassailable. It charges the several défendants with hav- 
ing entered into a conspiracy. To do what? To defraud the 
United States out of the title and possession of a large quantity 
of lands in the district of Minnesota, a portion of which are spe- 
cifically described. How was this fraud to be consummated? 
The indictment says by means of false, fraudulent, feigned, untrue, 
and illégal entries of said lands under that certain act of Congress 
approved June 3, 1878, etc. The indictment then charges the overt 
act, to wit, that Oison, Mahon, and Agatin persuaded and induced 
Dwello upon entering the land, in the United States Land Office 
at Duluth, Minn., to make a false oath, etc., specifying the partic- 
ulars in which the oath was false. Thus it will be seen the indict- 
ment charges the unlawful combination, the illégal purpose to be 
attained, the means by which it was to be attained, and the overt 
act upon the part of some of the alleged conspirators. This, we think, 
sufficient. Dealy v. United States, 152 U. S. 539, 14 Sup. Ct. 680, 
38 L. Ed. 545. 
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We see no objections to the validity of the indictments which 
were dismissed ; but, even though they were invalid, no préjudice 
resuited, as ail the évidence received was admissible under the 
indictment upon which the conviction was had. The charge was 
conspiracy to defraud the United States out of a large tract of 
land. A portion of the la,nds were embraced in each indictment, 
and in the trial of either case évidence which tended to establish 
other related acts of the same character, donc at or about the same 
time, were admissible as teriding to establish the motive and intent 
of the défendants. In Wood v. United States, 16 Pet. 342-360, 10 
L. Ed. 987, it was said : 

"Fraud, belng essentlally a matter of motive and Intention, Is of ten de- 
ducible only from a great varléty of circumstances, no one of which Is abso- 
lutely décisive, but .ail eombined together may become almost Irrésistible as 
to the true nature and character of the transaction In controversy. The case 
of Irvlng V. Motley, 7 Bing. 513, turned upon this very point. There the 
action was trover to recover back gooda vyhlch had been purchased by au 
agent for his principal by méans of a fraud. In order to establish the plaln- 
tlft's case It became necessary to show that other purchases had been made 
by the same agent for the same principal, under circumstances strongly pre- 
sumptlve of a llke character. No doubt was entertalned by the court of the 
admissiblUty of the évidence." 

To the same effect are Castle v. Bullard, 23 How. 172, 16 L. Ed. 
424; Lincoln v. Claflin, 7 Wall. 132, 19 L. Ed. 106; Butler v. Wat- 
kins, 13 Wall. 456-464, 20 L. Ed. 629 ; N. Y. Mut. Life Ins. Co. v. 
Armstrong, ll7 U. S. 591, 6 Sup. Ct. 877, 29 L. Ed. 997 ; Conti- 
nental Ins. Co. of N. Y. v. Ins. Co. of Penn., 51 Fed. 884, 2 C. C. A 
535; American Surety Co. v. Pauly, 72 Fed. 470, 18 C. C. A. 644. 

It is assigned as error that the court erred in not directing the 
jury to find a verdict of not guilty at the close of the testimony, 
as requested by défendant. There was in our judgment sufficient 
évidence to warrant the jury in fînding that Oison and some of his 
codefendants did enter into the conspiracy charged to defraud 
the United States out of the lands in question by means of the 
false entries described. The évidence, it is true, was circumstan- 
tial ; but it is rarely that a conspiracy or fraud can be established 
by direct and positive évidence. It is usually shown by a séries 
of acts and circumstances. It would extend this opinion to an 
unnecessary length to undertake to recapitulate in détail the évi- 
dence which we think justified the jury in finding the existence of 
the conspiracy with the intent to defraud. It is sufficient to say 
that we hâve carefully read ail of the évidence, and we are satisfied 
that the évidence justified such a finding. 

It is said, however, that as the indictment charged that the land 
was entered for the benefit of ail of the défendants named, and that, 
giving the évidence the most favorable construction, it failed to 
show that ail of the défendants were to participate in the benefit 
of the entries, but that a portion only of the défendants were to 
receive the benefit, the variance is a fatal one. We do not agrée 
to this proposition. The essence of the offense was the unlaw- 
ful conspiracy for the purpoëe of defrauding the United States out- 
of certain lands. The particular persons who were to be bene- 
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fited by the conspiracy and fraud was not a material issue. It 
was sufficient to establish the existence of the conspiracy for the 
purpose of defrauding the United States as alleged, and one of the 
overt acts alleged in furtherance of the conspiracy. It was not 
necessary to establish each and every overt act alleged, nor was it 
material or necessary to show that ail of the persons alleged to be 
benefited by the conspiracy were to or did receive such benefit. 
Indeed, the offense is a completed one when the conspiracy is 
established, and an overt act committed in pursuance of that con- 
spiracy, notwithstanding the ultimate object may not be accom- 
plished. The authorities cited by counsel to the effect that the 
charge in an indictment for larceny that the property was that of 
A., the proof showing that it was the property of B., is a fatal vari- 
ance, hâve no application. In this case the charge was that the par- 
ties entered into a conspiracy to defraud the United States out of 
certain of its lands. Had the proof been that the land belonged to 
sortie individual or to some government other than the United 
States, then the authorities cited would be applicable, and the 
variance would be fatal. It was sufficient in this case to simply 
show the unlawful combination to defraud the United States out of 
its lands, and the overt act by procuring the entrymen to file the 
false oath in the land office, that the entry was not bona fide for 
their own use and benefit, but for the use and benefit of some of 
the persons named in the indictment, but the fact that the entry 
was not for the benefit of ail of them does not constitute a fatal 
variance; and in this case we think the jury was justified, under 
the évidence, in finding that the entry was made not for the sole 
use and benefit of the entrymen, but for the use and benefit of 
some, at least, of the défendants. 

Indictment No. 3,189 was based upon the entry of Ella Phillips. 
She was called by the government as a witness, and examined in 
détail relative to the transaction. Upon cross-examination she 
was asked the following questions: 

"Q. I want to know whether wlmt you did in the taking of that claim, 
whether you did it for the purpose of making what you did out of it your- 
self, for yourself, for your own benefit?" 

"Q. Did you take this daim, Miss Phillips, for the purpose of selling It 
when you saw fit, to sell it for what you could get out of it?" 

"Q. Had you, prior to taking this daim, promised anybody to convey it to 
them or to deed it to them?" 

"Q. Had you made any contract to sign any paper, or agreed in any maun(>r 
before you took this daim, before you proved up on this claim, to sell it to 
anybody else?" 

"Q. Or to sell any interest in it, or the tlmber thereon?" 

"Q. Was any other person interested in any way with you in the taking 
of this claim?" 

Objections to each of thèse questions were sustained by the 
court, to which counsel for défendant excepted. 

Indictment No. 3,254: was founded upon the entry of Albert B. 
King, who v.^as examined in détail as a witness by the government 
relative to the transactions, and upon cross-examination he was 
asked the question: 
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"Q. Had you made any eontract or agreement by which the tîtle yoii were to 
acqulre from the government should Inure to the beneflt of any other person 
than yourselfî" 

This was objected to as immaterial, incompétent, and not proper 
cross-examination. The objection was sustained, to which défendant 
excepted. 

Questions of lii<e character were asked iipon cross-examination of tlie 
parties whose entries were claimed to bave been fraudulent, and wbo 
were called as witnesses by the government, and objections sustained 
thereto, to which exception was duly taken by défendant. We think 
that in sustaining the objections to thèse questions the trial court com- 
mitted an error. The indictment was based and the trial had upon the 
theory that thèse entries were not made in good faith by the several 
entryment for their own use, but were made for the use and benefit 
of one or ail of the défendants. A large amount of testimony was in- 
troduced for that purpose; in other words, it was sought to establish 
that the various entrymen, at the time they made their entries at the 
land office, did not intend the purchase to be for their own use and 
benefit, but as the agent or hireling of the défendants, for the use and 
benefit of the défendants, or some of them. We hâve before said that 
it was not necessary for the government to establish any express agree- 
ment that the entry was made for some one other than the entryman, 
but that it was compétent to show that the motive and intent of the 
party making the entry was that it was for the use and benefit of an- 
other; that the question for the jury to détermine was, what was the 
purpose, intènt, and motive of the parties when they made the entry? 
That being so, it follows that the intent and motive of the party was 
the subject of inquiry; and the law we think to be that, whenever the 
motive, belief, or intention of the person is a material fact to be proved 
under the issue, it is compétent to prove what such motive, belief, or 
intention was by the direct testimony of such person, whether he hap- 
pens to be a party to the action or not. Berkey v. Judd, 33 Minn. 287 ; 
Garrett v. Mannheimer, 34 Minn. 193; Gardom v. Woodward, 44 
Kan. 758, 25 Pac. 199, 31 Am. St. Rep. 310; Frost v. Rosecrans, 66 
lowa, 405, 33 N. W. 895 ; Bradner on Evidence, 390. The testimony 
of such party as to his intent and motive is not conclusive, but is com- 
pétent. We do not wish to be understood as saying that, had the gov- 
ernment shown a spécifie, express agreement between the entrymen and 
the défendants that in considération of a given sum they would enter 
the land and then convey to the défendants, such testimony would be 
admissible. It is unnecessary to now pass upon such a case. What 
we do décide is that, where it is sought to show by a chain of circum- 
stances that a party in doing an act was actuated by an illégal purpose 
and motive, it is compétent for the party to testify directly that he had 
no such purpose or motive ; and also, where it is sought to show by a 
chain of connected acts and circumstances that an agreement existed, 
an agreement requiring the concurrence of minds, that it is compétent 
for a party to such alleged agreement to testify directly that no such 
agreement existed. 

Défendant ofïered évidence to show the value of the timber upon 
the land in question. This was objected to as incompétent and imma- 
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terial, and the objection sustained. While it is tnie that, if the évi- 
dence established the existence of the conspiracy and the overt act as 
alleged, it would be immaterial what the value of the timber was, yet 
\ve think its value compétent évidence to be considered in connection 
with ail the other facts and circumstances as bearing upon the question 
whether or not the entry was made in good faith or for the use and 
benefit of another. We think it wrould hâve been compétent for the 
government to hâve shown, had it been a fact, that the timber upon 
each tract was worth, say $1,500, and that the same was sold for $500, 
as bearing upon the question whether the entry was made pursuant 
to a prior arrangement or agreement that it should be for the benefit 
of the purchaser. In ail cases involving the fraudulent transfer of 
property we understand the law to be that inadequacy of considération 
is a circumstance to be considered in determining the bona fides of the 
transaction ; and if it would be compétent for the government to show 
inadequacy of considération as a circumstance bearing upon the good 
faith of the transaction, we see no reason why it was not compétent 
for the défendant to show that full considération was paid, as bearing 
upon the bona fides of the transaction. We adhère to the rule an- 
nounced in Golden Reward Min. Co. v. Buxton Min. Co., 97 Fed. 413, 
38 C. C. A. 288, wherein it was announced by this court: 

"That testimony wMch does hâve some tendency to eistabllsh a materîal fact 
niay be rejected by a trial judge, and should be rejected when Its admission 
will hâve a tendency to dlvert the attention of the jury from the précise 
issues involved In the case and protract the trial beyond reasonable limits.'' 

We do not think, however, that the qualification of the gênerai rule 
there announced applicable to this case, as it does not appear that this 
question of value would hâve necessarily protracted the trial or had a 
tendency to divert the attention of the jury from the real question ; 
and, as we think the question of value a proper circumstance to be con- 
sidered in determining the good faith of the transaction, the testimony 
should hâve been admitted. There is, however, another reason why 
this testimony should not bave been excluded. The government gave 
in évidence the afïidavits of the varions parties, when filing papers in 
the land office, showing the value of the timber upon each quarter sec- 
tion to be from $700 to $800. True it is that this was not offered by 
the government for the purpose of showing the value, yet the value 
thus stated was before the jury, and we cannot say that it did not bave 
some influence, when considering the other évidence in the case, in de- 
termining the good faith and bona fides of the various entries. Where 
the government gives in évidence the déclaration of a party upon a 
material matter, we think it compétent for the party to show what the 
real fact is in respect thereof. 

Numerous objections are made to the charge of the court to the jury. 
Some of the paragraphs in the charge, when considered alone, might 
be subject to criticism ; but, taken, as a whole, we think the charge was 
a clear and comprehensive statement of the case, and pronounced the 
law correctiy. 

Complaint is made to the refusai to give' certain instructions re- 
quested. We think they were sufQciently covered by the gênerai 
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charge, and that ît was not errof tô refuse to give them in the language 
of counsel. 

For the reasons stated, the judgment is reversed, and a new trial 
granted. 



RUCKBR V. BOLLBS. 
(Circuit Court of Appeals, Eighth Circuit. December 6, 1904.) 

No. 1,863. 

1. Appeal— Re VIEW— EuLi NOS Relating TO Amendhent of Pleading, 

Rulings in respect to the ameudment of pleadings or process are largely 
witliin tlie discrétion of the trial court, and constltute no ground for re- 
versai unless a gross abuse of tliat discrétion is sbown. 

2. Pleading— 'Vaeiance—Necessitt of Pleading New Matteb in Answer. 

Under Mills' Ann. Code Colo. § 56, which requires the answer to eontain 
a statenient of any new matter constituting a défense or counterclaiui, 
a défense which admlts the malilng of the contract sued on, but seeks to 
avoid It by reason of some fact outslde of the statemeuts in the complaiut 
which renders It champertous or vold as agalnst public policy, is based 
on new matter, and cannot be proved unless it Is pleaded. 

3. Evidence— Vartikg Wbitten Conteact by Paeol. 

Where a written contract entered Into without fraud, accident, or mls- 
take purports on Its face to be a complète mémorial of the whole agree- 
ment, the concluslve presumption is that the parties hâve written into 
the contract every material item and term of their engagement, and it is 
not permissible to contradict, vary, or add to its terms by paroi évidence. 

4. Action on Conteact— Pleadinc^Issues. 

The pleadings construed in an action on a contract, and held to présent 
the issue upon which the jury determlned the case. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was an action by Bolles agalnst Rucker upon the following contract, 
which was set forth at length in the complaint : 

"This agreement made this slxteenth day of April, A. D. 1892, by and be- 
tween A. W. Rucker, of the County of Arapahoe and State of Colorado, party 
of the flrst part, and Richard J. Bolles, of the City of New York and State of 
New York, party of the second part, Witnesseth : 

"That said party of the flrst part in considération of the simi of twenty- 
seven thousand flve hundred ($27,500) dollars to hlm in hand- pald by said 
second party, the receipt of which is hereby acknowledged and confessed, bas 
and does hereby sell, assign, and convey unto said second party his heîrs and 
assigns, one-fourth (14) of the amount of any judgment that may or shall be 
reeovered by said flrst party In a certain cause or proceeding now pending 
in the District Court of the County of Arapahoe, in the State of Colorado, 
whereln said A. W. Rucker is plaintifC and Harvey Young, Jérôme B. Wheeler 
and others are défendants, in which action said plalntifC seeks to recover an 
Interest in the Aspen Iode mining claim, situate in Pitkin County in said State 
of Colorado, and an accounting and judgment for the value of the ores and 
minerais taken from said premises, and for a conyeyance of an interest in 
said premises and the value of certain interests therein sold by défendant 
Wheeler. 

"Hereby selllng and conveylng One fourth (14) of any judgment for money 
that may or shall be found or entered in said cause In said court, or In any 
court to which the same may or shall be removed, also in and to ail contracts 
and agreements relatlng to said cause of action, to the extent of one-fourth 
(%) of ail moneys that shall or may be collected or otherwise, but no part oC 
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the luterest or tltle that shall be recovered In and to sald Iode mlnlng clalm 
shall be held to be assigned under this contract. 

"Said first party furtlier agrées that he wIU prosecute said action, and ail 
actions, and proeeedlngs relating thereto that are now pending, or that shall 
hereafter be begun, to a final détermination at his own proper costs. 

"Said first party hereby réserves the right to settle said cause for a sum 
not less than three hundred thousand ($300,000) dollars, one-fourth (%) of 
vvhieh shall belong to, and be paid to sald second party upon his compliance 
vvith the terms hereof. 

"In considération of which said second party agrées to and wlth said first 
party, that upon the final détermination of said cause In the courts in which 
it is now pending, or in any court or courts to which it may be removed or 
appealed, and ail proceedings relating thereto or afïecting said cause, he wUl 
pay to said first party an addltional sum sufflcient to make a total payment 
hereunder of twelve and one-half (12%) per cent, of the amount of said judg- 
ment, and ail moneys belonging thereto, and shall receive one-fourth (%) of ail 
moneys colleeted upon said judgment and ail moneys deposited in court or in 
any manner colleeted under or by virtue of said proceedings, which additional 
sum shall be pald within nlnety (90) days after the second party shall bave re- 
eeived notice of the final détermination of ail such proeeedlngs, provlded If 
said second party shall not pay sald addltional sum within said time or shall 
elect not to do so, said flrst party shall repay to said second party the said 
sum of twenty-seven thousand flve hundred dollars ($27,500) with interest 
thereon from this date at elght per cent, per annum ; which payment shall be 
made by said flrst party from the first proceeds receîved by said first party in 
said action, or any settlement or compromise of the same, or any part thereof, 
but not otherwise: Provided, also, that in any settlement or compromise 
made of said cause, said second party shall receive a sum of not less than 
seventy-flve thousand dollars ($75,000) upon paying the further sum of ten 
thousand dollars ($10,000). 

"It is further agreed that the said flrst party reserves the control and man- 
agement of said cause, sub.iect only to the limitations herein. This contract 
shall extend to and bind the helrs and assigns of each party hereto. 

"In wltness whereof, the parties hereto hâve set thelr hands and seals the 
day and date flrst above wrltten. 

"[Signed] A. W. Rucker. [h. S.] 

"Rlch. J. Belles. [L. S.]" 

After stating the exécution of the contract and the payment by the plaintiCC 
of the original considération of $27,500, thereln reeited, the complaint alleged 
that the défendant subsequently recovered a judgment against Wheeler for 
$801,670.87 in the suit to which the contract relates ; that this judgment was 
superseded by appellate proceedings, and during their pendeucy, on June 8, 
1893, défendant made a compromise and settlement with Wheeler, whereby the 
former received from the latter in fuU satisfaction of the judgment a sum 
not exceeding $300,000 ; that the défendant paid to plalntiflf $5,000 on account 
of the contract on May 28, 1892 ; that after the compromise and settlement, 
and before commencing the présent action, plaintiff tendered to défendant the 
§10,000 contingently provided for in the contract, and deronnded from him the 
payment of the full sum of $75,000, less the $5,000 theretofore pald, which 
tender and demand were then refused ; and that by reason of thèse facts de- 
fendant was indebted to plaintiff under and by virtue of the contract In the 
sum of $60,000, being $75,000 less the $5,000 theretofore pald by défendant 
and less the $10,000 so tendered to hlm and refused. The prayer was for a 
judgment for $60,000, with Interest. 

The answer contained: (1) A déniai of the allégations of the complaint 
other than the exécution of the contract and the payment of the original con- 
sidération of $27,500 ; (2) a plea to the jurisdiction ; (3) a statement of new 
matter, intended to show that tUe contract was champertous and void ; (4) a 
statement that the contract had been rescinded and terminated by the mutual 
agreement of the parties and upon good and sufHclent considérations ; and (5) 
an allégation that plaintiff had failed and absolutely and flnally refused to 
perform the contract, or to be further bound thereby, and had "utterly re- 
nouneed, rescinded, and abandoned the same, and ail and every part thereof, 
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and therenpon released the plalntlff [défendant] from the same, and ail the 

obligations thereof." In his reply the plaintiff denied the allégations of the 
l'ourth and flfth défenses. A demurrer to the défense of champerty was sus- 
tained by the Circuit Court, and that ruling was approved by this court u[)on 
a former writ o( error. 25 C. C. A. 600, 80 Fed. 504. The plea to the jurisdic- 
tion has been abandoned. A second trial, had in June, 1902, resulted in a 
verdict for plaintiff for $40,853.26, the amount of the original considération of 
$27,500 paid by plaintiff April 16, 1892, with interest thereon, less a crédit 
because of the payment of $5,000 by défendant May 28, 1892. To reverse a 
judgment upoii thIs verdict, défendant prosecutes this writ of error. 

Lyndon S. Smith, for plaintiff in error. 

William W. Field (Joël F. Vaile, on the brief), for défendant in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

It is assigned as error that the court refused to permit the défend- 
ant to amend his answer, but, as the record does not disclose the nature 
of the amendment which was proposed, the presumption is that the re- 
fusai was right. Rulings in respect of the amendment of pleadings 
or process are largely withîn the discrétion of the trial court, and con- 
stitute no ground for reversai unless a gross abuse of that discrétion 
is shown. Rev. St. § 954 [U. S. Comp. St. 1901, p. 696] ; Eansje v. 
Union Pacific R. Co., 62 C. C. A. 48, 136 Fed. 338 ; Sawver v. Piper, 
189 U. S. 154, 23 Sup; Ct. 633, 47 L. Ed. 757. By the terms of the 
contract sued upon Rucker sold and assigned to Bolles an interest in 
any judgment which the former might recover in a suit then pending 
against one Wheeler, and it was stipulated that Rucker should retain 
the control and management of the suit, and should prosecute it to a 
final détermination at his own proper costs, subject to a right reserved 
by him to effect a compromise and settlement with Wheeler for a sum 
not less than $300,000. Upon the trial, after the plaintiiï, by the in- 
troduction of the contract and other évidence, had established a prima 
facie case against the défendant, the latter sought to prove by paroi 
évidence that the contract did not express the actual agreement between 
the parties, and had been purposely so written by them as to conceal 
their real purpose ; that when the contract was entered into Wheeler 
was prosecuting a suit against Bolles and others ; that it was in fact 
agreed that Rucker, in addition to selling and assigning to Bolles an 
interest in any judgment which might be obtained in the suit against 
Wheeler, should not compromise that suit, but should permit Bolles 
to control its prosecution as a means of destroj'ing the crédit of Wheeler, 
and disabling him from prosecuting his suit against Bolles and others, 
thereby forcing its abandonment ; and that in fact it was agreed that 
the money paid and to be paid by Bolles to Rucker under the contract 
was to be used by him in defraying the expense of so prosecuting and 
maintaining his suit against Wheeler as to accomplish Bolles' wrong- 
fûl piirpose. The court excludedl this évidence, and that ruling is as- 
signed as error. It may be conceded that, had the contract been so 
written as to express what the défendant sought to prove was in fact 
in the minds of the parties, it wDuId hâve been champertous and void. 
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and no recovery could hâve been had thereon; but the évidence was 
not relevant to the issues made by the pleadings, and it was not per- 
missible to thus contradict, vary, or add to the terms of a written con- 
tract. 

Under the plea of non assumpsit at common law it was admissible 
to give in évidence any matter which showed that no cause of action 
existed at the commencement of the action, either because the contract 
was originally void or because its obligation had been subsequently dis- 
charged by payment, release, or otherwise; and, in conséquence, dé- 
fenses of which the pleadings gave no notice were not infrequently pre- 
sented at the trial. The injustice resulting from this practice was reme- 
died in England by the rules of Hilary Term, 4 William IV (1 Chitty 
on Pleadings [16th Am. Ed.] *pp. 493, 497, 506), and it is avoided in 
the States which hâve adopted the Reformed Code of Civil Procédure 
by a provision which déclares literally or in substance : "The answer 
of the défendant shall contain: First, a gênerai or spécifie déniai of 
each material allégation in the complaint intended to be controverted 
by the défendant; second, a statement of any new matter constituting 
a défense or counterclaim." There is such a statute in the state of 
Colorado. Mills' Ann. Code, § 56. Whatever opérâtes by way of con- 
fession and avoidance, as distinguished from déniai, is new matter 
within the meaning of this provision. It includes everything outside 
of the material statements of fact in the complaint which opérâtes to 
avoid their légal effect, but not to impugn their truth. To be provable 
by the défendant, the new matter must be specially pleaded, so that the 
plaintiff may be informed of the défense, and may prépare to meet it. 
In an action upon a contract a défense which expressly or impliedly 
admits the making of the contract and seeks to show that it is in con- 
travention of public policy and void by reason of some fact outside of 
the statements in the complaint is based upon new matter, which cannot 
be proved by the défendant unless it is pleaded. Pomeroy's Code 
Remédies (3d Ed.) §§ 691, 692, 708 ; Bliss on Code Pleading (3d Ed.) 
§§ 327, 352; Milbank v. Jones, 127 N. Y. 370, 28 N. E. 31, 24 Am. 
St. Rep. 454; Finley v. Quirk, 9 Minn. 194 (Gil. 179), 86 Am. Dec. 93 ; 
Dodge V. McMahan, 61 Minn. 175, 63 N. W. 487 ; Denton v. Logan, 
3 Metc. (Ky.) 434 ; Casad v. Holdridge, 50 Ind. 529 ; Riech v. Bolch, 
68 lowa, 526, 27 N. W. 507 ; Moore v. Ringo, 83 Mo. 468 ; St. Louis, 
etc., Ass'n v. Delano, 108 Mo, 217, 18 S. W. 1101 ; Cummiskey v. Wil- 
liams, 20 Mo. ApD. 606 ; Atchison & Nebraska R. R. Co. v. Miller, 16 
Neb. 661, 21 N. W. 451 ; Buchtel v. Evans, 21 Or. 309, 28 Pac. 67 ; Ah 
Doon V. Smith, 25 Or. 89, 34 Pac. 1093 ; Maitland v. Zanga, 14 Wash. 
92, 44 Pac. 117 ; Sharon v. Sharon, 68 Cal. 29, 8 Pac. 614. 

The Suprême Court of Colorado does not seem to hâve considered the 
immédiate question presented in this case, but that the gênerai rule 
prevailing in other code states respecting the pleading of new matter 
has been approved by that court is shown in De Votie v. McGerr, 15 
Colo. 577, 23 Pac. 980, where it was held that an estoppel in pais can- 
not be proved under the gênerai or spécifie déniai provided by the 
Code, but must be specially pleaded as new matter to be available as 
a défense. The Court of Appeals of that state has also held that évi- 
dence of additional facts showing that the contract sued upon is 
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champertoùs cannot be given by the défendant unless they hâve been 
specially pleaded. Mining Co. V. Bentley, 10 Colo. App. 271, 50 Pac. 
920. 

The décision in Oscanyan v. Arms Co., lOB U. S. 261, 266, 26 L. 
Ed. 539, which is especially relied upon by the plaintiff in errer, was 
partly rested upon what has since proved to hâve been an erroneous 
view of the défenses admissible under a gênerai déniai in the state of 
New York (Milbank v. Jones, supra), but in other respects it is en- 
tirely consistent with the recognized rule in code pleading that, if the 
facts which render the contract sued upon illégal or void are not dis- 
closed by the plaintifif's pleadings or évidence, they cannot be shown ex- 
cept according to the rule which entitles the plaintiff to notice of the 
défenses intended to be interposed, and restricts the évidence to matters 
presented and put in issue by the pleadings. Greenhood on Public 
Policy, 125; Milbank v. Jones, Buchtel v. Evans, Ah Doon v. Smith, 
and Maitland v. Zanga, supra. In that case the plaintiff's counsel 
in the opening statement to the jury fully and deliberately admitted the 
existence of facts which necessarily rendered the contract void as for- 
bidden by public policy. That admission wa-» as binding upon the 
plaintiff as if it had been made in his pleadings or évidence, and, as no 
in jury could be donc to him by accepting and acting upon his deliberate 
admission, made in open court, the character of the defendant's answer 
was not controUing. Handy v. St. Paul Globe Publishing Co., 41 
Minn. 188, 42 N. W. 872, 4 L. R. A. 466, 16 Am. St. Rep. 695. In 
the présent case the contract as set forth in the complaint and produced 
in évidence by the plaintiff was upon its face apparently valid, and 
there was no suggestion of any fact rendering it invalid or void, either 
in the allégations of the complaint or in the plaintiff's évidence. The 
défendant, without haviflg laid any foundation therefor in his an- 
swer, sought at the trial to establish the invalidity of the contract 
by giving évidence of facts which did not tend to controvert those 
alleged afld -proved by the plaintiff, but confessed their truth, and 
tended to avoid their légal effect. This he was not entitled to do. For 
another reason this évidence was not admissible. Where a written 
contract, entered into without fraud, accident, or mistake, purports 
upon its face to be a complète mémorial of the whole agreement, the 
conclu si ve presumption is that the parties hâve written into the contract 
every material item and terni of their engagement, and it is not permis- 
sible to contradict, vary, or add to its terms by paroi évidence. Union 
Selling Co. v. Jones, 63 C. C. A. 224, 128 Fed. 672 ; Kilby Manufac- 
turing Co. v. Hinchman-Renton Fire Proofing Co. (C. C. A.) 132 Fed. 
957; Montgomery v. .^tna Life Ins. Co., 38 C. C. Â. 553, 558, 97 Fed. 
913; McKinley v. Williams, 20 C. C. A. 312, 319, 74 Fed. 94; Fitz- 
gerald v. Burke, 14 Colo. 559, 23 Pac. 993. The évidence which was 
excluded was clearly in contradiction of some of the express terms of 
the written contract, and tended to insert new terms therein. It did 
not, as claimed, relate primarily to the nature of the considération mov- 
ing to the défendant, but to the terms and nature of his engagement. 
If they were as stated in the contract, there was no élément of invalid- 
ity in any part of the transaction. 
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The contract, which is set forth at length in.the statement pre- 
ceding this opinion, shows that in considération of $27,500, recited to 
hâve been paid by Éolles to Rucker, a one-fourth interest in any judg- 
ment which the latter might recover in his suit against Wheeler was 
assigned to Bolles, and that the assignment extended to ail moneys in 
any manner collected in or by virtue of that suit, whether the proceeds 
of a judgment or of a compromise and settlement. The assignment 
was not unqualified, but was upon such terms and conditions that Bolles' 
rights were as follows : (1) To demand the repayment of the $37,500, 
with interest, subject to no other condition than that Rucker should re- 
alize that sum from the prosecution of the suit, or from a compromise 
and settlement; or (S) to demand one-fourth of the amount realized by 
Rucker upon any judgment recovered in the suit, subject to the condi- 
tion that within 90 days after notice of its final détermination Bolles 
should pay to Rucker an additional sum sufificient, with the $27,500, 
to make a total payment of 121^ per cent, of the judgment ; or (3) to 
demand one-fourth of the amount realized by Rucker upon any com- 
promise and settlement, but not less than $75,000, subject to the condi- 
tion that Bolles should pay to Rucker the fixed and additional sum of 
$10,000, instead of the stated percentage of the amount realized. The 
payment of the $10,000 was to be optional with Bolles, and was not 
made a condition to the right to demand repayment of the $27,500, with 
interest, from the proceeds of a compromise and settlement, but only 
to the right to demand the full sum of $75,000 therefrom. The défend- 
ant, being of opinion that the provision for an additional payment of 
$10,000 was ambiguous and uncertain in respect of the time when it 
was to be made, sought by paroi évidence to show that it was agreed 
when the contract was executed that this sum was then presently due ; 
but that its payment should be forborne until the incoming and approval 
of the referee's report in the suit against Wheeler. The court excluded 
this évidence, and later ïnstructed the jury that under the terms of the 
contract this additional payment was optional with the plaintiff, and, 
if made, was to be contemporaneous with the payment of the $75,000 by 
the défendant. Thèse rulings are assigned as error. The excluded 
évidence was clearly in contradiction of the terms of the contract, 
and inadmissible, because it tended to show that the fixed sum of 
$10,000 was payable in advance of any compromise and settlement, 
when the contract contemplated its payment only in the event of a com- 
promise and settlement, and therefore after such event ; and because it 
tended to show that the obligation to pay that sum was absolute, and 
not optional. Whether this payment, if made, was to be contempora- 
neous with the payment of the $75,000 by the défendant, has become 
altogether immaterial, because the verdict, when read in the light of 
the évidence and the instructions of the court, conclusively shows that 
the jury found that the plaintiff had elected not to make any additional 
payment, and had thereby renounced or waived the right which could 
hâve been perfected by a timely payment of the $10,000. The évidence 
showed that the $27,500 was actually paid when the contract was made ; 
that a compromise and settlement with Wheeler was effected by the 
défendant, under which he received a sum approximating, but not 
araounting to, $300,000 ; and that the plaintiff had not made any addi- 
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tional payment under the contract, but on December 6, 1893, immedî- 
ately beforé commencing the action, had tendered $10,000 to the défend- 
ant as an additional payment, which was declined. There was évidence 
on the part of the plaintiff tending to show that he had not been notified 
of the compromise and settlement, and had learned of it only casually. 
There was also testimony by the défendant, which was directîy opposed 
by that of the plaintiff, tending to show that in November, 1892, the 
plaintiff eîected not to make any additional payment under the contract, 
renounced ail rights thereunder, and authorized the défendant to com- 
promise and settle with Wheeler upon any terms satisfactory to himself ; 
and that upon the faith thereof the défendant proceeded to make and 
did make a compromise and settlement for a much less sum than he 
would otherwise hâve done. 

In its charge the court, in effect, stated three propositions to the 
jury: (1) The tender of $10,000 to the défendant just prior to the 
comiheticement of the action was sufiicient in point of time and other- 
wise, and entitled the plaintiff to a verdict for $75,000, less the amount 
of the tender and of an admitted crédit of $5,000, unless the défendant 
had established the fourth or fifth défense in his answer. (2) If in 
November, 1892, the plaintiff elected not to make any additional pay- 
ment under the contract, renounced ail rights thereunder, and author- 
ized the défendant to compromise and settle with Wheeler upon any 
terms satisfactory to himself, and upon the faith thereof the défendant 
made a compromise and settlement for a less sum than he would other- 
wise bave done, the contract was entirely rescinded by mutual agree- 
ment and the verdict should be for the défendant. (3) If what occurred 
in November, 1892, was that the plaintiff merely elected not to make any 
additional payment under the contract, that was a renunciation or 
waiver of the right which otherwise could bave been perfected by a 
timely payment of the $10,000, and the plaintiff would be entitled to a 
Verdict for the amount of the original payment of $27,500, with interest, 
less the admitted crédit of $5,000. The jury returned a verdict for the 
plaintiff conforming to the third proposition, which was necessarily a 
finding that there had been no complète rescission of the contract, and 
that what occurred in November, 1892, was that the plaintiff merely 
elected not to make any additional payment. It is objected that the 
third proposition was not within the issues, that the complaint did not 
State a case for the recovery of the original payment of $27,500, that 
the fifth défense did not admit of a construction that would render such 
a recovery permissible, and that there was no évidence to sustain it. 
The objection rests upon a misconception of the pleadings and évidence 
and of the duty of the jury. The contract sued upon is an entirety, and 
relates to a single matter. While the rights of the plaintiff are not the 
same in each of the contingencies provided for, they are in each restrict- 
ed to the proceeds of the defendant's suit against Wheeler, and they 
vary only in respect of the extent to which the plaintiff is to share there- 
in. The complaint sets forth the entire contract, allèges its exécution, 
the original payment of the $27,500, the compromise and settlement of 
the suit against Wheeler, and the receipt by the défendant of a large 
sum thereunder. At the trial thèse facts were ail established without' 
contradiction, and ail of them were as essential to a right to enforce 
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the repayment of the $27,500 from such proceeds as they were to a 
right to enforce the payment of the full sum of $75,000 therefrom. 
It is not questioned that the complaint stated a good cause of action for 
the recovery of the larger sum, and it is conceded that if, instead of 
alleging a tender of the $10,000, it had alleged that the plaintifï had 
elected not to make any additional payment, it would hâve stated a good 
cause of action for the recovery of the smaller sum. In the fifth dé- 
fense it was alleged that the plaintiff had failed and refused to perform 
the contract, or to be further bound thereby, had renounced, rescinded, 
and abandoned the same, and had released the défendant from ail obli- 
gations thereunder. The fourth défense adequately alleged a com- 
plète rescission, but the fifth défense, in légal contemplation, states noth- 
ing more than that the plaintiff had failed and refused to perform the 
contract. It is entirely wanting in the statement of any facts amounting 
to a complète rescission, or to a release of the défendant. Neither of 
thèse would resuit from any action of the plaintiff, for which there 
was no considération, unless the défendant acted thereon under circum- 
stances giving rise to an estoppel. The contract placed no obligation 
upon the plaintiff other than to pay an additional sum in the event that 
he desired to obtain more than the repayment of the $27,500, with in- 
terest. The allégation that he had failed and refused to perform the 
contract was therefore only an allégation that he had failed to make. 
and had elected not to make, any additional payment , the légal effect 
of which would be to restrict the right of the plaintiff and the obligation 
of the défendant to the repayment of the $37,500, with interest, from 
the proceeds of the compromise and settlement. At most the fifth dé- 
fense was partial, and directed, not against ail right of recovery under 
the contract, but against the right to recover more than the amount 
of the original payment, with interest. We think every fact essential 
to the plaintiff's recovery of that amount was within the issues. 

Whether there was any évidence to sustain either of the fourth and 
fifth défenses rested entirely upon the personal testimony of the parties, 
in which they gave opposing versions of a conversation between them in 
November, 1892. The défendant testified that in that conversation 
the plaintiff said that he did not intend to make any further payment, 
but did intend tothrow up the contract, and lose what he had paid ; 
that he had obligated himself to Wheeler to obtain a settlement of the 
suit; that the défendant could go on and settle with Wheeler on any 
terms satisfactory to himself; and that, being released from the con- 
tract, the défendant could afford to settle on better terms than other- 
wise. The défendant further testified that, acting upon the faith of the 
plaintiff's statement, he proceeded to make and did make a compromise 
and settlement for a much less sum than he otherwise would hâve done. 
The plaintiff, while admitting that the conversation related to the suit 
against Wheeler, to his financial worth, and to what could be settled 
by him, denied every part of the statement attributed to the plaintiff in 
the defendant's testimony. Neither the court in instructing the jury 
nor the jury in determining what its verdict should be was required to 
act upon the assumption that one of the two opposing versions of this 
conversation was entirely true and the other entirely untrue. The thing 
to be done was to extract the truth from them, and as one means to 
133 F.— 55 
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this end it was tbe province and dut;y of the jury to consider the rela- 
tive protiability or imprpbatility of the two versions, not merely in 
their eiitirety, but in respect of every part of each. We think it can- 
not reasonably be said that upon the application of this and other 
recognized; tests it would not be a permissible conclusion from this 
testimony that the defendant's version was true in so far as it represent- 
ed the plaintifï as electing not to make any additional paynient, and as 
theréfore foregoing such rights under the contract as were dépendent 
upon the paynient of an additional sura, but was untrue in so far as it 
representedihim as alSo surrendering the rights acquired by his original 
payment which could be retained without any further expenditure. We 
are theréfore of opinion; thât this testimony justified the submission to 
the jury of the second and third propositions in the court's charge as 
respectively applicable to the fourth and fifth défenses. 

There are other assignments of error, but no useful purpose would 
be served by discussing them. They hâve been attentively considered, 
and hâve been found ûntenable. 

The judgment is affirmed. 



BALTIMORE & 0. ft. CO. v. DOTT. 

(Circuit Court of Appeals, Slxth Circuit. December 29, 1904.) 

No. 1,809. 

1. Mastee and Sebvant—Railboads— Engine Hostlers—Injueies— Pétition. 

Where a pétition for injuries to an engine liostler alleged that plaintiff, 
being ordéred to takë a particular engine to a coal chute by the boss 
hostler, conàmùnicated hlS instructions to a fellow hostler tlîen on the 
engine, and himself went ahead of the engine to flag and switch it, "as 
it was hls duty tp do," and whlle so engagea his foot was caiight in a 
loosely covere4 trench, so that he fell toward the traclt, aud was struck 
by the englue and Injpred; that he dld not know of the existence of the 
trench, and could not' hâve seen the same by the exercise of ordinary 
care; and that défendant was guilty of négligence lu not causing the 
trench to be carefully cpvered or guarded, and in not warning plalntlffi of 
Its existence, etc. — :it was not demurrable for want of facts. 

2. Same— Fedebal CoTJBTS— JpEiSDicTiON., 

Where a pétition in a.n action in the fédéral court sitting In Ohio for 
Injuries to a servant alleged that plaintiff was a citizen of Ohio, and that 
défendant was a citizen of Maryland, It alleged facts sufficient to sustain 
the jurisdiction of the fédéral court, without an allégation that either 
party residedin the district where the suit was brought. 

3. Same— VUNTiÈ— Waiveb. 

The statute prescrlblng the place where actions in the fédéral courts 
may be brought, havlng référence tù the résidence of the parties, accords 
a privilège only, whIch Is walved by Sefendant unlting a plea to the merits 
with a plea claitaing hl« jprlvllege to be sued In another district. 

4. Same— Engine HosTLiiB—WATCHMAN— Exchange of Duties. 

Where plaIntIfC, an engine hostler, who, by the rules of the rallroad 
Company, was requlred to ride on the englues, exchanged duties with a 
watchman whom he found in possession of an engine he had been ordered 
to shlft, and permltted the watchman to run the engine while plaintiff ran 

112. Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp Y. Williams, 10 G. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298. 
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ahead to flag and switch It, and, In so dolng, he was Injured by falUng 
into an insufflciently covered steam box, the existence of which, though 
well known to workmen in the yards, was unknown to plaintiff, he was 
not entitled to recover. 

5. Same—Custom— Evidence. 

In an action for Injuries to an eugine hostler whlle performlng the 
dutles of a watchman wlth whom he had exehanged work, évidence held 
insufficient to sustain a flnding that there was a custom in the raih-oad 
yard where plaintiff v?orked for engine hostlers to perform the dutles of 
the watchman under slmilar elrcumstances. 

6. Same— Instructions. 

Where plaintiff, an engine hostler, was Injured whlle performing the 
dutles of a watchman, an Instruction that If plaintiff was not In the per- 
formance of duty, if he was not entirely outside of hls duty, so as to oc- 
cupy practlcally the position of a stranger, a trespasser, then he could 
not elalm the benefit of the requirement that the railroad exercise reason- 
able care to make the place safe, etc., was erroneous. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

F. A. Durban, for plaintiff in error. 
Ulric Sloane, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The plaintiff, who is the défendant in 
error hère, brought suit in the circuit court to recover damages result- 
ing to him in conséquence of the alleged négligence of the railroad 
Company while he was in its employment as a hostler in its yards at 
Newark, Ohio. A hostler, in railway parlance, is one empïoyed in 
taking the locomotives as they corne into the yard, and are left by the 
engineer who has been in charge, to the roundhouse, or other place 
of shelter, security, or repairs, or for supplies, and bringing them out 
again, as occasion requires, to the place where the engineer assumes 
charge for the purpose of making his trip. He is also more or less 
empïoyed in conducting the engine about the yard for the purpose of 
shifting cars in making up trains and in distributing them. In respect 
to the citizenship and résidence of the parties, the allégation is that "the 
plaintiff, Frank C. Doty, is a citizen of the state of Ohio, and the défend- 
ant, the Baltimore & Ohio Railroad Company, is a corporation duly 
organized, incorporated, and existing under and by virtue of the laws 
of the State of Maryland, and is a citizen of the state of Maryland." 
In his pétition the plaintiff states that on April 32, 1902, while he was 
thus empïoyed as a hostler in that yard, and under the direction of a 
boss hostler, whose orders he was bound to obey, he was ordered and 
directed by the said boss hostler to cause a certain locomotive engine 
then standing on the north side of a coal chute to be brought to the 
south side of said chute and set for coaling ; that he went to the engine 
and communicated his instructions to a fellow hostler then on the 
engine, and himself went ahead of said engine for the purpose of 
fîagging it, if necessary, at a switch over which the engine would hâve 
to pass, and of throwing the switch for the engine, "as it was his duty 
to do"; that while he was thus proceeding on the north side of the 
track, and before he got to the switch, his foot was caught in a hole or 
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trench loosely covered with round sticks, so that he fell toward the 
track, and was struck by the engine and seriously injured; that he 
did not knbw of the existence of said hole or trench, and could not by 
ordinary care hâve seen the same. And he charges that "the défendant 
was guilty of négligence, which proximately caused his injury as afore- 
said, in not causing said hole or trench to be securely covered or in 
some way guarded, and in not waming him of its existence, location, 
and dangerous condition at and before the time of his said accident." 
The défendant appeared and demurred to the pétition upon thèse 
grounds : 

"(1) Said pétition does not state facts sufflcient to constitute a cause of ac- 
tion In favor o( the said plaintiff and against the défendant hereln. (2) The 
said pétition dc^es not sho\r that thls court has jurlsdictlon over the parties 
hereln, or the cause of action set forth In said pétition." 

The demurrer was overruled, and the défendant excepted. In pur- 
suance of leave, the défendant answered, setting up as grounds of dé- 
fense that the plaintifï at the time of the injury was iinder a duty, as 
well as spécifie instructions, to ride upon the engine, and not to be walk- 
ing in front of it, and that he was violating this duty, as well as his 
spécifie instructions, in being at the place where the accident occurred. 
At the trial it was proven that the défendant employed the plaintifï as 
a hostler some three months before the accident, and that he had con- 
tinued under that employment to serve in the yard at Newark to that 
time; that about 9 o'clock in the evening, and shortly before the acci- 
dent occurred, the plaintifï was directed by Mollinix, an assistant to 
the foreman or boss hostler, to take this engine, then standing on the 
north side of the coal chute, around to the south side. To do this, 
it was necessary to take the engine some distance eastward over the 
■ track on whiçh it stood to a switch, where it would be transferred to the 
track running to the south side of the chute. On coming to the en- 
gine, the plaintifï found on or near it an engine watchman, named 
Guensler, to whom he communicated the directions he had received 
from Mollinix about taking the engine around to the south side of 
the chute. Thereupon the two proceeded on the engine eastward, the 
watchman handling the engine. As they approached the switch, the 
plaintifï got down from the engine, and, with a lantern in his hand, 
walked along the north side of the track, in advance of the engine, 
until he came to a sunken box running parallel with the track, and 
three or four feet distant therefrom, a few feet deep, six or eight feet 
long, and two or three feet wide, planked up at the ends and sides ; 
its top being a few inches above the surface of the ground, and covered 
over with plank or boards. The pit thus constructed was used as a 
réceptacle for spent steam and water coming from a shop not far off. 
The plaintiflf went over this box, and, either from a displacement of the 
plank or boards of the cover, pr their weakness from decay or other 
cause, his foot went down through it, and his body was so turned that 
the advancing engine struck him in the back and side, and inflicted the 
injury for which he sues. It further appeared that the prcîper duties 
of an engine watchman, when not afïected by any custom or usage, were 
to provide the engines with water and fuel, get up steam, and hâve them 
ready for starting, and further to do the yard switching necessary for 
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them to be moved to their destination into the charge of the engineer, 
or about the yard for local purposes. In regard to ail thèse things there 
was no substantial controversy. But the following questions were in 
dispute — that is to say, whether the défendant was guilty of négligence 
in not maintaining the covering of the box above mentioned in a safe 
condition ; whether the plaintiff was guilty of contributory négligence 
in failing to know of the existence of the box or its condition, or seeing 
it before walkîng over it; and whether there was such a prevailing 
custom in that yard for a hostler and an engine watchman to perform 
each the duties of the other as would justify the plaintiff in leaving 
the conduct of the engine in the hands of the watchman, and himself 
performing the duties of switchman. 

With respect to the questions raised by the demurrer there is no seri- 
ons difïïculty. The first ground is, generally, that the pétition does not 
state a cause of action, and the objection is not leveled at any spécifie 
defect in the mode of stating the substantial facts. Referring to the 
allégations of the pétition above set forth, we see no reason for doubting 
that they embody substantive facts which are prima facie sufficient 
to constitute a cause of action. It is not necessary that the plaintiff, in 
his pétition, should négative défenses which the other party may ad- 
vance, or should exclude his case from possible exceptions. In regard 
to the jurisdiction, it is urged that the pétition fails to state that the 
plaintiff is a résident, and more especially that it fails to state that the 
défendant is a résident, of the district in which the suit is brought. 
But the pétition does state that the plaintiff is a citizen of Ohio, 
and that the défendant is a citizen of Maryland. That is enough to 
found the jurisdiction. The provision of law which prescribes the 
place where the action may be brought, having référence to the rési- 
dence of parties, concerna only matters of convenience and privilège, 
which a party may waive, and which he does waive when, as hère, he 
appears and unités a demurrer to the merits with a plea claiming his 
privilège. St. Louis & S. F. R. Co. v. McBride, 141 U. S. 127, 11 
Sup. Ct. 982, 35 L. Ed. 659. 

Corning then to the trial of the issues of fact, the record shows that, 
at the close of the testimony, counsel for the défendant moved the 
court for an instruction to the jury to return a verdict for that party. 
This the court declined to do, assigning reasons presently to be stated. 
The défendant excepted to the refusai, and thereupon presented several 
requests for instructions, which were refused, and which are aiso the 
subjects of assignrnents of error. The assignment of error in refusing 
the defendant's request for peremptory instructions is maintained in 
argument upon several grounds — first, that it was not shown that any 
defect existed in the box before the accident ; second, that, if any defect 
did exist, no prior knowledge or opportunity of knowledge by the 
exercise of ordinary care on the part of défendant was shown; third, 
that the plaintiff had equal means of knowledge with the défendant, 
and that his own évidence shows that he did not use his opportunity of 
knowledge; and, fourth, thàt if the défendant was négligent in not 
maintaining the box in safe condition, and the plaintiff was injured in 
conséquence, he was performing duties not required or expected of 
him, and was violating his gênerai and spécifie instructions. In respect 
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of the first and third of thèse grounds, without further détail of the 
évidence, we are of opinion that tiiey presented questions for the jury. 
With respect tp the second, we hâve grave doubt, for the évidence did 
not clearly showr for how long a period before the accident the defect 
in the box had existed, and the burden was on the plaintif? to prove that 
it had existed so long that the railroad company ought to hâve had 
knowledge of it. In Southern Ry. Co. v. "Rhodes, 86 Fed. 422, 30 C. 
C. A. 157, this court reversed the judgment of the lower court for the 
reason that although there was some proof of négligence in certain 
persons, which imposed a duty on the company to correct it, yet there 
was no substantial évidence that the négligent practice had existed for 
any length of time. But having regard to the fourth, we cannot avoid 
the conclusion that the instruction should hâve been granted, It was 
shown, and, indeed, was alleged in the pétition, that the défendant 
employed the plaintiflf as a hostler. He was not employed to do the 
work of an engine watchman, wbich belonged to another class of 
employés. It is a matter of common knowledge that the opération of 
railroads is a complex and dangerous business. For this reason, as 
has beèn often observed, a System of rules and régulations is indispensa- 
ble to its proper and safe conduct — indispensable alike to successful 
management and the safety of employés. The duty which is thereb}' 
devolved upon the employer is recognized and aflfîrmed by former de- 
cisioiis of this court. Railroad Co. v. Camp, 65 Fed. 952, 13 C. C. A. 
233, per Taft, J. ; Lake Erie & W. R. Co. v. Craig, 80 Fed. 488, 495, 
25 C. C. A, 585, where Judge Clark refers to other authorities. And it 
has been held that a railroad company which fails to provide proper 
and r^asonably adéquate régulations is guilty of actionable négligence. 
In 20 Am. & Eng. Encycl. of Law, 101 (2d Ed.), it is said: 

"It Is the duty of persons or corporations having many men in tlieir employ, 
and carrying on a dangerous and complicated business, to make rules which. 
if observed, will affiord reasonable protection to tlie employés against the dan- 
gers incident to the performance of their respective dutiès. Failure to do so 
is négligence, and for Injuries to an employé resulting from such failure of 
duty the master is llable." , 

And numerous authorities, English and American, are cited in sup- 
port of the statement. 

It is a necessary counterpart of this requirement that the company's 
employés shall observe and conform to such régulations. The obliga- 
tions are mutual. And if the employé will not conform to them to 
the extent that he reasonably can, and suflfers an injury not wantonly 
inflicted, he forfeits his claim to protection from his employer, and must 
himself bear the conseqtiencès. It is equally necessary in such business 
that the several duties of the. service shall be distributed and assigned to 
différent classes of employés according to their qualifications. Other- 
wise confusion in opération and danger from lack of spécial qualifica- 
tion for the particular service must ensue. In short, ail those reasons 
which support the expediency and necessity of the requirement of rules 
and régulations apply vvith fiill force to the spécification of duties, and 
the classification of employés who are to perform them. The wàges 
paid vary according to the liaturé of the employment, whether of spécial 
skill and ability, or sometiffles of spécial danger. The duty of the em- 
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ployer to provide a safe place for the workman is affected by tlie skill 
and expérience in that line of vvork of those whom the employer asso- 
ciâtes with him. The obligation of the employer to provide a safe place 
for his employés is one which springs eut of the contract ol employ- 
ment, and is personal to each. It dérives its character and limitations 
f rom the principal contract, and the relations of the parties thereby 
assumed. The obligation to those of each class of employés is différ- 
ent from that to another, and often it is différent toward the several 
persons in the same class. Moreover, the employer is entitled to bave 
his work done by those to whom it is assigned. From their familiarity 
with it and the conditions in which it is performed, they would be more 
likely to know and guard against defects and dangers which are pre- 
sented to them; and the employé is better qualiiied to do the work 
with safety to himself than one in another class would be. The case 
before us présents an apt illustration. The plaintifï testified that he 
did not know of the existence of the box uiitil the moment of the acci- 
dent. A switchman working in the yard could hardly hâve failed to 
hâve known it. AU thèse considérations make it the duty of the em- 
ployé to confine himself to the scope of his employment, unless there 
arise some emergency not contemplated. And hence the rule of law 
is that if the employé, without necessity, undertakes duties to which he 
is not assigned, and are without the scope of his employment, he does 
so at his own risk, and has not that protection from the négligence of 
the employer which one would hâve who is assigned to the discharge 
of that duty. The rule is correctly stated in 20 Am. & Eng. Encycl. 
of Law, 131, under the title "Master and Servant," as foUows : 

"When a servant volnntarily, and without the order of the master or vice 
principal, attempts the performance of hazardous worlt outside the scope of 
bis employment, he eannot recover for injuries sustained while so doing." 

And numerous décisions are cited in support of the doctrine. 

How the case would stand if the employé does an act under the posi- 
tive command of his immédiate superior is a différent question, which 
we are not required to décide. 

Applying thèse principles to the case at bar, Doty, who was employed 
to perform the duties of a hostler, and being under no necessity to per- 
form the duties of an engine watchman, was not in his proper place 
when he received his injury, and would hâve no remedy against his 
employer for the alleged négligence of the latter in failing to maintain 
the box in proper condition. There was no necessity for his leaving 
his proper place, on the engine, and performing the duty of the watch- 
man ; and, if he had remained where his own duty required, he would 
hâve sufïered no injury, and perhaps the v/atchman, from his presuma- 
bly better knowledge of the situation, might bave avoided an accident 
to himself. 

But is is said that there was a custom in this yard for the hostler to 
perform the duties of the watchman, and that he was therefore entitled 
to the protection that one in that service should hâve. And it is no 
doubt the settled law that if such a custom had been established by the 
habituai practice of the employés, known and assented to by the em- 
ployer, so that the scheme of the employment had been displaced and 
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abandoned, the rule contended for wouîd apply. But the conséquences 
of the substitution of such a custom, adopted without right by the 
employés in place of the order established by the régulations of the 
employer, make it necessary to prove that the practice was habituai, and 
not occasional, and was known, or ought to bave been known, by the 
employer, and was assented to by him. A custom or usage is the 
resuit of a long-continued and substantially uniform practice. The 
évidence contained in this bill of exceptions does, indeed, tend to prove 
that sometimes, during a short period of time before this accident (for 
how long does not appear), when two hostlers were riding on an engine, 
and no watchman was with them, one of the hostlers would get ofï and 
flag the engine and throw the switch; and there was évidence that 
occasionally, when a hostler and a watchman were riding together, the 
hostler allowed the watchman to handle the engine, and himself went 
forward and did the flagging and switching, and that at one time 
the assistant boss hostler stated to the plaintiff that Guensler, the watch- 
man, had authority to run engines. But there was no évidence that this 
practice, if we call it such, was uniform or habituai, or was known to 
the cohipany, or any superior officer thereof, unless it is to be imputed 
from the fact of thèse occurrences. Nor is it shown that the company 
assented, unless such assent could fairly be presumed from the fact 
that no objection to such a practice was expressed. No authority to the 
assistant boss hostler to make such a statement as the plaintifï imputes 
to him is shown. It was the expression of his own opinion, and the 
plaintiflf had no right to rely upon it. His contract was with his em- 
ployer, and it could not be frittered away by the statement of another 
emplové engaged in the common service. In Atchison, T. & S. F. R. 
Co. v.'Reesman, 60 Fed. 370, 9'C. C. _A. 20, 23 L. R. A. 768, it was held 
that a brakeman could not justify himself for disregarding a rule re- 
quiring him to be on the top of the car, in a case where he had been 
standing on the platform with the knowledge and assent of the con- 
ductor when he received the in jury. Said Mr. Justice Brewer, who de- 
livered the opinion of the court : 

"The duty of obédience to the rules of the employer is one restîng allke upon 
ail employés ; and, when an employé claims to recover from his employer for 
Injuries resulting through the latter's negli^euce, he cannot escape the consé- 
quences of his own act contributing to such injury^an aet done in known vio- 
lation of the rules of such employer — on the ground that hia immédiate super- 
intendent knew and assented to such act of violation." 

And in summing up the conclusion of his discussion, he added : 

"It Is unnecessary to pursue this matter further. It may be laid down as 
a gênerai rule that the mère knowledge and assent of his immédiate superior 
to a violation by an employé of a known rule of the company — the employer — 
will not, as a matter of law, relieve such employé from the conséquences of 
such violation." 

The assistant boss hostlei: dénies having ever made the statement 
which the plaintiflf testifies to, but that only raised a question for the 
jury, as to whether he did or not. If, upon the évidence shown by 
this record, a jury should find that there was a custom in the yard 
which would justify him in going outside the scope of his employment 
upon the occasion in question, we think it would be the duty of the 
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court to set aside a verdict resting upon such finding. In such cir- 
cumstances, the duty of the court to take the question from the jury 
is clear. And in this case there was no other basis for the verdict which 
the jury rendered than the finding of a custom which justified the 
plaintiff in thus going outside the duties of his employment. 

In denying the request of the défendant for peremptory instructions, 
the learned trial judge said: 

"In this case, laowever, It cannot be sald that the dîsregard of the rule, If 
you speak of It as a rule, was the direct cause of the injury. Whether he was 
off the engine— whether properly so or net — the question is still left open as 
to whether the company was guilty of négligence in leaving this box in such 
a condition as that any one in the yard might be injured In passing by." 

Subsequently defendant's counsel requested the court to charge the 
jury as follows : 

"The évidence in this case fairly shows that. at the time of the injury oom- 
plained of, the plaintiff, contrary to instructions reeeived from his superior, 
had exchanged places and duties with an engine wateher — was engaged in 
performing the duties of the wateher, whlle the wateher was In the plaintift's 
place performing the duties which plaintiff shonld hâve performed — and for 
this reason the plaintiff is not entitled to recover, and your verdict must be 
for the défendant." 

This request was refused, and the substance was not given in the 
court's instructions in such manner as to give the défendant the benefit 
of it. For the reasons we hâve given, we think the instruction should 
liave been given, but, as it amounts to the same thing as the request to 
direct the verdict, there is no occasion for discussing it further. It 
seems that the court, in refusing the motion to direct the verdict, was 
of opinion that it was immaterial whether the plaintiff was acting within 
the line of his duties when he was hurt, or not, and that the question 
still remained open "as to whether the company was guilty of négli- 
gence in leaving this box in such a condition as that any one in the yard 
might be injured in passing by." But that question did not remain 
open if the plaintiff was improperly off the engine. It necessarily fol- 
lowed that. if he was not discharging his proper duties, he was at fault, 
and that fault contributed to his injury. Certain other spécifie re- 
quests for instructions were made on behalf of the défendant, and were 
refused in terms. But such of thèse as are set out in the record were, 
as we think, substantially given in the gênerai charge of the court, and 
we need not express any opinion upon them. 

With référence to the defendant's contention that the plaintiff was 
not in the line of his duty when he was hurt, the court charged the jury 
as follows : 

"If Doty was not in the performance of duty — if he was entlrely outside of 
his duty, so as to occupy practically the position of a stranger, a trespasser — 
then he could not claim the benefit of the rule which required the railroad 
company to exercise ordinary and reasonable care to make the place safe ; in 
other words, the railroad company would owe hlm no duty to make the place 
safe by putting the box in repair and maintaining it In repair. But you must 
détermine from the évidence whether he was in the line of his duty, or not." 
And again : "Now, you must détermine, gentlemen, from the évidence before 
you, whether he was within his duty, in accordance with the practice, or 
whether he was entirely outside of his duty, so as to occupy practically the 
position of a trespasser." 
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Thèse portions of thé charge were excepted to by the défendant, and 
errer is assigne^ thereon. It is complained, and we think justly, that 
this statement of the character which the plaintiff must hâve taken on, 
in order to free him from the conséquences of his departure from the 
line of his dùties, was prejudicial to the défendant. It is quite proba- 
ble that the: jury would take the word "trespasser" in its comrnon mean- 
ing of a positive wrongdoer, and not merely one who is simply négli- 
gent, or commits anerror prejudicial to another, but without willful- 
ness. It was perhaps inadvertent phraseology, but it is easy to see that 
the language employed would be very likely to produce a harmful im- 
pression upon the minds of the jury. We think this assignment of 
error should also be sustained. 

The judgment should be reversed, with costs, and a new trial 
awarded. 



LITTLE v. HOLLEY-BKOOKS HARDWARE CO. et al. 

(Circuit Court of Appeals, Flfth Circuit December 19, 1904.) 

No. 1,329. 

1. BAsrKBUPToy—STATDTES— Construction. 

Bankr. Act July 1, 1898, c. 541, § 3b, 30 Stat 54G [U. S. Comp. St. 1901, 
p. 3422], authorizing the flllng of an Involuntary bankruptcy pétition 
within four nionths after the commission of an act of bankruptcy, and 
deelaring that such tlme shall not expire until four months after the 
registering of the transfer, when the act consista of a transfer with In- 
tent to defraud credltors, or to give a préférence if by law the transfer 
may be recorded, otherwise from the date the beneficiary takes notorious, 
exclusive, and continuous possession or credltors reeeive actual notice, 
bas no relation to the proving of debts against the bankrupt's estate. 
or to the surrender of préférences, but ouly fixes a limitation for the 
flllng of an involuntary pétition. 

2. SAME — VOIDABLE PEKPEBENCES. 

Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat 564 [U. S. Comp. St. 
1901, p. 3449], déclares, that conveyances, etc., by a person adjudged a 
bankrupt, within foui* months prlor to the filing of the pétition, with 
intent on his part tO dfefraud his credltors, shall be vold as against such 
credltors, etc. Held that such section was not applicable to a preferential 
transfer by a bankrupt, which was nelther made within four months 
prior to the flllng of the pétition nor with intent to defraud his credltors. 

3. Same— Preï'erem'ces Requihed to be Suekendeeed— Time. 

Bankr. Act July 1, 1898, c. 541, §§ 60a, 60b, 30 Stat. 562 [U. S. Comp. St. 
1901, p. 344-5], as amended Act Feb. 5, 1903, c. 487, 32 Stat. 799 [U. S. Comp. 
St Supp. 1903, p. 416], déclares that a person shall be deemed to bave 
given a préférence which section 57g, 30 Stat 560 [U. S. Comp. St 1901, 
p. 3443], as amended 32 Stat 799 [U. S. Comp. St. Supp. 1903, p. 415], 
required; to be surrenderod in orâer to entitle the preferred créditer to 
prove his clalm. If, béing insolveut, the bankrupt has, within four months 
hefore ^he flllng of a bankruptcy pétition against him, or after the flllng 
and before adjudication, transferred any of his property, which transfer 
will enable the transférée to obtaln a greatep percentage of his debt than 
, any other ereditor of the same class, and that the period of four months 
shall not expire uiitil! four months after the date of registration of the 
transfer, if registration ig required. Section 3b, providlng for the filing 
of an involuhtary bankruptcy pétition for aets of bankruptcy commltted 
within four months, déclares that the tlme shall not begln to run until 



LITa?LE V. HOLLET-BKOOKS HAEDWAKE 00. 875 

tlie transfer îs recorded, If record Is authorîzed, and, tf not, untll the trans- 
férée takes exclusive possession of the property, or the creditors hâve 
actual notice thereof. Held, that section 3b was not Intended to be read 
In conjunction with sections 60a, 60b, and hence the four-months pei'iod of 
limitation as against a preferential transfer which was neitlier fraudulent 
nor required to be registered began to run from the date of the transfer, 
and not from the date the transférée took possession or the bankrupt's 
creditors acqulred notice. 

Appeal from the District Court of the United States for the East- 
ern District of Texas. 

J. L. Young, for appellant. 

A. P. Park and W. S. Moore, for appellees, 

Before PARDEÉ, McCORMICK, and SHELBY, Circuit 
Judges, 

SHELBY, Circuit Judge. A pétition in bankruptcy was filed by 
appellees against Chas. Pratt on April 3, 1903, and he was duly 
adjudged a bankrupt on his written admission of his inability to 
pay his debts and his willingness to be adjudged a bankrupt. The 
claim of thè Delta National Bank against the bankrupt, which is 
involved in this suit, was evidenced by two promissory notes for 
$1,000 each, signed by H. S. Little, the appellant, as accomrqoda- 
tion surety. Little paid the notes, and the bank assigned them to 
him. Little proved the claim against the bankrupt's estate, and 
sought to hâve it allowed. The appellees contested and objected 
to the allowance of the claim, alleging: 

"That, the sald Chas. Pratt being Insolvent wlthin four months next pre- 
ceding the flling of the pétition in bankruptcy against him, and wlth the in- 
tent and purpose of further i)referring the said Delta County National Bank 
over his other creditors (of which Intent and purpose the said bank or Its 
agent acting in its behalf had notice, or had reasonable cause to believe that 
a préférence was thereby intended), made a pretended sale or transfer of his 
storeUouse, in which he was dolng business, and situate In the village of 
Pacio, Delta county, Tex., to sald bank, or to James A. Smith, Its cashler, 
ivith the agreement or understanding, substantJally, that the value of sald 
Rtorehouse should be credited on said bank's debt. Contestants allège that 
said storehouse was of the reasonable value of $1,500, and that, If said pre- 
tended sale and transfer be not set aside and said storehouse surrendered to 
the estate of said bankrupt, It wlll hâve the effect to enable the said Delta 
County National Bank to recelve a greater percentage on Its debt than any 
of the other creditors of the same class of sald bankrupt Contestants aver 
that they cannot allège the exact date of sald transfer because the pretended 
instrument of conveyance has never been placed upon record." 

The record shows that the bankrupt owned a storehouse, which 
was Personal property, he having the right to remove it from the 
lot on which it stood. This house he sold to the Delta National 
Bank, as shown by a writing as follows : 

"Cooper, Texas, Oct. 13th 1902. 
"Know ail men by thèse présents, that I hâve this day sold tp James A. 
Smith my storehouse at PacIo, Texas, the same being sltuated on John 
Miller's land, and wlll défend his title to same, for and In considération of 
tifteen hundred dollars, cash in hand paid and, the receipt of which is hereby 
acknowledged. [SignedJ Chas. Pratt" 
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Thîs sale was made more than four months before the pétition 
in bankruptcy was filed against !Pratt. At the time of the sale the 
bank credited Pratt with $1,500, the purchase priée of the house, 
on an overdraft of $1,873.12 due to the bank by Pratt. There was 
no law which required or permitted the written évidence of this sale 
to be recorded. Chas. Pratt continued in the actual possession of 
the storehouse. It was not at any time before his adjudication in 
bankruptcy in the notorious, exclusive, or continuons possession of 
the bank. It was held by the référée "that the préférence should 
be set aside on the ground that it was not such a transfer that 
should be recorded, and that under the bankrupt act it would not 
become effective until the crèditor sought to be preferred took no- 
torious, exclusive, or continuous possession of the property," as 
required by Bankr. Act July 1, 1898, c. 541, § 36, 30 Stat. 546 [U. 
S. Comp. St. 1901, p. 3422]. This ruling was approved by the Dis- 
trict Court, and the decree is assigned as error. 

The main question invoïved in this case relates to the effect of 
sections 3a and 3b of the bankruptcy act of 1898. The relevant 
parts of thèse subdivisions are as follows : 

"Sec. S. Acts of bankruptcy. (a) Acts of bankruptcy by a person shall 
consist pf his having * • • (2) transferred, wbile insolv«nt, any portion 
of bis property to one or iuore of his credltors wIth intent to prefer such cred- 
itors over his other créditera. • * • 

"(b) A pétition maybe filed against a person who Is Insolvent and who bas 
commitited an act of bankruptcy within four months after the commission of 
suc;h a<?t. Such time shajl not expire until four months ^after the date of the 
refcordling or registerlng' of the transfer or asslgnment when the act consists 
in having made a transfer of any of his property with intent to hlnder, delay, 
or dçfraud his credltors. or, for the purpose of givlng a préférence as hereln- 
beforé provided, or a général asslgnment for the beneflt , of his credltors, if 
by law such recording or rçglstering is required or permitted, or, if it is not. 
from the date when the béiiéflclary takes notorious, exclusive, or continuons 
possession of the property linless, tlië petitlonlng credltors bave received actual 
notice of such transfer or assignaient," 

The first part of thiè sectiop relates to acts of bankruptcy. The 
^everal acts of a debfor which will subject him to involuntary 
bankruptcy are stated, the second being his having "transferred, 
while insolvent, any portion of .his property to one or more of his 
çreditors with intent to prefer such credltors over his other cred- 
itors." The section, in subdivision "b," then fixes four months 
after the commission of the act of bankruptcy in which the crédit- 
ors must file their pétition against the debtor. Generally, as to 
other acts of bankruptcy, the' four-months limitation begins to run 
at the time of the commission of the act of bankruptcy, because the 
pétition in involuntary bankruptcy must be filed "within four 
months after the commission of such act." As to the second act of 
bankruptcy — that is, the preferential transfer of property to a crèd- 
itor, just quoted abpve — this section fixes the date from which the 
four months will béein tÔ run in cages inyolving written transfers 
required or permitted to be recorded, and when there is no pro- 
vision for such record the date of the beginning of the running of 
the four months is fixed at the time when the beneficiary of the 
transfer takès notorious, exclusive, or continuous possession of 
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tlie property, unless the petitioning creditors hâve received actual 
notice of the transfer. If they had actual notice, the four months 
would begin to run just as it would on the change of possession 
described. This subdivision does not relate to the proving of debts 
against the bankrupt's estate nor to the surrender of préférences 
which creditors hâve received. It relates to the grounds of invol- 
untary bankruptcy and the limitation of the filing of the pétition. 
When the alleged bankrupt défends against the pétition by aver- 
ring that the acts of bankruptcy chargea against him were not com- 
mitted within the four months, this subdivision (3b), without nec- 
essary référence to others, fixes the time when the four months 
begins to run. Time exceeding four months from the date of the 
exécution of the transfer will not avail him as a défense if the 
transfer was one required or permitted to be recorded ; and, if the 
registry laws of the state are not applicable to the transfer, the 
four-months limitation will begin only on implied notice to the 
creditors arising from change of possession, or actual notice to 
them of the transfer. The strictness of the statute is against the 
bankrupt. The language of the statute limits the use by the bank- 
rupt of the four-months limitation as a défense to the proceeding 
against him. The Congress in this section is not dealing with the 
distribution of the bankrupt's assets, nor with the surrender of 
préférences. The language ail relates to the contest preceding the 
adjudication. 

Section 57g, as amended February 5, 1903 (32 Stat. 799, c. 487 
[U. S. Comp. St. Supp. 1903, p. 415]), relates to creditors who hâve 
received voidable préférences. It is in thèse words : 

"(g) The elalms of creditors who hâve received préférences, voidable under 
section sixty, subdivision 'b,' or to whom conveyances, transfers, assignments, 
or incumbrances, void or voidable under section sixty-seven, subdivision 'e,' 
hâve been made or given, shall not be allovred unless sueh creditors shall sur- 
render such préférences, conveyances, transfers, assignments, or incumbran- 
ces." 

The gênerai question to be considered and decided is whether or not 
the statute just quoted requires the appellant to surrender the prop- 
erty transferred to him by the bankrupt before his claim against the 
bankrupt's estate shall be allowed. The préférences that are required 
to be surrendered are made certain by référence to other parts of the 
statute. We shall first see if the transfer to appellant was voidable 
under section 67, subd. "e," referred to in the statute last copied. It is 
as follows (section 67e, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]): 

"(e) That ail conveyances. transfers, assignments, or Incumbrances of his 
property, or any part thereof, made or given by a person adjudged a bank- 
rupt under the provisions of this act subséquent to the passage of this aet 
and vi'ithln four months prlor to the filing of the pétition, with the tntent 
and purpose on his part to hinder, delay, or defraud his creditors, or any 
of them, shall be null and void, as against the creditors of such debtor, 
except as to purchasers in good faith and for a présent falr considéra- 
tion. ♦ • *" 

This statute is not applicable to the transfer in question hère, unless 
it appear that it was made within four months prier to the filing of the 
pétition, and unless it was made with the intent and purpose on the 
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part of the bankrupt to "hinder, delay, or defraud his creditors." We 
do not understand the findings of the référée to be to the eû'ect that 
the transfer was fraudulent within the meaning of 67e, and the trans- 
fer for that reason would not be a voidable préférence under this stat- 
ute. 

The décision of the référée and the court below, as we understand 
it, was controUed by the other statute referred to in 57g, to wit, 60b, 
which must be construed in connection with 60a, the latter describing 
and designating voidable préférences. Section 60, subds. "a," "b" 
(as amended February 5, 1903, 33 Stat. 799, c. 487 [U. S. Comp. St. 
Supp. 1903, p. 416]), are as fpllows: 

"(a) A person shall be fleemed to hâve given a préférence if, being Insolvent, 
he bas, within four months before the flling of the pétition, or after the 
filing of the pétition and before the adjudication, procured or sulïered a 
judgment to be entered agaînst himself in favor of any person, or roade a 
transfer of any of his property, and the effect of the enforcement of such 
judgment or transfer will be to enable anyone of his creditors to obtain a 
greater pereentage of his debt than any other of such creditors of the same 
class. Where the préférence consista in a transfer, such period of four 
months shall not expire until four months after the date of tlîe recording or 
registering of the transfer, if by law such recording or registering Is re- 
quired. 

"(b) If a bankrupt shall hâve glven a préférence, and the person receiving 
it, or to be beneflted thereby, or his agent acting therein, shall hâve had 
reasonable cause to believe that It was intended thereby to give a préférence, 
it shall be voidable by the trustée, and he may recover the property or its 
value from such person. • • « >» 

Thèse subdivisions are found in a chapter dealing primarily with 
creditors, and in a section treating of creditors who hâve been preferred, 
and the limit in which the préférence is made illégal. If found to be 
within this subdivision (60b), the préférence is expressly required to be 
surrendered as a condition précèdent to the allowance of the daim by 
the very terms of 57g. Thèse three subdivisions were made parts of the 
act by the amendment of February, 1903, and the latter points to the 
former (60a and 60b) for a description of the préférence which must be 
surrendered to secure the allowance of the claim. So far as applicable 
to this case, such préférence required to be surrendered is a transfer of 
the property made "within four months before the filing of the pétition." 
The référée has found that the transfer in question hère was executed 
more than four months before the filing of the pétition. If the four 
months, therefore, begins to run at the date of the exécution of the 
transfer, the transfer is not a voidable préférence within the statute. 
So the case is made to turn on the inquiry, when did the four-months 
limitation begin to run ? Section 60a concludes with thèse words : 

"Where the préférence consists in a transfer, such period of four months 
shall not expire until four months after the date of the recording or register- 
ing of the transfer, if by law such recording or registering is required." 

The transfer in question, as found by the référée, is not one "re- 
quired by law to be recordèd," so no date of record can be referred to 
to postpone the beginning of the four months. This is conclusive 
against mî^king thç, préférence voidable if we are confîned to this sub- 
division. This statute, to which alone on this point 57g refers, con- 
tains no language about the change of possession of property such as 
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is found in section 3b. The contention is that we should, by construc- 
tion, take from section 3b and add to section 60a the provision in the 
former that, when the law does not require or permit the transfer to be 
recorded, the four months shall begin to run "from the date when the 
beneficiary takes notorious, exclusive, or continuons possession of the 
property, unless the petitioning creditors hâve received actual notice 
of such transfer or assignment." The référée, whose décision has 
been affirmed by the court below, has made this language taken from 
3b applicable to the case, and has held that the claim of the appellant 
cannot be allowed unless he surrenders the préférence, because, as the 
référée found, the transférée did not take notorious, exclusive, or con- 
tinuons possession of the property more than four months before the 
pétition in bankruptcy was filed. As thèse statutes are written, the 
clause we hâve just quoted concerning possession is made to apply 
only to controversies concerning acts of bankruptcy, but not to a con- 
troversy as to the allowance of a claim and the surrender of a préf- 
érence. If Congress had intended that the same rule as to the date 
when the four-months Hmitation should begin to run was to apply 
to both controversies, it seems probable that the same or similar lan- 
guage would hâve been used in each of the subdivisions. It has been 
suggested that, the provision as to notorious possession being in 3b, it 
was unnecessary to repeat it in 60a, because it was the intention that it 
should be read there by construction. That such could not hâve been 
the intention becomes évident from a careful reading. The two sub- 
divisions each fixes four months as the limitation. Then each subdi- 
vision proceeds to fix the time when the four months shall begin to 
run where the act or the préférence consists in the transfer of property. 
The former (3b) fixes the date of the recording or registering of the 
transfer, if record is required or permitted, and, if record is not re- 
quired or permitted, the four months is to begin to run when notorious 
possession ôf the property is taken by the beneficiary. The latter (60a) 
provides that, "where the préférence consists in a transfer, such period 
of four months shall not expire until four months after the date of the 
recording or registering of the transfer, if by law such recording or 
registering is required." The latter section does repeat the former in 
fixing the date for the beginning of the four-mohths limitation as to 
transfers which are "required" to be recorded. Congress did not con- 
clude, therefore, that it was unnecessary to repeat this provision in the 
latter section, but did repeat it in part, omitting, hov/ever, to make 
the same répétition when the law merely "permitted" registration, and 
making no référence whatever to possession as afifecting the starting 
of the four-months statute against the créditer. The resuit is, if we 
are to be governed by the language used, a différence in the rule as to 
the beginning of the running of the four months in the two kinds of 
controversies. The rule is harsher against the bankrupt than against 
the creditor. When the bankrupt wishes to avail himself of the four- 
months limitation, and the alleged act of bankruptcy is a transfer, four 
months must hâve elapsed from the record of the transfer, if record is 
required or permitted; if not, four months from the notorious pos- 
session of the beneficiary. But when the creditor. seeks to avoid by the 
four-moiiths limitation the surrender of an alleged préférence, it is 
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sufficient if it appear that the transfer was made four months before 
the filing of the pétition in bankruptcy, and it is only when the transfer 
is required by law to be recorded that the period will begin to run at 
the date of the recording. It is not unreasonable that Congress should 
hâve intended to be more libéral in the application of the limit when it 
applies to the créditer than when it applies to the bankrupt; for in 
its application to the créditer the provision avoiding préférences is a 
statu tory infringement on the rule of gênerai law which rewards the 
diligence of creditors. 

It is true, as a gênerai proposition, that where relief is sought in 
equity on the ground of fraud, where ignorance of the fraud has 
been produced by affirmative acts of the guilty party in concealing the 
facts from the other, the statute of limitations will not bar relief, pro- 
vided suit is brought within proper time after the discovery of the 
fraud. Bailey v. Glover, 21 Wall. 343, 23 L. Ed. 636. But this prin- 
ciple has no application hère. The acts described in section 60a are 
not such as were condemned as fra;udulent at common law nor by the 
statutes of the states, nor are they immoral or dishonest. To secure 
an equal division of the bankrupt's property among his creditors, the 
statute prescribes a conventional rule to détermine the limit of préf- 
érences. The limit prescribed is four months before the filing of the 
pétition. Any transfer to a creditor made within that time is voida- 
ble if it enables the creditor to obtain a ^eater percentage of his debt 
than other creditors of the same class. This is so not because of bad 
faith, but simply because the statute says they are voidable. If the 
transfer in question was in violation of other provisions of the bank- 
ruptcy act, or contrary to state laws against fraudulent transfers or 
conveyances, the trustée has his remedy to recover or condemn the 
property in any court having jurisdiction. But no question is before 
us, in this case, involving such right. 

The decree of the District Court is reversed, and the case remanded 
for further proceedings in conformity with the opinion of this court. 



MILLER et al. V. OLIFFORD et al. 

(Circuit Court of Appeals, First Circuit November 30, 1904.) 

No. 555. 

1. Eemovai. of Causes— Divebsity of Citizenship — Separablb Controverst. 
In a suit In equity brought In a state court on behalf of ail of the 
creditors of an insolvent bank In Colorado against a number of stoclc- 
holders to enforee their double llablllty under the Colorado statute, by 
requlring them each to pay the full amount of such llablllty to a master, 
to be applled pro rata, together wlth such sums as may be collected 
from othei: stockholders, on the debts of the bank — ^the remalnder, If 
any, to be returned to défendants — there Is no separate controversy with 
a single défendant whlch entltles hlm to remove the cause into a fédéral 
court 

1 1. Separable controversy ground for removal of cause to fédéral court, 
see notes to Robblns y. Bllenbogen, 18 C. 0. A. 86; Meeke v. Valleytown 
Minerai Co., 35 0. 0. A. 155. 
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2. SA5I1Î— Kemovai, i?t One Défendant. 

Where a suit does not présent a separable controversy, it can only 
be removed on a pétition In whlch ail the défendants join. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

William Reed Bigelow, fdr appellants. 

William H. Léonard, Charles H. Hanson, and Even Winthrop 
Freenian, for appellees. 

Before PUTNAM, Circuit Judge, and BROWN and HALE, Dis- 
trict Judges. 

HALE, District Judge. This is a bill in equity filed July 17, 
1903, in the superior court of Suffolk county,in the commonwealth 
of Massachusetts, by Alfred L. Miller and four others, citizens of 
the State of Colorado, creditors of the State Bank of Monte Vista, 
in the state of Colorado, acting for themselves and for ail other 
creditors similarly situated who joined or may join in the action, 
plaintiiïs, against George E. Clifford and five others, ail of whom 
are declared in the bill of complaint to be of the commonwealth of 
Massachusetts, défendants. A list of the creditors who joined in 
the bill is set forth in a schedule annexed to it, which schedule is 
alleged to contain over 90 per cent, of ail the known creditors of 
said bank. Further averments of the bill are: That the State 
Bank of Monte Vista was, and still is, a corporation organized un- 
der the laws of the state of Colorado on or before August 1, 1890, 
That said bank did a gênerai banking business in Colorado until 
June 15, 1899, when it became insolvent, and made an assignment, 
under the laws of the state of Colorado, of ail its assets to Norman 
H. Chapman, assignée, who gave bond, and is now acting as as- 
signée. That the plaintiflfs and ail other creditors who joined in 
this action, except some who are specifically excepted, filed their 
claims with the assignée, and that there hâve been paid on ail said 
claims 19 yi per cent, of the original face thereof, exclusive of in- 
terest, and that the assets of the bank hâve been substantially ex- 
hausted thereby; that the several plaintififs deposited in the bank 
at différent times from the organization thereof certain sums, and 
that the balance due to the plaintiflfs by the said bank at the date 
of its failure was as follows : 

Alfred L. Miller $ 929 68 

Dan Workman 1,100 00 

Phœbe C. Smith 1,145 00 

Stephen W. Tracy 50 00 

W. O. Stratton 725 00 

— That the aggregate amount of ail the claims against said bank 
at the time of the assignment was $62,475.88. That the total capi- 
tal of the bank was $80,000, divided into 800 shares, of the par value 
of $100 each. That there has been paid by the assignée on said 
claims against the bank the sum of $11,646.90, leaving a balance due 
of $50,828.98, with interest thereon at 8 per cent., under the laws 
of the state of Colorado, from the time of the assignment, June 15, 
133 F.— 56 
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1899. Tliat the laws of the state of Colorado at the time of the 
organization pf the bank provided as follows: "Shareholders in 
banks, savings banks, trust deposit and security associations shall 
be held individually responsible for debts, contracts and engage- 
ments of the said associations in double the amount of the par value 
of the stock owned by them respecti\»ely." That the défendants 
named in the bill are the only stockholders residing within the 
jurisdiction of the court. That they were stockholders upon June 
15, 1899, to wit : 

George E. Clifford 10 sliares 

Walter A. Fairbanks 40 " 

Abbie F. Frost 10 " 

Roger P. Frost 10 

Mattle A. Ingalls 10 " 

Lella B. Fairbanks 203 " 

Caroline B. Farrar. 20 " 

— That the .remaining stockholders are as set forth in a certain 
schedulé annexed to the bill. That 77 shares of stock are owned 
by résidents of Colorado, 307 shares by the défendants, and 416 by 
résidents of other states. That there is now unpaid on claims of 
the plaintififs and ail other known creditors entitled to enforce lia- 
bility thé sum of $62,475.88, with interest thereotl from June 15, 
1899, at 8 per cent., under the laws of the state of Colorado, to De- 
cember 14, 1899, when 15 per cent, of said principal sum was paid 
by said assignée, with interest on the balance until December 1, 
1901, when 4J4 per cent, of said principal sum was paid by said 
assignée, with interest on the balance until the finding of this bill 
of complaint, which surii amounts to more than $60,000. Where- 
fore it sayg that, if every stockholdèr should pay $80 upon every 
share of hîs stock in partial satisfaction of his said double liability, 
this would be insufïicient wholly to pay said creditors. 

The bill contains certain averments of law and certain other allé- 
gations whicîi ai'e not ijlâterial to be stated hère. The bill prays 
(1) that the défendants be adjudged stockholders; (2) that the de- 
fendants be ordered to pay to the plaintififs named herein, or to a 
spécial master appointed by the court, twice the amount of the par 
value of the shares of stock owned by them, respectively, out of 
which the plaintiffs and allcfeditors of the said bank now joined 
or that may hereafter be joined "shall be paid forthwith, pro rata, 
such percéntàg'e of their claims as they shall be entitled to receive 
in any evènt, provided this liability is enforced against ail of the 
stockholders of said bàiik, and is fully paid by them, and the re- 
maining sum in the hands, of the plaintiffs or said spécial master 
shall be held to pay to said creditors, pro rata, the balance due 
upon their claims, if any, after the plaintiffs hâve recovered ail 
that they aî:e able to recover by process of law and due diligence 
against the^ remaining stockholders of the State Bank of Monte 
Vistaj and, if any sum remains in the hands of the plaintiffs or of 
said spécial maytet aftèr said creditors hâve been paid in full, said 
remaining sum shall then be repaid pro rata to the défendants"; 
(3) that the court appoint a spécial master to receive from the de- 
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fendants the amounts for which they may be found liable as stock- 
holders under said double liability, and "forthwith to pay pro rata 
to the creditors now or hereafter joined herein such percentage of 
their claims as they shall be entitled to receive in any event, pro- 
vided this liability is enforced against ail the stockholders of said 
bank and is fully paid by them, and to hold the remaining sum un- 
til the plaintiffs hâve recovered ail that they are able to recover 
by process of law and due diligence from the remaining stockhold- 
ers of said bank of Monte Vista, and then to pay said creditors of 
said bank, pro rata, ail that remains unpaid on their said claims, 
with interest, and thereafter to repay the balance, if any, pro rata, 
to the défendants," and for other and further relief. 

On September 8, 1903, Carohne B. Farrar, one of the défendants, 
filed a pétition under the act of 1875, as amended by the act of 
1887-88 (Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 
1901, p. 508]), for the removal of the case into the Circuit Court 
of the United States, alleging that the controversy is between citi- 
zens of différent states; that the petitioner, a défendant in the suit, 
s at the time of the commencement of the suit, and still is, a citi- 
zen of the State of Maine ; that she is a nonresident of the state in 
which the suit was brought, to wit, the state of Massachusetts, and 
that the other défendants severally in the above-entitled suit were 
then, and still are, each and ail, citizens of the state of Massachu- 
setts, and that the plaintiffs are, each and ail, citizens of the state 
of Colorado; that "in said suit above mentioned there is a contro- 
versy which is wholly between citizens of différent states, and which 
can be fully determined as between them, to wit, a controversy be- 
tween said petitioner, défendant, and the said" several plaintiffs — 
numing them by name. It appears by the record that on October 
17, 1903, the cause was removed to the Circuit Court of the United 
States. On December 18, 1903, a demurrer was filed by the de- 
fendants, and on October 21, 1903, there was filed a motion to re- 
mand the case to the state court on the ground that the Circuit 
Court of the United States is without jurisdiction to hear and dé- 
termine the cause. April 25, 1904, the cause was heard in the Cir- 
cuit Court on the motion to remand and upon the demurrer. The 
motion to remand was denied, the demurrer was sustained,' and 
the bill dismissed. From this decree the complainants hâve ap- 
pealed to this court. 

The first question to be considered is whether the Circuit Court 
of the United States properly exercised jurisdiction in the case. 
The cause was removed from the state court to the Circuit Court of 
the United States, as we hâve said, on the ground that there is a 
controversy whoUy between citizens of différent states, and which 
can be fully determined as between them, to wit, a controversy 
between the petitioner, défendant, and the plaintifïs. Does the 
case présent a separable controversy? 

The question of separable controversy has been fully discussed 
by the Suprême Court in a long line of cases. The leading case 
upon the subject is Torrence v. Shedd, 144 U. S. 530, 12 Sup. Ct. 
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726, 36 IJ. "Ed. 528, In that case Mr. Justice Gray, în speaking for 
the court, said: 

"But In brder to Jtistify eùch removal on the ground of a separate contro- 
versy between cltizens of différent States there niust, by the very ternis of 
the statnte, be a eontroversy 'whlch can be fuUy determined as between them' : 
and, by the scttled construction of this section, the wliole subject-nmtter of 
tlie suit intiSt be capable of belng flnally determined as between them, and 
t'omplete relief afforded as to the separate cause of action without the prés- 
ence of others originally made parties to the suit." 

In Louisville R. Ce. V. Ide, 114 U. S. 56, 5 Sup. Ct. 735, 29 L. Ed. 
63, Mr. Chief Justice Waite, announcing the opinion of the Suprême 
Court, said: 

"Separate ans,wers by the several défendants eued on joint causes of ac- 
tion may présent, différent questions for détermination, but they do not neces- 
sarily divide the suit Into separate controversies. A défendant has no right 
to say that an action shall be several, which a plaintiffi elects to make joint. 
A separate défense may defeat a joint recovery, but it eannot deprive a plaln- 
tifl of hls right to prosecute his own.suit to final détermination in hls own 
way. The cause of actioîi is the aubject-matter of the controversy, and that 
is, for ail the purposes of the suit, whatever the plaintiff déclares It to be in 
hls pleadings. « * • On the one side of the controversy upon that cause 
of action is the plaintiff, and on the other ail the défendants. The separate 
défenses of the défendants relate only to their respective interests in the one 
controversy. The controversy Is the case, and the case Is not divisible." 

In Crump v. Thurber, 115 U. S. 60, 5 Sup. Ct. 1154, 29 L. Ed. 
328, Mr. Justice Blatchford, for the Suprême Court, said : 

"The jurisdiction of the Circuit Court must be determined, for the purpose 
of this case, by the status of the parties and the nature of the relief which 
had been asked by the plaintiff at the time of the application for removal." 

Blake v. McKim, 103 U. S. 336, 26 L. Ed; 563; Hyde v. Ruble, 
104 U. S. 407, 26 L. Ed. 823; Ayres v. Wiswall, 112 U. S. 187, 5 
Sup. Ct. 90, 28 L. Ed. 693; Brown v. Trousdale, 138 U. S. 389, 11 
Sup. Ct. 308, 34 L. Ed. 987 ; Wilson v. Oswego Township, 151 U. 
S. 67, 14 Sup. Ct. 259, 38 L. Ed. 70. 

Thèse cases décide that the issue brought before the court in 
cases of alleged separable controversy is not whether the party 
asking for the removal may hâve a separate decree and a separate 
exécution, but what the whole case shows the controversy to be. 
Eadh case of a défendant petitioning for removal of a cause pré- 
sents the question whether the whole subject-matter of the suit 
can be determined between the plaintiff and the petitioning de- 
fendant without the présence of the other parties. The policy of 
courts — especially of equity courts — is not to divide the subject- 
matter of a great controversy into a multitude of small contro- 
versies, and the statute of removal does not call for such division. 
Mr. Justice Story states with perfect clearness the theory of equity 
courts upon the subject of parties: 

"It Is the great object of courts of equity to put an end to lltigation, and 
to settle, if possible, in a single suit, the rights of ail parties interested or af- 
fected by the subject-matter in controversy." Story's Equity Juris. vol. 2, § 
1526. 

The later cases of the Suprême Court aiso stat'^ the rule in con- 
formity with the early and leading cases which we hâve cited. In 
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Minnesota v. Northern Securities Ce, 194 U. S. 64, 24 Sup. Ct. 602, 
48 L. Ed. 870, the court says : 

"Under existing statutes regnlating the jurisdlctlon of the courts of the 
United States, a case cannot be removed from a state court as one arlsing 
under the Constitution or laws of the United States unless the plaintifï's eom- 
plaint, bill, or déclaration shows it to be a case of that character. 'If It does 
iiot appear at the outset,' thls court has quite recently said, 'that the suit is 
one of which the Circuit Court, at the time its .iurisdiction is invoked, could 
properly take cognizance, the suit must be dismissed.' " 

The court, in its opinion, cites and quotes Railway Co. v. Lewis, 
173 U. S. 457, 19 Sup. Ct. 451, 43 L. Ed. 766 ; Chappell v. Water- 
worth, 155 U. S. 102, 15 Sup. Ct. 34, 39 L,. Ed. 85. The case con- 
tains a further référence to ail the leading récent authorities upon 
this subject. While the doctrine of the Suprême Court is clear 
that a cause cannot be removed from a state court to the Circuit 
Court of the United States unless the jurisdiction of the Circuit 
Court is clearly shown by the plaintifï's statement of his own case, 
and while that want cannot be supplied by any statement in the 
pétition for removal or in the subséquent pleadings, it ought never- 
theless to be said that this rule has no référence to averments of 
the moving party as to rules of law, or as to any other matters un- 
necessarily or immaterially stated either in the allégations of a 
bill or in the prayer for relief. The party invoking the aid of the 
court to remove a case is entitled to hâve the court look not only 
at the pleadings of the moving party, but to look carefuîly also at 
the Constitution, statutes, and judicial décisions of any state, so 
far as they beat upon the question at issue. In examining the case 
before us in the light of the rule of the Suprême Court, we hâve 
no difficulty in coming to a conclusion that the case falls distinctly 
within the décisions which we hâve cited. 

In Auer v. Lombard, 72 Fed. 209, 19 C. C. A. 72, this court had 
before it the statute of Colorado which is now before us. In that 
case the court referred to the fact that a single creditor may with 
great facility proceed against a nonresident stockholder by a suit 
at law, and referred by way of illustration to Flash v. Conn, 109 U. 
S. 371, 3 Sup. Ct. 263, 27 L. Ed. 966. Under the ruling in that case, 
this court was led to forecast the construction of the statute of 
Colorado which the courts of that state might fairly put upon it, 
and concluded that those courts might properly hold that the rem- 
edy under thèse statutes would be at law in behalf of each creditor 
severally against one or more stockholders. The décision of Auer 
V. Lombard, however, did not necessarily dépend upon that con- 
struction being given to the statute. The appeal must in any event 
hâve been dismissed, in view of Cattle Co. v. Frank, 148 U. S. 603, 
13 Sup. Ct. 691, 37 L. Ed. 577, in which the Suprême Court held 
that in an action of that kind, aflfecting the corporate rights of a 
corporation, such corporation is an indispensable party. Since the 
décision of that cause, the Suprême Court of Colorado has con- 
strued the statute in question in Zang v. Wyant, 25 Colo. 551, 56 
Pac. 565, 71 Am. St. Rep. 145, and has held that a suit in equity 
by or for ail the creditors is the appropriate mode of enforcing a 
liability under this statute. The Colorado court, in coming to this 
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conclusion, cited and relied upon Terry v. Little, 101 U. S. 216, 25 
L. Ed. 864. 

In the case at bar we hâve recited the substantial averments and 
prayers of the bill of complaint in order to bring clearly before us 
the subject-matter of the controversy and the précise relief sought. 
such relief depending, as we hâve shown, upon the averments which 
the plaintiff has made in his pleadings. The respondents are stock- 
holders of a state bank in Colorado, which is alleged to hâve failed 
and to hâve becorne insolvent, The relief sought against thèse 
shareholders under the laws of Colorado is for a liability double the 
amount of the par value of the stock owned by the shareholders. 
The bill states a cause of action in which ail the défendants who 
hâve been joined are distinctly interested. The prayers of the bill 
call for the appointment of a spécial master, an accounting in favor 
of ail the creditors, and a pro rata payment to them of such per- 
centage as they shall be entitled to receive, "provided liability is 
enforced against ail the stockholders of said bank, and is fully paid 
by them." The third prayer makes it the duty of the court to cause 
a final repayment to be made to the défendants of any sum re- 
maining after the double liability of the shareholders has been en- 
forced, and after ail the creditors hâve been paid in full, if that 
State of fact shall arise. Clearly, the averments and the prayers 
of the bill do not lead tow^rd relief against any one stockholder 
without an accounting in wliich ail are interested. The whole 
subject-matter of the suit is not capable of being finally deter- 
mined without joining ail the défendants who are made parties to 
the suit. We are not called upoij to décide whether or not cer- 
tain other parties are, indeed, necessary to be joined, in order that 
complète and conclusive relief may be obtained in equity. The case 
clearly calls for a proportionate liability of ail stockholders, as in 
Terry v. Little, supra. In our opinion, no separable controversy 
is stated against the petitioning défendant. 

As we hâve found that the case does not présent a separable con- 
troversy, it follows that, in order to effect a removal of it, ail the 
défendants must join in the application for such removal. There 
can be no doubt but that this is the présent rule of the Suprême 
Court. Railway Co. v. Martin, 178 U. S. 248, 20 Sup. Ct. 854, 44 
L. Ed. 1055; Whitcomb v. Smithson, 175 U. S. 635, 20 Sup. Ct. 
248, 44 L. Ed. 303 ; Railway Co. v. Dixon, 179 U. S. 140, 21 Sup. 
Ct. 67, 45 L. Ed. 121 ; Gableman v. Railway Co., 179 U. S. 337, 21 
Sup. Ct. 171, 45 L,. Ed. 220. In this case only one of the défendants 
has sought to remove the cause. No separable controversy being 
stated against the petitioning défendant, and ail the défendants not 
having joined in the pétition, the case must be remanded to the 
State court. 

The decree of the Circuit Court is reversed, and the cause is 
remanded to that court, with a direction to remand it, for want of 
jurisdiction, to the state court whence it came, with costs of the 
Circuit Court and of this cpurt to the complainants against Caroline 
B. Farrar. 
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STATE OF WEST VIUGIXIA v. r.AING et al. 
(Circuit Court of Appeals, Fourth Circuit. November IC, 1004.) 

No. 528. 

1. Fedebal Coxirts— Iîabbas Coepus— Jxjrisdiotion. 

Rev. St. § 753 [U. S. Comp. St. 1901, p. 592], conféra on a Circuit Cnurt 
of tUe United States jurisclictlon to issue a writ of liaboas corpus to bring 
before it a person imprisoned by a state for an act alleged in bis péti- 
tion to bave been done in tbe lawful exécution of a writ Issued by said 
court, and to discharge hlm if It be found ttiat such allégation Is true. 

2. Same— Peesons Impeisoned fob Act Done Pubstjant to Laws dp United 

States. 

Petltioners were called upon to act aa members of a posse comltatus 
to assist in the arrest of a man indicted in a fédéral court for reslsting 
Its offlcers. He was a dangerous and desperate man, and had declared 
that he would not be taken alive, as petltioners knew, and they also 
lînew that he had been an active member of an armed mob which had 
prevlously reslsted the offlcers and prevented their service of a process 
of the court. They were ordered to go toward hls bouse from the rear 
while the offlcers approached It in front. Seeing the officers coming, 
he ran out at the rear with a plstol in hls hand, and toward petltioners, 
who twice ordered him to hait, but he kept on until quite close, when, 
seeing hlm turn toward a large tree, and belleving that he intended to 
shelter himself behind it and open flre on them, tliey both flred at him 
and killed him. Held, that what they did was done in the lawful dis- 
charge of a duty Imposed on them by the laws of the United States and 
was justifled; that they were not subject to prosecutlon therefor by the 
Btate ; and that on their arrest and imprisonment on a charge of murder 
they were properly discharged on a writ of habeas corpus by the fédéral 
court 

Appeal from the Circuit Court of the United States for the Southern 
District of West Virginia. Habeas Corpus. 

John H. Holt, S. C. Burdett (Romeo H. Freer and T. J. McGin- 
nis, on the brief), for the State. 

J. W. St. Clair, W. R. Thompson (C. W.Dillon, W. H. McGin- 
nis on the brief), for appellees. 

Before GOFF, Circuit Judge, and MORRIS and PURNELL, 
District Judges. 

GOFF, Circuit Judge. This case îs hère from the Circuit Court 
of the United States for the Southern District of West Virginia, 
the appellant insisting that there is error in the order of that court 
entered on the llth day of December, 1903, discharging from arrest 
and imprisonment the appellees, John D. Laing and Stewart Hurt. 
From the pétitions filed in their behalf, praying for the writs of 
habeas corpus, the returns thereto, and the exhibits filed therewith, 
it appears that at the March term, 1903, of the Circuit Court for 
said district, one John Harless was indicted, charged with a viola- 
tion of section 5398 of the Revised Statutes of the United States 
[U. S. Comp. St. 1901, p. 3655], in that he had resisted certain 
officers of the United States while they were engaged in the dis- 
charge of their ofificial duties; that a capias for his arrest had been 
duly issued from said court and regularly placed in the hands of 
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Daniel W. Cunningham and Walter C. Summers, deputy United 
States marshals for that district ; that said ofEcers proceeded to tlie 
county of Raleigh, in said district, where Harless resided, for the 
purpose of arresting him, and that to assist them in executing the 
process mentioned they summoned Quincy George, John D. Laing, 
and Stewart Hurt, citizens residing in that locality, as a posse com- 
itatus; that on April 21, 1903, the said five mentioned parties, with 
the capias in the hands of the officers mentioned, proceeded to the 
house in the county of Raleigh where Harless resided, for the pur- 
pose of arresting him ; that the appellees were directed by the 
oflfîcers to approach from the rear the honse in which Harless was 
then supposed to be, the said marshals and the remaining member 
of the posse proceeding so as to reach it at the front thereof ; that 
Harless, observing the coming of the officers, left the house by the 
rear door, and ran in the direction of the appellees, carrying in his 
hand a pistol, and that when he was about 90 yards from them, 
they, seeing him so advancing and so carrying the pistol, called to 
him to hait, which he did not do, but continued to approach until 
he was withiti close pistol range of them, when they again com- 
manded him to stop and surrender, but he, refusing to do so, turned 
towards a large tree which was a short distance from him, when 
the appellees, believing that he was seeking shelter of the tree from 
which to fire on them, near the same moment both of them fired 
at him, one of the shots passing through his body near the heart, 
producing death ; that the appellees were soon thereafter arrested 
by a constable of Raleigh county, on a warrant charging them with 
feloniously shooting and murdering the said Harless, and that they 
were on the 28th day of April, 1903, indicted by the grand jury of 
that county for feloniously killing him ; that they were committed 
to the jail in said county to await trial on such charge, and that 
while so confîned writs of habeas corpus were at their instance 
sued out, requiring the sheriff of that county to produce the appel- 
lees before the Circuit Court of the United States for the Southern 
District of West Virginia, in order that the cause of their imprisonment 
and détention might be inquired into, they claiming that in the 
shooting and killing of Harless, under the circumstances mentioned, 
they had violated no law of the state of West Virginia, but had, 
on the contrary, lawfully discharged their duties as members of 
the posse comitatus referred to. 

.After due return had been made to the writs of habeas corpus, 
and after the petitioners had been brought before it by said sheriff, 
the court below, with the consent of the parties, ordered that the 
questions raised by the two pétitions should, as they both related 
to the same transaction, be heard together. The petitioners then 
offered the testimony of 12 witnesses in their behalf, and 13 wit- 
nesses were examined in behalf of the respondent; certain docu- 
mentary évidence, includirig the transcripts of the proceedings in 
the circuit court of Raleigh county, and in the Circuit Court for the 
Southern District of West Virginia, relating to said matter, were 
also offered in évidence, and the argument of counsel fully heard ; 
after which the judge presiding entered an order discharging tha 
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petitioners, when the state of West Virginia prayed a review by 
this court of the proceedings so had in the court below. 

The points involved in the assignments of error may be stated 
as follows : First, had the Circuit Court of the United States for 
the Southern District of West Virginia jurisdiction of said péti- 
tions? Second, were the pétitions so drawn as to authorize the 
court below to issue the writs of habeas corpus asked for? Third, 
did the facts alleged and substantiated by the testimony show that 
the petitioners were justified in killing Harless? 

That the court below had jurisdiction and was authorized to issue 
the writs is shown by section 753 of the Revised Statutes of the 
United States [U. S. Comp. St. 1901, p. 592], which expressly per- 
mits that court to issue the writ of habeas corpus in such cases, and 
to discharge the petitioners, if it be found that they are imprisoned, 
on account of acts which they were empowered to do under the laws 
of the United States. Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 
648 ; In re Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55 ; In 
re Burrus, 136 U. S. 586, 10 Sup. Ct. 850, 34 L. Ed. 1500 ; Logan v. 
United States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429 ; Vir- 
ginia V. Paul, 148 U. S. 107, 13 Sup. Ct. 536, 37 L. Ed. 386 ; In re 
Quarles and Butler, 158 U. S. 532, 15 Sup. Ct. 959, 39 L. Ed. 1080 : 
Storti V. Massachusetts, 183 U. S. 138, 22 Sup. Ct. 72, 46 L. Ed. 120, 

The motions to quash were properly overruled, for the pétitions 
presented such cases as required the court to make inquiry concern- 
ing the détention and imprisonment of the petitioners. On such 
motions the allégations of the pétition will be taken as true, and 
where they charge, as thèse pétitions do, that the petitioners were 
duly summoned to aid in the exécution of a writ of capias, which 
had been regularly issued by a court of the United States, and that 
their imprisonment is because of an act done by them in the lawful 
discharge of such duty, then, in obédience to the requirements of 
the statute mentioned, the court should at once issue the writ of 
habeas corpus, and, if on the hearing the proof ofïered sustains such 
allégations, should promptly discharge the parties so imprisoned. 

The disposition of the remaining point raised by the assignments 
of error requires the careful analysis of ail the testimony ofïered 
on the hearing below. The circumstances causing the eflfort to 
arrest Harless were unusual, the incidents connected with it unfor- 
tunate, and the resuit greatly to be deplored. From the évidence 
we are to détermine whether or not the appellees were honestly en- 
deavoring to lawfully exécute the writ issued by the court below, 
and whether or not, the circumstances attending such endeavor on 
their part authorized them to act as they did. The record shows 
that at the time Harless was killed he was under indictment, char- 
gea with resisting the officers of the United States in the discharge 
of their duties ; that he was aware of the pendency of such indict- 
ment, and knew that the deputy marshals had in their hands a 
capias for his arrest; that he had publicly stated on several occa- 
sions, concerning which the appellees had been informed, that he 
did not intend to be arrested, and that he would not be taken alive; 
that he had theretofore resisted arrest, and that he was taking a 
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prominent part in the strike then prevailing throughout the entire 
New River coal field; that an injunction had been sued out by cer- 
tain coal operators in that section against a number of persons par- 
ticipating in the strike, and that the orders of the court in whicb. 
such suit w^s pending — the court below — had been openly and per- 
sistently disregarded and violated; that because of such violation 
rules had been issued by that court against the parties charged 
therewith, and that said Deputy Marshal Cunningham had been 
sent to that locality to exécute them; that he found the parties 
against whom he had such rules organized and determined to resist 
him, and that to enable him to serve the process in his hands he 
summoned assistance, among others the appellees, Laing and Hurt, 
but that, nevertheless, the attempt to serve the rules mentioned 
failed, beca^use of the résistance of an armed mob, of which Harless 
was a memb^r, he being armed and prominent in such résistance, 
seen and recognized by the appellees ; that this mob thus resisting 
the arrest of a number of its members, and defying the officers of 
the law, marched through the locality where said strike was pre- 
vailing, destroying the property of certain citizens and terrorizing 
the comnninity; that said marshal so resisted summoned a posse 
comitatus of about 200 men, with the assistance of which he again 
attempted to serve the process in his hands, such attempt resulting 
in a coniîict with the mob, in which a number of men were killed 
and wounded; that in the fight Harless, an armed member of said 
mob, took an active part in such résistance, and that while so en- 
gaged was seen and recognized by the marshal as well as by the 
appellees; that soon thereafter the appellees were again summoned 
to assist in arresting Harleçs, and that they then took the place 
assigned them, as before described, in the rear of the Harless house. 

We do not.find it necessary to discuss the distinction existing 
between félonies and misdemeanors, nor the common-law rules 
applicable to the justification of officers, when endeavoring to arrest 
parties charged with such offenses, respectively. Those questions 
raised by counsel for appellant, important and interesting as they 
are, are not involved in this case as we see it, nor are the propo- 
sitions of law relating to them applicable to the facts hère found. 

The appellees were, as members of said posse, discharj>iiig an 
important duty imposed upon them by the law— a duty they did 
not seek, but one they were ordered to perform. There was no 
feeling of animosity on their part towards Harless, and no motive 
existed because of which either of them would hâve been induced 
to do him harm. Did they act unlawfully, or were they justified in 
what they did? They were on a perilous mission, a fact at the time 
well known to them. Harless was a dangerous and desperate 
character, and this also they were well aware of. As the appellees 
understood the situation, Harless, in his endeavor to escape from 
the officers who were approaçhing the house, was coming directly 
towards them in a threatening manner, with pistol in his hand, re- 
fusing to hait, when ordered by them to do so, not only resisting ar- 
rest, btit evidently intending bodily harm to those endeavoring to 
arrest him. Commanded the second time to hait and surrender, he 
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again refused, continuing to approach the appellees with pistol in 
hand, and when quite near them turned to the shelter of a tree, from 
which they had every reason to believe it was his intention to open 
fire on them. They were not only being resisted by the party they 
were lawfully endeavoring to arrest, but their lives were placed in 
jeopardy by him. They were compelled to act at once, for there 
was then no time for delay nor chance for further parleying. They 
were either to retreat, taking the risk of his shot, or were to con- 
tinue the effort to arrest him, even if such endeavor cost Harless 
his life. What they did do was what reasonable men under like 
circumstances will always do. They acted under the responsibility 
of great power, which for that occasion was theirs, and they did 
not abuse it nor did they betray it. They acted under the fearful 
excitement incident to great danger, and their conduct receives the 
approval of our judicial judgment. 

The appellees were, at the time Harless was killed, representing 
the government of the United States in enforcing the orders of its 
court. It was the duty of that government to see that such orders 
were respected, as it is also its duty, as well as the duty of that 
court, to see that the appellees, who hâve properly discharged the 
obligations that had been imposed upon them by the laws of the 
United States, are protected from arrest and punishment by any 
other authority whatsoever. It is because of this that the insist- 
ence of counsel for appellant that the appellees should hâve been 
remanded for trial by the state court is without merit. Ex parte 
Royall, 117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868 ; Wildenhus's 
Case, 120 U. S. 1, 7 Sup. Ct. 385, 30 L. Ed. 565 ; Botiller v. Do- 
minguez, 130 U. S. 238, 9 Sup. Ct. 525, 32 L. Ed. 926 ; Ex parte 
Bridges, 2 Woods, 428, Fed. Cas. No. 1,862; Ex parte McCardle, 
6 Wall. 318, 18 L. Ed. 816; Tennessee v. Davis, 100 U. S. 257, 25 
L. Ed. 648; Ex parte Jenkins et al., 2 Wall, Jr., 521, Fed. Cas. No. 
7,259; Ex parte Robinson, 6 McLean, 355, Fed. Cas. No. 11,935; 
Roberts v. Jailer of Fayette County, 2 Abb. 365, Fed. Cas. No. 
15,463 ; In re Neill, 8 Blatchf. 156, Fed. Cas. No. 10,089 ; Electoral 
Collège of South Carolina, 1 Hughes, 571, Fed. Cas. No. 4,336. 

If the appellees properly discharged their duties as members of 
the posse comitatus, as we fmd that they did, then they were not 
guilty of any crime against the state of West Virginia, for surely 
the performance of a duty to. the United States cannot be a wrong 
to the state. A state court has not the right to arrest, convict, and 
punish an ofifîcer of the United States for an act lawfully done by 
him in the discharge of his officiai duties. If such court has that 
right, then the fédéral government is without the power necessary 
for its own protection. 

Appellant's contention that a jury and not the court below should 
hâve passed upon the évidence is not sustained by the law, for the 
Congress certainly intended, in cases of this character, that the 
judges of the United States should hear the évidence, and without 
a jury proceed in a summary way to pass upon the fédéral question 
involved ; that question being, is the petitioner deprived of his 
liberty in contravention of the Constitution or laws of the United 
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States? Thestatute also directs that if the judge shall find that 
the allégations of the pétition are sustained, he shall forthwith dis- 
charge Bie petitioner and set him at liberty. 

We would hâve in our midst an anomalous condition of affairs 
if the courts of a state could arrest and punish the officers of the 
fédéral government for acts done by them when they were lawfully 
discharging their duties under the laws of the United States. The 
right to arrest and punish them would carry with it the power to 
prevent them from discharging their duties. Such right does not 
exist, for the government of the United States, under its Constitu- 
tion, possesses ail the power necessary to its existence as an inde- 
pendent nation. As a nation it is absolutèly sovereign over every 
foot of soil, and over every person found within the limits of its 
territory, and this sovereignty gives it the power to make and exé- 
cute its own laws, in its own way and in its own tribunals. 

There is no error in the judgment complained of. AiSrmed. 



JARNAGIN ▼. TRAVBLBR8' PROTECTIVE ASS'N OF AMERICA. 

(Circuit Court of Appeals, Slxth Circuit December 12, 1904.) 

No. 1,335, 

1. Accident Insurance— Intehtionai, iNJtJBrEs. 

Where It was alleged that Insured had been placed under arrest by 
offlcers of the law and dlsarmed, and whlle so In eustody such offlcera 
negligeutly and wlthout lawful excuse permltted certain parties to as- 
sault and shoot deceased, and thereby cause hls death, such death was 
caused by "Intentlonal Injuries Infllcted by another person," within a 
provision of an accident polley held by deceased exempting the company 
from llabillty for such Injuries. 

2. Same— Pboximate Cause. 

Where it was alleged that deceased dled from a shot flred by thlrd 
persons whlle deceased was In the custody of offlcers of the law under 
arrest, and that hls death was caused by the négligence of such offlcers 
In failing to protect deceased, the proxlmate cause of hls death was the 
Bhot, and not the négligence of the offlcers in failing to protect him, 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Pickle & Tumer, for appellant. 

J. H. Frantz (Cornick, Wright & Frantz, of counsel), for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge, Jereraiah Jarnagin held a certificate 
of membership or policy of accident Insurance in the Travelers' Pro- 
tective Association, which provided that the association should not be 
liable for "death or disability when caused * * * by intentional 
injuries inflicted by the member or any other person." Jarnagin was 
murdered while under arrest and in the custody of officers of the law. 

H 1. Accident Insurance, rlBks and causes of loss, see note to National Act 
SPC. of City of New York v. Dolph, 38 O, a A. 3. 
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The déclaration averred that the offîcers "negligentl)* and without law- 
ful excuse permitted certain parties to assault and shoot, and thereby 
cause the death of, said Jarnagin." The court below sustained a de- 
murrer to the déclaration on the ground that the cause of death as stated 
came within the exception of the policy. This is assigned as error. 
The foUowing is the provision of the policy involved : 

"The member hereby agrées that the following rules shall be observed : That 
the Travelers' Protective Association of America shall not be liable for injuries 
incurred by a member In occupations more hazardous than speclfled in his ap- 
plication for membershlp ; or in case of injuries, fatal or otherwlse, wantonly 
<ir Intentlonally infllcted upon himself, while sane or insane, or In case of dis- 
appearance, or injuries of which there is no visible mark upon the body (the 
iiody itself not being deemed such a mark in case of death), or in case of iu- 
jury, dlsability or death happening to the member while Intoxlcated, or in 
conséquence of his havlng been under the influence of any narcotlc or intoxi- 
cant, or death or disablUty when caused wholly or in part by any bodlly or 
mental Inflrmity or disease, duellng, flghtlng, wrestllng, war or riot, injury 
resulting from an altercation or quarrel, unnecessary lifting, voluntary over- 
exertlon (unless in a humane effort to save human life), voluntary or unnec- 
essary exposure to danger, or to obvious rlsk of injury, or by intentional in- 
juries Infllcted by the member or any other person, Injury recelved elther while 
avoidlng or resisting arrest, while violating the law or violating the ordinary 
Vules of safety of transportatlon companies, or rlding on a locomotive, or to 
oases of injury caused by the diseases of epilepsy, paralysis, apoplexy, suu- 
Klroke, freezing, orchitis, hernia, flts, lumbago, vertigo, or by sleep walking, 
voluntary inhalation of any gas or vapor, injury fatal or otherwlse, resulting 
1 rom any poison, or infection, or from anything accidentai or otherwlse taken, 
administered, absorbed or Inhaled, disease, death or dlsability resulting from 
surglcal treatment (opération made necessary by the particular injury for 
which claim is made and occurring within three calendar months from the 
date of accident excepted)." 

The déclaration alleged that Jarnagin was "accidentally killed in the 
manner hereinafter stated," "the spécial facts and circumstances re- 
lating to his death" being thus set forth : 

"The said Jarnagin had been placed under arrest by certain ofiicers of the 
law, or deputy sherlffs or police offlcers, and dlsarmed, whereby it became in 
:aw the duty of said offlcers to afford adéquate protection to him against vio- 
lence, injury, or death at the hands of others; and while so under arrest, 
(Usarmed, and in the custody of said officers, they, the said oflîeers, negligently, 
and without lawful excuse, permitted certain parties to assault and shoot, 
and thereby cause the death of, said Jarnagin ; that the proximate cause of 
the death of said Jarnagin was the négligence and fault of said offlcers, with- 
out which said death would not and eould not hâve occurred, in falling to 
afford adéquate protection to said Jarnagin, as was thelr légal duty to do, 
and that, therefore, the death of said Jarnagin was not the direct resuit, as 
the proximate cause of the intentional violence of his assallants, but of the 
négligence and fault of the said offlcers." 

1. In the case of the Travelers' Insurance Company v. McConkey, 
127 U. S. 661, 8 Sup. Ct. 1360, 32 L. Ed. 308, the policy of Insurance 
contained a provision that no claim should be made under it where the 
death of the insured was caused by "intentional injuries infllcted by the 
insured or any other person." The Insurance company clalmed that the 
insured was murdered. The court (Mr. Justice Harlan delivering the 
opinion) held that, "if he was murdered, then his death was caused by 
intentional injuries infllcted by another person." In the case of the 
Travelers' Protective Association v. Langholz, 86 Fed. 60, 29 C. C. A. 
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628, the déclaration averred that the insured was murdered by a per- 
son named, "being shot through the head with a Winchester rifle, 
from which his death resulted immediately." The provision of the 
policy sued on was identical with that in the case at bar, having been 
issued by the same çompany. The court held that the statement of 
facts agreed on and the finding of the lower court showed the insured 
"to hâve been murdered (that is, intentionally injured by another per- 
son)," and, following the rule in Insurance Company v. McConkey, 
directed a judgment for the insurance company. In Brown v. U. S. 
Casualty Co. (C. C.) 88 Fed. 38, it was held that, where the accident 
insurance policy provided that the insurance should not cover "death 
resulting from intentional injuries inflicted by any person," no recovery 
could be had in case of the murder of the insured. The case of Insur- 
ance Co. V. McConkey was followed. To the same effect are the fol- 
lowing authorities : 2 May on Ins. § 520a ; Hutchcraft's Ex'r v. Trav- 
elers' Ins. Co., 87 Ky. 300, 8 S. W. 570, 12 Am. St. Rep. 484. 

2, But it is urged that the omission of the officers to protect Jarna- 
gin, the fact that (as alleged) they "negligently, and without îawful 
excuse, permitted" his murder, takes this case outside the rule in the 
McConkey Case, because it appears from the déclaration that the proxi- 
mate cause of Jarnagin's death was not the injuries inflicted by his 
assailants, but the négligence of the ofiîcers who failed to protect him 
from them. If Jarnagin had held a policy insuring him against death 
caused by intentional injuries inflicted by another, a défense based upon 
the facts relied on hère wduld seem untenable to the point of absurdity. 
It would be said: "Suppose he was under arrest, suppose the ofiîcers 
did fail to protect him, still what caused his death was the injuries in- 
flicted by his assailants, and that was precisely what the policy insured 
him against." The case at bar is essentially the same. In each the 
question is, "What caused the death?" And the answer must be the 
same. The shots of his assailants were the direct and proximate cause, 
and the fail'ure of the ofRçers to protect him was only a condition, which 
may or may not hâve contributed to the resuit. It may hâve been easier 
to kill him because of the condition, but it was not the condition which 
killed him. Thus a man with heart disease might be killed by a blow 
which would not afifect a sound man, but nevertheless it would be the 
blow, and not the heart disease, which killed him. The doctrine of 
proximate and remote causes bas been discussed in many cases, but, 
after ail, each case must be decided largely upon the spécial facts belong- 
ing to it. Itjs. Co. V. Tweed, 74 U. S. 44, 52, 19 L. Ed. 65. The rule 
where négligence is claimed to be the cause of the injury was stated in 
the case of Milwaukee Ry. Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 
256, where it is said (page 475, 94 U. S., 24 L. Ed. 256) : 

"But it Is genei:siily held that, In order to warrant a flnding that négligence, 
or an act not anibitetlng to wànton wrong, is the proximate cause of an injury, 
It must appeat that the' Injury was the nàtural and probable conséquence of 
the négligence or wrongful act, and that it ought to hâve been foreseen in the 
light of the attending circumstances." 

We applied this rule in Butts v. Cleveland, etc., Ry. Co., 110 Fed. 
329, 49 C. C. A. 69. A passenger, notified that the car he was on was 
to be eut from the train, started forward, and, as he was crossing to the 
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next car the séparation took place, and as he took hold of the doorknob 
of this car the brakeman called out, "Look out! Look out!" where- 
upon, acting on the impulse of the moment, he stepped back, and fell 
between the cars and was hurt. This court held that it was not the 
cutting of the cars, nor the lack of time to get to the forward car, nor 
the warning given by the brakeman, that was the proximate cause of the 
accident, but the plaintiff's own unexpected and inconsiderate act in 
stepping back from a position of safety into one of danger. 

Schefifer v. R. R. Co., 105 U. S. 249, 252, 26 L. Ed. 1070, grew out of 
a railroad collision. The passenger injured in the accident ultimately 
became insane and committed suicide. In a suit against the railroad 
Company for his wrongful death the court held that it was not the col- 
lision which was the proximate cause of his death, but his own act. 
The case of Insurance Co. v. Tweed, 7 Wall. 44, 19 L. Ed. 65, and Mil- 
waukee Ry. Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256, are dis- 
cussed, the court reaching the conclusion (page 252, 105 U. S., 26 L. 
Ed. 1070) : 

"The suicide of Scheffer was not a resuit naturally and reasonably to be ex- 
pected from the Injury received on the train. It was not the natural and prob- 
able conséquence, and could not hâve been foreseen in the light of circum- 
stances attending the négligence of the oiHcers in charge of the train. Hia in- 
sanity, as a cause of his final destruction, was as little the natural or probable 
resuit of the négligence of the railway officiais as his suicide, and each of thèse 
are casual or unexpected causes, intervening between the act which injured 
hlm and his death." 

In Insurance Co. v. Crandal, 120 U. S. 527, 7 Sup. Ct. 685, 30 L. Ed. 
740, it wac held that a policy of accident insurance which excepted 
death by suicide, without qualifying the word "suicide" by the words 
"whether sane or insane," covered a death by hanging one's self while 
insane. Suicide being the intentional killing of one's self, could not be 
predicated pf the act of an insane person, which must be regarded as 
involuntary, and not really his act. This policy contained a provision 
excepting death caused wholly or in part by bodily infirmities or disease, 
and the court said that : 

"If insanity could be considered as coming within this clause, it would be 
doubtful, to say the least, whether, under the rule of the law of insurance 
wliich attributes au injury or loss to its proximate cause only, and in view 
of the décisions in simllar cases, the insanity of the asstired, or anything but 
the act of hanging himself, could be held to be the cause of his death ;" citing 
cases. 

In Manufacturera' Accident, etc., Co. v. Dorgan, 58 Fed. 945, 7 
C. C. A. 581, 22 L. R. A. 620, the question of proximate cause came 
before this court. The insured was found submerged, face down, 
in a brook, dead. It was claimed he had fallen into the brook in 
conséquence of a disease, which thus indirectly caused his death. Re- 
specting this claim, Judge Taft, who delivered the opinion, said (page 
954, 58 Fed., page 590, 7 C. C. A., 22 L. R. A. 620) : 

"We are of the opinion that in the légal sensé, and within the meaning of 
the last clause, if the deceased sufïered death by drownlng, no matter what 
was the cause of his falling into the water, whether disease or a slipplng, the 
drowning in such case would be the proximate and sole cause of the disability 
or death, unless it appeared that death would hâve been the resuit even had 
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there been no water at hand to fall Into. The dlsease would be but the condi- 
tion ; the drowning would be the movlng, sole, and proximate cause." 

The question whether a cause was proximate or remote lias fre^ 
quently been before the courts in cases of marine insurance. The hold- 
ings in a number of thèse cases are stated in Broom's Légal Maxims, 
p. 216. We quote a few which seem pertinent : 

"Where a ship meets with sea damage, which checks her rate of sailing, 
so that she Is taken by an enêmy, from whom she would otherwlse hâve 
escaped, the loss Is to be ascribed to the capture, not to the sea damage. So 
the underwrlters are Uable for a loss arising immediately from a péril of the 
sea, or from flre, but remotely from the négligence of the master and marinera ; 
and where a ship insured against the périls of the sea was Injured by the 
négligent loading of her cargo by the natives on the coast of Afrlca, and, being 
pronounced unseaworthy, was run ashore in order to prevent her from sink- 
ing and to save the cargo, the court held that the rule, 'Causa proslma non 
remota spectatur,' must be applied, and that the immédiate cause of loss, viz., 
the strandlng, was a péril of the sea." 

To return to the case at bar. It is not charged in the déclaration 
that the officers willfully exposed Jarnagin to the danger of being mur- 
dered. Such averment might amount to a charge of complicity in the 
murder. The extent of the allégation is that they negligently permit- 
ted certain parties to murder him; in other words, failed to protect 
him where protection was (as alleged) a légal duty. In the absence 
of spécifie averments to that eflfect, it cannot be assumed that the failure 
of officers to protect a prisoner would naturally and probably resuit in 
his murder. It must be presumed that in this country the law, as or- 
dinarily enforced, is adéquate to protect life. It cannot be assumed that 
it is necessary for a man to place or keep himself in custody and under 
the protection of officers in order to secure his Personal safety. Nor 
can it be assumed that a citizen must carry weapons in order to safe- 
guard his person. From the fact, therefore, that a man is unarmed, 
and not protected by officers, it cannot reasonably and naturally be 
anticipated that he will become the victim of murder. If he is mur- 
dered while unarmed and unprotected, the act of his murderers, and 
not the failure of the law to protect him, must be regarded as the 
proximate cause of his death. The négligence of the officers which 
exposed Jarnagin to danger was no more the proximate cause of his 
death than was, in Scheffer's Case, the collision which injured him, 
whereby he became insane and killed himself; or, in Dorgan's Case, 
the temporary seizure, which caused him to fall into the brook where 
he was drowned. In each case "a casual and unexpected cause," 
not the natural and probable resuit of the one relied on, intervened to 
occasion death. 

The judgment of the lower court is affirmed. 
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BROWN V. McDonald et ai. 

(Circuit Court of Appeals, Third Circuit January 9, 1905.) 

No. 38, 

1. DiscovEBT— Stock— Xames or Owners. 

Wbere coiuplainant, as surviving receiver of a corporation, had been 
Instructed to eollect from the holders of ttie preferred stock tliereof a 
certain installment to pay debts, and alleged that défendants, wlio were 
stock brokers, purchased 1,100 shares of the preferred stock of the cor- 
poration for persons whose names were unknown to complainant, and 
caused the same to be trànsferred to a elerk in défendants' employ, and 
that défendants, on demand, had refused to dlsclose the names of the real 
owners of the stock, complainant was entltled to maintain a bill against 
défendants to discover the names of such persons uecessary to the com- 
mencement of a suit at law against them to recover such assessment 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For opinion below, see 130 Fed. 964. 

Reynolds D. Brown, for appellant 
John G. Johnson, for appellees. 

Before ACHESON and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The biU as amended was purely and 
sîmply a bill of discovery in aid of a proposed action or actions at law. 
The défendants demurred. The demurrer was sustained, and the bill 
was dismissed. 

The plaintifï in the amended bill is Arthur K. Brown, who has 
brought the same as surviving receiver of the American Alkali Com- 
pany, a corporation organized and existing under the laws of the statt 
of New Jersey. 

The amended bill shows that on September 9, 1902, the plaintiff and 
one Henry I. Budd, Jr. (who since died), were appointed receivers of 
the American Alkali Company by the Circuit Court of the United 
States for the District of New Jersey, and the bill recites an order by 
that court on November 14, 1903, whereby the receivers were "au- 
thorized and instructed to eollect from the holders of the preferred stock 
of the American Alkali Company, for the purpose of paying the debts 
of said corporation, the balance of the fîrst installment of $2.50 per 
share of the call made by the board of directors on September 16, 
1901." The amended bill further sets forth that on September 16, 
1901, William J. McDonald, one of the défendants, was the registered 
liolder of 1,100 shares of the preferred stock of the American Alkali 
Company ; that said McDonald then was and is now a clerk in the em- 
ploy of John W. Sparks and J. Maurice Wynn, copartners trading as 
J. W. Sparks & Co., the other défendants, who were stock brokers; 
that the plaintiff is informed and believes, and therefore avers, that 
said McDonald is not and never was the real owner of said shares of 
preferred stock or any of them, but that they were purchased by said 
Sparks and Wynn for the account of persons unknown to the plaintifï, 
and were placed by them in the name of McDonald for the purpose of 
t33 F,— 57 
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concealing the names of the real owners thereof; that the plaintiff is 
advised that the persohs for wh^^fe' âécount the said shares were pur- 
chased qi^jjplaeed in the name of, McDonald are persQiialJy liable for 
the payrrient of the call or assessment made on September 16, 1901 ; that 
the plaintiff has demanded of the défendants that they disclose to b.ini 
the names of such persons, but they hâve refused so to do ; and that the 
plaintiff- proposes to Wmgi suit , against such persons , to recover said 
first instaliment of saidassessmenti amounting to $2,?o0, as soon as he 
can disc<>ver the same. And the bill prays that the défendants be com- 
pelléd to answer the bilîj' and thàt they be ordered by the court to dis- 
close and: discover totbepj^intifftljie names and addresses of the per- 
sons for whose account the said lî.lOO shares of preferred stock were 
purchàsëd and placed itt the name of McDonald. 

The question we are' çàlled uponto détermine upon this appeal is 
whether the plaintifï's amended bill presented a case entitling him to the 
discove,ry sought. ,. , 

It is urged on behalf of the appellees, first, that a bill of discovery 
merely in aid of a purely legpLl right is no longer maintainable in a 
court of the United States; and, second, that if such a bill can now be 
maintained in a fédéral court this is hot a case in which such a bill is 
allowable. In support of the first of thèse propositions we are referred 
to what was said againbtJ the maintenance as a général rule of a bill 
solely for the sake of discOA^ery, by Mr. Justice Brewer, when sitting 
at circuit, in Preston v. Smith'(C. C;) 26 Fed. 884, 889, and to what was 
said by the Circuit Court of Appeals for the Fourth Ciixuit in Safford 
V. Ensign Mfg. Co.,: 120 Fed. 480, 56 C. C. A. 630. Now, undoubtedly, 
section 724 of the Revised Statutes [page 583, U. S. Comp. St. 1901], 
which empowers the courts of the United States in actions at law to re- 
quire the parties to produce books and writings, and section 858 [page 
659], which makes the parties to a suit at law compétent witnesses 
therein, hâve removed the necessity of resorting to bill s of discovery 
in ordinary^ cases, but we are not willing to hold that the statutes hâve 
altogether abolished the équitable remedy by bill of discovery. More- 
over, this bill is.not for the mère :discovery of évidence to be used in a 
trial at law-, -but it is to àscertain the 'names of persons against whom 
intended suits are to be brought to enforce alleged légal claims. There 
are précédents for such bills of discovery, although the cases are of 
rare occurrence. > . ' 

Perhaps the earliest cases sustaining the right to file a bill of dis- 
covery to ascèrtain the proper persons to make défendants in a proposed 
suit at law afe Heathcotë v^ Fleete, 2 Vern. 442, and Morse v. Buck- 
worth, 2 Vern. 443. In the forrner of thèse cases the bill was to dis- 
cover who was the owner of a wharf and lighter, to enable the plaintiff 
to bring an action for damages to his goods by the lighter's being over- 
set by the négligence of i the lighterman ; and in the latter case the plain- 
tiff, a freighter whosd'goods were burned by the négligence of the 
master or crew of a carrying ship, brought his bill to discover who 
were part owners of the ship, to enable him to bring an action. In each 
of thèse cases the défendant demurred, but the demurrer was overruled. 
Another early case in which a like bill of discovery was held good on 
demurx-er was Moodaly v. Moreton, 2 Dick. 652, in which the purpose 



BKOWN V. m'donald. S99 

of the bill was to enable the plaintiff to ascertain whom to sue at lavv 
for his wrongful ouster from leased premises. In the récent case of 
Orr V. Diaper, 4 Chan. Div. (Law Rep.) 92, it was held that a suit 
would lie against shipowners who had shipped goods bearing counter- 
feits of the plaintiffs' trade-mark for discovery of the names of the con- 
signors from whom the goods were received, in aid of contemplated 
proceedings against the wrongdoers. In overruling a demurrer the 
Vice Chancellor well said: 

"In this case the plaintiffs do not know, and cannot discover, who the per- 
sons are who hâve Invaded their rights, and who may be said to hâve ab- 
stracted their property, Their proceedings bave eome to a deadlock, and it 
would be a déniai of justice if means could not be found in this court to assist 
the plaintifts." 

In 2 Story's Equity Jur. § 1483, it is said that while in gênerai it 
seems necessary in order to maintain a bill of discovery that an action 
should be commenced in another court to which it should be auxiliary, 
"there are exceptions to this rule, as where the object of discovery is to 
ascertain who is the proper party against whom the suit should be 
brought." 

The case of Post & Companv v. Toledo, etc., Raiiroad Co. et al., 
144 Mass. 341, 346, 11 N. E. 540, 59 Am. Rep. 86, is a pertinent cita- 
tion in support of the présent bill. There a bill in equity was filed 
to obtain from the défendants discovery of the stockholders of an Ohio 
corporation in order that the plaintiff might institute a suit in the 
courts of Ohio against them to collect a judgment which the plaintiff 
had obtained against the corporation. In overruling a demurrer to the 
bill the court said : 

"The présent case must be determlned by the principles declared in the few 
cases where the plaintlfif does not know the names of the persons against 
whom he intends to bring a suit, and brings a bill against persons who stand 
in some relation to them or to their property, in order to discover who the 
persons are against whom he may proceed for relief." 

We think that the case in hand cornes within the principle common 
to ail the foregoing cited décisions. The spécifie purpose of this bill 
is to discover who are the real owners of corporate stock alleged to be 
registered in the name of a nominal holder. Upon the averments of the 
bill the défendants are not mère witnesses. The bill charges that the 
défendants Sparks and Wynn purchased the 1,100 shares of preferred 
stock for account of persons unknown to the plaintiff, and placed the 
same in the name of McDonald, the other défendant, for the purpose 
of concealing the names of the real owners. Under this allégation 
the défendants stand in a confidential relation to the persons for whom 
the stock was purchased and for whom it is held. The bill also allèges 
that the plaintiff is advised (presumably by counsel learned in the 
law) that the persons for whom the said 1,100 shares were purchased 
and placed in the name of McDonald are perëonally liable for the pay- 
ment of the assessment hère in question. The plaintiff is proceeding 
as surviving receiver of the American Alkali Company, and, agreeably 
to the order of the Circuit Court, directing the receivers to collect from 
the holders of the preferred stock of the said corporation, for the pur- 
pose of paying its debts, the unpaid balance of said assessment. 
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The bilî, we think, sufficiently shows that the plaintiff is justified in 
his declared purpose to bring suit against the persons for whom it is 
alleged the 1,100 shares of preferred stock were purchased, and who it 
is averred are the real owners thereôf. Whether or not the persons 
against whom the plaintiff proposes to bring suit for the unpaid assess- 
ment are actually liable therefor is a question not before us for dé- 
termination, and we intimate no opinion thereon. Undoubtedl}' the 
plaintiff has a right to test by suit the alleged liability of the real own- 
ers of the stock for the unpaid assessment, and to enable him to.do so 
he is entitled to the discovery prayed for. 

The decree dismissing the bill of complaint is reversed, and the cause 
is remanded to the Circuit Court for further proceedings in accordance 
with the foregoing opinion. 



WETSTBIN y. FRANCISCUS. 

(Circuit Court of Appeals, Second Circuit November 21, 1904.) 

No. 45. 

1. BANKatrPTOT—PEEFEBETTCES—RiîcovEEY—lNSOLVENCT— Question fob Juet. 
In au action by a trustée In bankruptcy to reeover an alleged préférence, 
the fact of préférence havlng been proved, évidence held sufflcieut to 
requlre submission to the jury of the question whether the preferred 
creditpr had reasonable cause to believe that it was Intended thereby to 
give him a préférence. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

The following is the charge of COXE, Circuit Judge, at the trial in 
the court below : 

This action Is brought by George C. Franclscus, as trustée In bankruptcy 
of the esta te of Samuel Baerncopf, to reeover of William Wetstein the sum 
of $5,800, wl;th iBterest, bçing the aggregate amount of three alleged fraudii- 
lent préférences, made respèctively on December 15, December 22 and De- 
cember 26, 1900. 

This court, as has been stated, acquires juriadiction because of the diverse 
cltizenshlp of the parties, the plaintiff, trustée, and the bankrupt, both being 
citizens of the state of Pennsylvania, and the défendant Wetstein, being 
a citizen of the state of New York. The complainant allèges, after stating the 
citlzenshlp pf the parties, that upon the second day of January, 1901, a péti- 
tion was flléd by the crèditorS of Baerncopf against him in bankruptcy, and 
thereafter, pn jUne 3, 1901^ Baerncopf was duly adjudicated a bankrupt. The 
plaintiff, Franclscus, was duly elected and appolnted trustée In bankruptcy, 
and thereafter he qualifled and is now acting in such capacity. 

The complalhant also allèges that Baerncopf was, in December, 1900, in- 
debted to Wetstein, the défendant, in the sum of $5,800. It also allèges that 
on the 15th, the 22d and the 26th days of December, Baerncopf was insolvent, 
and so contlnued durlng the entlre month. The complainant also charges 
that, on the 15th day of Pecember, Baerncopf, being then Insolvent, paid to 
the défendant Wetstein, wlUi Intent to prêter him over the other creditors, 
the sum of $200, and at the time that payment was made, Wetstein, the de- 
fendant, had reasonable cause to believe that Baerncopf : was Insolvent and 
Intended to glve him a préférence over the other creditors of Baerncopf. It 
also charges that a demand for this sum of $200 was made and refused. 
There a!re slmilar allégations regardlng the payment on the 22d day of De- 
cember, of $500, and the payment of $5il00, upon the 26th day of December, 
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the allégation In each case being that Baerncopf was insolvent; that he in- 
tended to give a préférence to Wetstein ; that Wetstein, or his agent, knew. 
or had reasonable cause to believe, at the time the money was accepted by 
them, that Baerncopf was insolvent, and that a préférence was intended. 

The answer of the défendant, Wetstein, admits ail of the allégations of 
the complaint, except that it Is denied that Baerncopf was Insolvent, and 
he also dénies that the payment was preferential, or made with intent to give 
a préférence, and he dénies that he knew or had any reasonable cause to be- 
lieve, that the payments were made with intent to give him a préférence over 
the other creditors. 

So, gentlemen, as to the facts disputed by the answer, there is an issue 
Joined between thèse parties, and the burden of proof is upon the plaintiff, 
the trustée in this action, to satisfy you by a falr prépondérance of évidence, 
that the truth of the allégations of the complaint bas been established. This 
plaintiff must satisfy you that Baerncopf was insolvent in December, 1900 ; 
that the payment by Baerncopf was preferential, and that Wetstein knew, or 
had reasonable cause to believe, at the time he accepted the money, that there 
was an intent to give him a préférence. Upon thèse propositions the trustée 
, must offer évidence whlch in your judgment outwelghs the évidence offered by 
the défendant, that the allégations to whîch I bave just referred are true and 
hâve been established. 

This cause of action arises under the bankruptey act of 1898 [U. S. Comp. 
St. 1901, p. 3418], prlor to the amendments thereto of 1903 [U. S. Comp. St. 
Supp. 1903, p. 409]. That act, like ail bankruptey acts, had two principal ob- 
.ieets in view. The one was to enable an honest debtor, ' who had been un- 
fortunate In business, to wipe out his indebtedness and start again ; the other 
was to divide the estate of the bankrupt ratably, and without préférence, 
share and share alike, among his creditors. The section under which this ac- 
tion is brought Is section 60 [U. S. Comp. St. 1901, p. 3445], and so far as it 
relates to the questions we are considering hère, it is as follows : "A person 
shall be deemed to bave given a préférence * * * if, being Insolvent, 
* • • he bas made a transfer of any of his property, and the effect of the 
enforcement of such * * * transfer will be to enable any one of his cred- 
itors to obtain a greater pereentage of his debt than any other of such cred- 
itors of the same class." Subdivision "b," of section 60, provides : "If a 
bankrupt shall hâve given a préférence within four months before the filing 
of a pétition, or after the filing of the pétition and before the adjudication, 
and the person receiving it, or to be beneflted thereby, or his agent acting 
therein, shall bave had reasonable cause to believe that It was Intended 
thereby to give a préférence, it shall be voldable by the trustée, and he (the 
trustée) may recover the property, or its value, from such person." 

You will see, therefore, that In order to recover under this section 60, It Is 
necessary for the trustée to establish two propositions : First, there must hâve 
been a transfer made while the bankrupt was insolvent, the effect of which was 
to enable one creditor to obtain a greater pereentage of his debts than other 
creditors of the same class ; and, second, the creditor — transférée — must hâve 
had at the time of the transfer reasonable cause to believe that the bankrupt 
intended thereby to give a préférence. 

The statute does not make préférences voidable, unless the creditor, the 
person receiving the préférence, had reasonable cause, at the time of the 
transfer, to believe that a préférence was intended. It Is rather difficult, gen- 
tlemen, to deflne just what the words, "reasonable cause to believe," mean, 
but each case must be considered and determined upon its own facts. Reason- 
able cause, to believe does not require proof, elther of actual knowledge or 
actual belief, but only such surrounding circumstances as would lead an ordi- 
narily prudent business man to conclude that a préférence was intended. Rea- 
sonable cause must exist at the time of the transfer, and there mûst be proof, 
something more than a mère guess or suspicion, of the insolvent condition of 
the transferror at the time the transfer Is made. Applylng the law to the facts 
In this case, It Is necessary for the trustée to show, flrst, that at the time of 
thèse payments, to wit, on the 15th, 22d and 26th days of December, 190O, 
Baerncopf was insolvent, and, second, that Wetstein, the défendant, or his at- 
torney, knew, or had reasonable cause to believe, that a préférence was In- 
tended. 
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As to the flrst proposition, was Baerncopf Insolvent? I thlnk you wlll hâve 
llttle difflculty In reaehing a conclusion. Insolvency Is denied in ttie answer, 
but it bas been, practlcally, admitted on the trial. However, the facts show, 
that prior to the 26th of December, in addition to the creditors tben paid, 
Baernc6pf was Indebted In the sum of about $21,000. I am only spealiing now 
In rouBd numbers ; that, adding to this sum the amount paid to creditors on 
the 26th, he was Indebted in the sum of about $30,000, and that upon the 
26th, assuming that the appraisal of his stoclc was a fair one, he had only 
about $8,000 or $9,000 worth of property with which to pay thèse debts 
aggregating $30,000. Under this act of 1898, the test of insolvency is simply 
this: A person shall be deemed to be insolvent whenever the aggregate 
of his property, exclusive of any property which he may hâve conveyed, 
with intent to defraud, hlnder or delay his creditors, shall not, at a fair 
valuation, be sufflcient in amount to pay his debts. So it would seem, unless 
the appraisal of the stock was grossly inadéquate, that under no theory did 
Baerncopf bave propetty suiBcient to pay the amount which he then owed. 

AssuiHlng that he was Insolvent dùring ail of thèse transactions, you then 
corne to what I think is the crucial question, the one which I stated yester- 
day* at.the close of the argument on the law, to be in my judgment the ques- . 
tion upon which this controversy must be determined, and that is, did Wet- 
stein, or his attorney, Mr. Vause, hâve reasonable cause to believe that Baern- 
copf wâs Insolvent, and that the payments were made with intent to give 
Wetstetu a préférence? As before stated, the law provides that the person 
recelving the préférence, or his agent acting for him, must hâve reasonable 
cause to believe thkt a préférence was intended, and the cases construlng the 
law make it applicable to attorneys at law who hâve charge of the collection 
of the debt. So I think it will not be disputed that the knowledge of his at- 
torney must be imputed to the défendant in this case. 

It is always difficult In thèse cases to prove actual knowledge, or the Intent 
of the défendant by direct évidence, and y et, the law présumes that a person 
intends tîie legitimate and ordinary conséquences of his act. An intent may 
often be inferred from eircumstances, and, generally, in thèse cases, it bas 
been held that If the Jury believe that sufflcient facts appear to warrant 
them in thé conclusion that the creditor must hâve known or had reasonable 
cause to know the true condition of the bankrupt's financial affairs at the 
tlme thé alleged préférence was given, thëy are warranted in finding a verdict 
for the trustée. But, gentlemen, thèse must be facts proven, not mère con- 
jecture, not mère guess'tvork, but actual facts must be established from which 
the jury may fairly draw the presumptlon that knowledge existed. There 
must be such a condition proved as would put a reasonable man upon In- 
qiiiry and induce hIm to conclude' that a préférence was intended. Facts 
which merely ralse a suspicion or a conjecture of insolvency, or a conjecture 
that he was to be preferred over other creditors, are not sufflcient. If the 
facts proved are such that the jury can safely draw the Inferenee of knowl- 
edge, or of a reasonable cause to believe, upon the part of an intelligent busi- 
ness man that his debtor was insolvent and intended to give a préférence, 
it viflll wart'ant a verdict to that effect. Mère suspicion, mère guesswork, Is 
Insuiticient. 

I do not know, gentlemen, that it Is necessary to say anything further upon 
the law. It bas been stated over and over again, and I think you fully 
understand it. The principal question relates to the knowledge of the de- 
fendant or of his agent, which is imputed to him, as to the actual condition 
of Baerncopf àt the tlme that thé payments were made. 

Upon the facts, theref ore, you bavé to détermine between two théories. 
The défendant Insists that thèse payments were made in the ordinary 
course of business ; that the parties were friends, Baerncopf and Wetsteln ; 
that they had come from the same couhtry In Europe ; that they had known 
each other for màny yeàrs; that they had had long business dealings; that 
dtiring ail the tlme, althongfa Wetsteln had sold Baerncopf bills of goods and 
loaned hIm money, there had never been any difflculty about pàyment; that 
the money was to be paid in December; that the necessities of Wetsteln, in 
order to meet his own obligations, inàde him unusually désirons and anxious 
about this money, and that the pressure, if there was any, was due to that 
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fact, and not from any fear of the Insolvency of Baerncopf. They say that 
ail of the inqulries which were made tended to prove Baerncopf's solvency. 
Wetstein himself dld not go to Pliiladelpliia, as I reeall the évidence, until 
December 26th, and the only knowledge which lie had of Baerncopf's financial 
condition was from the two letters, which hâve not been produced before yon, 
and such information as, he got from hls attorney upon his return to New 
York on the two préviens occasions. Mr. Vause says he made inquirics in 
Philadelphia, and that ail the information which he received led him to 
believe that Baerncopf was entirely responsible. 

In short, gentlemen, the défendants theory is that this was an ordiiiary 
payment made in the ordinàry course of business, and that there was nothing 
which was brought to the attention of either of the parties, the défendant or 
his attorney, which caused them to hâve the least doubt as to Baerncopf's 
condition. On the other hand, the trustée insists that the affair was entirely 
ont of the ordinàry course of business ; that it was so extraordinary that it 
must hâve put both the attorney and Wetstein upon inquiry, and that the 
slightest inquiry would bave disclosed the actual situation. The counsel for 
plaintlff bas called your attention to numerous faets and circumstances of 
whicli he seeks to predicate this conclusion. He insists that the smal! pay- 
ment upon the 15th of December, the difficulty in getting the second payment 
upon the 22d, the payment of the entire sum upon the 26th, there being but 
one business day intervenjng, the fact that the défendant and his attorney 
went to Philadelphia upon the 26th and arrived there at the time the sale 
to Simpson was concluded; the fact that Wetstein did not himself go Into 
the place of business of the bankrupt ; the fact that it was inslsted that cash 
should be paid, and ail the other cireiunstances connected with the transac- 
tion, point to the conclusion that the appointment at Philadelphia on the 
26th was prearranged, and that it, was the intention of Baerncopf, with the 
knowledge of the défendant, to prefer his favorite ereditors at that tlmc. 
I think, as I hâve said,' that this is the crucial question in the case. You 
ai"e to détermine it as business men, without any préjudice one way or the 
other, solely upon the facts. 

ïhere are three causes of action, three separate daims of préférence: One 
relating to the $200 payment, another to the .$500 payment, and the tliird to the 
large payment of $5,100. The facts shown as to the defendant's knowledge 
differ somewhat with référence to thèse three paymcnts. It may be that yon 
may think that there is not sufficient proof of knowledge upon December 15th 
to warrant you in saying that the payment of the .'i'200 was a préférence. It 
may be you may think that there Is not sufficient proof as to the payment on 
the 22d, and it may be, of course, that you may think that there is not suffi- 
cient proof to warrant you in saying that there was a préférence at any time. 
I merely call your attention now to the sub.1ect, because the évidence differs 
somewhat, as you will see, upon thèse varions dates. I bave hère a statement 
of the amoimts paid. The amount paid December 15, 1900, was $200. The 
amount paid December 22, 1900, was $500. The amount paid December 26. 
1900, was $5,100, making a total of $5,800. If you flnd that the entire amount 
constituted a fraudulent préférence under the law, of course your verdict 
would be for the eiitire sum. If you flnd that the payment upon the 2r)th was 
fraudulent, but not upon the other two dates, then you will deduct $700 from 
the amount. If you flnd that the payments upon the 26th and 22d were 
fraudulent, and not on the lôth, then you will deduct $200. If, on the other 
hand, you flnd there were no fraudulent préférences whatcver, your verdict 
will be simply a gênerai one in favor of the défendant. 

John A. Vause, for plaintiff in error. 
A. J. Gleason, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. This is a writ of error from a judgment rendered 
by the United States Circuit Court for the Southern District of New 
York on a verdict of a jury in favor of the plaintiff below for the sum 
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of $6,642.39. Pîaintiff sued as trustée in bankruptcy of Samuel Baern- 
copf to recover various sums paid to défendant below under circum- 
stances claimed to constitute a préférence under the provisions of the 
bankruptcy law. 

It appeared from the évidence that Baerncopf and Wetstein, the de- 
fendant, were old frienc^s ; that Baerncopf resided and did business in 
Philadelphia and Wetstein resided in New York; that in June, 1900, 
Baerncopf owed Wetstein some $1,150, for which Wetstein held Baern- 
copf's note, payable June 8, 1900 ; that on said date said note was ex- 
tended to December 8, 1900; that between the latter part of Novera- 
ber and December 4, 1900, Wetstein advanced to Baerncopf some 
$4,000, and that when said note fell due Wetstein forthwith put his 
entire claim in the hands of his attorney for collection ; that the attor- 
ney went on to Philadelphia, and collected $300 thereon; that on De- 
cember 23d the attorney again went to Philadelphia, and collected $500, 
which was ail that Baerncopf could then spare; that, with only one 
business day intervening, the attorney, on December 36th, went back 
to Philadelphia, taking Wetstein with him, to coUect the balance of the 
account ; that they arrived there just at the time when Baerncopf had 
effected a sale of his two stores to a pawnbroker for $8,444 in cash ; 
that immediately thereafter Baerncopf met the attorney and Wetstein 
at Baerncopf's bank by appointment ; that Baerncopf offered Wetstein 
a certified check in full settlement of his claim, but that Wetstein re- 
fused it, and insisted on having the money, and that Baerncopf there- 
upon paid défendant or his attorney some $5,000 in cash, being the full 
amount of the balance due on said claim. 

It was admitted that Baerncopf was insolvent, and that the payment 
of said claim left the rest of the unsecured claims, amounting to $30,- 
000, wholly unpaid. 

The fact of a préférence having been proved, we think there was a 
sufficient question to go to the jury whether the défendant, by reason 
of the surrounding circumstances stated above, had "reasonable cause 
to believe that it was intended thereby to give a préférence," within 
the prohibition of the act. Irtasmuch as no exception was taken to the 
charge, which seems to hâve been quite as fair to défendant as he was 
entitled to, the exception on the ground that there was not sufFicient 
évidence to. go to the jury should be overruled. 

The judgment is aii&rmed, with costs. 



RILET V. LOUISVILLB & N. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. December 14, 1904.) 

No. 1,289. 

. FEDEBAt COUETS— TBIAI,— DiEECTION DP VERDICT. 

Where, In an action for injuries to a switchman, the évidence, though 
confllcting, was so conclusive in support of défendant'» claim that it woiiy* 
hâve been the duty of the trial judge to bave set aslde a verdict to the 
contrary, It was his duty to direct a verdict for défendant. 

î 1. See Trial, vol. 46, Cent Dig. § 383. 
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2. Samk— Railroads— Unfilled Spaces— Négligence— Evidence. 

In an action for injuries to a swltehman by his eatching hls foot In 
an excavation under a spring rail frog, évidence held insufflcient to estab- 
lish defendant's négligence in maintaining such excavation. 

3. SaME— ASSUMED UlSK. 

Where défendant railroad company maintained from 25 to 30 spnng 
rail frogs, with necessary excavations under the spring rails, in the yards 
in which plaintiff had been vvorking as a swltehman for some six months 
prior to hls injury by having his foot caught in one of such excavations, 
it was his duty to take notice thereof, and he therefore assumed the risk 
of the danger incident thereto. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

W. H. Washington, for plaintifï in error. 

Percy D. Maddin and John W. Judd (Charles N. Eurch and J. B. 
Keetle, of counsel), for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This suit was brought by W. C. Riley, 
plaintifï in error, against the Louisville & Nashville Railroad Company, 
to recover damages for injuries sustained by him while at work, 
on the night of September 35, 1898, in the yards of the company in 
East Nashville, Tenn., as an extra switchman. The accident occurred 
while Riley, carrying a lantern, was walking ahead of a moving car for 
the purpose of changing a link. At the point where there was a 
frog, while so engaged, Riley's foot was caught and held in a hole or 
excavation existing under the rail of the frog, so that the moving car 
ran upon him and crushed his foot. 

Riley's claims, set out in his two causes of action, were, fîrst, that 
the hoîe was a defect in the roadbed, of which he had no knowledge, 
and for the results of which the company, having failed to provide him 
a reasonably safe place in which to work, was responsible; and, sec- 
ond, that he was a green hand, unfamiliar with the locality, unaware of 
the hole, which was dangerous to one engaged in switching cars there, 
and that the company, having failed to warn him of its existence, was 
liabîe. The défense of the company was that the hole complained of 
was not a defect in the roadbed, negligently permitted to exist, but an 
excavation purposely made and maintained under the movable rail of 
the spring frog, and that the plaintifï, who was not a green hand, knew 
or should hâve known of its existence, for it was plainly observable, and 
his duties required him to work over it, so that, if the excavation was 
dangerous, the risk incident to working over it was one he assumed. 

At the conclusion of the testimony, the court directed a verdict for the 
défendant. This action is assigned as error. 

There are no disputed questions of law. The questions are those of 
fact — of the probative force of the évidence. The court below took 
the view that the testimony in support of the company's claim was so 
conclusive that if the case had gone to the jury, and a verdict been 
returned for the plaintifï, it would bave been his duty, in the exercise 

% 3. Assumption of rlsks incident to employaient, see note to Chesapeake & 
O. R. Co. V. Henuessey, 38 0. C. A. 314. 



906 ' 133'iFE0EEAL REPOETEK. 

of a çound judicial discrétion, to set it aside. Holding this opinion, 
he could not do otherWise than direct a verdict for the défendant. 
Patton V. Texas, etc., Ry. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 h. Ed. 
361. The question for us to détermine is whether the court was cor- 
rect in theview taken. : The plaintiff in error insista there was such 
a conflict in the testimony that the case should hâve been submitted to 
the jury. 

The testimony of the company tended to show that the excavation 
into which Riley stepped was one under the rails of a spring rail frog. 
A spring rail frog is one with a movable rail, which is forced out by 
the flangfe of the running wheel, and, when it has passed, is pushed 
back in place by the spring of the frog. If the spring rail fails 
to return to its proper place, the next car passing over it is liable 
to be derailed. For this reason, it is necessary to guard against ob- 
structions to the free movement of the spring rail. Accordingly an 
excavation is made between the ties under the frog, where the spring 
rail is movable, so that coal, sand, or other possible obstructions falling 
between the rails of the frog may not lodge there, but pass through. 
Such excavation is trough-Hke in shape, running back from the point 
of the frog 8 or 10 feet, and extending outside the rail 8 or 10 inches, 
and is plainly observable. A trackman keeps this excavation cleaned 
out. There were 25 or 30 of thèse spring rail frogs in the Nashville 
yards, where Riley worked. Riley was 34 years old when hurt. He 
had been working in the Nashville yards for 5 or 6 months as extra 
switchman. He was intelligent and skillful. Although he worked at 
night, his employment covered the summer, and there were several 
hours of daylight each day in which' to observe the condition of the 
track and frogs where he worked. The defendant's witnesses who testi- 
fied to the above facts were 10 in number — the roadmaster, the yard- 
master, the trackman who kèpt the excavation cleaned out, the members 
of the crew who worked with Riley, and other switchmen, who were 
acquainted with the frogs and their mode of opération. They ail 
testified that the excavation was proper, necessary, and obvions. On 
the other hand, the plaintiff introduced five witnesses. Two of thèse 
were acquainted with spring rail frogs, and admitted they had to be 
cleaned out underneath to keep them in working order. Another had 
had no expérience with spring rail frogs. This left one witness (aside 
from the plaintifï) who insisted that the track should hâve been ballasted 
to the top of the ties where there were spring rail frogs, as well as 
elsewhere. This évidence of the plaintiff and his one witness was too 
slight, in the face of the overwhelming évidence to the contrary, to sus- 
tain a verdict if the case had gone to the jury. 

In Randall v. B. & O. R. Co., 109 U. S. 478, 3 Sup. Ct. 323, 27 h. 
Ed- 1003, thç plaintiff sought to establish that a certain ground switch 
was an improper and darigerous structure, and one witness so testified. 
The lower court directed a verdict for the défendant. Referring to the 
action of th|e court below, in view of the évidence offered, Mr. Justice 
Gray, spealjing for the Suprême Court, said (page 482, 109 U. S., page 
324, 3 Sup! Ct., 27 L. Ed. 1003) : 

"It is the settled law of this court, that when the évidence given at the 
trial, with ail inferenees that the jury could justiflably draw from it, is ta- 
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siiffleient to support a verdict for tlie plalntlff, so that such a verdict If re- 
turned, must be set aslde, the court Is not bound to submlt the case to the 
jury, but may direct a verdict for the défendant. Tried by thls test, there 
was no sufflcient évidence of any négligence on the part of the rallroad Com- 
pany in the construction and arrangement of the switch to warrant a verdict 
for the plalntifC on that ground. The testlmony of the plalntitC and of his 
vi^llness vyas too slight. A rallroad yard, where trains are made up, neces- 
sarily has a great number of tracks and switches close to one another, and 
any one who enters the service of a rallroad corporation, In any worlj con- 
nected wlth the maklng up or moving of trains, assumes the risks of that con- 
dition of things. Although it vras night, and the plalntifC had not becn in this 
yard before, his lantern afiCorded the means of perceivlng the arrangement of 
the switch and the position of the adjacent tracks. The switch was of a form 
in common use, and was, to say the least, qulte as fit for its place and pur- 
pose as an upright switch would bave been." 

See, also, Southern Ry. Co. v. Rhodes, 86 Fed. 423, 426, 30 C. C. A. 
157. 

We are satisfied from an examination of the évidence that the facts 
as to the excavation were as claimed by the défendant. The spring 
rail frog where Riley w^as hurt was a reasonable appliance. The exca- 
vation under it was necessary for its proper opération. Such excava- 
tion was obvious. Any one giving lieed could observe it. Riley's work 
was in the yards. There were 25 or 30 of thèse frogs there. It was 
his duty to know their location, construction, and mode of opération. 
He had been at work there some six months. It must be assumed he 
knew of thèse excavations. If there was danger in working about them, 
he assumed the risk. The testimony conclusively négatives any right 
to recover on his part against the railroad company. Randall v. B. & 
O. R. Ce, 109 U. S. 483, 3 Sup. Ct. 322, 27 L. Ed. 1003 ; Tuttle v. 
Détroit Ry. Co., 122 U. S. 195, 7 Sup. Ct. 1166, 30 L. Ed. 1114; Kohn 
V. McNulta, 147 U. S. 238, 13 Sup. Ct. 298, 37 L. Ed. 150 ; Southern 
Pacific Ry. Co. v. Seley, 152 U. S. 145, 14 Sup. Ct. 530, 38 L. Ed. 391 ; 
Texas & Pacific R. Co. v. Archibald, 170 U. S. 665, 673, 18 Sup. Ct. 
777, 42 Lr. Ed. 1188 ; Choctaw, Oklahoma, etc., Ry. Co. v. McDade, 
191 U. S. 64, 24 Sud. Ct. 24, 48 L. Ed. 96 ; Narramore v. C, C, C. & 
St. L. R. Co., 37 C. C. A. 499, 96 Fed. 298, 48 L. R. A. 68 ; Lindsay 
V. N. Y., etc., R. Co., 50 C. C. A. 299, 112 Fed. 384; Kenney v. Med- 
daugh, 55 C. C. A. 115, 118 Fed. 209. 

The judgment of the court below is affirmed. 



PENNSYLVANIA CASUALTY CO. v. BACON, 

(Circuit Court of Appeals, Second Circuit. November 25, 1904.) 

No. 53. 

Accident Instjrance— Premiums— Patment— Waiveb. 

Deceased accepted an accident policy, providlng that it should not take 
efifeet unless the premium was actually paid prior to any accident on 
which claim was made, and that no waiver of the contract should be 
binding on the Insurer unless indorsed on or attached to the policy, and 
signed by the président or secretary of the company. HeH, that where 
the Insurer did not charge premiums on policles to its agents until they 
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were aetually recelved, a subagent had no authorlty to aceept a note 
froni deceased In Heu of cash for the flrst premium, and to thereby walve 
the provisions of the pollcy. 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

James L. Martin, for plaintiff in error. 
James F. Hooker, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALyLACE, Circuit Judge. The défendant in the court below 
brings this writ of error to review à judgment for the plaintiff entered 
upon the verdict of a jury. The principal assignment of error is based 
upon the ruling of the trial Judge in refusing to direct the jury to find 
a verdict for the défendant upon the ground that the insurance policy 
uf>on which the suit Vvas brought had never become operative because no 
premium had been paid thereon. 

The policy, which was one of accident insurance, was based upon the 
application of one Randâll, and provided, among other things, for the 
paATTient by the défendant, in the event of Randall's death resulting 
from sunstroke, of $5,000 to his wife or légal représentatives. It con- 
tained also the following conditions: 

"This poiiey shall not take effeet unless the premium is aetually pald -pre- 
vlous to aiïy accident vlpèn which claim Is made. * ♦ ♦ Thls contract is 
made and flccepted by the assured subject to the foregoing stipulations and 
couditions, and no walver, altération or modification of this contract sliall be 
binding upon the company unless the same is eudorsed hereon or attached 
hereto and signed by the président or secretary of the conipany." 

It appeared upon the trial that the policy was issued by the défend- 
ant and delivered to Ràndall for his examination and approval after 
negotiations between him and one Shelley, who was a subagent of the 
State agent of the défendant ; that shortly thereafter, and on May o, 
1901, Shelley accepted from Randall, in lieu of the first premium pay- 
able by the policy, Randall's promissory note payable to Shelley one 
month from date; that no part of the note was paid in Randall's life- 
time; that on July 11, 1901, Randall died, his death resulting from 
sunstroke (according to some of the évidence), and immediately there- 
after the plaintifif, who was afterwards appointed administrator of 
Randall's estate, sent his check to Shelley for the amount of the note ; 
and that Shelley, in ignorance of the death of Randall, collected the 
check, but irnmediately upon learning the facts offered to return the 
amount thereof to thé plaintiff, and the latter refused to receive it. 
No évidence was offered upon the trial tending to show that the défend- 
ant had ever expressly or impliedly authorized Shelley to aceept any- 
thing but money in the payment of premiums, or ratified his act in do- 
ing so in the présent , instance. The trial judge instructed the jury 
that if by the agreemettt between Shelley and Randall the note was 
accepted as paynlent Of the premium, and Shelley undertook to pay the 
premium tpthè défendant, the défendant became liable upon the policy. 

The adjûdged cases décide that gênerai agents of insurance com- 
panies hâve authorlty to waive conditions in the policies declaring, in 
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substance, that the policy shall not take effect until the payment of the 
premium, and hold that the delivery of the policy to the assured, with 
an agreement to give crédit for the premium, is such a waiver; and 
many of them hold this to be so notwithstanding the policy provides that 
its terms shall not be waived or modified by an agent without the ap- 
proval of some officer of the company. The cases in the fédéral courts 
which hâve sanctioned this ruling were those in which it appeared that 
the instructions of the company to its gênerai agents were, in sub 
stance, that it would hold them personally responsible for such premiums 
(Miller v. Life Ins. Co., 13 Wall. 282, 20 L. Ed. 398; Smith v. Provi- 
dent Saving Society, 31 U. S. App. 163, 65 Fed. 765, 13 C. C. A. 384), 
or where it appeared that it was the practice of the company to charge 
the premium to the agent at the time of delivering to him the premium 
receipt (Fidelity Comoany v. Getty's Administrators, 39 U. S. App. 
599, 80 Fed. 497, 25 C. C. A. 593). 

Thèse adjudications are not controlling in the présent case, because 
the powers of subagents of the gênerai agents of insurance companies 
are not commensurate with those of the gênerai agents, and because 
it appears hère that it was the practice of the company not to charge its 
agents with premiums until they were actually remitted. The présent 
policy not only provided that it should not take effect unless the pay- 
ment should actually hâve been made, but it also provided that no waiv- 
er or modification of its provisions should be effectuai unless evidenced 
in writing over the signature of the président or secretary of the com- 
pany. Thus in plain terms it informed the assured of the limitation 
of the agent's powers, and that any modification by him alone of the 
■requirement in respect to payment would not be recognized by the 
company. Undoubtedly the company itself could waive or disregard 
either or both of thèse provisions, but évidence that the agent had prom- 
ised to do so was not alone sufficient. Knickerbocker Life Ins. Co. v. 
Norton, 96 U. S. 234, 24 L. Ed. 689. In the récent case of Northern 
Assur. Co. V. Building Association, 183 U. S. 308, 23 Sup. Ct. 133, 46 
I,. Ed. 213, the gênerai subject of the power of agents to waive condi- 
tions inserted in insurance policies was exhaustively considered, and it 
was decided that it is reasonable and compétent for insurance com- 
panies to make it a matter of condition in their policies that any consent 
by an agent to waive or modify any of the express terms of the policy 
shall be manifested in writing by one of its officers, and that when sucîi 
a condition is inserted in the policy such a limited grant of au- 
thority is the measure of the agent's power, and any modification 
or waiver by him not thus manifested is ineffectuai, and does not bind 
the company unless it is shown that he had express authority to dis- 
pense with the condition, or that the company subsequently, with knowl- 
edge of the facts, ratified his action. Giving effect to this décision as 
the latest expression of the law which should contre! the fédéral courts 
applicable to the question now presented, we conclude that the trial 
judge .erred in refusing to instruct thè jury as requested by the de- 
fendant. 

The judgment is accordingly reversed. 
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UNITED STATES r. TWENTT BOXES OF CORN WHISKY et al. 
(Circuit Court of Appeala, Fourth Circuit. November 15, 1904) 

No. 502. 

1. iNtoxiOATiNG Liquobs—Shipment— Désignation or Parties. 

Tiie words, "Qlase; this side up, with care," written on a box con- 
tajning bottles of whisky, are a inere caution to the carrier, and not a 
falsé désignation of the contents of the box, within the meaning of 
Kev. St. § S449 [U. S. Comp. St. 1901, p. 2277], subjecting to a penalty 
any person who sbips liquors under any other than the proper name or 
brand. 

2. Same. 

Rev. St. § 3449 [U, S. Comp. St. 1901, p. 2277], subjecting to a penalty 
ai^r person shlpplng liquors under any other than the proper name or 
brànd, merely applifes to their shlpment under a false brand or désig- 
nation, and not to theIr shipment without any name or brand belng 
placed thereon. 

3. Same— Statutes— Construction. 

Rev. St. § 3449 [D. S. Comp. St. 1901, p. 2277], provldlng that any 
person shipplng liquors under any other than the proper name or brand 
ehall forfelt the liqnors, and be subject to pay a fine of $500, Is highly 
I)ehal in character, and should be strictly construed. 

4. Same. 

Bev. St. f 3449 fU. S. Comp. St. 1901, p. 2277], subjecting to a penalty 
any person shipplng liquors under any other than the proper name or 
brand, applies only to shlpments by distlllers, brewers, manufacturers 
ot, wlne, rectiflers, and wholesale dealers in spirits or f ermented liquors 
oir wines, and not to ail persons generally. 

Iri Error to the District Court of the United States for the Western 
District of Virginia, at Danville. 
For opinion below, see 123 Fed. 135. 

John C. Blair, Asst, U. S. Atty. 
R. B. Glenn, for défendants in error. 

Before GOFF, Circuit Judge, and BRAWLEY and PURNELL, 
District Judges. 

GOFF, Circuit Judge. An information was filed in the court below 
against 60 gallons of corn whisky, packed in 20 boxes, each box con- 
taining 13 quart bottles thereof. N. Glenn Williams intervened as the 
owner. Each box was 12y2 inches wide by 16^ inches long. There 
were no marks on any of the boxes except that on the top of each one 
was written: "Glass; this side up, with care." To each box there 
was a tag attached, on which was written, "O," "Savannah, Georgia." 

There was an agreed statement of facts, and the case was submitted 
on demurrer. The demurrer was sustained and the information dis- 
missed. ; : The United States sued out this writ of error ; the substance 
of the assignments of error being that, under the provisions of section 
3449 of the Revised Statutes [U. S. Comp. St. 1901, p. 2277], it was 
necessary to hâve had printed upon said boxes the correct name of the 
contents thereof, and that, this not haying.been done, the same were 
forfeited to the United States, and that therefore the court below erred 
in not so deciding. 
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Section 34é9, under which the information was drawn, reads as fol- 

lows: 

"AVhenever àny person shlps, transports, or removes any ispirituous or f er- 
mented liquors or wiiiiîs, under any other than the proper name or braiid 
known to the trade as designating the klnd and quality of the contents of the 
casks or packages eontalniug the same^ or causes such act to be done, he 
shall forfeit said liquors or winès, and casks or packages, and be subject to 
pay a fine of five hundred dollars." 

The contention of the United States is, in substance, that said sec- 
tion 3449 requires, under penalty of forfaiture, the shipper of spirit- 
uous or fermented liquors or wines to place upon the casks or packages 
in which they are shipped the true and correct name of the contents, 
stating its kind and quality, and thât, as there were no such marks or 
brands upon the, packages described in the information, the same were 
liable to be forfeited to the United States, and further that said section 
prohibits placing upon such boxes and casks any false or improper name 
or brand; and that the wards "Glass; this.side up, with care," was a 
false and improper name or brand, in violation of said section. 

In order to sustain this contention, it will be necessary for us to con- 
strue the statute as applying not only to distillers, brewers, manufac- 
turers of wine, rectifiers, and wholesale dealers, but also to ail other 
persons, whether they be employed in the varions avocations above 
mentioned or not, and, in addition thereto, to further find that said 
marks upon the boxes wel'C intêndisd'to be a désignation of the contents 
of the same, and tha' as. such, they were false and.misleading. 

We do not think the words, "Glass ; this side up, with care," were in- 
tended as à désignation of the contents of the packages, or that they 
had any relation to the quality or quantity of the same, but were, as the 
court below held, intended as a caution to the carrier, in order that he 
might hâve notice of the necèssity existing for their qareful handh'ng 
That being so, it follows that said packages were shipped without any 
name or brand being placed thereon. 

Is it required, under the provisions of the statute mentioned, that 
the name and brand should be placed upon packages shipped under the 
circumstances of those mentioned in the information? The section 
quoted does not in words say so, and we are of opinion that it should 
not be implied. We think said section was intended to apply to the 
shipping of such wines and liquors under some name other than ths 
proper name or brand — in other words, that it was intended to prevent 
the removal of such liquors under a false brand or désignation. If it 
had been the intention of the lawmalking power to forbid the shipmert 
of wines and spirits so packed unless the boxes were marked so a= 
to show the true kind and the correct name of their contents, the statut*? 
would, we think, hâve been so written. We do not find it proper to 
read into it other words gçeatly enlarging its meaning. It îs highlv 
pénal in chàracter, and should be construed stridtly. For opinion of 
court below, see 133 Fed- 135. Also see U. S. v. Stege et al. (D. Ci 
87 Fed. 553. 

Reaching the; conclusion which we do — that the packages we^e 
shipped without any name or brand thereon, and that they were not 
shipped under a false désignation — it becomes unnecessary for us «o 
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furiher cbûsider the assignmiénts of error. The information îs drawn: 
upon the theory that the statute applies to ail persons, and not simply 
to distillgrs, brewers, manu facturer s of wine, rectifiers, and wholesale 
dealers in spirits or fermented liquors or wines. It contains no alléga- 
tion as to the occupation of the person who shipped the liquor ; that 
being immaterial, under the construction given the statute by the plain- 
tiff in error. In that construction we are unable to concur. 

We find no error in the judgment complained of, and the same will 
be affii*thed. 



In re JANES et al 
(Circuit Court of Appeals, Second Circuit December 6, 1904) 

No. 52. 

1. BANKR-DPTdT— Paktnersitip— Individual Assots— Applicatiow. 

Where a partnership attd the Indivldual mêmbers, being insolvent, were 
adjudged bankrupts, and, tbe, flrm had no assets, flrm ereditors were not 
entltled to sbare In the indivldual assets of one of the partners, which 
assets wère wholly dlstrlbiitable to hls Indivldual ereditors, under Bankr. 
Act Juiy 1, 1898, c. 541, § 5f, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3424], 
providln^ that the net proceeds of the Indivldual estate of each partner 
shall be applied to thç payment of hls indivldual debts, and that the 
surplus pniy shall be applied to pay partnership debts. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of New York, in Bank- 
ruptcy. 

For opinion below, see 128 Fed. 527, 

Thls cause cornes hère upon pétition to réview an order of the District 
Court, Western District of New Yorli, afBrmlng a rullng of the référée to the 
effect that the ereditors of the bankrupt partnership shall share with the 
ereditors of the indivldual partners In the estâtes of such indivldual partners. 
The relevant provisions of the banlsrupt act are (section 5): 

"(f) The net proceeds of the partnership property shall be appropriated to 
the payment of the partnership debts, and the net proceeds of the indivldual 
estate of each partner to the payment of hls indivldual debts. Should any 
surplus remain of the property of any partner after paying his indivldual «lebts, 
such surplus shall be added to the partnership assets and be applied to the 
payment of the partnership debts. Should any surplus of the partner.ship 
property remain after the pj^ying the partnership debts, such surplus shall be 
added to the assets of the indivldual partners In the proportion of their re- 
spective Interests in the partnership. 

"(g) The court may permit the proof of the elaim of the partnership estate 
against the Indivldual estâtes, ahd vice versa, and may marshal the assets of 
the partnership estate and indivldual estâtes so as to prevent préférences and 
secure the équitable distribution of the property of tiie several estâtes. 

"(h) In the event of one or more but not ail of the members of a partner- 
ship being adjudged banlrrupt, the partnership property shall not be adminis- 
tered in bankruptcy, uniess by- consent of the partner or partners not ad- 
judged bankrupt; but such partner or partners not adjudged bankrupt shalt 
settle the partnership business as expedltiously as Its nature will permit, and 
account for the Interest of the partner or partners adjudged bankrupt." 

Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3424]. 
1 1. See Bankruptcy, vol. 6, Cent. Dig. § 559. 
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V. H. Riordan, for petîtioner. 
Frank M. Loomis, for trustée. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge (after stating the facts). The bank- 
rupts were adjudicated such on February 13, 1904, and a trustée 
appointed, who proceeded to sell ail the assets of the copartnership 
and individual estâtes. The individual estate of'H. S. Janes pro- 
duced $15.50, the individual estate of Ezra S. Janes produced $6,- 
155.06, and the fîrm assets sold for $10. Whether the last-named 
sum was ever collected is not clear, but the référée finds that the 
firm assets are "none." Both partners are insolvent. Creditors 
of the pairtnership and creditors of Ezra S. Janes proved their 
claims, and it has been held that ail shall share alike in the estate 
of Ezra — a décision which the petitioner hère, a créditer of Ezra, 
seeks to review. 

It will be noted that such a marshaling of the assets is not a.' 
provided in the sections above quoted, but it is insisted that when 
there are no firm assets and no solvent partner an "exception" is 
created, to which the rule of the statute does not apply. It seems 
unnecessary to add anything to the extended discussion of this 
question already published in the Reports. Référence may be had 
to the careful and exhaustive historical review of the authorities 
which is contained in Judge Lowell's opinion in Re Wilcox (D. C.) 
94 Fed. 84, and to the later décisions which sustain the construction 
adopted by the district court in case at bar. In re Conrader (D. 
C.) 118 Fed. 676, affirmed 121 Fed. 801, 58 C. C. A. 249 ; In re Green 
(D. C.) 116 Fed. 118. 

We are of the opinion that the rule to be applied is the rule laie 
down in the sections above quoted from the bankrupt act. It was 
within the discrétion of Congress to leave this subject of the mar- 
shaling of assets to the courts, to be disposed of in accordance with 
equity principles and practice, or to provide that the gênerai rule 
should be modified in particular cases. It has done neither. On 
the contrary, it has itself directed how the assets shall be marshaled, 
and it has done so in language broadly covering this case as well 
as ail the others. The language is plain, explicit, and unambigu- 
ous; it names no "exception"; its phraseology conveys no inti- 
mation that any "exception" is contemplated. To inject into the 
act an excepting clause where none has been enacted would seem to 
be judicial législation. For this reason, we hâve reached the con- 
clusion above expressed. 

The order under review is reversed, and the cause remanded, 
with instructions to marshal the assets in accordance with the direc- 
tions of the bankrupt act. 
183 F.— 58 
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mCOLA BROS. CO. v. SPEER BOX & LUMBBR CO. 

: : ' (Oirctiit Court of Ippeals, Third Circuit. January 5, 1905.) 

No. 62. 

1. SaI(Es— Bbeach OF CoNfiiACT— Damages— Evidence— REtEVANCT, 

In an action for breach pf a contract for tlie sale and delivery of lum- 
ber, to bave been dellvered'on March 21, 1903, It was net an abuse of tbe 
trial eoùrt's discrétion to lîermit évidence of tbe value of such lumber at 
tbe place of delivery on March 7, 1G03, and in tbe May foUowing, as too 
: remoteii^ point of time; tbe court having propeyly instructed tbe jury 
tbat défendant was "liable pnly for tbe différence between tbe contract 
price âiid tbe mark et value of tbe lilmber not dellvered on tbe day and at 
tbe placé specliied for delivery. 

In Error;to the Circuit Court of the United States for the Western 
District of Pennsylyania. 

Wâtson B. Adair, for f>!aintiff in error. 
R. B. Ivory, for défendant in error. 

Befoi-e DÂtL AS ancî-dRAY, Circuit Judges. ' 

DALLAS, Circuit Judge. Thç défendant in çrror was plaintiff in 
the court bel o\y, and the plaintiff in error was défendant. The action 
was brought to recover damages for the breach of a contract for the 
delivery pfcottoriwood.iumbér duringthe winterof 1903-03; thatis to 
say, as was agreed updiri the- trial, on or before March 21, 1903. The 
only spécifications insist;ed upon gp to the admission, against objection, 
of certain.eyidence upori the subject of damages. 

"TThe wHole case for the plaintiff in error" is stated in his brief to bc 
that, inâsmiich as the ihquiry was "as to the value of the lumber on the 
31st of, March, 1903, * * * proof as to what the value was in 
the month of May, 1903, and, still further, what it was on the 7th of 
MarcH, 19Ô3, introduced ; irrelevant and incompétent évidence." This 
position is untenable. It is true, of course, that no i açt is relevant which 
does not tend either to prqve or tO disprpve the matter in' issue, and it 
is likewise true that the évidence with which we are now concerned was 
directed to the asçertaitipient of the value of cotton-yvood lumber, in 
the vicinity of Pittsburg, pR the 21st of March, 1903. But it does not 
follpw that the testimony shpuld hâve been strictly confined to that day, 
and the question beforC; us is:whef;her the learned judge, in admitting, 
thç; évidence of value as pf; two weeks before and abont tv^p months after 
March 21, 1903, committed; Teversible error. It would be difficult to 
supply any précise test for determining, in ail cases, whether any fact 
proposed to be proved is or is not too remote to be tnaterial, and we be- 
lieye that, no attempt tpidpiiSp'has eyer been made. ^ The circumstances 
■of,each. case are neçegsari|y;<:pntrq,l.ling, and the action ;.of the trial judge 
will not ht disturbed by an appeîlate court, unless ari abuse of discré- 
tion quite clearly appears. If the évidence be so remote as to be wholly 
immaterial, it is, no doubt, his duty to reject it ; but, if it be sufficiently 
near to hâve a tendency to lead a reasonable man to a belief respecting 
the matter in dispute, it ought not to be excluded, but should be submit- 
ted to the jury, which, in determining the weight to be given to it, may 
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and should take into considération its séparation in point of time from 
the subject under investigation. Fort Pitt Gas Co. v. Evansville Con- 
tract Co., 123 Fed. 64, 59 C. C. A. 251. The learned judge did net fail 
to make this plain to the jury in the présent case, for in his charge he 
said: 

"It Is the gênerai rule of law that In the sale of goods and chattels, 
whether the subject-matter of the sale is wheat, or lumber, or cattle, or 
whatever It may be, where a contract Is broken by a fallure of the vendor or 
seller to deliver, the measure of damage is the différence between the con- 
traet prlce and the market value of the articles at the tlme and place of de 
llrery under the contract. * • ♦ No spécial circumstance has been dir;- 
elosed hère that takes this case eut of the gênerai rule of damages estab- 
lished by the courts everywhere, and whieh I hâve laid down to you — the 
différence between the contract price and the market value at the time and 
place when and where this lumber was to be delivered. « • * They 
could hâve delivered It on the 21st of March, and they were not bound to 
deliver It before; • • • and in so far as there was a fallure to deliver 
the lumber due under this contract the plaîntifE Is entitled to recover for 
the undelivered lumber the différence between the contract prlce and the 
market value at McKees Rocks, or in Pittsburg, which is the same thing, on 
that date. And what that was is to be determined by you from a considéra- 
tion of ail the évidence in this case. What was, under the évidence, the fair 
market value of cottonwood lumber of the kind described In this contract at 
McKees Rocks, or In Pittsburg, on or about — wè will say on — the last day 
when this lumber was to be delivered? And that you ought to determlm- 
from a calm and fair considération of ail the évidence in the case. The 
object of the law is, so far as It is humanly possible, to compensate a persoii 
who justly complains of the breach of a contract. It is not Intended to puti- 
Ish the man who is In default. That is not the purpose of the law; but 
it Is to compensate the party to the contract, who has been disappointed, who 
has lost the article for which he contraeted. And, in determining that ques- 
tion, I repeat that the jury ought to give a fair considération to ail tht' 
testimony in the case bearing upon that point, and to be governed by the 
prépondérance of the évidence, the weight of the testimony." 

Thèse instructions not only accurately stated the applicable rule of 
law, but distinctly impressed upon the jury that it should consider ail 
the testimony with référence to the latest day upon which the défendant 
might bave made delivery under the contract. More than this could 
not properly hâve been done. Cottonwood lumber was not always in 
the Pittsburg market, and the restriction of the évidence of its value 
to any narrowly limited period would probably hâve defeated what the 
learned judge rightly regarded as the fundamental object of the law — 
"to compensate persons who justly complain of the breach of a con- 
tract." His discrétion, we think, was correctly, as well as rightfully, 
exercised ; for, in our opinion, the évidence which it has been supposed 
he should hâve excluded was neither wholly irrelevant, nor so remote as 
practically tO be immaterial. 

The judgment is affirmed. 
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A. B. MII*N1R SEATING CO. y. YESBERA. 
(Circuit Court of Appeals, SIxth Circuit Noverober 10, 1904.) 

No. 1,306. 

1. Çatents— Invention— CouNTEB Sbats. 

The Milner patei^t, No. 597,686, for Improvements In counter stools, 
ûsed in stores, consïstlng chleiiy of the use of a spring, which automat- 
leaily throws tlie seat .over toward and under the counter when not in 
use, and a rest (or. thé stool arm when in use, althougli eombining old 
eleiiients, produces a new and Improved resuit, and discloses invention 
and novélty. Also héld inf ringed. 

2. Samb-j-Anticipation— Evidence. 

The fact that a défendant has approprlated the devlce of a patent, and 
bas heen very suecessful In its sale, is persuasive évidence against him 
on the défense of anticipation. 

3. SAMÉ—iNrEiNGEMENT— Change of Form. 

That a défendant has bhanged thé form of parts of a paténted device 
80 that thèy are morë clumsy in àppearance and less useful, but are 
filnctionâlly the sanie, does not avold infrlngement. 

Appeal from the Circuit Court of the United States for the North- 
ern Distridt of Ohio. i ^ 

Thos. B; Hall, for appellant. 
Almon Hall, for appellëe. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This case was before us on a former 
occasion, when we reversée the decree of the lower court which had 
been rendered against the coniplainant upon a demurrer to the bill. 
111 Fed. 386, 49 C. C. A. 397. The suit is one for the infringement 
of a patent granted to Milnpr January 18, 1898, atid numbered 59v,- 
686, for improvements in, counter stools, used chiefly in stores. The 
improvements consisted, in part, of a spring, which, coiled on the pipion 
of a bracket resting upon . the iloor, extended upward and backward 
behind the arm of a seat ; the lower end of the arm being pivoted in the 
floor bracket containing the spring. The office of the spring was to 
throw the seat over to\vard and under the counter when not occupied, 
thereby leaving the fîoor spaçe less obstructed than if the seat remaingd 
in a fixed position. The détails and supposed advantages of the pat- 
ent are stated in the former opinion. The bill had then been dis- 
missed for the reason, as held by the lower court, that the patent 
showed no invention. In reversing the decree we said: 

"It may be admltted that the invention is one of narrow limitations, but 
vre are not prepared to hold that in the clrcumstances, which may be sus- 
ceptible of proof, the patent should be held vold, in the absence of any an- 
ticipation, and supported, as it is possible it may be, by évidence that it 
fulfills a useful purpose, and has been extenslvely adopted by the public In 
practlcal use, and further supported by the presumptlon of validity arlslng 
from the allowance of the patent by the Patent Office, the force of which 
presumption is augmented by the fact that there was a serious coutest in the 
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office, which mtjst hâve devcloped the characterîstics of the patent, and 
brought them polntedly into view." 

After the mandate was sent down, the défendant answered, denying 
that Milner invented the improvements for which his patent was grant- 
ed, alleging that Milner's supposed invention had been anticipated 
by several patents, which are enumerated, and denying infringement. 
The case was heard in the Circuit Court upon the pleadings and proof. 
The bill was dismissed upon the ground, as stated in the decree, that 
the patent to Mihier "is invalid and void for want of patentable in- 
vention in the device described in said patent, and for lack of novelty 
in said patented device." The spring is exhibited in our former opin- 
ion. But it seems désirable to reproduce the stool, in order that the 
relation of ail the parts of the stool may be the better understood 




A is a recessed bracket fastened to the floor and to the base of the 
counter. "b" is a pivot extending through both sides of the bracket 
and the lower end of the arm, B. D is the spring, which is coiled 
around the pivot, and has an extension, "g," which rests on the base 
of the bracket, and another extension, "f," reaching some distance up 
the arm and engaging the back side thereof. The arm of thé stool, 
when that is opened, rests upon the rear part of the bracket at "d." 
The claims are as follows: 

"(1) In a counter stool, a recessed floor bracket, a curved stool arm pivoted 
In the bracket and engaging one of the walls of the bracket to form a stop 
to llmit the outward movement of the arm, a spring encircling the pivot of 
the arm having extensions engaging, respectively, the stool arm and bracket, 
a seat plate formed on the upper end of the stool arm and disposed in a 
plane substantially at rlght angles to the upper end of said stool arm when 
the latter Is in a folded position, whereby the seat of the stool will fold 
close against the counter, the said angle of the seat plate with the stool 
arm being such as to cause the seat to lie In a horizontal plane when the 
latter Is in position for use and a seat secured to the sèat plate. 

"(2) In a store or counter stool, a recessed floor bracket, an arm pivoted 
to the bracket and engaging one of the walls of the bracket to form a stop 
to limit the outward movement Of the arm, a spring engaging the stool 
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arin and bratMet;; respectlvely, â seàt plate formed on the upper end of 
sald arm and so dlsposed In a plane ât an angle to the upper end of 
said stool arm that when the latter is In a folded position the seat of 
the sto'61-'ii(i'llI fold close agalnst the counter, the sald angle of the seat plate 
with arm' bélng 'sueh as to cause the seat to lie in a horizontal plane when 
thei ; latter Is in a position for use, and a seat secured to the seat plate, sub- 
stantially as descrlbed." 

Sëtëiïir patents were introdiiced by the défendant to prove that 
Milnef hàd been anticipated. Most of the features of his stool are 
showh tp bave been developed in former patented devices, and the con- 
troversy in respect of the vâlidity of the patent seems to be narrowed 
to the provision, and particularly to the location, of the spring D and 
thé rést ^d." It is to those features that we mainly give attention. 
In a British patent to Rettie, granted in 1881, for a folding seat, two 
seat arms were used, which were hinged at différent places on the 
bottom of the seat, on^i behind the other. Between the seat and the 
floor thèse arms crossed each other. The front arm, which was 
straight, pass^d dowft to, and was pivoted in, a fîoor bracket. The 
rear arm, after crossirig the other, was turned to, and pivoted in, a 
bracket fixed to the counter, This arm extended beyond the pivot, and 
near the end of this extension otte end of a coiled spring was attached. 
The other end of the sprîngwas attached to a pin on the fîoor bracket, 
or standing in the fioor, it is not clear which. There is no such rest 
for the seat arm on the brackets, or either of them, as that in Milner's 
patent. At a certain stage of the turning of the seat arms on each 
other, a shoulder on one rests on a stop fixed on the other. There 
is much dissimilarity between this construction and Milner's. The 
spring is exposed to in jury, and it, as well as the arm to which it is 
attached, is in the way of the feet of one using the seat, and it is 
attached to the arm which folds up the back of the seat. The mechan- 
ism is complicated, while Milner's is simple and compact, and offers 
as little obstruction to the user as seems possible. A patent to Mealia, 
issued in 1872, shows a coiled spring to close the seat, one end of which 
is set in the fioor and the other presses against the front of the seat 
arms. It is not located on the bracket, and the rest consists of a hook 
hinged to the seat and let into a staple in the wall by hand. The seat 
is not adapted to face the counter, but to the use of one having his 
back to the wall. Another patent to Corwin, issued in 1881, shows 
a seat which, when not in use, is whoUy behind the wall of the counter. 
The arm of the seat is horizontal, and the seat is pulled out through an 
opening in the wall until a notch in the lower side of the arm reach- 
es the wall and drops into a catch there. The rear end of the arm 
is pivoted to an upright arm, which, at its bottom, is pivoted in a 
bracket having a spring thereon coiled about its pivot, designed to 
throw the arnis and the seàt back under the counter when the arm first 
mentioned is lifted ofï the catch in its notch. It did not close automat- 
ically. The éléments of this combination are wholly unlike those of 
Milner's, except '|:hé spring, which is substantially the same. If the 
claim in the, latter's pàte,nt were for the spring alone, this of Corwin 
would anticipate it. But Milner puts the spring in another place in 
combination-with other parts of a counter seat, and we nowhere find any 
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combination of the éléments he employs much resembling his, lie bas 
undoubtedly sifted out of the older art the éléments which he reorganizes. 
But he has reorganized in such a way as to effect a new mode of opéra- 
tion with a distinctly better resuit. None of the other prior patents 
make so near an approach as those \ve bave analyzed, and it is évident 
that thèse do not any of them combine the same éléments as in the same 
way co-operate in Milner's invention. The convenience to users of his 
method of combining the operative parts, the automatic opération made 
possible thereby, and the security of that élément most exposed to injury 
are the bénéficiai résulta of his production. The proof aiso shows that 
the Milner counter seat has met with considérable public favor, and, 
what is persuasive évidence of its advantages over those of the con- 
structions the défendant advances as anticipations, the latter appro- 
priâtes Milner's production as the foundation of his own business, 
and has therewith been very successful. Lehnbeuter v. Holthaus, 
105 U. S. 94, 96, 36 L. Ed. 9.39 ; Gandy v. Belting Ca, 143 U. S. 587, 
595, 12 Sup. Ct. 598, 36 L. Ed. 272 ; Lamb Knit Goods Co. v. Lamb 
Glove & Mitten Co., 120 Fed. 267, 56 C. C. A. 547. The défendant 
has not succeeded in efïacing the reasons which were given in our 
former opinion for upholding the patent, and upon more mature re- 
flection upon the whole case we are convinced that it should be held 
valid. 

Upon the question of infringement there can be no doubt whatever. 
The only différence between defendant's counter seat and Milner's, 
worth mentioning, is that, whereas in Milner's ' the arm of the seat 
as it rises is slightly curved outwardly from the counter, and then is 
curved inwardly and upwardly to the seat, in the defendant's the 
arm first curves inwardly and then outwardly and upwardly to the 
seat. The former would seem to be the better, as it gives more 
Toom to the feet and dress of the user, but it is not of the essence of 
the invention; there is no such limitation in the çlaims; and the 
variation is only a mère change of form, seemingly adopted to évade 
the Milner patent. The making the arm in more bungling shape and 
less useful does not avoid infringement. Penfield v. Chambers Bros. 
Co., 92 Fed. 630, 34 C. C. A. 579 ; Chicago Fruit House Co. v. Busch, 
2 Biss. 472, Fed. Cas. No. 3,669 ; Roberts v. Harnden, 3 Cliff. 506, 
Fed. Cas. No. 11,903. 

The decree of the court below should be reversed, and the cause re- 
manded, with directions to enter a decree for the complainant for an 
injunction and for profits and damages to be ascertained. 
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EICH V. BALDWIN, TUTHILL & BOLTON. 

(Circuit Court ot Appeals, Slxth Circuit. December 3, 1904.) 

No. 1,300, 

1. Patents— Invention— CoMBiNATiON of Oid Eléments. 

There is no inYentlon In selecting and puttlng together the most désir- 
able parts of différent naachines in the same art, maklng a new machine 
ip whlch each part opérâtes In the same way as it did In the old, and 
cffects the same resuit. 

2. Same— Infbingement— 8aw-Stbetchino Machines. 

The Rlèi' patent, No. 548,394, for a saw-stretchlng machine, discloses 
invention In comblnlng with éléments of différent prlor machines an Im- 
proved mechanlsm for movlng the rolls to change their placé of bearing 
upon the saw, whlch has glven the machine popularity and a wlde sale; 
but, Its valldlty belng dépendent alone on such single feature, the patent 
miist be narrowly construed, and is net Infrlnged by a machine In which 
a différent mechanlsm la used for moving the rolls, although it accom- 
plishes the same resuit 

3. Same— Improveb. 

If yaHdlty is glven to a patent only by an Improvement of a narrow 
charaeter, just sufficlent to cross the Une which divldes mechanlcal im- 
provepuent from patentable invention, the inventer wlll be protected only 
as to such Improvement as is speclflcally described, and is but llttle aided 
by the doctrine of "équivalents," which term has a variable meaning and 
Ib mcasured by the charaeter of the invention. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Charles C. Bulkley, for appellant. 
E. A. Maher, for appellees. 

Before LURTON, SEVERENS. and RICHARDS, Circuit Judges. 

SEVEI^ENS, Circuit Judge. This suit was brought by the patentée, 
and after his death revived by the appellant, upon a bill which allèges 
the infringement by the appellees of letters patent No. 548,394, granted 
to the said Elisha B. Rich, October 26, 1895, for improvements in 
saw-stretching machines, and prays for an injunction and an account- 
ing. The answer dénies that the patentée was the original inventer 
of the so-called improvements ; allèges that they had already been pat- 
ented to one Milo Covel; that the invention had been abandoned by 
Rich ; had been in public use for more than two years ; and, further, 
dénies infringement. At the hearing in the court below, upon the 
pleadings and proofs, the bill was dismissed upon the ground that there 
was no invention in Rich's alleged improvements. 

The "invention relates," says the patentée, "to that class of machines 
which are employed to roll, stretch, and re-form saws which by stress 
and strain during use hâve become distorted." He states that thereto- 
fore the rolls in such machines had been mounted vertically, and in 
opération were lifted by power and dropped by gravity, relatively to 
the saw, which remained stationary, but which, as we suppose, must 

î 1. See Patents, vol. 38, Cent. Dlg. §§ 27-29. 
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hâve been moved f rom time to time as its différent sections were operat- 
ed upon; that his object was to obviate the necessity of moving the 
saw about, and "to provide a horizontally positioned machine adapted 
to positively and directly move the relis back and forth in both direc- 
tions, the saw itself remaining in a stationary position" ; and that his 
invention "consists, in conjunction with a plurality of stretching rolls 
revolved by suitable mechanism and adapted to act upon the fiât sur- 
face of a saw, of mechanism by which the shafts of said rolls are geared 
together and rotated in unison, and said rolls or roll and shaft moved 
back and forth relative to the saw-surface, in addition to their move- 
ment of rotation, by means of a positive connection between said rolls 
and the member manually operated to effect this movement." He fur- 
ther States that his invention inckides certain détails of construction, 
which he proposes to point out and claim. 
Fig. S of the drawings is hère reproduced: 




Nos. 13 and 14 represent the rolls. The frame, 40, in which the 
shafts are journaled, is movable to right and left by means of the 
cogged pinion, 45, having a handle, 44, and operating in corresponding 
cogs, 43, along the base of the frame. By this movement of the frame 
the rolls are themselves simultaneously and correspondingly carried 
along on the shafts by which they are revolved, and the shafts are 
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simultaneously revolvéd tfy meails of the gearing, 20 and 25. The up- 
per part of the frame; with the upper rôll, can be opened at the pin, 
43, and ttvrned upward dn a hmge atthe right to permit the saw to be- 
put in arid taken ùét. ' When closed the pin holds the upper and lower 
parts of the' frame in proper relation at that end. The distance be- 
tweeh thë'fâces of thé rûlls is graduated by the mechanism shown in the 
upper part'ôf the figure.' For thé purposes of this case we do not need 
to pursùe' thé- détails of ettftstructioil' further. The claims involved are 
the first àM: second. They are as follows: 

"(1) Tbe çdpbination In a savv-stretctilhg machine, of a pluraUty of stretcli- 
Ing rolls; iDaunted upon rotatèd shafts, and adàptecl to be moved laterally rela- 
tivély to a saw to be ûperated upon and friaiûes witbin wbicli sâid shafts and 
roUs are mounted, one of wblch frames Is hinged to the other and adapted to 
be moved away from the other, together with positively and directly oporating 
devices by which said rolls are moved positively baclj and fprth to adjust the 
rolls relatively to the saw surface. 

"(2) The combination in a saw-stretching machine, of a plurality of stretch- 
ing rolls mounted upon rotated shafts and adapted to be moved laterally from 
side to side relative to a saw to be operated upon and longitudinally niovable 
frames acting upon, or carrying, the rolls to impart to the same the movement 
aforesaid and a manually operated rack and pinlon device between the mov- 
able frame and the point of application of the power." 

The patent specially relied on in the answer as anticipating the im- 
provements of Rich is No. 380,863, to Milo Covel, dated April 10, 1888. 
In taking the évidence the appellees ?ils(> introduced another patent re- 
lating to the same stibjcct. No. 259,068, granted to T. S. Wilkin, lune 
6, 1882. The patent to Covel shows the rolls mounted on vertical 
parallel shafts, and the patentée States that he adopts this posi- 
tion instead of the horizontal position, "as is usttàlly the case," 
in order to obtain certain advantages, which he spécifies. It is 
interesting to riote that Rich, as we hâve said, distinguisiies his 
invention from the earlier art by puttiiig thèse parts in a hori- 
zontal position, and explains the advantages thereof ; whereas 
Covel States that he puts his in vertical position instead of the 
horizontal, for the purpose of showing the advantages of that position. 
Turning to the Wilkin patent, we find that his saw stretcher has the 
shafts and rollers in a horizontal position— a prototype, in this respect, 
of the patent in suit. An analj'sis of the Covel patent shows that it has 
the parallel shafts and rolls, with gearing to operate them, as in the 
Rich patent. One of the shafts and its bearings turn on a pivot at 
one end, and open at the other end to receive the saw and to let it ont. 
The rolls and shafts and the frame in which they are set are cajiahle 
of being moved relatively tp the saw. Means are provided for grailuat- 
ing the distance apârtof the rolls and their pressure against the same. 
The means employed are the équivalents of those in the Rich patent, 
unless it' be'that in the one the apparatus is vertical, and in the other 
horizontal, and a certain différence in the means for moving the rolls, 
presently to be noticed more particularly. But if there were any spécial 
advantage in the horizontal position over the vertical, it had already 
been disclosed in the Wilkin patent. Besides, if the Wilkin and the 
Covel patents' cûllectively contained ail the features of the Rich patent, 
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there would be no invention in changing one of the déments of the 
Covel patent by bringing into it a feature of the Wilkin patent. Over- 
weight Counterbalance El. Co. v. Henry Vogt Mach. Co., 102 Fed. 
957, 961, 43 C. C. A. 80, and the cases there cited. 

\Yith respect, however, to the means for shifting the movement of the 
rolls f rom place to place, there is an advance of some conséquence be- 
yond the prior art, which we will now point ont. In Covel's patent 
this movement was effected by suspending an inner frame, containing 
the shafts and rolls, by a strip of some flexible màterial, for instance 
leather, attached to the frame by one end, and having the other woimd 
over a shaft or drum in the outer frame, turned by a handle. The shaft 
had fixed upon it a ratchet wheel, into the cogs of which a pawl would 
fall to prevent the drum from running back, and thereby letting down 
the rolls. Winding this up would lift the rolls relatively to the saw, 
and by lifting the pawl out of its place the rolls would be let down and 
secured again by the pawl to the changed position. We hâve seen 
that the device of Rich was to effect such movement by a cogwheel 
pinion operating in. corresponding openings in the bottom of the frame 
carrying the rolls, and having a handle to turn it. Ordinarily this 
provision of a common method for such a purpose would hardly amount 
to invention, but hère the proof indicates, and we think it probable, that 
the means employed by Rich for changing the position of the rolls in 
operating upon the saw haé a spécial adaptability, in this : that whilc 
the method of Covel permits changes of only a definite and unifortii 
distance by moving the pawl from one cog in the ratchet wheel to an- 
other, a somewhat hindering manipulation, and results in rolling the 
saw at fixed places, the method of Rich enables the operator to change 
the bearing of the rolls upon the saw to any désirable distance and to the 
identical place where the opération is required, and this is readily done 
by turning the handle of the cogged pinion one way or the other and 
to the extent necessary to suit the requirements. We are inclined to 
think that the combination of this improvement in the organization of 
such a machine would bave the quality of invention, under the rule 
stated in Dowagiac Mfg. Co. v. vSuperior Drill Co., 115 Fed. 886, 901, 
53 C. C. A. 36 ; Star Brass Works v. General Electric Co., 111 Fed. 
398, 400, 49 C. C. A. 409. We understand that the language in the 
first claim, "with positively and directly operating dèvices by which 
said rolls are moved positively back and forth to adjust the rolls rela- 
tively to the saw surface," refers to the means described in the spécifica- 
tion, for a claim for ail means of doing the thing mentioned would be 
too broad to be valid. The second claim more clearly makes those 
spécifie means a part of the combination. 

But the patent stands upon this narrow ground, and the question re- 
mains whether the défendants infringe it. In order to establish 1he in- 
fringement of a mère improvement in a machine of former devices al- 
ready in use for accomplishing a similar purpose, the means rnust be 
substantially the same, operating in the same way, and accomplishing 
the same resuit. 

"If," said Mr. Justice Day, then a member of this court, in Ross- 
Moyer Mfg. Co, v. Randall, 104 Fed. 355, 43 C. C. A. 678, "the field 
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of invention îsjimîted, and an improvement of a narrow cBàracter has 
been made, just sufficient: to cross the line which divides mechanical 
improveitient from patentable invention, the inventor will be allowed the 
spécifie description shown, and no more." To the same effect is Koko- 
niO Fence Machine Co. v. Kitselman, 189 U. S. 8, 23 Sup. Ct. 521, 47 
L. Ed. 68|9. : It is not enough that the same resuit is accomplished. 
The need «atisting, it is ithe privilège of any other man to effect the 
resuit ifiiie, does it by différent means. The défendants do not use 
the cogged pinion device to move the roils, but use a boit fbced in the 
frame, and havîng a screw and extending through a fixed bearing and 
having â' nut thereon cdntrollable by a handle. By turning the nut 
one vi'ay or the other, moyement is given to the rolls. The same resuit 
is accompKshed as by Rich's device, and it is urged that the means are 
équivalent. ; This is true only in a broad sensé, and might, perhaps, 
be wrell said i if the Rich patent was for a primary invention, or one 
having broad Hmits, as in the well-known case of Morley S. M. Co. 
v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, 32 L. Ed. 715. But, as 
we hâve sâid, it was not. As we hâve several times had occasion to 
say, and whàt is indeed well established in patent law, the term "équiva- 
lent" has à variable meaning, and is measured by the character of the 
invention to which it is applied. McCormick Harvesting Mach. Co. 
V. Aultman, Miller & Co., 69 Fed. 371, 16 C. C. A. 259; Penfield v. 
Chambers Bros. Go., 92 Fed. 630, 34 C. C. A. 579 ; McSherry Mfg. 
Co. v. Dowagiac Mfg. Cd., 101 Fed. 716, 41 C. C. A. 627. Différent 
means for: moving the rolls by power directly applied existed. Rich 
saw one of them. The défendants found another. We could not give 
such breadth to the Rich patent as is claimed for it without giving him 
a monopoly of ail means capable of effecting the resuit which was the 
object of his invention. His patent does not confer so extensive a 
right. 
The decree dismissing the bill will be affirmed, with costs. 



CHISHOLM et al. v. FLEMTNG et aL 

(Circuit Court, D.Dela\vare. January 16, 1905.) 

No. 248. 
1. Patents— iNïBiNGEMENT. , • 

The daims of letters pateiit No. 421,244, clatefl February 11, 1890, 
granted to Chartes P. Chlsholm and John A. Obisholm for "improve- 
ments In thé method of hulllng peas," sustalned, and held to bave been 
Infrlnged. 
( Syllabus by the Court.) 

In Equity. 

Gustav Bissifig, for complainants. 
Robert S. Taylor, for défendants. 

BRADPORD, District Judge. The bill in this case charges înfrînge- 
ment of letters patent of the United States No. 421,244, dated Feb- 
ruary 11, 1890, granted to Charles P. Chisholm and John A. Chisholm 
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for "Improvements in the Method of Hulling Peas." This patent was 
carefully considered by this court in Chisholm v. Johnson, 106 Fed. 
191, and was sustained. The circuit court of appeals, through a ma-, 
iority of its meinbers, reversed this décision, holding that the patent 
had been anticipated. 115 Fed. 625, 53 C. C. A. 123. The parties in 
this suit are not the same as those in Cliisholm v. Johnson. But this 
circumstance alone would not, in view of the décision of the appellate 
court upon the same patent, justify this court, if the proofs were the 
same in both cases, whatever might be its convictions upon the subject, 
in entering into the question of the validity or invalidity of the patent. 
The proofs, however, are not the same in both cases. In this suit are 
presented not only tlie proofs adduced in the former case, but évidence 
of a vital character directly bearing upon the points on which the 
decree in Chisholm v. Johnson was reversed. The question of the 
validity of the patent is, therefore, open for détermination in this case. 
The great utility and success of the impacting process of the patent in 
suit were neither denied nor questioned by the appellate court in Chis- 
holm V. Johnson. It also appears from the opinion that such a "viner" 
process as is used by the défendants in this suit would infringe the 
présent patent. It is admitted that the "viner" machine complained of 
in this case was used by the défendants prior to the filing of the bill and 
was "identical in construction and mode of opération" with that used 
by the défendant in Chisholm v. Johnson. The court in that case said : 

"The machine described In this patent for hulling the peas on the vines is 
the machine of the pcdder-process patent (No. 421,244), with such slight 
modifications as are necessary for the treatment of the larger mass of ma- 
terlal. The method pursued in the two instances is the same. the only dif- 
férence belng that in the former case the blows by the beaters are applied 
to the pods after being stripped from the vines, while in the latter case the 
blows are given to the pods when still attached to the vines. The two pro- 
cesses, although Blightly dilïering In respect to the form of the material treat- 
ed, are strlctly analogous. The work Is done substantially by the same means 
and with the like resuit." 

The substantial question in the former case so far as it related to the 
patent now in suit was one of anticipation. Judge Acheson delivering 
the opinion of the court said: 

"In vlew of the French patent to Madame Faure and flrst certiflcate of 
addition thereto, we are of opinion that the claims of the Chisholm patent. No. 
421,244, are invalid for want of novelty." 

Judge Gray in his dissenting opinion said : 

"I dissent from so much of the foregoing opinion of the majority of the 
court as relates to patent No. 421,244, granted to Chlsholms, for an improve- 
ment in the method of hulling peas, and eommonly called the 'podder pro- 
cess.' I am of opinion that this patent should be sustained as a true in- 
vention of a patentable process. Its usefulness cannot be disputed, nor do I 
think its validity is open to attack. A careful examinatlon of the Faure ma- 
chine convinces me that It cannot be sustained as an anticipation of the 
invention of the patent hère in suit. I do not flnd, either in the original 
patent to Madame Faure nor in the speciiicatlon and claims of the flrst addi- 
tion thereto, any hint of the method of hulling peas by impact" 

In the majority opinion, after référence to certain features in Madame 
Faure's French patent and the certificates of addition thereto, and to 
certain phraseology contained therein and in the article in La Nature; 
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and to the Scientific Attiericân of June 6, 1883, supposed to justify 
an inference that the opération and process of the French patent and its 
first certificate of addition thereto were distinctively by way of impact 
and not abrasion, the foUowing statement is made : , 

"But, after ail, It Is a matter of no moment that Madame Faure may not 
have understood the true theory of the opération. Her opinion is not ma- 
terial. The great faet is that she devised and deserlbed a machine for hull- 
ing grèen peas capable of operatlng by impact and incapable of operating (at 
léast to any considérable extent) in any other way. The organization of the 
Faure machine and the speed of its beaters are such as to render hulling 
by abrasion praetlcally impossible. In the nature of the case, the opéra- 
tion of the Faure machine is by impact. This is the principle of the ap- 
paratus." 

The counsel for the défendants says in his brief of argument in this 
case: 

"It is admitted that in her original patent, and In her second addition, 
Madame Faure deserlbed her machine as operatlng by abrasion; and she does 
not distinctly state in her flrst certificate of addition whether it opérâtes 
by abrasion or Impact. But she descrlbes the machine with the utmost nicety. 
If vvhén built and operated according to her directions, it will of neeessity 
hull peas by Impact and not otherwise, then It anticipated the patent in suit ; 
if not, not." 

After the décision by the court of appeals of Chisholm v. Johnson cer- 
tain experiments were made in hulling green peas by the "podder" 
process as tending to throw light upon the disputed point of "abrasion" 
or "impact" in the opération of the machine of the first certificate of ad- 
dition to the patent of Madame Faure ; it being admitted that the patent 
now in suit opérâtes solely by impact. The counsel for the défendants 
refers to thèse experiments as follows: 

"The cotoplainants clalm that their experiments prove that the Faure ma- 
chine opérâtes malnly by abrasion, and only slightly by Impact. The défend- 
ants clalm that their experiments conflrm the theory that the Faure machine 
opérâtes wholly by impact or with only such small per cent of abrasion as 
may be neglected." 

The experiments above referred to and other proofs in this case, 
not presented in Chisholm v. Johnson, show, in my judgment, to a 
moral, if not mathematical, certainty, that, while the machine of the pat- 
ent in suit opérâtes solely by way of impact, the Faure machine was 
incapable of hulling green peas by impact except to a comparatively 
limited extent, and was essentially and distinctively abrasive in its char- 
acter and opération. There is a gênerai similarity in point of appear- 
ance between the Faure machine and the machine pf the patent in suit; 
but with respect to the adjustment and characteristics of the working 
parts of the two machines, determinative of the nature of the process 
carried on by them, there are marked and important différences, pro- 
ducing diff^rëiit re$ults. ; It may bé Svell hère briefly to refer to some of 
thèse différences. In the machine of the patent in suit, or Chisholm 
podder, theré is a clearance of an inch or more between the tips of the 
beaters and the faces of the counter-beaters or lifting ribs. In the 
Faure machine the clearance is only three eights of an inch. By rea- 
son of this ; différence; while green peas can be huUed only by impact 
in the Chisholm machine, the pods can and necessarily must be abraid- 
ed'in the Faure machine to the extent to which they are caught be- 
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tween the tips of the beaters and the faces ofthe counter-beaters. As 
to the extent of such abrasion more will be said later. In the Faure 
machine the sides of the counter-beaters are so slanted that the pods 
taken by any of them f rom the bottom of the drum cannot be raised to 
any considérable distance in the drum before sliding to and over the 
inner face or surface of the counter-beater. In, the Chisholm machine 
the sides of the counter-beaters are not slanted, but parallel. In the 
Faure machine the inner face of each counter-beater is approximately 
two inches wide and corrugated. In the Chisholm machine the inner 
faces of the counter-beaters are much narrower and are not corrugated. 
In the Faure machine the radial depth of the counter-beaters is three 
inches. In the Chisholm machine it is from five and a half to six 
inches. In the Faure machine there are four beaters, each six feet 
long measured parallel to the axis. In the Chisholm machine there 
are a large number of beaters, each about twenty inches long. There 
are six counter-beaters in each of the two machines. In view of the 
above distinctive features of the Faure machine, what is naturally to 
be expected if its beaters move at an impacting speed? If the beaters 
make 200 révolutions a minute, any one of them would pass a fixed 
point in the drum or cylinder three and one third times in each second ; 
or, in other words, the interval between the passing and repassing of 
that point by that beater would be considerably less than one third of a 
second. As there are four beaters in the machine the fixed point would 
be passed by a beater at intervais of less than one thirteenth of a sec- 
ond. So, if the beaters make 175 révolutions a minute, the fixed point 
would be passed by a beater at intervais of less than one eleventh of a 
second. If, however, the inner face of a counter-beater or lifting rib 
be substituted in lieu of the supposed fixed point, it is évident that, if 
the beaters and counter-beaters revolve in opposite directions, any 
given counter-beater will be passed by a beater at even less intervais of 
time; and, further, that if the beaters and counter-beaters revolve in 
the same direction any given counter-beater will be passed by a beater 
at somewhat greater intervais of time. In the translated description of 
the first certificate of addition it is said that "the counter-beater has 
only a speed of about ten to forty révolutions in a minute." Assuming 
that the drum in the Faure machine makes twenty révolutions a minute, 
while the beaters are revolving at the rate of 200 a minute, the interval 
of about one thirteenth of a second must be increased to about one 
twelfth oî a second; or, if the beaters revolve at the rate of 175 a 
minute, the interval of about one eleventh of a second must be increased 
to about one tenth of a second. Thèse minute fractions of a second 
may be slightly varied by increasing or diminishing the rate of révo- 
lution of the cylinder, within the prescribed limits. If, for instance, the 
cylinder makes 30 révolutions a minute and the beaters revolve at the 
rate of 200 a minute, the intervais would be about one eleventh of a 
second each, or, if the beaters revolve at the rate of 175 a minute, about 
one ninth of a second each. It is a matter of simple mathematical 
démonstration, that under the law of gravitation a body falling from a 
State of rest, without any résistance, atmospheric or of any other kind, 
will fall in the first one tenth of a second a little less than two inches, 
or, to be more exact, one and ninety-three one hundredths of au inch. 
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It thus requires a trifle more than one tenth of a second for a body se 
to fall a distance of two inches — approximately the width of the cor- 
rugated face of the Faure counter-beater. If there be résistance by 
way of friction, stich as would resuit from sliding across the corrugat- 
ed face of such a counter-beater, it would require a somewhat longer 
time to cover the same distance. It is safe to assume that it would take 
a pea pod at least, and probably more than, the tenth or the ninth of a 
second to drop or slide fully across the face of the counter-beater. But 
the tipS of the Faure beaters moving at an impacting speed constantly 
pass each counter-beater at intervais somewhat less than that required 
for the dropping or sUding of thé pod fully across the face of the 
counter-beater. Under thèse circumstances it is difficult, if not im- 
possible, to escape the conclusion that in the Faure machine, when run 
at an impacting speed, there is a practically continuons abrasion of 
the pôds dropping from the edge and face of each counter-beater until it 
rises slightly above the "nine o'clock position," when such pods as are 
left will fall away from the face of the counter-beater and may be 
operated upon by impact. Owing to the slant in the sides of the Faure 
counter-beaters and their radial narrowness it is apparent that the great 
mass of the pods lifted by each of them were intended to and will, if 
the machine be used as designed, slide to and over its inner edge before 
the ten o'clock position is reached. The comparatively small proportion 
which mày escape abrasion may be impacted in the upper half of the 
cylinder if sufficient speed be imparted to the beaters. The witness 
Lyons referring to the machine of the patent in suit says : 

"I flnd that owing to the fact that thls machine, In accordance wlth the 
Chlshoim patent, is fed only llghtly, and owing to the fact that the Chisholm 
lifting rlbs are radially longer than the counter beaters of the Faure ma- 
chine, no pods will drop down from thèse lifting ribs between the six o'clock 
and nine o'clock positions ; so that, whlle the drum is moving during this 
quadrant, no work is done upon the pods in the quadrant between six o'clock 
and nine o'clock. In this respect the Chisholm machine and its mode of 
opération is radically différent from the Faure machine. The latter does the 
hulk of its work in the quadrant between the six and nine o'clock posi- 
tions, by abrasion, while the former does no work at ail withln this quad- 
rant." 

The experiments upon which the complainants rely as showing that 
the Faure machine opérâtes mainly by way of abrasion in the huUing 
of green peas were made at Hart, Michigan, in July and August, 1902, 
and extended over a period of more than a month. The Faure ma- 
chine of the first certificate of addition was reproduced in exact accord- 
ance with its drawings and scale, except in one or more minor partic- 
ulars immaterial to the présent discussion. The drum and ail the parts 
inside of it, including beaters and counter-beaters, were identical in 
size and shape with those of the Faure drawings. The machine was 
operated at varions speeds, sometimes with the beaters and counter- 
beaters moving in the same direction, and at other times moving in 
opposite directions; sometimes with the normal clearness of three 
eighths of an inch between the tips of the beaters and the counter- 
beaters, and sometimes with an enlargement of the clearance to one 
inch, so as to correspond with the clearance of the machine of the patent 
in suit. Among many others, tliere were ten sets of experiments. 
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In each experiment included in the ten sets the machine was run for 
thirty seconds while the beaters were making 175 révolutions a minute. 
During the thirty seconds, with the abradîng clearance of three eighths 
of an inch, and with the beaters and counter-beaters moving in the 
same direction, an average of twenty five per cent of the peas were 
hulled. On the other hand, during the thirty seconds, with the one 
inch clearance — representing that of the Chisholm machine in which 
abrasion is impossible — and with the beaters and counter-beaters 
moving as before in the same direction, an average of nine and three 
tenths per cent of the peas were hulled. The différence between the 
two results represents fifteen and seven tenths per cent of the peas 
hulled, showing conclusively that while nine and three tenths per cent 
of the peas were hulled by impact, the remaining fifteen and seven 
tenths per cent were hulled by abrasion. It is unnecessary to discuss 
other détails of the experiments at Hart. It is enough to say that they 
ail show the essentially and distinctively abrasive character of the 
Faure machine. To neutralize the effect of the above showing the de- 
fendants rely upon certain experiments in hulling green peas made at or 
near Canastota, New York, January 13, 1903, with the machine of 
the patent in suit, or "Chisholm podder." There were but two tests 
made, during each of which the beaters made 180 révolutions a minute. 
In the first test the machine was used with its normal clearance of an 
inch or more between the tips of the beaters and the counter-beaters ; 
but in the second the clearance was reduced to three eighths of an inch. 
The resuit of the first test was that three per cent of the hulled peas 
were broken, and seven and one half per cent of the pods passed through 
the machine without the hulling of their peas. The resuit of the 
second was that two per cent of the hulled peas were broken, and five 
per cent of the pods passed through the machine without hulling. The 
défendants contend that the Canastota experiments négative the idea 
that the Faure machine operated mainly or to any considérable extent 
by abrasion. But such is not the case. They are misleading and 
merely show that a Chisholm machine with a Faure clearance will op- 
erate diflFerently from a Faure machine with a Faure clearance. The 
narrow clearance is only one of the éléments in the Faure machine 
contributing to abrasion. With it are necessarily associated others, 
including narrow counter-beaters with slanting sîdes and comparatively 
broad and corrugated faces, and beaters about six feet long. Thèse 
other cléments were wholly lacking in the machine used in the Cana- 
stota experiments. As there used, the counter-beaters were radially 
deep, with parallel or non-slanting sides and comparatively narrow and 
smooth inner faces; and instead of four long beaters there were a 
large number of small beaters about twenty inches long. The parts 
of the machine calculated and adapted to raise the pods into the upper 
half of the drum to a point from which they would, in escaping from 
the counter-beaters, fall away from their face and down upon the up- 
coming beaters, thus preventing abrasion to any considérable extent, 
notwithstanding the présence of the narrow clearance, were identically 
those and operated as those of the Chisholm machine. If there had 
been a real intention to show how the Faure machine would operate, a 
Faure machine would hâve been used, and resort would not hâve been 
133 F.— 59 
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had to the unnatural expédient of a Chisholm machine wîth a Faurc 
clearance. The fact that the défendants hâve wholly failed to producc 
évidence of experiments , with a Faure machine, but hâve resorted to 
something else, isj undcr the circumstances, a virtual admission by 
them Çfî the contention of the complainants as to the abrasive character 
of thaiti machine. To sustain the défense of anticipation as against tl:e 
patent in suit would require strong and convincing évidence. Such 
évidence does not exist.. On the contrary, I am satisfied on the proofs 
that Madame Faure had nq conception of the Chisholm impact; that 
her machine w^as designed and understood by her to be and was abrasive 
in its character ; and that its opération in huUing green peas was prin- 
cipally by way of abrasion, whatever may hâve been the speed of its 
beaters. That machine did not suggest the process of the patent in 
sjiit; nor does the évidence disclose that prior to such patent was there 
any disdosure of its process by or in any machine, patent or publica- 
tion. Ijhe défense of anticipation must, therefore, fail. Tilghman v. 
Proctor, 102 Û. S. 707, 711, 26 L. Ed. 279; Clough v. Barker, 106 
U. S. 166, 175, 176, 1 Sup. Ct. 188, 27 L. Ed. 134 ; German-American 
Eilter Co.,v. Erdrich (G. G.) 98 Fed. 300, 307; Carnegie Steel Ce. v. 
Cambria Iran Go., 185 U. S. 403, 424, 22 Sup. Ct. 698, 46 L. Ed. 968. 
Judge Seaman, in Chisholm v. Randolph Canning Co. (C. G.) 135 Fed. 
815, has recently sustained the patent in suit, having before him the 
décision of the court of appeals in Chisholm v. Johnson and also the 
proofs of the experiments at Hart and Canastota. Among other things 
he said: 

"Proofs are furnlshed, however, In the présent record — whlch were en- 
tlrely wantlng In the Johnson case — of repeated experiments with a Faure 
machine, whereln it was practlcally demonstrated that It was not adapted 
to perform the patent opération of hulling by Impact. While It is true that 
the resemblance In the gênerai form of the machines Is strlking, it is obvions 
from the descriptions given by Madame Faure that she had no conception of 
the impact method whlch was discovered by the Chlsholms. As it now ap- 
pears that her devlce is Incapable of its practlcal performance, I am of 
opinion that It constitutes no bar to the clalms of Invention In the Chisholm 
patent." 

For the foregoing reasons I am satisfied that the claims of the patent 
in suit are valid and bave beén infringed by the défendants. A decree 
for the complainants may be prepared in accordance with this opinion. 



tmiTED SHOB MACHINBBY 00. v. DUPLBSSIS INDEPENDENT SHOB 
MACHINERT CD., Limited, et al. 

(Circuit Court, D, Massachusetts. December 13, 1904.) 

No. 1,970. 

i. Patents— Sotts fob Infringement— Jubibdictioh of Suit against Amen. 
Act March 3, 1897, c, 395, 29 Stat 695 [U. S. Comp. St. 1901, p. 589], pro- 
vidlng that sults in Circuit Courts for the Infringement of patents shall 
be brought only In "the district In whlch the défendant Is an Inhabitant; 
or in any district In whlch the défendant, whether a ■ person, partnershlp, 
or corporation, shall bave commltted acts of Infringement and hav* a 
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regular and establlshed place of business," applies only to défendants 
who are inhabitants of some district within the United States, and 
does not afîect patent suits against aliens, which may be brought in any 
district where the défendant may be found. 

In Equity. On plea to the jurisdiction. 

Elmer P. Howe, Benjamin Phillips, and Alfred H. Hildreth, for 
complainant. 
T. Hart Anderson, for défendants. 

HALE, District Judge. This suit in equity îs brought by the United 
Shoe Machinery Company, a citizen of the state of New Jersey, for 
infringement of a patent, against the Duplessis Indépendant Shqe 
Machinery Company (Limited), the Duplessis Shoe Machinery Com- 
pany, Joseph Cyprien Desautels, and Charles Arthur Hamel. The 
two défendant corporations are alleged to be alien corporations incor- 
porated under the laws of Québec, in the Dominion of Canada, hav- 
ing their chief place of business in the Province of Québec, and a reg- 
ular and established place of business within the district of Massa- 
chusetts. Charles Arthur Hamel is alleged to be a citizen of the 
United States of America, and a résident of Haverhill, in the district 
of Massachusetts. Joseph Cyprien Desautels is alleged to be an 
alien, a subject of his majesty Edward VII, and a résident of the cft>' 
and district of St. Hyacinthe, in the province of Québec. 

The case comes before the court upon the plea of Desautels to 
the jurisdiction of this court, in which plea he moves the court to set 
aside any service, or pretended service, of process on him, alleging 
that he is a subject of the King of Great Britain and Ireland, and a 
résident of the city and district of St. Hyacinthe, in the Province of 
Québec ; that he is not now, and never has been, a résident of the dis- 
trict of Massachusetts; and that he has not now, and never has had, 
a regular and established place of business in the district of Massa- 
chusetts. 

The question, then, before the court is whether an alien, who is an 
inhabitant of no district within the United States, but who is alleged 
to hâve committed acts of infringement within the United States, and 
who has been served with process within this district, is within the 
jurisdiction of this court. 

Section 639 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 503] provides that "the circuit courts shall hâve 
original jurisdiction as follows ; * * * Ninth. Of ail suits at law 
or in equity arising under the patent or copyright laws of the United 
States." Section 711 [U. S. Comp. St. 1901, p. 577] provides that 
"the jurisdiction vested in the courts of the United States in the cases 
and proceedings hereinafter mentioned shall be exclusive of the courts 
of the several states: * * * Fifth. Of ail cases arising under 
the patent-right or copyright laws of the United States." 

Under thèse gênerai provisions, the Circuit Courts of the United 
States hâve original and exclusive jurisdiction of ail patent suits, with- 
out regard to the citizenship of the parties or of the amount in contro- 
versy. Has this ample jurisdiction Of the Circuit Courts been re- 
stricted by subséquent législation? If it has not, an alien may be sued 
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for the infringément of a patent wherever he may be found. It is 
necessary'io examine the history of législation touching this matter. 
Thé att bf Mardi 3, 1887, ç. 373, 34 Stat. 552, as amended by the act 
of March 3, 1891, c. 517, 26 Stat, 836 [U. S. Comp. St. 1901, p. 508], 
provided, among other things, as follows: 

"But no person shall be arrested In one district for trial in another in any 
civil action before a Circuit or District Court; and no civil suit shal! be 
brought before either of sald courts against any person by any original 
process or proceeding in any other district than that whereof he is an in- 
habitant." 

This stattite was before the Suprême Court for construction in the 
case of In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211. 
In commenting upon the words which we hâve quoted from the statute, 
Mr. Justice Gray, speaking for the court, said: 

"Thèse words evidently look to those persons, and those persons only, 
who are Iniiabitants of some district within the United States. Their ob- 
ject is to aistribute among the partlcular districts the gênerai jurisdiction 
fully and clearly granted In the earlier part of the same section; and not 
to wholly annul or defeat that jurisdiction over any case comprehended in 
the grant. To construe the provision as applicable to ail suits between a 
citizen afid an allen would leave the courts of the United States open to 
aliens against citizens, aitd close them to citizens against aliens. Sucb a 
construction Is not requlred by the language of the provision, and would 
be Inconslstept with the gênerai Intent of the section as a whole." 

That case further decided that the law of 1887 did not apply to suits 
for thie infringément of patents. The Suprême Court in Re Keasbev 
and Mattison Co., 160 U. S. 321, 16 Sup. Ct. 273, 40 L. Ed. 402, con- 
firmed the décision of the Hohorst Case in référence to suits for the in- 
fringément of patents, and settled the law on that subject. So that 
under the statute of 1887 patent suits against citizens of the United 
States were brought wherever the défendant could be found. This 
was the situation when the act of March 3, 1897, was passed. That 
act is found in chapter 395, 39 Stat. 695 [U. S. Comp. St. 1901, p. 
589]. The statute is as follows: 

"That m suits brought for the Infringément of letters patent the Circuit 
Courts of the United States 6hall hâve jurisdiction in law or in equity, in 
the district In wMch the défendant Is an Inhabltant, or In any district in 
which the défendant, whether a person, partnership, or corporation, shall 
hâve committed acts of infringément and hâve a regular and established 
place of business. If such suit Is brought In a district of which the défend- 
ant is not an , Inhabitant, but in which sàld défendant has a regular and 
established place of business, service of process, summons, or subpœna upon the 
défendant may be made by service upon the agent or agents engagea in 
coilductlng such business In the district in which suit is brought." 

By that act Circuit Courts hâve jurisdiction "in the district in which 
the défendant îs an inhabitant, or in any district in which the défend- 
ant, whether a person, partnership, or corporation, shall hâve commit- 
ted acts of infringément and hâve a regular and established place of 
business." In Bowers v. Atlantic Co. (C- C.) 104 Fed. 887, Judge 
Coxe, in discussing this statute, says: "Infringément alone will not 
give jurisdictJQn ; a regular place of business alone will not give juris- 
diction ; both must concur," The décision in that case is to the 
eflfect that the act of 1897 restricted the jurisdiction of the court, At 
page 890, Judge Coxe says: 
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"The juriscHction did not need to be broadened; It was as broad as It 
had ever been since the création of the govemment It was limited only 
by the national sovereignty. There was not a foot of ground withln the 
limlts o( the United States where an Infrlnger was safe from process. • • * 
There was no demand for a more extended jurisdictlon; on the contrary, 
the demand was that the Jurlsdlction should be limited so that ail suits 
Bhould Btand upon an egual footing." 

That case distinctiy holds that the act of 1897 was in the nature of 
a compromise between the former broad législation pf Congress and 
the narrowness of the act of 1887 ; that whereas the former législation 
was too broad, the law of 1887 was too narrow. The act of 1897 
was passed after the décision of the Suprême Court in the Keasbey 
and Mattison Case; so that in making the law Congress must be pre- 
sumed to hâve had in mind the former statutes and the construction 
that those statutes had received in the îïohorst Case and in the Keas- 
bey and Mattison Case. It may fairly be said that, while the former 
of thèse cases may be held to be dictum upon the point in question, 
the latter case confirmée the former. The law of 1897 did undoubt- 
edly restrict the jurisdiction of the Circuit Courts. But was it the 
intention of Congress in that act to restrict such jurisdiction to the ex- 
tent that an alien could not be sued in the Circuit Courts of the United 
States, although he could sue in those courts ? The act of 1887 was 
held, as we hâve shown, not to apply to aliens and not to apply to pat- 
ent suits. The act of 1897 changes the law with regard to patent suits 
by specifically defining the district in which patent suits shall be 
brought; but in that act no référence was made to aliens, the class 
of persons within its provisions being described by the word "défend- 
ant," while the act of 1887 used the words "any person." For ex- 
ample, the statute of 1887 says that "no suit shall be brought against 
any person * * * in any other district than that whereof he is an 
inhabitant." The law of 1897 says that the Circuit Courts shall hâve 
jurisdiction "in the district of which the défendant is an inhabitant." 
It is a well-known rule of construction that no statute alters the set- 
tled law fiirther than its words import. Shaw v. R. R. Co., 101 U. S. 
557, 26 L. Ed. 892; U. S. v. Ryder, 110 U. S. 729, 4 Sup. Ct. 196, 
28 h. Ed. 308. In U. S. v. Kirby, 7 Wall. 486, 19 L. Ed. 278, Mr. 
Justice Field, speaking for the Suprême Court, says: 

"AU laws should recelve a sensible construction. General terms should 
be so limited In thelr application as not to lead to Injustice, oppression, or 
an absurd conséquence. It will always, theretore, be presumed that the 
Législature intended exeeptiona to its language, which would avoid résulta 
of this character. The reason of the law in such cases should prevall over 
its letter." 

'•' See, also, Sedgwick on Construction of Statutes (2d Ed.) p. 201, 
and cases cited. Under the well-recognized rules of construction, we 
must décide that there does not appear to hâve been any intention on 
the part of Congress to change the settled law, or to make the law 
apply to suits brought against an alien for the infringement of a patent. 
We must hold, in référence to the statute of 1897, as the Suprême 
Court held in référence to another statute, in the Hohorst Case, supra, 
thaï the language of the statute applies only to those persons who are 
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inhabitants of some district within the United States. We think that 
thîs décision is the only one consistent with the gênerai intention of the 
statute as a whole. 

The decree, therefore, must be : The plea of the défendant De- 
sautels is overruled. with costs for the complainant. 



VOIGHTMAN et aU v. PERKINSON et aL 

(Circuit Cotirt, N. D. Illinois. August 11, 1904.) , 

No. 26,96a 

1. Patents— Invention— OoMBiNATiON of Old Eléments. 

■ To render a combinatlon of old éléments patentable, aH must co-operate 
to produee a new rësult 

2. Same-»Fieepeoof Window. 

Tbe VOlghtman patent. No. 600,186, for a flreproof wlndow, Is vold for 
lack of Invention, belnç for an aggregatlon of old parts, each actlng sepa- 
ràtely to produce ttiê old result 

In Eqviity. Suit for infringement of letters patent No. 600,186 for 
a fireprobf window, granted to Voightman Mardi 3, 1898. On final 
hearing. 

Offieid, Towle & Linthicum, for complainants. 
J. H. Perkinson and John W. Hill, for respondents. 

KOHLSÂAT, J. Complainants seek in this proceeding to restraîn 
défendants from infringing claims 5, 6, and 7 of patent No. 600,186, 
granted to complainant Voightman on March 3, 1898, for an improve- 
ment in fireproof Windows. The claims in suit read as follows, viz. : 

"(5) In a fireproof wlnflo^, the hereln-descrlbed automatlc closlng sash, con- 
Bistlng of the combinatlon of the fireproof casing. A, the flreproof sash, L, 
plvoted tt^eréln, the destructible retainlug deviee, M, N, by whieh said sash 
Is held open ; ail substantially as sho*n and described. 

"(6) In a flreproof wlndow the hereln-descrlbed automatlcally closlng sash, 
consistlng of the combinatlon of the flreproof casing. A, the fireproof sash, 
L, plvoted thereln, the retainlng ebaln, M, havlng the fusible Ilnk, N, thereln ; 
ail substantially shown and descrihed. 

"(7) In a flreproof wlndow, the hereln-descrlbed automatlcally closlng sash, 
consistlng of the combinatlon of the flreproof casing, A, the flreproof sash, 
II, plvoted thereln at a pivot, P, above Its middle, the retalnlng chain. M, 
baving the fusible Ilnk, N, thereln at a point opposite tbo opening; ail sub- 
stantially as shown and described." 

Briefly stated the claims involve: (1) A fireproof casing; (2) a 
fireproof sash, pivoted in the frame, adapted to automatically close itself 
when released; (3) a destructible retaining deviee, sometimes described 
as a "fusible link." It is claimed for the alleged combination that the 
resuit is a fireproof window Set in a fireproof casing, which will close 
automatically when subjected to extèmal beat, None of the éléments 
of the alleged combination is new in itself, nor is a self-closing window 
new. It is old in thé skylight and shutter arts, while automatic releas- 

1 1. See Patents, voL 38, Cent Dlg. Si 29, 48, 
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ing devîces are very old. But it is claimed that the device of the pat- 
ent is broadly new, making it practically a substitute for iron and other 
shutters. In a shutter or skylight the window would not be new. Up 
to the time of the invention and perfection of wire glass, about 1892, 
there was no window glass, or substitute therefor, which could hâve 
been used for the purpose of a fireproof window. When wire glass 
was invented and put into merchantable and usable form, it seems to 
hâve, for the first time, made it possible to combine a window and a 
fireproof shutter. At the time complainant Voightman applied for his 
patent, viz., October 20, 1897, wire glass had been in use fîve or six 
years. It had been used in Windows and for similar purposes, so that 
a fireproof window was not new. What Voightman did was to con- 
struct a pivoted fireproof sash in fireproof setting, and add thereto 
a device for automatically releasing the sash if subjected to beat while 
in an open position. Thus it follows that his advance in the art, if 
any, consists in the application of the destructible retaining device set 
out in his patent. That the resuit was very important cannot be de- 
nied, and is shown in the rating, with regard thereto, fixed by the ki- 
surance companies. It cannot be said that the claims in suit apply to 
any other portion of the window than the sash operated by the methods 
of the patent. The claims must be treated as though théy pertained 
to a window of that one sash. Now, granted a one-sash fireproof 
window set in fireproof frame and sash, would it be invention to so 
adjust it as to make it operate in the manner of the patent in suit; 
that is, to hang it in such manner as that it would automatically drop 
to a closed position when released from some restraining force, the re- 
lease being also automatically effected? Would there be any invention 
in treating this new substitute for shutters in the same manner as shut- 
ters were theretofore treated? I do not think so. Every step in so 
doing had been clearly worked out long before. To hold otherwise 
would be to hold that the mère use of wire glass by complainant was 
invention, and to do this would be équivalent to giving him the benefit of 
the invention of wire glass. True, about two years elapsed between the 
commercial success of wire glass and the date of the application for the 
patent in suit, but that alone would not be sufficient to justify the court 
in finding patentable novelty. 

There seems to me to be another difficulty in sustaining this patent. 
If, as above stated, Voightman simply added the automatic releasing 
device, how can the whole be termed a combination? In Specialty 
Mfg. Co. v. Fenton Mfg. Co., 174 U. S. 492, 19 Sup. Ct. 641, 43 L,. 
Ed. 1058, Mr. Justice Brown, speaking for the Suprême Court, says: 

"Where a combination of devlces produces a new resuit, such combination 
Is doubtless patentable; but where the combination Is not only of old élé- 
ments, but of old results, and no new functlon Is evolved from such combina- 
tion, it falls wlthln the rullng of this court In Halles t. Van Wormer, 20 Wall. 
353, and other cases cited." 

In Pickering v. McCullough, 104 U. S. 318, 26 L. Ed. 749, the 

Suprême Court, speaking by Justice Matthews, said : 

"In a patentable combination of old éléments ail the constituent éléments 
must 80 enter into it as that each qualifies every other." 
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Some of thè lovver courts hâve deduced from the whole of Justice 
Matthews' opinion the following ruie; i. e.: 

"That a combiaation, to be patentable, must produce a new and useful re- 
sult as the product of the combination, and not a mère aggregate of several 
résulta, each the complète resuit of one of the combined éléments." National 
Cash Register Co. v. American Cash Register Co., 53 Fed. 371, 3 C. C. A. 559. 

There has been considérable objection to the enforcement of Justice 
Matthews' statement of the law in the letter of it, but in substance there 
must be co-operation of ail the éléments of a combination patent. How 
does the frame co-operate with the releasing device? What is the 
product of the wire glass and the destructible retaining device? I 
confess it appeals to me as an aggregation, rather than a combination. 

For the foregoing reasons the bilï must be dismissed for want of 
equity. 



WESTINGHOUSE et al. v. NEW ÏORK AIR BRAKB CO. et aL 

(Circuit Court, S. D. New York. October 18, 1904.) 

No. 4,977. 

1. Patents— Damages fob Infeingement— Tnterest. 

Interest on damages awarded for Infrlngement by final decree allowed, 
under the circumstances of the case, from the date of the master's re- 
port, by whlch the damages as flnally awarded were practically Uqui- 
dated. 

In Equity. Suit for infringement of patent. 

Betts, Betts, Sheffield & Betts, for complainants. 
Chas. Neave, for défendants. 

PLATT, District Judge. One matter alone remains unsettled. 
Complainants argue that interest ouglit to run from date of the 
interlocutory decree, to wit, December 1, 1893. I cannot agrée 
with them. The matter strikes me in this way: It seems clear 
that the profits which complainants might hâve enjoyed, except for 
the infringihg sales, were in condition for judicial ascertainment 
upon the filing of the first report. It is true that the master, after 
stàting certain facts upon; which that computation could be made, 
stated futther facts, and, upon the entire statement, adopted a 
theory from which the larger sum resulted. For ail practical pur- 
poses, however, the damages flowing from a narrower construc- 
tion of the laW were fully liquidated at that time. The greater in- 
cludes the lëss, and thé whole is the sum of ail its parts. If the 
master's theory had been accepted by the court, the larger sum 
found due under that theory would bave borne interest from the 
date of the report. As thè case now stands, the final decree is an 
endeavor to exécute Judge Wheeler's view of the law, as the prés- 
ent judge now in control understands it. It is believed that Judge 
Wheeler was impressed by counsel's urgent claim that the amount 
now found to be due was the limit of the court's authority, under 
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Wales V. Waterbury Mfg. Co„ 101 Fed, 126, 41 C. C. A. 250. It 
was really an indorsement of the présent^ judgment, which, tlie 
master had advised him, Avas easily ascertainable. 

It seems eminently fair to me that interest should begin to run 
from the date of the filing of the first report. 



WILLITT V. BAKER. 
(Circuit Court, W. D. Arkansas, Harrison Division. Deccmber 10, 1904.) 

1. FEDEn.\i. Cour.TS— Equity Jurtsdiction— Suit to Quiet Title. 

Where a state sta,tute authorizes a suit to nulet title regardless of 
possession, a fédéral court of equity in sueh state is a court of _ com- 
pétent jurisdiction, in which a suit In support of an adverse t'Iaim to 
jiiiuing ground uiay he maintained under Rev. St. § 2326 [U. S. Comp. 
St. 3901, p. 1430], when it appcars that neither of the parties la in 
possession. 

2. Sa.ue— JuEisDicTiON— Suit fob Possession of Minikg Claim. 

A suit brought under Rev. St. § 2326 [U. S. Comp. St. 1901, p. 1430]. 
In support of an adverse daim to mining ground, is not necessarily one 
of fédéral cognizance, but the jurisdiction of a fédéral court is dépendent 
on diversity of citizenship. 

3. SaME— DlVKRSlTY OF CiTIZENSHIP. 

Wbere a sale and conveyance of a mining claim are real, and not 
merely simulated, the motive of the sale is immaterial, so far as af- 
fectiug the rlght of the grantee to maintnin a suit for its possession in 
a fédéral court on the ground of diversity of citizenshlp. 

4. Mining Ci^aims— Suit in Support of Adverse Claim— Parties. 

A part owuer of a mining claim, who joins with the other owners in 
flllng an adverse claim under Uev. St. % 2326 [U. S. Comp. St. 1901, p. 
1430], but afterwards becomes vested by conveyances with title to the 
Interests of the others, may maintain the suit required by said section 
In support of the adverse claim in his own name. 

5. SAME— RiGHT OF PiELOCATION— Failure to Cojiplete Assessment Wokk. 

Under Rev. St. § 2.324, as amendod In 1880 (Act Jan. 22, 1880, c. 9, § 2, 
21 Stat. 61 [U. S. Comp. St. 1901. p. 1426]), which makes a mining 
claim subject to relo(;ation on the failure of the original locators to do 
the requlrod assessment work in any year, "provided the original lo- 
cators * • • hâve not resumed work upon the claim after failure 
and before such location," where the locators of a claim were at work 
thereon on the 31 st of December, and that night left their tools In the 
eut. intending to résume work the next morning at the usual time, which 
they did, their possession and worlv were, in law, continuous ; and one 
who made a relocation in the night, during their absence, was a trespasser, 
and acquired no rights by the relocation. 

6. Same— Suit on Adverse Claim— Right of Défendant to Judgment. 

In a suit brought under Rev. St. § 2326 [U. S. Comp. St. 1901, p. 1430], 
by an adverse claimant to détermine the right to the possession of a 
mining claim, the title of each party Is brought In question ; and, to en- 
title the défendant to a judgment or decree establishing his title. even 
where the plaiiitiffi's case fails, he must prove that he did the assess- 
ment work for each year as reiiuired by the statute. 

% 3. Diverse citizenship as a ground of fédéral jurisdiction, see note to 
Shipp V. Williams, 10 C C. A. 249; Mason v. Dullaghàm, 27 C C. A. 298. 
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Tn Equity. Suit in support of adverse daim to mining ground. 

S. W. Woods, for plaintiff. 
J. C. Floyd, for défendant 

ROGERS, District Judge. The bill of complaint in this case was 
filed in this court November 26, 1902, and process issued on that day. 
Service was had January 1, 1903, and the answer was filed two days 
later. Thereafter the rules of practice obtaining in this court were 
ignored, and ail that has been done was done by consent of counsel for 
the parties, At the trial ail questions of irregularity were expressly 
waived in open court, and the whole case, as prepared, was argued and 
submitted on the merits. I shall treat the case in that way. 

The plaintiff allèges that on the Ist day of January, 1901, the west 
half of the northwest quarter of section 29, township 17 north, range 
14 west, situate in the Marion county mining district, county of Marion 
and State of Arkansas, was a part of the vacant, unappropriated public 
domain, subject to location and appropriation as a placer mining claim, 
and on said day William H. Bradley, C. C. Clendenin, Fred B. Sanders, 
H. Shelden, F. P. Clendenin, Geo. E. Cornell, C. W. Darling, and the 
plaintiff, R. W. Willitt, ail being citizens of the United States, and 
having made a discovery of minerai on said land, entered thereupon 
in compHance with the mining laws of the United States, the laws of 
the State of Arkansas, and Ihe rules and régulations of the Marion coun- 
ty mining district, and located said land as a placer mining claim, by 
posting a placer mining location thereon, and by filing a true copy of 
the same for record in the recorder's office of Marion county, Ark., 
where the same now appears of record, and makes a copy of said notice 
a part of the complaint, niarked "Exhiljit A." By proper allégations in 
the bill it is made to appear that before it was filed ail such rights as 
were acquîred by ail of said locators, as hereinbefore stated, became 
vested in the plaintiff, R. W. Willitt, and copies of the mesne con- 
veyances executed by them to said Willitt are made exhibits to the bill. 
It is then alleged that, by virtue of said location and mesne conveyances, 
the plaintiff is the owner and entitled to the possessory right to said 
land, and that he and those under whom he holds bave had the quiet, 
open, and peaceable possession of said land since the date of said loca- 
tion. It is then alleged that the défendant, E. C. Baker, made minerai 
application No. 569 for a United States patent for said land at the land 
office in Harrison, Ark., and published his notice thereof on the 38th 
_day of August, 1902, and during the 60 days of pubHcation of said 
notice that R. W. Willitt and his grantors above named filed their 
adverse claini No. 61 against said minerai appHcation No. 559, and paid 
the légal fee therefor, and that said application No. 559 was on the 27th 
day of October, 1902, suspended, and a receiver's receipt issued there- 
on, a copy of whicb receipt is attached to, and made a part of, the 
complaint. 

In a second paragraph of the bill the plaintiff allèges that on the Ist 
day of January, 1901, the west half of the northwest quarter and the 
east half.,of''the ;northwest quarter of section 29, township 17 north, 
range 1-1 west, was a part of the vacant and unappropriated public 
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domain, and subject to location and appropriation as a placer mining 
claim, and on said date William M. Willitt, C. C. Clendenin, Grant 
C. Stebbins, William H. Bradley, Fred B. Sanders, William Towers, 
C. W. Darling, and the plaintiff, R. W. Willitt, ail being citizens of the 
United States, having made a discovery of minerai thereon, entered 
upon said land in compliance with the mining laws of the United States, 
the laws of the state of Arkansas, and the local rules and régulations of 
the Marion county mining district, and located said land as a placer 
mining claim by posting a placer mining location notice thereon, and 
by fîling a true copy of the same in the recorder's office of said Marion 
county, where it now appears of record, and attaches a copy thereof to 
the complaint as an exhibit. By appropriate allégation it is made to 
appear in the bill that, before it was filed, ail such rights as the above- 
named locators acquired in said lands by virtue of the location herein- 
before stated became vested in the complainant in this suit. It is then 
alleged that, by virtue of said location and mesne conveyances, the 
plaintiiï is the owner of, and entitled to the possessory right to, said 
land, and that he, and those under whom he holds, hâve held the quiet, 
open, and peaceable possession of said land since the date of said loca- 
tion, and that said last-described lands were also included in a part of 
said minerai application No. 559 of said défendant, E. C. Baker, and that 
said plaintiff, R. W. Willitt, and his above-named grantors, at the same 
time they filed adverse claim No. 61, also filed adverse claim No. 62, 
also against said minerai application No. 559, and paid the légal fee 
therefor, and said adverse claim prevailed, and said application was on 
the said 27th of October, 1902, suspended, and a receiver's receipt 
issued for said filing fee, a copy of which is attached to the complaint. 
The bill then allèges that the défendant, Baker, does not hold or own 
any right, title, or interest in said lands, and that he is not entitled to the 
United States patent therefor, and states that the location under which 
the défendant claims title is nuU and void, and that his application 
based thereon is fraudulent and constitutes a cloud on plaintifï's title. 
Plaintiff further states that said lands are wild and unimproved, and 
are worth the sum of $3,000; that the plaintiff is a citizen of the 
state of Illinois, and Baker is a citizen of the state of Arkansas — and 
prays for a decree declaring that he is the owner of said mining 
claim, and the possessory right thereto; that said location under which 
défendant claims is null and void; and that said minerai applica- 
tion No. 559 be canceled, and that he hâve his costs and ail further 
proper relief. 

On the lOth of October, 1904, plaintiff, by consent, filed a supple- 
mental complaint, in which he allèges that for the purpose of per- 
fecting his possessory title to the first-described tract of land under his 
first location, as stated in his original complaint, on the llth of May, 
1904, he caused a location notice, in amendment of the said original 
location notice, describing his first-named tract of land by blazed 
boundary lines, and by stakes set for the corners thereof, and further 
described the land by measurement of the boundary lines, and caused 
the names of the said original locators to be posted in a conspicuous 
place on the said land, in the présence of two witnesses, who signed the 
same as such, and caused a copy of said amended notice to be filed 
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in the office of the recorder of Marion county on the 7th of May, 1904, 
vvhèr-6 'the satiie is npw recorded, ail of which is niade to appear by 
referètice to' 'â' copy bifthe location notice filed with the amended péti- 
tion. He further allèges that, for the purpose bf. perfecting his pos- 
séssèry (îtle tb' the second tracts of land described in his complaint 
imder his said mining location màde oh the Ist of Jamiary, 1901, on 
the 12th é'î Màif,^ 1904, he caused a location notice' in amendment of 
the said original location notice, describing the said land by blazed 
boimdary. lines/ and by stakes set for the corners thereof, and further 
described' the land' by measùreriient of the said boundary lines, and 
caused the names of the said original locators to be posted in a con- 
spicubus place on the said land in the présence of two witnesses, who 
signed thie Same as such, and also caused a copy of the said amended lo- 
cation notice, to be fîled for record in the office of the recorder of said 
Marion county on the 17th of May, 1904, where the same now appears 
of record, ail of which will appear more fully by référence to a copy at- 
tached to thè Complaint, and made a part thereof. 

On the 6tH of January, 1903, the défendant filed his answer, para- 
graph 1 of which is. a spécial plea to the jurisdiction of the court. It 
may be remarked, in pafesing, that the plea is not sworn to, nor does it 
contain the cèrtifiea'te bf counsel, as fçquired by equity rule 31 of the 
Suprême Court tif the United States. In his spécial plea the défendant 
allèges that he mâde ftii'nefal application 559 for ail of the land described 
in the complaint, and thât on the 27th of October, 1902, R. W. Willitt, 
William M.: Willitt, Grant C. Stébbins, William H. Bradley, Fred B. 
Sandérs, William ToWers, C. W. Darlin'g, and C. C. Clendenin filed 
their adverSé^clàim No. 62 against his Said minerai application, and that 
•the said Fred^ B; Sanders and C. C. Clendenin were at the time of filing 
sâîd adverse claim, and now are, résidents of the state of Arkansas, and 
thlt'thè tfansftefs bf said ihterests in said land under the mining location 
reiied on by thé said plaintifif in this controversy, to the plaintiff, were 
not made for the.purpbsè of pâirtihg.with their interests in said land 
under said location, butj as de,feiidant believes and avèfs, for the pur- 
pose of giyîng'. tlie fédéral cburt jurisdiction in this case; and the 
défendant fuf thér avers that the said R- W. Willitt now holds the 
înterest trâhsfe'rred by C. C. Clendenin to Fred B. Sanders, in trust for 
thehi, for théîf use and benéfiti, and they ai-e interested in this contro- 
versy, and, beittg résidents of this s^àte, for this reason this Court is 
Without jurisdiction to tiry this casé, Wherefore hé prays that the same 
be tried, and that the cause be dismissed. 

In thé se(X)nd pârâgraph défendant dénies that on the Ist of January, 
1901, the land described in paragraph 1 of the complaint was a part 
of the vacant, linapproprîatéd public domain, and subject to location 
and appropriation as a placer miningclaim. He dénies that the loca- 
tion of plaintiff and hiS co-locatbrs, as alléged in the complaint, was 
filed or that it was made ih' cortlpliance with the mining laws of the 
United States, the state of Arkansas, or the rules and régulations of the 
Marion county rhining district, and avers the fact to be that said lands 
were not at said date a part of the vacant, unappropriated public do- 
main, subject to location and appropriation as a placer mining claim, 
and that said pretended location, under and by virtue of which plaintifï 
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claiins, was null and void, and that tlie subséquent conveyances made to 
plaintiff by his co-locators are likewise null and void. He dénies that 
plaintiff, by virtue of said location and said mesne conveyances, be- 
came the owner of said land, or that he has now or ever has had the 
quiet and peaceable possession of said land, or any right or title to the 
same. He aiso dénies that on the Ist of January, 1901, the lands de- 
scribed in the second paragraph of plaintifif's complaint were a part of 
the vacant, unappropriated public domain, subject to location and ap- 
propriation as a placer mining claim, and dénies that the pretended loca- 
tion made by the plaintiff and his co-locators was filed or that it was 
made in compliance with the mining laws of the United States, the laws 
of the State of Arkansas, or the local rules and régulations of the Marion 
county mining district, but avers the fact to be that said land was not 
at said time a part of the vacant, unappropriated public domain, sub- 
ject to location or appropriation as a placer mining claim, and that the 
said pretended location by plaintifï and his co-locators was null and 
void, and that the subséquent conveyances were likewise null and void. 
He dénies that plaintiff is, by virtue of said location and mesne convey- 
ances, the owner of said land, and dénies that he now has or ever has 
had the quiet, peaceable possession of said land, or any right or title to 
the same. By way of further answer, he allèges that on the 2d day of 
January, 1899, ail of said lands were part of the vacant, unappropriated 
public domain, and subject to location and appropriation as a placer 
mining claim, and that on that day S. G. Wilson, John Bearden, W. C. 
Bearden, W. S. Teegarden, N. J. Bearden, M. E. Bearden, O. L. Cox, 
and D. C. Campbell, ail being citizens pf the United States, having made 
a discovery of minerai thereon, entered upon said lands in compliance 
with the mining laws of the United States, the laws of the state of 
Arkansas, and the local rules and régulations of the Marion county 
mining district, and located said land as a placer mining claim by post- 
ing a mining location notice thereon, and by filing a true copy of the 
same for record in the recorder's office of Marion county, Ark., where 
the same now appears of record, a copy of which is attached to, and 
made a part of, this answer ; that said locators entered upon the actual 
possession of said lands for mining purposes, and they and their gran- 
tee, E. C. Baker, hâve ever since iDcen in possession of said land, and 
bave performed the amount of labor and work necessary thereon for 
patent. He further allèges that on and prior to the filing of the com- 
plaint, by proper conveyances, the interests of ail his co-locators had 
become vested in him, and filed copies of the deeds with his answer. 
He also allèges that by virtue of said location and conveyances the de- 
fendant is the owner of the possessory right to said lands, and that he 
and those under whom he holds hâve performed the assessment work 
on said land required by law, and hâve done and performed the arriount 
of work thereon sufïicient in law to entitle him to a United States pat- 
ent upon payment of the purchase price of the land to the government, 
and he had made application No. 559 so to do, and is entitled to the 
possession of said land, and is now in the actual possession of the 
same. 

On the lOth of October the défendant filed a supplemental answer to 
the plaintiff's amended complaint, and therein dénies that the allégations 



M2 133 FEDERAL REPORTER. 

and averments made in said supplemental complaint, in paragraph 1 
thereof, are true, as alleged, and further dénies that plaintiff is enti- 
tled to any relief thereunder, Further answering, he dénies that the 
allégations made in paragraph 2 of said supplemental complaint are 
true, as alleged, and further dénies that plaintiff is entitled to any relief 
thereunder. On the same day défendant filed another supplemental 
answer, in which he allèges that, for the purpose of perfecting his 
possessory title to ail of said lands under the mining location made 
thereon January 1, 1899, by the persons in his original answer named, he 
on the ISth day of May, 1904, caused the location notice in amendment 
of said original notice describing said lands or mining claims to be made 
by blazing the boundary Unes, and putting up stakes in the corners 
thereof, and further described the lands by measurement of the bound- 
ary lines, and in the names of the original locators, and caused the 
«âme to be posted in a conspicuous place on said land, in the présence 
of two witHesses, who signed the same as such, and also caused a copy 
of the same amended notice to be filed in the office of the recorder 
of Marion county, Ark., on the 12th of May, 1904, where the same 
appears of record, a copy of which notice is attached to said amended 
answer. On the same day (October lOth) plaintiff filed his replication 
to the spécial plea designated in the first paragraph of defendant's an- 
swer, and also a replication to the second paragraph of defendant's 
answer. On the llth of October, 1904, a stipulation was filed as fol- 
lows: 

"It Is agreed and stlpulated In thls case that the raies and régulations of 
the Marion county mining district provide for the recordlng of mining loca- 
tion notices, and that after the 23d day o( October, 1899, said local laws re- 
qulre that the locators, or some one of them, must go upon the ground, in 
person or by agent, when the notice is posted, and the posting of said notice- 
must be witnessed by two dlsiuterested wltnesses upon the ground, who 
must sign their names as wltnesses; that thls rule was not in force at the 
date of January 1, 1899, when the location made by N. J. Bearden et al., 
under which défendant, B. C. Baker, claims tltle, was made, but that said 
rule was flrst adopted October 23, 1899, but there was a rule In Marion 
county at that tlme requlring notices to be recorded." 

The first question that arises in this case is one of jurisdiction. Both 
parties allège that they were in possession of the property at the in- 
stitution of the suit. In point of fact, neither was in actual possession. 
The property was wild, unimproved, and unoccupied. If the de- 
fendant had been in actual possession at the institution of the suit, the 
plaintiff had a complète remedy at law by the institution of a suit in 
ejectment. Where neither party is in actual possession, is a court of 
equity a court of "compétent Jurisdiction," within the meaning of sec- 
tion 2326, Rev. St. U. S. [U. S. Comp. St. 1901, p. 1430] ? In Wehr- 
man v. Conklin, 155 U. S. 321, 15 Sup. Ct. 131, 39 L. Ed. 167, the 
court said : 

"The gênerai prluclples of equity Jurisprudence, as administered both In 
this country and In Englahd, permit a bill to quiet title to be filed only by a 
party in possession agalnst k défendant who has been ineffectually seeklng 
to estnblisii a légal title by repeated actions of ejectment ; and, as a pre- 
requisite to such bill, It was necessary that the title of the plaintiff should hâve 
been established by at least one successful trial at law." 
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As said further on in that case : 

"The jurisdiction was in fact only another exercise of the famillar power 
of a court of equity to preveut a multiplieity of suits by bills of peace." 

See Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52, 
in which it is said : 

"To entitle the plalntifC to relief In such cases, the concurrence of three 
particulars was essentlal : He must hâve been in possession of the property, 
he must hâve been disturbed In its possession by repeated actions at law, 
and he raust hâve established hia right by successive judgments in his favor. 
Upon thèse facts appearlng, the court would interpose and grant a per- 
pétuai injunction to qùlet the possession of the plaintiffl against any further 
litlgatiou from the saine source. It was only in this way that adéquate 
relief could be afliorded against vexatlous litigation and the irréparable 
mischief which it entailed." 

Section 6120, Sand. & H. Dig., provides : 

"Ad action may be brought and prosecuted to final decree, judgment or 
order, by any person or persons, whether in actual possession or not, clalra- 
Ing title to real estate, against any person or persons, whether in actual pos- 
session or not, who claim an adverse estate or interest therein, for the pur- 
pose of determining such estate or Interest, and quieting the title to said 
real estate." 

It has been repeatedly held by the Suprême Court of the United 
States that state statutes enlarging the power of courts of equity 
in the states will be enforced in the fédéral courts, unless they infringe 
upon section 723 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 583], inhibiting suits in equity in any case where a 
plain, complète, and adéquate remedy may be had at law ; and a stat- 
ute of the state of lowa very similar to this was upheld in that case. 
I think it, therefore, clear that, in view of the statute of Arkansas and 
the décision above quoted, a court of equity is a court of "Compétent 
Jurisdiction," within the meaning of section 2326 of the Revised 
Statutes of the United States [U. S. Comp. St. 1901, p. 1430], and it 
has been so treated generally by the inferior courts and the United 
States Circuit Court of Appeals. See Preston v. Hunter et al., 67 
Fed. 996, 15 C. C. A. 148 ; Shoshone Mining Company v. Rutter et al., 
87 Fed. 801, 31 C. C. A. 323 ; U. S. Mining Company v. Lawson (C. 
C.) 115 Fed. 1006. It is needless to inquire, therefore, whether, in the 
absence of such a stàtute as that cited, a court of equity would hâve 
jurisdiction in such a case as that under considération, where neither 
party was in possession of the property. The question, however, was 
elaborately discussed in Shoshone Mining Company v. Rutter et al., 
87 Fed. 801, 31 C. C. A. 223, by the Circuit Court of Appeals for the 
Ninth Circuit. It is not necessary for me, however, to décide that 
question hère, and I abstain therefrom. But the plea in this case raises 
another question of jurisdiction. In this plea it is alleged that C. C. 
Clendenin and Fred B. Sanders still own their interest in the mine in 
controversy, and that the same is held by the plaintiff, R. W. Willitt, in 
trust for them, and that the said Clendenin and Sanders are citizens 
of Arkansas, and therefore the court has no jurisdiction. It was held 
in Larned v. Jenkins, 109 Fed. 100, 48 C. C. A. 252, that : 

"The fact that an action is brought, pursuant to the requirements of Rev. 
St S 2326 [U. S. Comp. St. 1901, p. 1430], to détermine the right to the pos- 
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session of a mining claim, does not confer jurisdiction of such action on a 
fédéral court." 

In othèr words, that a suit over a mining claim does not, in and of 
itself, establish that it is a case of fédéral coenizance. Mining Com- 
pany 'v.Rutter, 177 U. S. 505, 20 Sup. et. 726^, 44 L. Ed. 864; Black- 
burn V. Mining Company, 175 U. S. 671, 30 Sup. Ct. 332, 44X. Ed. 276. 
This gutestion, however, is 6î no importance in this case, because the 
testimoriy fails to show the truth of the plea. It foUows, therefore, that 
jurisdiction in this class of cases must dépend upon tlie citizenship of 
the parties. They must be citizehs of différent states. The case could 
only bé dîsmissed on the grôund mentioned when it is shown that the 
transïçr,by Clendenin and Sanders to Willitt, the plaintiff, is simulated 
and collusive. This is not shown. The rule in such cases is found 
stated and illustrated by a variety of cases found in volume 3 of the 
Fédéral Reporter Digest, at page 3991, par. 86. It may be added that 
when thjÇ sàje îs real, and not simulated, the motive with which the sale 
was ti^si^eis not the subject of ïnquiry, and is quite immaterial. 

It is insisted that the contest in the land office was not instituted by 
the plaintiff, bût by him and his grantors, who are named in the corn- 
plaint ; and it appears from the record that the receiver's receipt was, 
in point of fàct, issued to the plaintiff ànd the original grantors. The 
receiver'is receipt was dated October 37, 1903; the suit was instituted 
on November 26, 1903 ; the conveyances to plaintiff are ail dated be- 
tween' the two last-named dates ; so that it clearly appears that the con- 
test in 'the land office was begun by the original locators, and before the 
institution of the suit the tîtle became vested in the plaintiff, and the 
suit was instituted by him. Section 3336, Rev. S*. U. S. [U. S. Comp. 
St. 1901, p. 1430] , provides : 

"Whérè an adverse claim is flied durlng the perlod of publication, it shall 
be npon the bath of the person or persons maklng the same, and shall show 
the nature, bouudarles, and estent of such adverse clalm, and ail proceed- 
ings, except thei publication of notice and maklng and filing of the afîidavit 
thereof, shall be stayed untll the controversy shall bave been settled or de- 
cided by a court of compétent jurisdiction, or the adverse claim waived. 
It shall be the duty of the adverse claimant, withln thlrty days after fillng- 
his claim, to commence proceedlngs in a court of compétent jurisdiction, 
to déterminé the question of the riglit of possession, and prosecute the same 
with reasbnable diligence to final judgment; and a f allure so to do shall be 
a waiver of his adverse claim." 

By the terms of the statute, it is seen that the suit must be instituted 
by the "adverse claimant." But I think that the construction is alto- 
gether top narrow, to hold that the construction of the statute shall be 
absohitely literal. The gênerai rule of law is that ail suits shall be 
brought by the party in interest, and, if the plaintiff became vested, 
between the institution of the adverse claim and the institution of the 
suit, of the rights of his co-locators, he is in fact the real party in inter- 
est; and, if he could not institute the suit, no suit could be instituted 
at ail. At ail events, he was one of the original locators, as well as one 
of those whp instituted the adverse claim, and bas the right to institute 
the suit in his own name for his own interest; but I think, having be- 
come vestpd of ail the property before bringing the suit, he had the 
right to bring it in his own name. 
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This brings us to the merits. It is not disputed that the locators 
under whom the défendant holds by conveyances made their locatiorB 
in due form on the 2d of January, 1900. It may be conceded that the 
$100 worth of work required by the statute to be done annually was not 
done, either by the défendant or his grantors, for the year 1900, al- 
though there is some testimony that it was done. It is beyond question, 
under the proof, that the assessment work for 1900 was begun in the 
fall or winter of that year. The plaintiflf himself testifies that he was 
on the ground in the month of December, and work had begun on the 
claim ; and he testifies also that about 4 o'clock of December 31, 1900, 
he was on the claim, and found tools (shown to bave been the tools of 
the défendant) in the eut on the claim where défendant had been at 
work, and that they were there also on the following day, to wit, Jan- 
uary 1, 1901, about 2 o'clock in the afternoon, and that, so far as he 
could tell, they had not been disturbed since the previous afternoon, 
when he had seen them in the eut, and that no work had been done in 
the meantime, that he could discover, on the premises. He also tes- 
tifies that he could not find anywhere on the ground (and he was at some 
pains to ascertain) whether or not work had been resumed. He also 
stated that he had made his location and posted his notice about 2 
o'clock a. m. of the night of the 31st of December, 1900, and that he 
could not State that défendant did no work on the place on the 31 st of 
December, 1900, or that he did not résume work on January 1, 1901. 
There is some testimony, more or less remote and incidental, which 
tends to corroborate the testimony of plaintifï as to whether the work 
was resumed on the Ist of January, 1901. On the other hand, there is 
the positive testimony of the défendant and H. E. Baker that they 
worked on the land on December 31, 1900, and left the tools in the eut 
where they quit work, intending to résume work at the usual time next 
day, and did so, and worked on the claim àll next day, and for several 
days thereafter ; and H. E. Baker testifies that he did not see the plain- 
tif! and others posting notices on the claim on January 1, 1901, and 
never saw any notices, but heard of one, and that he thought that Mr. 
Sanders (one of the witnesses for plaintifif) knew that he and E. C. 
Baker were there at work on that day. He also testified that he worked 
on the 31st of December, 1900, in what was described by T. L. Baker as 
eut No. 3, on the south side of the claim," and that he does not remember 
precisely how long they worked, but they usually worked nine hours 
a day; that their tools were left in eut No. 3, and that on the Ist 
of January, a part of the day, they worked in eut No. 3, and went up 
farther, to what is known as eut No. 4; that part of the time he 
worked in eut No. 3 on January 1, 1901, he was alone, and part of the 
time E. C. Baker was with him, and when E. C. Baker was not with 
him he was prospecting upon the claim. There is some testimony, 
rather remote, tending to corroborate the testimony of thèse two wit- 
nesses. It is not denied by any witness that E. C. Baker and T. L. 
Baker worked on the claim in controversy on the 31st of December, 
1900, and left their tools in the eut where they quit work, nor is it de- 
nied that they resumed work on the following day ; but, as stated, there 
is some évidence tending to show that their testimony is not true. 
There is an apparent, but not an actual, irreconcilable conflict on this 
133 F.— 60 
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point. It is easy to see how a mah or men might go on a 160-acre 
tract of rough, broken, mountainous land, walk over it in a very gênerai 
way, and not see a man or men at work on the mountain, or prospecting 
in some guich or on some ledge, and then truthfully swear what the 
plaintiff has sworn in this case; and yet a man or men might be there 
ail the time, and at work, and not be seen. Much dépends upon the 
circumstances, the character and topography of the land, and character 
of work thât was being done, or good faith of the parties in going upon 
the land to examine and look for persons at work. The court, in order 
to sustain plairitiff's contention on this point, would be compelled to find 
that the positive testimony of the défendant and T. L. Baker was de- 
liberately false. It may be conceded that their testimony is not satis- 
factory, ând, to a considérable degree, indefinite; îndicating a want of 
candor. I cannot say, on the évidence, that they did not work on the 
claim on December 31, 1900; that they did not leave their tools that 
evening in the eut, intending to return the next day and résume work 
at the usual time, nor can I find that they did not so do, in the absence 
of évidence to that effect, either positive, or, if circumstantial, then so 
positive as to exclude the probability of its truth. On this point the 
burden was on the plaintiff to show that the work for the year 1900 
wa.s not done, and that it was not resumed on the Ist of January, 1901. 
In Buffalo, Zinc & Copper Company v. Crump, 70 Ark. 540, 69 S. W. 
573, 91 Am. St. Rep. 87, the Suprême Court of this state held that a 
forfeiture of a mining claim by the failure of the former owner to per- 
form the aflnual labor required by law cannot be established except by 
clear and icOnvincing évidence, the burden of proving which rests upon 
him who sets it up — ^in this case, upon the appellee. Hammer v. 
Garfield Minirtg Company, 130 U. S. 291-301, 5 Sup. Ct. 548, 32 L. 
Ed. 964. It is settled law |;hat equity favors neithef forfeitures nor 
perialties. It would seem to the court that the plaintiff knew at the 
time he lôCatêd his claim that the défendants had been doing work upon 
the claim in the latter part of December, 1900 ; that their tools were 
upon the ground, and their 'camp close to or upon the edge of the claim 
itself ; that ït would hâve been easy for him to hâve established by other 
évidence whether or not on the Ist of January, 1901, work was resumed 
upon the mine. This wâs the crucial question in his case, for, if work 
had not been abandoned upon the mine, then he himself was a tres- 
passer. He is not corroborated iipon this point by any positive proof, 
although upon that very day he and others, according to his own testi- 
monv, were Upon the place and located his claim. In Fee v. Durham, 
lai Fed. 469,157 C. C. A. 584, the Circuit Court of Appeals of the 
Eighth Circuit, by Judge Caldwell, said: 

"The defendant's grantors were In the actual possession of the claim, 
actively engagea In dolng the annual assessment work thereon, when the 
plalntifls entei"ed upon the claim and made their location. The entry and 
location, under' thèse circumstances, was a trespass, and no rights were ac- 
quired thereby. The Lebanon Mining Company of Netc Tork v. The Con- 
solidated Republican Mining Company, 6 Colo. 371 ; Weese v. Barker, 7 Colo. 
178, 2 Pac. 919; Belk v. Meagher, 104 U. S. 279, 26 L. Ed. 73-5. Inchoate 
rights to the public lands cannot in any case be acquired by trespass or by 
violence. An entry upon the prlor possession of another is a trespass, and 
tends to provoke violence, homicides, and other crimes, and oue making such 
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an entry gains notbing by it. Atherton v. Fowler, 96 TJ. S. 513, 24 L. VA. 
732. The original locators nmst be held to bave been in the actual posses- 
sion of the claim at the time the plaintiffs niade theh- location. The sus- 
pension of work Saturday nlght, intending to résume it Monday morning, 
and leaving their tools on the ground for that purpose, was not in any 
sensé an abandonment of their possession for the time between Saturday 
nlght and Monday morning. In contemplation of law, their possession was 
us complète and actual durlng that time as if they had remalned at work 
during the nlght and on the Lord's Day. They were not required to work 
durlng the nlght or on the Lord's Day in order to maintain their possession 
and make their assessment work continuons. Their possession was attested 
and protected by their work and the présence of their tools. They could not 
lawfully work on the Lord's Day, if they had desired to do so, for the law 
of the State forbids labor on that day, under a penalty. Sand. & H. Dlg. § 
1887. Restlng from their work from Saturday nlght until Monday morning 
was no more an abandonment of their work or possession than the cessation 
of work to eat their mldday meal would be. TJnder the act of Congress, the 
failure to do the required assessment work within the year does not abso- 
lutely and irrevocably render the claim subject to relocation. It bas this 
qualification : 'Provlded that the original locators • * * hâve not re- 
sumed work after failure and before ssuch location.' Rev. St. § 2.324. as 
amended in 1880 (Act Jan. 22, 1880, c. 9, § 2, 21 Stat. 61 [U. S. Comp. St. 
1901. p. 1426]). Referring to this statute, the Suprême Court of the United 
States, in Belk v. Meagher, 104 IJ. S. 279, 26 L. Ed. 735, sald: 'Such being 
the law, it seems to us clear that if work is renewed on a claim after it has 
once been open to relocatlon, but before a relocation is actually made, the 
rlghts of the original owners stand as they would if there had been no 
failure to comply with this condition of the act. * * • Mining clalms are 
not open to relocation untll the rlghts of the former locator bave come to an 
end. A relocator seeks to avall himself of minerai in the publie lands which 
another had discovered. This he cannot do untll the discoverer has. in law. 
abandoned bis claim, and left the property open for another to take up.' 
The original locators in this case had not abandoned their claim, but were 
actually and continuously at work from the 26th of December until an 
early day in January, when they had done $500 worth of work. There was 
no suspension of the work durlng this time, and there was no perlod of time 
durlng whlch the plaintiffs could enter and make a valid location. The con- 
tlnuity of the work and possession was not broken by the cessation of labor 
at nlght and on the Lord's Day. It must be conceded that if the original 
locators had resumed work after the clock struck 12 on Saturday nlght. 
December 31st, that the plaintiffs' location would hâve been invalld. We 
think, upon the facts in this case, for ail légal purposes, the original locators 
must be held to hâve been prosecuting the work for the whole of that nlght, 
and that plaintiffs could not rightfully enter upon the claim and make a 
valid location between mldnlght and the usnal hour of resumlng work on 
Monday morning. Pharis v. Muldoon (Cal.) 17 Pac. 70 ; Belcher Consolidated 
Mining Company v. Deferrari, 62 Cal. 160." 

When the plaintiff located his claim at 3 a. m. on the 31st of De- 
cember, 1901, he was, in law, a trespasser. The claim was not aban- 
doned. The défendants were as much at work upon the claim at that 
time as if they had been actually in the eut, using the tools, at the time he 
made his location. In Gwillam v. Donnellan, 115 U. S. 49, 5 Sup. Ct. 
1110, 29 L. Ed. 348, the court said: 

"If, when one enters ou land to make a location, there Is another location 
in full force, whlch entitles Its owner to the exclusive possession of the land, 
the first location opérâtes as a bar to the second. Belk v. Meagher, 104 U. 
S. 279, 284, 26 L. Ed. 735." 

But it is held in numerous cases that in a suit brought under Rev. 
St. § 2326 [U. S. Comp. St. 1901, p. 1430], to détermine the right of 
possession of an adverse mining claim, the title of each party is brought 
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in question, and éach party must make proof of his title thereto be- 
fore he can ask a jûdgment in his favor. In Bay State Silver Mining 
Company V. Brown (C. C.) 21 Fed. 167, Judge Sabin held: 

"Where neitlier pnrty establishes title to the ground in controversy, jûdg- 
ment cannot bu, for eitlier party, and the suit must be dismissed." Citing 
Jackson v. Roby, 109 U. S. 440, 3 Sup. Ct 301, 2T L Ed. 990. 

Healso States : 

"In siilts of thls nature no presumptlons of fact as to title arlse. Title, 
rigiit of possession, or forfeiture are facts to be establisbed by the évidence." 

In Whalen Consol. Copper Mining Company v. Whalen et al. (C. 
C.) 137 Fed. 611, it was held thât the évidence of the amount of money 
paid for work done, though not conclusive, was admissible, as beat- 
ing on the claimant's good faith. In that case the court said : 

"The labQrei?^ received but $3.50 per day, which was a reasonable sum. 
They vyere'pald for one day and a half iii going from Eurêka to the mines, 
which, under the facts of thls case, was proper. The foreman received ^o.OO 
per day, 'which was not unreasonable. The expenses paid for tools, freight, 
and hauling to the mines must also be allowed." 

The question rises, therefore, as to whether or not the défendant 
lias shown that he was entîtied at the commencement of tWs suit to the 
possession of this property. Did he do the required assessment work 
for the year 1900? Upon this point there is a direct conflict in the 
évidence. But as said by District Judge Hawley in McCulIoch v. 
Murphy (C, C.) 125 Fed. 149, 15Û: 

"The testlinony concerning the amount. of labor performed fûrnished a 
wide fleld of controversy, and an opportunity for a broad différence of opin- 
ion as to the value of the work. There is always a conflict as to the actual 
or reasonable value of the labor. It has been said — and a wide expérience 
in suclï'ca.ses has convinced the court of its truth — ^that èvery relocator is in- 
torested in déprécia ting the value of the work performed by the original lo- 
eator, and the latter, in saving his claiHi from forfeiture, Is interested in ex- 
tolling his!iWork. The case in bànd certalnly forms no exception to this 
gênerai rwlè. In cases of a conflict upon this point, it la always proper to 
oonslder whëther there has been a bouà fide attempt to comply with the 
law." 

This languâge is quite as applicable to the case at bar as it was to the 
case in which it was used. The value of the work done for the year 
1900 is variously estimated by interested witnesses at f rom $35 to $150. 
It is profitless to analyze the évidence. It is well, however, to notice 
the rules which hkve been observed by other courts in determining 
questions of this sort. In Book et al. v. Justice Mining Company (C. 
C.) 58 Fed. 107, District Judge Hawley used this languâge : 

"Labor and inlprovements, wlthin themeanlng of the statute, are deemed 
to be done upon the location when the labor Is performed or improvements 
made for the express purpose of worktng, prospecting, or developîng the 
ground embraced in the location. Work done outside of the limits of a 
mining ciaim, for the purpose of prospecting or developîng It, Is as avail- 
able for holdiiig the elaim as if done withih the boimdarles of the location of 
the claim." 

I refer to thèse matters in order that it may be seen that the courts 
hâve been libéral in passing upon the question of whether or not the 
assessment work for any given year has been done. In view of the de- 
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cisions upon this subject as announced by courts of large expérience in 
mining cases, I should, in this case, if necessary, reach the conclusion 
that the défendant did the necessary amount of work for the year 1900 
(Inring the months of December, 1900, and early in January, 1901. But 
defendant's case must fail for another reason. The bill in this case 
was not filed until the 26th of November, 1902, and there is an entire 
absence of any proof whatever that after the month of January, 1901, 
the défendant ever did any assessment worlc upon the claim in contro- 
versy. The express condition of the statute requires that "not less 
than $100.00 worth of labor shall be performed or improvements made 
during each year." There is no proof that any labor was ever per- 
formed for the year 1901. Whether this is attributable to a misconcep- 
tion of the law by counsel in the préparation of his case, or whether 
it is due to the fact that no work was ever donc, the court is not advised, 
and could only speculate. A reading of the testimony would indicate, 
though not definitely, that no work has been donc since January, 
1901, on this claim by the défendant. This being true, he has wholly 
failed to establish that he has any right to the possession of the claim. 
He has specifically alleged in his answer "that he and those under whom 
he holds hâve performed the assessment work on said land required by 
law, and hâve done and performed an amount of work thereon sufficient, 
in law, to entitle him to a United States patent upon paying the pur- 
chase price to the government, and he has made application number 559 
so to do, and he is entitled to the possession of the land, and is now 
in the actual possession of the same," but there is no proof whatever 
to establish it. The statute requires that "the claimant, at the time 
of fîling this application, or at any time thereafter, within sixty days of 
publication, shall file with the Surveyor General of the United States 
a certificate showing that $500.00 worth of labor has been expended or 
improvements made upon the claim by himself or grantors." It is true 
that after the adverse claim was filed it was not necessary for him to 
file that certificate until the case had been determîned in this court, but 
it is not true that he can be permitted now, after the détermination of 
the case at bar, to perform the assessment work for the years 1901, 
or any subséquent year, or to perform $500 worth of work, which is es- 
sential to enable him to procure a patent. Benson Mining & Smelting 
Company v. Alta Mining & Smelting Company, 145 U. S. 428, 12 Sup. 
Ct. 877, 36 L. Ed. 762 ; McCulIoch v. Murphy et al. (C. C.) 125 Fed. 
147; Book et al. v. Justice Mining Company (C. C.) 58 Fed. 106; 
Jackson v. Roby, 109 U. S. 440, 3 Sup. Ct. 301, 27 L. Ed. 990 ; Bav 
State Silver Mining Company v. Brown (C. C.) 21 Fed. 167; Whalen 
Consolidated Copper Mining Company v. Whalen et al. (C. C.) 127 Fed. 
611, 

The finding of the court will be that neither party is entitled to the 
possession of the property in controversy, and the bill will be dismissed 
at the costs of the plaintiff. 



950 133 FEDERAL RErORTER. 

UNITED STATES V. HOOVER. 

(District Court, D. Nebraska. December 27, 1904.) 

No. 503. 

1. AnIMALS— TEANSPOETATION — INÏECTIOUS DiSEASES — Depaetment of Agbi- 

CTJLTUBE— llULKS. 

Act Cong. May 29, 1884, c. 60 (28 Stat. 31 [U. S. Cornp. St. 1901, p. 299]), 
provMing for the régulation of the animal Industry, and probibitlng the 
exportatiofi of dlseased animais out of quarantined districts, etc., belug 
limlted to cases where the animal In qjiestlon was afCected wlth an In- 
fections or contagions dlsease, the Secretary of Agriculture liad no au- 
thority to extend the same by a rule prohlblting the taklng of any borsc 
outslde of a quarantlne district without first having it Inspected by the 
bureau of animal industry, etc., regardless of whether It was discused 
or had been exposed thereto. 

2. Same. 

Act Cong. June 3, 1902, c. 985 (32 Stat. 289), authorlzlng the Secretary 
of Agriculture to apply any part of an appropriation to the gênerai ex- 
penses of the bureau oif animal industry in the purchase and destruction 
of dlseased and exposed animais, and to the quarantlne thereof, wheue^er 
in bis judgment It Is essentlal to prevent the spread of pleuropneunionia, 
tuberculosis, or other dlseases of animais from one state to anotlicr. 
limlted the power of the Secretary in thèse regards to dlseased or exposed 
animais, and gave him no jurisdiction over animais not affected wlth or 
exposed to an infections or contagions dlsease. 

3. Same. 

Act Cong. Feb. 2, 1903, c. 349 (32 Stat. 791, pt. 1 [U. S. Comp. St. 
Supp. 1903, p. 372]), transferred certain powers vested in the Secretai\- 
of the Treasury by Act Cong. May 29, 1884, c. 60, §§ 4, 5 (23 Stat. 32). 
relatlng to the importation of animais from forelgn countries, to the 
Secretary of Agriculture. It also provided that animais inspected by the 
bureau of animal industry and certified to be free from dlsease might be 
shipped from one state to another without further inspection, and au- 
thorized the Secretary of Agriculture from tlme to tlme to establlsh rules 
and régulations concerniilg the exportation and transportation of llvf 
stock from any place wlthln the United States where he may hâve reasoii 
to believe certain dlseases exlst, and that such rules and régulations shall 
hâve the force of law. Held, that such act does not prohlblt the shipmeut 
of animais free from dlsease, and that the Secretary of Agriculture had 
no power thereunder to make rules and régulations wlth référence to 
such animais, the violation of whlch alone would constltute a crime. 

4. Same— Prospective Opération. 

Act Feb. 2, 1903, c. 349 (32 Stat. 791, pt. 1 [U. S. Comp. St. Supp. 1903. 
p. 372J), providing for the inspection of dlseased animais, etc., déclares 
that any person knowingly violating its provisions or the orders or régu- 
lations made In pursuance thereof shall be guilty of a misdemeanor. etc. 
Held, that such provision affected only rules and régulations made therc- 
after, and did not hâve the rétroactive efCect bf givlng valldity to a prioi- 
void order. 

Irving F. Baxter, U. S. Atty., and S. R. Ru.sh, Asst. U. S. Att> . 
(Geo. P. McCabe, of counsel), for the United States. 
A. W. Jefferis and F. S. Howell, for défendant. 

MUNGER, District Judge (orally). The government having closed 
its offer of testimony and rested its case, the défendant now inoves the 
court to direct a verdict of not guilty, for the reason that no offense i.s 
alleged or proven. 
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The information in this case was filed ,by the United States district 
attorney, by leave of court, and charges the défendant with having, on 
October 15, 1903, driven a mare and coït from the Fine Ridge Indian 
réservation, a quarantined district within the state of South Dakota, 
into Holt county, in the state of Nebraslca, without the quarantined 
district, in violation of a rule or régulation issued by the Secretary of 
Agriculture, under date of January 20, 1903, known as "Order No. 
102," which prohibited the taking of any horse without the quarantined 
district without first having such horse inspected by an inspecter of the 
bureau of animal industry and be accompanied by a certificate of in- 
spection issued by said inspector. 

The order of the Secretary recites that it is issued in accordance with 
the act of Congress approved May 29, 1884, c. 60 (23 Stat. 31 [U. S. 
Comp. St. 1901, p. 399]), entitled "An act for the establishment of a 
bureau of animal industry, to prevent the exportation of diseased cattle 
and to provide means for the suppression and extirpation of pleuro- 
pneumonia and other contagious diseases among domestic animais," and 
with the act of Congress approved June 3, 1903, c. 985 (32 Stât. 289), 
making appropriations for the fiscal year ending June 30, 1903. 

It is not charged in the information that the mare and coït in ques- 
tion were infected with any disease, or had been exposed to an infec- 
tious disease, nor is there àny évidence that either of them were in- 
fected with or had been exposed to any disease. The prosecution is 
based solely upon the proposition that it is a criminal offense to trans- 
port any animal out of the quarantined district, without référence to 
whether such animal is diseased or has been exposed to an infections 
disease, without first obtaining the certificate required by said order 
of the Secretary of Agriculture. 

The act of May 29, 1884, was analyzed and construed by the Suprême 
Court in Reid v. Colorado, 187 U. S. 137, 23 Sup. Ct. 92, 47 L. Ed. 108, 
wherein it was said by the court, speaking with référence to Interstate 
commerce : 

"Congress went no farther than to make It an offense against the United 
States for any one knowingly to take or send from one state or territory to 
auotber state or territory, or into the District of Columbia, or from the Dis- 
trict of Columbia into any state, llve stock affected with infections or com- 
municable disease. The animal Industry act did not make it an offense against 
the United States to send from one state to another llve stock which the 
shipper did not know were diseased." 

The act of Congress, then, being limited to cases where the animal 
was affected with an infections or communicable disease, it was not with- 
in the power or authority of the Secretary of Agriculture to extend the 
act, and by an order or régulation bring within its pénal provisions mat- 
ters which were not criminal by the terms of the act. United States v. 
Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591 ; U. S. v. Maid 
(D. C.) 116 Fed. 650; U. S. v. Blasingame (D. C.) 116 Fed. 654; Dent 
V. United States (Ariz.) 71 Pac. 920. 

The Act of June 3, 1902, making appropriations for the Department 
of Agriculture for the fiscal year ending June 30, 1903, authorized the 
Secretary to expend any part of the sum appropriated for the gênerai 
expenses of the bureau of animal industry "in the purchase and destruc- 
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tion of diseased or exposed animais and the quarantîne of the same, 
whenever in his judgment it is essential to prevent the spread of pleuro- 
pneumonia, tuberculosis, or other diseases of animais, from one state 
to another." This act limited the Secretary in thèse regards to diseased 
or exposed animais. It contained no prohibitory provisions and pro- 
vided no penalty. It seems to me clear that at thç time order No. 102 
was issued there was no law making it an offense to take an animal free 
from disease, and which had not been exposed to an infectious or com- 
muniçable disease, from one state into another, and that the prosecution 
cannot be maintained for a violation of the order of the Secretary only. 

It is, hôwever, urged that the prosecution may be sustained under the 
act of February 2, 1903, c. 349, 32 Stat. 791, pt. 1 [U. S. Comp. St. 
Supp; 1903, p. 3721. This act transferred certain powers vested in the 
Secretary of the Treasury by sections 4 and 5 of the act of May 39, 
1884, c. 60, 23 Stat. 32, relating to the importation of animais from for- 
eign cqunfries, to the Secretary of Agriculture. It also provided that 
anirhals, Which had been inspected by an inspecter or assistant inspecter 
of the bureau of animal industry, and his certificate given that such 
animais were free from disease, might be shipped from one state to 
another without any other or further inspection. This latter provision 
was intende^ to permit the tïansportation of animais so inspected from 
one state to another without being subject to another inspection pur- 
suant to state laws. The act further authorized and empowered the 
Secretary of Agriculture "from time to time to establish such rules and 
régulations çoncerning the exportation and transportation of live stock 
from any place within the United States where he may hâve reason to 
belieye s^tich diseases may exist into and through any state or ter ri tory, 
including the Indian Territory, and into and through the District of 
Columbia, and to foreign çountries, as he may deem necessary, and ail 
such rules and régulations shall hâve the force of law." The act no- 
where attempts to prohibit the shipment of animais which are free from 
disease, ând if Congress interided to empower the Secretary of Agri- 
culture to make rules and régulations the violation of which alone 
should constitute a crime it Wàs an unconstitutional délégation of légis- 
lative authority. While Congress may authorize the executive head 
of any department of govemment to make binding rules and régulations 
which are administrative in character, it cannot delegate the authority 
to make laws. That power is by the Constitution vested in Congress 
alone. 

In United States v. Eaton the court say: 

"It Is well settled that there are no common-law offenses agalnst the TJniteâ 
States. * ♦ ,» It was sald bythls court In Morrill v. Jones, 106 U. S. 466, 
467, 1 Sup, et- 423, 27 L. Ed, 267, that the Secretary of the Treasury cannot 
by his régulations alter or amend a révenue law, and that ail he can do Is to 
regnlate the Çlode of proceedlng to carry Into effect what Congress has 
enacted. • • • Much more dbes this prlnclple apply to a case where It Is 
sought substantlally to prescribe a crimlnal offense by the régulation of a 
department. It Is a prlnclple of common law that an offense which may be 
the subject of crimlnal procédure is an act committed or omitted in violation 
of a public law elther forbidding or commanding it. * • * It Is necessary 
that a sufflcient statutory authority should exist for declaring an act or omis- 
sion a crimlnal offense. ♦•• ♦ • Régulations prescribed by the Président 
and by the heads of dopartments, under authority granted by Congress, may 
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be régulations prescrlbed by law, so as lawfully to support acts done, under 
theui and in accordance wlth them, and may thus hâve, In a proper sensé, the 
force of law ; but it does not foUow that a thing required by them is a thing 
so required by law as to make the neglect to do the thing a criminal offense 
in a citizen, where a statute does not distinctly make the neglect in question 
a criminal offense." 

The pénal provision of this act of February 2, 1903, reads: 

"That any person, company or corporation knowingly violatlng the provi- 
sions of this act, or the orders or régulations made in pursuance thereof, shall 
be guilty of a misdemeanor, and on conviction shall be punished," etc. 

It limits prosecutions to a violation of its provisions or rules and 
régulations made pursuant to its provisions. The order the violation 
of which is the foundation of this prosectition was made and issued be- 
fore this act was passed, and, the order being void at that time, the act 
did not hâve the rétroactive effect of giving validity to a prior void order. 

The motion to direct a verdict is sustained, so, gentlemen of the 
jury, the court assumes the responsibility in this case, and you are di- 
rected to return a verdict of not guilty. 



UNITED STATES v. OREGON & C. R. CO. 

(Circuit Court, D. Oregon. December 12, 1904.) 

No. 2,657. 

Public Lands— Raileoad Géant— Cancellation of Patent. 

Where the TJnited States relies upon a private entry of a tract of land, 
which was of record and uneanceled at the time of the attaching of a 
railroad grant under which the land was patented, to except such tract 
from the grant, and as ground for cancellation of the patent, it must be 
shown either that the entryman was then residing on the land or that 
he had made final proof and payment, when wlthout one or the other his 
right had been lost by abandonment. 

Same— Lands Excepted fkom Grant— Pre-emptions. 

Under a grant of lands to a railroad company which excepted from its 
opération such lands within the place limits as should be found to hâve 
been "granted, sold, reserved, occupied by homestead settlers, pre-empted, 
or otherwlse disposed of," such exception includes lands upon which pré- 
emption fllings had been made and aceepted by the land office In eom- 
pliance with the law relating to pre-emptions, although such lands had 
not been pald for at the time of the attaching of the grant. 

Same— Homestead Claims— Lands Occupied by Homestead Settlers. 
An exception from a railroad grant of lands which should be found to 
be "occupied by homestead settlers • * * or otherwise disposed of" 
includes lands so occupied vrith an intention to obtain title thereto 
under the homestead law, although no application for entry thereof had 
been made; and also lands for which such application had been made 
and aceepted, whether occupied by the claimant at the time or not, such 
lands being within the term "otherwise disposed of." 

Same— Attaching op Grant— Appeoval dp Map of Definite Location. 
The grant of lands to the Oregon & Californla Railroad Company (Act 
July 25, 18G6, 14 Stat. 239, c. 242), which excepts lands disposed of, re- 
served, etc., with référence to the time when the company "shall flle 
in the office of the Secretary of the Interlor a map of the survey of said 
railroad," at which time it is provided that "the Secretary of the In- 
terior shall withdraw from sale public lands herein granted," etc., does 
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not attach to landa iipon whieh homestead applications were made be- 
tween the fliing of the- niap of defliilte locatiou and its approval by the 
Secretary of the Interlpr, 

5. Samb— Cancellation op Patents Bbboneotjsly Isstjed— Oonstktjction 

AND VAtlDITY OF STATTTTE. 

Act March 3, 1887, c. 376, 24 Stat. 556 [U. S. Conip. St. 1901, p. 1595], 
and March 2, 1896, c. 39, 29 Stat 42 [U. S. Comp. St. 1901, p. 1603], 
whioh give the TJnited States the right to hâve eanceled patents to landa 
erroneously issued under a rallroad grant, and also to reeover from the 
grantee the govei'nnient priée of lands so patented and sold to bona flde 
pnrchasers, are valid. and a suit to enforce such rights may be main- 
tained in a court of equity. 

In Equity, 

John H. Hall, U. S. Atty. 

Wm. D. Fenton and Wm. Singer, Jr., for défendant. 

BELLINGER, District Judge. This is a suit to cancel patents al- 
leged to hâve been erroneously issued for lands within the place limits 
of the grant of lands to the défendant company made by Congress on 
July 25^ 1866 (14 Stat. 239, c. 242), and to reeover the price of such of 
the lands so patented as may hâve been sold by the défendant to bona 
fide purchasers. The grant was of every alternate section of public 
land, not minerai, designated by odd numbers, to the amount of 10 such 
sections on each side of the Une of road ; and it provided that when 
any of said alternate sections should be found to hâve been "granted, 
sold, reserved, occupied by homestead settlers, pre-empted, or other- 
wise disposed of," other lands in lieu thereof, designated by odd num- 
bers, and within 10 miles of the limits of the first-named sections, should 
be selected. The particular lands in dispute are alleged to hâve been 
excepted from the grant by reason of homestead and pre-emption 
claims subsisting at the time it became effective. There is one cash 
entry claimed, but it is alleged in the answer, and the fact seems to be 
conceded, that this entry was eanceled, and there is no contention in the 
case respecting it. There is also a claim — that of J. W. Dougherty — 
arising under the donation law. Dougherty's donation notification was 
filed on February 14, 1855. This clairn was of record and uncanceled 
when the map of definite location was filed, but neither final proof nor 
payment had been made. The stipulation of facts is silent as 
to whether Dougherty was residing upon this donation at the time 
the map of definite location of defendant's road was filed, and without 
such résidence the claim was abandoned. Final proof or continued 
résidence was necessary to the life of this donation. The former is 
negatived by the stipulation of facts, and there is no presumption in 
favor of the latter. Oregon & C. R. Co. v. United States, 190 U. S. 
186, 23 Sup. Ct. 673, 47 L. Ed. 1012. The facts relied upon to except 
the particular land from the grant must be shown, and in this case they 
are not shown. Upon one . of the parcels of land in question there 
were filed |;wo pre-emptioh declaratory statements — one by John Morin, 
on October 30, 1867; and one by Wm. A. Mills, on September 15, 
1868. The amended stipulation of facts as to the Morin filing is that 
final proof or payment was never made or tendered under the filing 
made. The first stipulation of facts as to this pre-emption claim was 
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tliat the declaratory statement was on file and of record, uncanceled, 
at the time the map of definite location was filed. Froni the amended 
stipulation of facts it must be presumed that the declaratory statement 
in question was canceled prior to the filing- of the map — a fact which 
explains the later filing by Mills, so that further référence to Morin's 
filing is unnecessary. There are seven pre-emption and four homestead 
claims relied upon by the government to take the lands claimed out of 
the railroad grant. From the stipulation of facts it appears that in ail 
thèse cases the lands claimed hâve been sold by the company to bona 
fide purchasers, and there is no claim of interest in any of the original 
claimants, the contention being that because of thèse claims the grant 
clid not attach to the particular parcels, and that upon the subséquent 
abandonment of thèse pre-emption and homestead claims the lands cov- 
ered by them reverted to the government. 

It is argued for the railroad company that the lands upon which mère 
pre-emption filings hâve been made are not pre-empted lands and within 
the exception in the grant, and the cases of Hutchings v. Low, 15 Wall. 
77. 21 L. Ed. 82, Frisbie v. Whitney, 9 Wall. 187, 19 L. Ed. 668, and 
Buxton V. Traver, 130 U. §. 232, 9 Sup. Ct. 509, 32 L. Ed. 920, are 
cited to the efïect that "until payment and entry the acts of Congress 
L^ive to the settler only a privilège of pre-emption in case the lands are 
ntïered for sale in the usual manner ; that is, the privilège to purchase 
them in that event in préférence to others." The fîrst of thèse cases 
was one where there was a settlement on unsurveyed lands in the state 
of California, with the intention on the part of the settler to acquire 
the same under the pre-emption laws of the United States. Thereafter 
Congress passed an act granting to the state of California a tract of 
land for public use, resort, and récréation, which included the land 
so settled upon. It was held, following the earlier case of Frisbie v. 
Whitney, 9 Wall. 187, 19 L. Ed. 668, that mère occupation and im- 
provement of any portion of the public lands, with a view to pre-emp- 
tion, do not confer upon the settler any right in the land occupied as 
against the United States, or impair in any respect the power of Con- 
■gress to dispose of the land in any way it may deem proper; and 
that this power in Congress only ceases when ail the preliminary acts 
prescribed by those acts for the acquisition of the title, including the 
payment of the price of the land, hâve been performed by the settler. 
Thèse cases are commented upon and approved in the later case of 
Buxton V. Traver, 130 U. S. 233, 9 Sup. Ct. 509, 33 L. Ed. 920, where 
ît is decided, in efïect, that if a settler upon unsurveyed lands, within 
a specified time after the surveys are made, makes application to pur- 
chase (that is, files a declaratory statement such as is required when the 
surveys hâve preceded settlement), and performs certain other acts pre- 
scribed by law, including the payment of its price, he acquires for the 
first time a right of pre-emption to the land (that is, a right to pur- 
chase it in préférence to others). It does not follow from what is decid- 
ed in thèse cases that the word "pre-empted," as used in excepting lands 
from railroad or other grants, is necessarily restricted to such lands as 
hâve been paid for. The cases cited did not involve the définition to be 
given the word "pre-empted." The question decided was that mère 
occupation and improvement of unsurveyed lands with a view to pre- 



936 133 FEDBEAL REPORTEE. 

emption conferred upon the settler no right as against the United 
States, and did not impair the power of Congress to dispose of the land 
settled upon in any way it might deem proper. The question to be 
decided in this case is whether the exception out of the grant in question 
of "prC'-empted" lands irïcludes lands upon which pre-emption filings 
hâve been made and accepted by the land office in compliance with the 
laws relating to pre-emptions. , 

The défendant refers to the several acts granting lands to the Union 
and Central Pacific Railroad Companies, the Texas Pacific, Northern 
Pacific, Atlantic and Southern Pacific, and the Oregon Central Railroad 
Company, as to which it has been uniformly held that lands covered by 
pre-emption filings were within the exceptions from the grants of "pré- 
emption or other claims," "pre-emption or homestead rights," and 
lands "to which a pre-emption or homestead claim is found attached." 
The différence between thèse exceptions and that under considération 
is urged to show that lands covered by pre-emption filings were subject 
to the defendânt's grant, and properly patented to the company. But 
it is a rule of statutory construction that statutes having similar objecta 
are to be tonstrued alike, and so the construction which has been put 
upon acts on similar subjects, even though the language should be dif- 
férent, should be referred to. Endlich on Interprétation of Statutes, 
§ 53. Thèse statutes, taken together, disclose the policy of the govern- 
ment in making exceptions of lands from railroad grants. It is against 
Sound poHcy that the settlement and conséquent development of the 
country should be retarded' by withholding large portions of the public 
lands froni settlement under the pre-emption and homestead laws until 
such time as it can be known by the location of the Unes of the aided 
railroads whether the grants will attach to them. The public inconven- 
ience that would resuTtfrom the^ withdrawaî of ail the alternate odd- 
numbered sections of public lànd to await the location of a land grant 
railroad is illustrated in the présent case. This grant was made in 
1866. The first, second, and third sections of the road were located 
in the years 1870^1871. Themaps of location of the remaining seven 
sections wercifiled in 1882, 1883, and 1884. Prior to the location 
of the line of road the limits of the grant could not, of course, be known, 
and upon the construction of : the statute contended for by the défendant, 
an intendèd pre-emptioner, who . had settled upon and improved his 
pre-emption daim, as he is requir-ed to do before he can file his declara- 
tory statement, wbuld run the risk ôf being eut ofif in his right not- 
withstanding the utmost diligence on his part. Such a resuit would be 
contrary to the established policy of the government, and would resuit 
in a sacrifice of public interests. The considérations for this particular 
grant and the conditions relating to it were the same as in the other 
grants, and I am of the opinion that Congress intendèd at least the same 
exception in respect to pre-einption and homestead rights and claims 
in this case that it did in the others. I therefore interpret the word 
"prcTempted," used to designate land excepted from the grant in the 
act of July 25, 1866, c. 242^ 14 Stat. 239, to mean lands upon which pre- 
emption filings were made i and accepted in conformity with law. The 
stipulation of facts does not State that thèse pre-emption claimants had 
settled upon and improved the lands covered by the pre-emption claims; 
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but this rr^ist be presumed, inasmuch as the law does not permit the 
filing of declaratory notices witbout proof of such settlements and im- 
provements. 

The grant excepts lands occnpied by "homestead settlers." It does 
not appear that the homestead daims relied upon were those of settlers, 
and there is no exception in terms in favor of homestead claimants not 
settlers. I assume that this exception was intended to provide for per- 
sons who had settled upon the public lands intending to enter the same 
as homesteads, but had not made the showing and application before 
the local land office and the payment necessary to give them a right 
under the homestead laws. The later act of June 10, 1872, c. 424, 
§ 3, 17 Stat 381, Rev. St. § 2315 [U. S. Comp. St. 1901, p. 1421], pro- 
vides for settlers of this class. It does not follow that Congress in- 
tended to grant the lands of homesteaders, not settlers, who had fully 
complied with the law. Settlement is not a prerequisite to a homestead 
filing. A person qualified to become a homesteader is permitted to 
make his homestead application to the register of the local land office 
upon making the prescribed affidavit, and upon payment of a fee of $5 
when the entry is of not more than 80 acres, and on payment of $10 
when the entry is for more than 80 acres. When the offer thus made 
has been accepted by the filing of the required affidavit and the home- 
stead application and by the payment of the fee provided for, the ap- 
pHcant has acquired a vested right. The lands covered by the home- 
stead application are "disposed of" within the exception in the grant. 
But, whether within that exception or not, such lands are not subject 
to disposition by Congress in violation of the obligation which the gov- 
ernment has assumed to issue the patent to which the homesteader is 
"entitled" upon proof of the subséquent résidence and cultivation re- 
quired by law. 

Two of the homestead applications in the case were made after the 
map of definite location was filed in the office of the Secretary of the 
Interior, and before approval by that office. The exception in the 
grant to the Northern Pacific Railroad Company was of lands not re- 
served, etc., "at the time the Une of said road is definitely fixed and a 
plat thereof filed in the office of the Commissioner of the General Land 
Office." In the grant to the défendant company the exception is with 
référence to the time when the company "shall file in the office of the 
Secretary of the Interior a map of the survey of said railroad," at which 
time it is provided that "the Secretary of the Interior shall withdraw 
from sale public lands herein granted," etc. The Suprême Court, con- 
struing the former of thèse grants, held that no right attached to any 
spécifie section until the road was definitely located and the map thereof 
filed and accepted. N. P. R. R. Co. v. Sanders, 166 U. S. 620, 17 
Sup. Ct. 671, 41 L. Ed. 1139 ; U. S. v. O. & C. Railroad Co, 176 U S. 
44, 20 Sup. Ct. 261, 44 L. Ed. 358. There is nothing to distinguish the 
two grants so far as the effect that is to be given to the filing of the 
map of location is concerned. The construction that requires accept- 
ance of the location as filed applies with equal force in each case. The 
grant therefore did not attach to the lands upon which homestead ap- 
plications were made between the filing of the map of definite location 
and its approval by the Secretary of the Interior, 
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The act of March 3, 1887, c. 376, 34 Stat. 556 [U. S. Comp. St. 1901, 
p. 1595], provided for the cancellation of patents wrongfully issued to 
failroad companies, for the issue of new patents to innocent purchasers, 
and for the recovery from such companies of the government price 
for the lands so patented and sold. I conclude, contrary to the conten- 
tion of the défendant, that the United States, under this act, could, after 
cancellation of the crroneous patent, also recover from the companies 
the value of the land in question, since the cancellation provided for was 
not to remedy the wrong donc to the United States, but was a step in 
a proceeding adopted to protect innocent purchasers from the consé- 
quences of the companies' wrongful acts. To the same effect is the act 
of 1896. Act March 2, 1896, c. 39, 29 Stat. 42 [U. S. Comp. St. 1901, 
p. 1603]. The confirmation of title in the good-faith purchasers is in- 
tended to right the wrongs done such purchasers at the cost of the com- 
panies responsible therefor to the extent of the government price of the 
lands surrendered by the United States for that purpose. It does not 
ratify the wrong done to the United States, but provides relief for the 
innocent purchaser against its conséquences at the cost of the wrong- 
doer. Thèse companies will not be heard in a court of equity to say : 
"We did not agrée to pay for thèse lands. We took them and sold them 
without right. Your remedy is against our innocent grantees to 
get back what we had no right to convey. You cannot ratify their 
title without condoning our wrong." This construction put upon the 
act of 1896 does not give it a rétroactive effect. The act does not 
create a liability, but provides a means of enforcing one already existing. 

As to the contention that the case is not one of équitable cognizance, 
it is enough to say that suits for cancellation are of équitable cognizance, 
and equity, having taken jurisdiction for such purpose, may go on, 
and grant the relief of pecuniary compensation, if the facts disclosed in 
the trial should require it. But, without this, the suit is expressly au- 
thorized by the act of 1887, as amended by implication of the act of 
1896. 

The United States is entitled to recover the minimum government 
price for the lands covered by the pre-emption and homestead applica- 
tions named in the bill of complaint, and such will be the decree. 



In re BOUELIER OORNICB & ROOFING CO. 
(District Court, W. D. Kentucky. January 3, 1905.) 

1. BANKETJPXCY— I3XPENDITUBES— COSTS OF ADMINISTEATION. 

Expenditures niade by a receiver aiid trustée of a bankrupt's estate 
for ttie sole beneflt of gênerai creditors, in carrying ont contracts of the 
bankrupt whlcli vvere thought to be profitable, are not "costs of admin- 
istration," within Bankr. Act July 1, 1898, c. 541, |§ 62, 64 (30 Stat. 562, 
•"i(J3 [U. S. Comp. St. 1901, pp. 3446, 3447]), requiring such costs to be 
paid ont Of the estate in which they are incurred as preferred claims. 

2. Same— Landlokd's Lien— Préservation. 

Where property belonging to a bankrupt more than sufficient to pay a 
landlord's lien for unpaid rent thereon was sold under an agreeinent with 
the tru.stee that the lien should be transferred to the f und arising from 
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the sale, the lien was preserved, and attached to such fund for the beneflt 
of the landlord. 

3. Same— BanivEupt's Business— Continuanck—Expenditubes—I.ien Claims 
— Pbiobity. 

A bankrupt's receiver and trustée were empowered to continue the 
bankrupt's business for the benefît of gênerai creditors, as authorized by 
Bankr. Act July 1, 1898, c. ti41, § 2, cl. 5 (30 Stat. 546 [U. S. Comp. St. 
1901, p. 3421]), by a veferee's order providing that the trustée should 
hâve a iirst lien on ail the bankrupt's property for what he might ad- 
vance for expenditures in so doing, The trustée continued the business, 
and in so doing made expenditures in addition to using a fund derived 
from other assets subject to a landlord's lien, and on completion of the 
contract received a fund therefrom which was subject to a mechanic's 
lien. Held that, neither of the lien creditors having consented to such 
expenditures or to the continuance of the business, their claims were 
payable from the fund derived from the contract prior to the claim of the 
trustée for additional expenditures. 

In Bankruptcy. 

A. G. Ronald, for G. W. Ronald. 

John Marshall and A. S. Brandeis, for W. R. Root, administrator. 

W. W. Watts and J. G. Sachs, for trustée. 

EVANS, District Judge. Certain creditors of the Bourlier Cornice 
& Rooiing Company, on the 27th day of May, 1903, filed their pétition 
praying, upon grounds stated therein, that the debtor might be adjudi- 
cated a bankrupt. On May 28, 1902, the following order was made by 
the court in that proceeding: 

"Came the Columbus Slate Company, Robert Douglass, and Francis L. 
Minton, trustées of the estate of E. G. Dun, and earrying on the business of 
R. 6. Dun & Co., aud the Louisville Tin & Stove Company, petitioning cred- 
itors, and file their pétition herein, seeking the appointment of a receiver 
to take charge of the assets of this estate and préserve the same, and to 
provide for the fulfillment of certain contracts involved in this estate, and 
filed the affldavits of Al. Bourlier, E. C. Ilanisley, Charles Hamsley, and Emile 
B. Bourlier in support thereof ; and thereupon the said pétition was set for 
hearing for Thursday, May 29, 1902, at 10 o'clock a. m." 

On the next day, May 29 th, in view of the well-known reluctance of 
this court to appoint receivers, unless, in the language of the bankrupt 
act, it should be "absolutely" necessary, a very strong représentation 
was made to it by the applying creditors as to numerous uncompleted 
contracts which the debtor was endeavoring to exécute, and the strong 
and confident expectation of those interested that those contracts would 
certainly yield a large profit, and in this way be very bénéficiai to the 
gênerai creditors. The court was so far convinced that, in its order 
that day made after filing the consent of the debtor to be adjudicated a 
bankrupt as prayed for, and after making the adjudication accordingly, 
it also adjudged as follows: 

"This cause coming on to be heard upon the pétition of the Columbus 
Slate Company, Robert D. Douglass, aud Francis L. Minton, trustées of the 
estate of R. G. Dun, and earrying on the business as R. G. Dun & Co., and the 
Louisville Tin & Stove Company, petitioning creditors herein for the ap- 
pointment of a receiver herein, and the bankrupt having filed in court a 
consent in writing to an Immédiate adjudication and order of référence 
herein, and divers creditors having joined In said application for such ap- 
pointment of such receiver, and the court being fully advised thereof, it is 
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now ordered that saîd motion to appoint a receiver hereîn be, and the same 
Is hereby, sustained. It Is therefore ordered that George L. Martin, of 
Ijouisville, Kentucky, be, and he is hereby, appointed receiver of the estate 
hereln, to take charge of, préserve, and hold the property of the bankrupt, 
the Bourlier Cornlce & Rooflng Company, to Insure the same in a reason- 
able sum, and in so far as he can to continue the work under the contracts 
involved In this estate, and to use such materlal and property herein as 
may be proper to use therèin, and such receiver shall continue in office until 
the élection of a trustée hereln. Said receiver Is further authorized and 
empoWered to collect, recelve, and receipt for any and ail moneys that may 
be due or owing to the sald bankrupt, and he shall make a report of his 
acts and doiugs hereln, ând report to the court from tlme to tlme as said 
work progresses. Before enteriiig upon his dutles as receiver herein he 
shall exécute bond to the United States of America in the sum of $5,000 for 
the faithful performance of his dutles herein. And thereupon came the 
sald George L. Martin, as such receiver, vvlth the Bankers' Surety Company 
of Cleveland, Ohlo, as surety, and executed such bond, and said bond is now 
hereby approved, and the clerk of this court is ordered and directed to file 
the same in the record of this cause." 

This phase of the case in none of its bearings was ever again brought 
to the attention of the court, nor did the judge make any order upon it 
until the pending pétitions for review were argued. Although not so 
stated by the référée in his certificate, it will be observed that in the 
order of May 39, 1903, there was inserted, in accordance with the posi- 
tive directions of the court, the express provision that "such receiver 
shall continue in office until the élection of a trustée herein." As cer- 
tified by the référée, a trustée was appointed by the creditors on the 
25th day of June, 1903. The receivership expired on that day eo 
instanti the appointment of the trustée, and while some hundreds of dol- 
lars were paid out by the receiver as indicated by his reports, it appears 
that very little was done by the receiver, as such, in the way of carrying 
out any of the running contracts. So that so far as the receivership was 
concerned it seems to eut little figure in the questions raised on the 
pending pétitions for review. It appears from the original certificate 
and from the amended certificate of the référée filed herein pursuant to 
the order entered, pending the considération of the pétitions for review, 
on the 15th day of December, 1904, that the next day after the appoint- 
ment of the trustée (who happened to be the same person as the re- 
ceiver) the trustée applied to the référée for orders to be allowed to con- 
tinue the exécution of the contracts, it being hoped, expected, and repre- 
sented by him that profits could be earned for the benefit of the gênerai 
creditors. The référée, at a meeting duly called, yieîded to the views 
of the trustée, and, no crèditor objecting, made orders accordingly, and 
in the course of the order on the subject appears to hâve provided that 
the trustée should hâve a "first lien" on ail the bankrupt's property for 
what he might advance for expenditures in executing those orders. 
Instead of profits, however, large losses resulted from the effort. 

There was nearly $3,000 worth of property on the premises leased by 
the bankrupt from Dr. G. W. Ronald. This was sold, and by consent 
and agreement of parties the landlord's lien for about $350, balance due 
for rent, was transferreduto the fund arising from the sale. Other as- 
sets added to this, when ail were sold, yielded a fund of about $3,350, 
which long ago came in cash into the hands of the trustée. Without 
paving the rent, the entire fund appears to hâve been exhausted by the 
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trustée in his opérations. The claim of Dr. Ronald had been proved as 
a secured debt, and under those circumstances he had no right to vote 
at the gênerai creditors' meeting, and in fact he took no part therein 
nor in those proceedings by which the trustée was authorized to exécute 
the contracts of the bankrupt. 

G. R. Root had a contract to furnish the slate needed under one of 
the contracts of the bankrupt with the Louisville Water Company, and 
had done so, and, he having died, his administrator claimed, as against 
the water company as well as the bankrupt, a mechanic's lien for about 
$1,400, which I may hère say could properly work itself out through 
the indebtedness of the water company to the bankrupt of about $1,700. 
I agrée with the référée that Root had and has a valid mechanic's lien. 
He is therefore entitled to be paid out of the avails of that indebtedness, 
unless he has done, or the référée and the trustée hâve done, something 
to deprive him of that right in favor of the trustée. Upon one occa- 
sion a question was brought up to the judge upon a pétition for a review 
as to whether Root should be made a party défendant to this pro- 
ceeding. It was a simple question, and as he claimed an interest in a 
fund also claimed by the trustée in right of the bankrupt, I found no 
diffîculty in holding under section 2, cl. 6, of the bankruptcy act of July 
1, 1898, c. 541 (30 Stat. 546 [U. S. Comp. St. 1901, p. 3421]), that he 
was a proper party, and should be made a défendant; but that was 
the extent of the ruling. Root, however, brought suit against the 
Louisville Water Company in the state court for the enforcement of 
his lien on the property of that company, and preferred not to file an}- 
proof of debt, either secured or unsecured, in this proceeding. But 
after being made a party he came in by pétition, setting forth his claim 
to a lien upon the money due from the water company, that company 
having also answered admitting its indebtedness, and expressing its 
willingness to pay the money in any way that would be safe and give 
it proper protection. On hearing the contest between thèse parties, the 
référée adjudged that the trustée should be repaid the advances he had 
made in executing the bankrupt's contracts before either Ronald or 
Root could be paid at ail, and they hâve fîled the pending pétitions for 
reviewing that ruling. 

I hâve no doubt that Dr. Ronald had and was entitled to a lien as 
landlord for the balance due him for the rent of the premises occupied 
by the bankrupt, nor any doubt that his lien was transferred to the 
money derived from the sale of the personalty on the premises pursuant 
to the agreement referred to, and of which agreement the trustée had 
full knowledge, inasmuch as he was a party to it. It must be apparent 
that Dr. Ronald's claim was secured many times over by the personalty 
sold, and it is matter of some surprise that he was not paid out of the 
proceeds. It îs palpable that he was entitled to hâve his money paid 
promptly, and equally palpable that the trustée should not hâve spent 
it for the sole benefit of the gênerai creditors, and in efforts to make 
a profit for them. In this latter question Dr. Ronald could not hâve had 
any interest, and his rights should not hâve been put in jeopardy. 

î am entirely satisfied that Root did not consent to any of the orders 
made by the référée regarding the carrying out of the contracts referred 
to, nor in any way participate in procuring them. When those orders 
133 F,— 61 
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were made he was not before the court, and was at last made a party 
over his protest. , Root is therefore net estopped from asserting his 
superior right te the fund not yet in the hands of the trustée, but upon 
which fund Root's lien rests. Sq that the real contest is between 
Root and Ronald, claiming under their respective liens on one side, 
and the trustée, claiming. the first lien upon the water company fund 
under the referee's orders on the other. Hardship must come upon 
one or the other of thèse défendants, and I am to décide which of them 
shall bear it. I find it a most, unpleasant duty. Root has a lien beyond 
questioUj and; SQ had Ronald. Each of those liens was based upon 
a clear légal right, which wa.s perf ect before any claim of the trustée 
could possibly hâve arisen. Neither Root nor Ronald had any interest 
in the effort of the trustée to make profits for the gênerai creditors. 
On the other hand, Martin, the trustée, under the directions of the 
référée, and under the referee's order of June,.^6, 1904, which pur- 
ported to give him a "first lien," expended the mohey he seeks to hâve 
repaid out of, the fund yet to come from the water -company. Such 
repayment, however, is sought not to the préjudice of those in whose 
interest the trustée was working, yiz., the gênerai creditors, but of those 
whose interests he was in fact destroying, viz., the lien creditors. When- 
ever the money is paid in by the water company, it will come charged 
with Root's mechanic's lien, and the water company when paying it 
should be cleared from ail liability respecting it. Ronald never had a 
lien on thisfund. His Ijen was on the property on the premises, and 
was, by agreement between him and the trustée, transferred to the 
proceeds of the sale of that property. That fund was spent by the 
trustées in despite of that agreement, and the trustée probably on his 
bond is liable for it. It is therefore proper and équitable to pay it 
out of the fund to come from the water company before the trustée gets 
any of that fund in payment of his expenditures; 

It should not be forgotten that any effort by the gênerai creditors or 
by the trustée in their behalf to make profits by continuing to exécute 
the outstanding contracts of the bankrupt was exerted solely in the in- 
terest of the gênerai creditors. The secured creditors, to whom this 
was immaterial, relying upon their liens, had no interest in the ven- 
ture of the trustée undertaken for the benefit of the gênerai creditors, 
and without their express consent the lienors should not be regarded 
as having put to hazard their interests in the bankrupt's assets — a haz- 
ard for incurring which they received no considération. True, section 
3, cl. 5, Bankr. Act (30 Stat. 546 [U. S. Comp. St. 1901, p. 3431]), as 
it was in force in June, 1902, gave the court power to authorize a trustée 
to conduct, for a limited period, the business of the bankrupt; but I 
am much inclined to think that a référée should neyer permit a pro- 
cédure for the çarrying into effect of the unexecuted contracts of a 
bankrupt, to be commenced upon the initiative of the trustée. Much 
abuse of the power might be avoided and temptation for the trustée 
removed by putting that burden on the creditors. Such authorization 
should generally be made upon the application of some or ail of the 
gênerai creditors. It sfiould never be made if çarrying it into full 
effect would be at the expense of secured creditors who bave no interest 
in the question and who piakç no request for such authority. Indeed, 
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the claims of secured creditors should, if possible, be fuUy paid or pro- 
vided for before the trustée or the gênerai creditors are permitted, ex- 
cept in a very small way, to embark in any venture of that sort. Of 
course, after the secured creditors are paid, the gênerai creditors are in 
practical control of the estate, and, if willing to take risks, may be in- 
dulged by the référée in proper instances, for they alone are concerned. 
But whether thèse gênerai views are sound or not as to the proper course 
to be pursued by the référée in such cases, another course was in fact 
pursued hère, though with unfortunate results. I think it was the duty 
of the trustée, under the circumstances disclosed in this case, to hâve 
clearly brought before the référée the fact that his expenditures were 
trenching upon the fund upon which others claimed liens, and to hâve 
sought spécifie instructions in that contingency, even to the extent 
of bringing the question before the judge if necessary. I think his 
npt doing this, but going on at a loss after expending everything on 
hand, was, to say the least, improvident and greatly to his disad- 
vantage in the présent contingency. However this may be, the référée 
thought and adjudged that the trustee's claim for advances made un- 
der the referee's order were not only entitled thereunder to be a 
"first lien" on the fund in the water company's hands, but that thèse 
advances were parts of the "costs of administration," and to be allowed 
before the payment even of secured claims. I think, in the first place, 
that neither Ronald nor Root was in any wise bound by the order of 
the référée giving the trustée a "first lien" for advances. Ronald and 
Root were not parties to such of the proceedings as resulted in that 
order, nor did it concern either of them. As I find in the statute no 
provision authorizing it, I doubt the power and jurisdiction of the 
référée to make such an order, so far, at least, as it may afifect the 
rights of Root and Ronald ; for, if the trustée has a right to priority 
of payment as against them, it is not upon the ground that the référée 
could give or validly create a first lien on the assets by his order, but 
because the statute gives the right of priority, if it exists at ail, upon 
the ground that the trustee's expenditures in the premises were part of 
the "costs of administration." A careful considération, however, of 
the bankruptcy act, especially sections 62, 64, 30 Stat. 562, 563 [U. S- 
Comp. St. 1901, pp. 3446, 3447] , has led me to a conclusion at variance 
with that of the learned référée upon this phase of the case. It does not 
at ail seem to me that expenditures made at the instance either of the 
gênerai creditors or of the trustée in their behalf to do what was donc 
for their sole benefit in this instance are such "costs of administration" 
as were in the contemplation of Congress when it used that phrase in 
the act. Such expenditures occur in a spécial and abnormal case, 
which could hardly hâve been within such contemplation. The phrase 
has a much more restricted signification. See sections 40, 48, 51, 
52 (30 Stat. 556, 557, 558, 559 [U. S. Comp. St. 1901, pp. 3436, 3439, 
3440, 3441]). I go further, and doubt whether the expenses of 
continuing the business of the bankrupt for a limited period, under sec- 
tion 2, cl. 5, would take priority over valid liens already existing and 
fixed, such as were Ronald's and Root's. Section 67, cl. 3. In my 
judgment valid liens, properly acquired and fixed, could not be displaced 
by the trustée or the gênerai creditors in any such subséquent proceeding 
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for the sole benefit of ; the latter. The liens, both of Ronald and of Root, 
being clearly fixed by previous events,,and being well known to the 
trustée, it was the duty of the latter to rérnember them, and in expending 
thp assets of the bankrupt to stop whçn those assets were exhausted 
up to the point where it took ail of the remainder to satisfy those 
liens. Thç failure of the trustée to do this, and his expenditure of those 
parts of the assets which he knew were claimed to be fairly subject to 
the other liens, in my judgment reduced his equity far below those of 
Ronald and Root, and he must consequently suffer for his improvidence. 
The liens of Ronald and Root were prior in time certainly, and I think 
also prior ,in right. Without the improvidence ref erred to the trustee's 
outlays WQuId nbt hâve exceeded the monéy in his hands belonging to 
th^ gênerai çreditprs. He would hâve stopped when that was exhaust- 
ed. Without that improvidence he would not hâve absorbed the money 
belonging m equity to Ronald and Root, respectively, and of whose 
claims he w,as fully advised. Where one of two innocent persons 
must suffer, he should do it who created the necessity for either to 
do so. 

It seems to me upon thèse considérations, which might be amplified, 
that in this somewhat distressing case the pétitions for review filed by 
G. W. Ronald and G. R. Root should be sustained, and the judgment 
and orders in the premises made by the référée should be reversed. 

Upon the return of the case to the référée he should be directed to 
cause an order of distribution to be made in a proper procédure, in which 
the trustée should be required to pay to G. W. Ronald the amount of 
his claim ; and he should furthermore direct the trustée, upon the 
coming in of the money due from the Louisville Water Company, first 
to pay thereout the claim of G. R. Root's administration, and out of 
what remains to reimburse himself, if possible, for the amount paid to 
G. W. Ronald. The failure of the trustée to pay the secured debt of 
Ronald, and his expenditure of the money that was, under his own 
agreement, applicable thereto, makes this ruling necessary, though he 
should, for this payment, be reimbursed, if the fund is sufficient, out of 
the money to be paid by the Louisville Water Company, subject, how- 
ever, to the previous payment out of it of the debt due Root. A judg- 
ment may be prepared accordingly, in which should be recited the 
fact that this case, upon the pétitions for a review, was heard upon 
what is contained in the original certificate of the référée, the amended 
certificate of the référée, and the facts as stated in this opinion. 
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CRANDALL v. COATS et al. 

(District Court, N. D. lowa, C. D. January 7, 1905.) 

No. 816. 

1. Bankrttptct— PREFERENCE— Iksot-vency— Evidence. 

In an action by a banlîrupt's trustée to recover an alleged préférence, 
évidence held to establish tbat the bankrupt was insolvent at the time 
the conveyance constituting the alleged préférence was made. 

2. SAME— OkEDITOES— SUBETIES. 

Défendants, wbo vvere sureties on varions obligations of a bankrupt, 
held a meeting wlth him, at which It was agreed that he should convey 
certain real estate to them at a certain price, in considération of which 
they agreed to pay the indebtedness on which they were liable as sure- 
ties, and assume liens against the property. Thls agreement was car- 
ried out; the sureties executing new obligations to the creditors, as 
prlncipals, and surrendering the old notes, etc., to the bankrupt. Held, 
that such sureties were creditors of the bankrupt, and that the convey- 
ance constituted a préférence, within Bankr. Act July 1, 1898, c. 541, 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418]. 

3. Same—Insolvency— Notice. 

In an action by a trustée in bankruptcy to recover an alleged préfér- 
ence, évidence held sufflclent to charge the preferred creditors with notice 
of the bankrupt's insolvency at the tIme the conveyance was executed. 

4. Same— Liens— Patment—Reimbubsement. 

Where certain of a bankrupt's creditors, who had been given a void- 
able préférence, by a conveyance of real estate, which was set aside, paid 
certain incumbrances thereon, they were entitled to be reimbursed, io the 
exteut of such payment, from the proceeds of the property. 

In Equity. Suit in equity by a trustée in bankruptcy to recover from 
défendants a préférence alleged to bave been given them by the bank- 
rupt. Submitted on final hearing. 

C. B. Reinhart was adjndged bankrupt by this court August 25, 1903, ilpon 
a creditors' pétition filed against him July 7th, previous, and the complainant 
bas been duly appoluted trustée of his estate. June 8, 1903, the bankrupt 
conveyed to the défendants a parcel of real estate, the brick store building 
thereon, and the flxtures and iron safe In said building, in the village of 
Farnhamville, Calhoun county, lowa. for the agreed price of $5,000. The 
bankrupt was a merchant, and also did some business as a prlvate banker. 
The complainant allèges that this property was so conveyed by Reinhart to 
the défendants while he was insolvent, in payment of debts owlng by him 
to them, with intent to prefer them over his other creditors, and that de- 
fendants, when such conveyance was made, had reasonable cause to belleve 
that such préférence was intended thereb.v; and he seeks to recover such 
property from the défendants because of such préférence. The défendants 
admit that the property was conveyed to them by Reinhart at the time and 
as alleged by complainant, but deny (1) that Reinhart was insolvent at the 
tlme of such conveyance ; (2) that they were his créditera at such time ; 
and (3) that they either knew or had reasonable cause to believe that a préf- 
érence was Intended by such conveyance. 

Dunshee & Dorn, Boardman, AIdrich & Lawrence, and Frick & Cran- 
dall, for complainant. 
Kenyon & O'Connor and M. R. McCrary, for défendants. 

REED, District Judge. 1. The défendants admit that the bankrupt 
was insolvent July 7, 1903, when the pétition in bankruptcy was filed 
against him. Without reviewing the testimony in détail, it must suffice 
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to say that a careful considération of it shows that on June 8th, preced- 
ing, his assets and liabilitîës were èubstantially as foUows : 

' ' LiabiUtles. 

Mercantile debts, more than $ 5,600 

Debts pald by the property conveyed to défendants, at least 5,000 



$10,600 

Whether or not this încludes about $130 of taxes owing by him is not 
certain. I£ it does not, then this amount should be added. 

, ' Assets. 

Building lot and safe conveyed to défendants, at the hlghest value 

flxed by any of the witnesses , $5,000 

Stock of njerchandise, appraised by the appraisers in bankruptcy..,. 2,067 
Aecounts eollected by the trustée 130 



$7,197 

The trustée^ after diligent, effort, was unable to sell the goods for more 
than $1,200, and that is the amount he reaHzed therefrom. He knows 
of no other property of the bankrupt, and none had come to his cus- 
tody. The value of the building and Ipt, as fixed by the several wit- 
nesses, does not exceed $4,500. Upon a fair estimate of values, the 
liabilities of the bankrupt on June 8, 1903, exceeded the fair value of his 
property, including that conveyed to the défendants^ by about $4,500. 
That Reinhart was insolvent on June 8, 1903, admits of no doubt under 
the évidence. 

2. The contention of the défendants that they were not creditors of 
the bankrupt at the tirae the property was conveyed to them is based 
upon the following named facts: Prior to June 6th the bankrupt had 
borrowed money from différent persons, and given his promissory notes 
therefor, whjch were indorsed or signed by some of the défendants, at 
his request, as sureties for him. He was also liable as principal upon 
a guardian's bond, upon which he was indebted, as then estimated, at 
about $350, and which bond the défendant Coats had signed as surety 
for him. The largest of the notes signed or indorsed by any of the 
défendants was for $1,500, dated May 20, 1903. The other notes and 
guardian's bond had been made before. The property was incumbered 
by a mortgage and some judgment liens. Early in June, 1903, some of 
the défendants had negotiations with Reinhart about buying the building 
and lot,and he then told them he would hâve to sell the property in order 
to pay his debts. June Bth aîl of the défendants and Reinhart met at 
thé builditig iri Farnhamville, and it was finally arranged that Reinhart 
would convey the property to them for $5,000, and, if the défendants 
would take up the notes or pay the indebtedness which they had in- 
dorsed or become liable for as surety for him, such indebtedness might 
be turned in as a part of the purchase price of the property. In pur- 
suance of this arrangement, the parties again met on Monday June 
8, 1903, and Reinhart conveyed the property to the défendants, and they 
assumed the mortgage and judgment liens thereon, and turned over 
to Reinhart the notes which the défendants had respectively indorsed 
or signed as sureties for him. In addition to this, Coats turned in a 
certificate or other évidence of money which he had previously deposited 
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with Reinhart as a banker. The amount due from Reinhart as guard- 
ian, upon whose bond Coats was surety, as above stated, was also turned 
in. The différent amounts making up the $5,000 as the considération 
of the c-onveyance for the property are as follows : 

Note t(i Kruckman, signed by the défendants Coats and Schneider, as 

sureties $1,500 

Note to Gross, signed by the défendant Schneider as surety 500 

Note to Campbell, signed by the défendant Kent as surety 600 

Due from Reinhart as guardian — Coats surety— estimated 350 

Mortgage upon the building 1,500 

Judgment liens, about MO 

Bank deposit owing by Reinhart to Coats 320 

$4,910 

Interest upon thèse différent amounts made up the $5,000 which was 
the considération paid for the building. 

It is contended on behalf of défendants that, as they were only sure- 
ties or indorsers for Reinhart at the time of this transaction, they were 
not his creditors, within the meaning of the bankruptcy law, and can- 
not, therefore, be held to hâve received a préférence by the transfer to 
them of this property ; that it is only creditors who can receive a préf- 
érence under the bankruptcy law. This question must be considered 
as settled, so far as this court is concerned, against the contention of 
the défendants, by the décision of the Court of Appeals of this Circuit 
in Swarts v. Siegel, 117 Fed. 13, 54 C. C. A. 399. It is there held, 
upon full considération, that one who signs or indorses as surety for 
another is a créditer of such other, within the meaning of the bank- 
ruptcy act of July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418], and, as such, may be held to hâve received a préférence from 
the principal debtor in the event of the bankruptcy of such debtor, and 
the existence of the other conditions which are declared by the act to 
constitute a préférence. See, also, Livingstone v. Heineman, 120 Fed. 
787, 57 C. C. A. 154. But if this were not so held, the évidence in this 
case clearly shows that thèse défendants on June 6, 1903, took up, from 
the creditors holding them, each of the notes which they had signed as 
sureties for the bankrupt, by giving their own notes to such creditors in 
lieu of the Reinhart notes, each of which new notes was signed by ail 
the défendants as principals. By so paying or assuming the debt of 
Reinhart, for which he was contingently liable to them as his sureties, 
they became the principal creditors of Reinhart on June 6, 1903, and 
his notes which they had taken up and then held against him were 
turned over to Reinhart on June 8th as payment pro tanto for the 
property conveyed by him to thèse défendants on that date. The 
amount due from Reinhart upon the guardian's bond had not been paid 
at the time of this transaction, but it has since been paid by Mr. Coats ; 
and it was agreed between the défendants and Reinhart that this amount 
should be paid as a part of the purchase price of the building and the 
$320 bank deposit, or loan whichever it may be called, was a direct 
indebtedness from the bankrupt to the défendant Coats. The conclu- 
sion is unavoidable, upon either view of the case, that each of the de- 
fendants was a creditor of Reinhart at the time this property was con- 
veyed by him to them in payment of such indebtedness. 



968 133 FEDEKAL REPORTER. 

3. Did the défendants hâve reasonable cause to believe that a préf- 
érence was intended by the conveyance of this property to them? It 
may be coriceded that mère suspicion of a créditer that his debtor is in- 
solvent is not sufficient to avoid a payment, or transfer of property as 
such, by the debtor to the créditer. In re Goodhile (D. C.) 130 Fed. 
471, and cases cited. The property conveyed to thèse défendants was 
practically ail of the bankrupt's property, except his stock of merchan- 
dise, which was appraised, as we hâve seen, at $2,067. A day or so 
after this transaction Reinhart went to Wisconsin, and, after the péti- 
tion in bankruptcy was filed, his family followed him, and he has never 
returned to Farnhamville. The défendants were ail near neighbors of 
the bankrupt, were upon friendly terms with him, and the défendant 
Coats had previously loaned him money from time to time, and ail had 
indorsed his paper or signed as surety for him to others at différent 
times, as above stated. The last of such paper was dated May 20, 1903, 
and is the $1,600 note to Kruckman, signed by Coats and Schneider as 
sureties. About the time this note was given, or shortly after, the bank- 
rupt began to oflfer the building for sa'e, and the défendants began to 
talk with him about buying it. In regard to one or more of thèse con- 
versations the bankrupt says : 

"Now, the way we came to make the bargaln was — One Sunday we were 
sltting there In the store, and we made the bargain, but we didn't make the 
paper s. Q. Who flrst proposed the sale and purchase on that Sunday? A. 
Well, we always klnd of hung together on Sunday. The way it corne 
about — I had been figuring with Kruckman to sell to him, and he tried to 
make arrangements. * * * So those fellows and I was klnd of joking, 
and they made me an offer, and that is the way we made the deal. I told 
them T wanted to sell, because I was hard xip and needed the money; that 
bills were coming due, and I could make no collections, and had to sell. Q. 
What dld you tell them? A. I told them, if I could sell the property and 
get sone money of my brother, It would let me out, If good tlmes would set 
in. About May 20, 1903, I gave a note to Kruckman for $1,500, with Coats 
and Kent [Schneider] as surettes. It seems to me It was to run a shorter 
time than a year. I can't say whether It was due when I made the 
sale, or not. It was agreed between us when we made the deal that they 
should take out of the purchftse prlce the amount represented by the notes of 
ifl,500, $600, and $500, and wtien we made the deal they were taken out. 

"Cross-examination : I didn't allow those notes which Coats, Kent, and 
Schneider Indorsed for me to be taken out of the proceeds of the sale witli 
any intention of making them preferred creditors. I didn't Intend to discon- 
tinue business. I Intended to pay ail of my creditors." 

None of the défendants deny that Reinhart told them his financial 
condition as testified to by the latter. In addition to this, Mr. Mc- 
Crary, who acted for the défendants in examining the title to the 
property and drawing the deed, and who was présent when the deal 
was closed, testified that at such time — 

"I mentioned the bankruptcy lâw, and one of them spoke up and said that 
he always did a cash business, and he didn't think there was any danger. I 
told them about the Bowen case." 

The information so imparted to thèse défendants cannot be regarded 
as mère suspicion. It was direct and positive that Mr. Reinhart was 
hard up, and could not pay his debts unless he could sell his property, 
borrow some money, and good times would set in. Thèse a-c facts 
sufficient to put any prudent person upon inquiry as to the financial 
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condition of Mr. Reinhart; yet tliese défendants ail say they made no 
inquiry of him as to what other property he had, how much or to wbom 
he was owing, what for, or when it was due; neither did they make, 
or hâve made, any examination of his books, to ascertain such condi- 
tion. Had they so inquired of Mr. Reinhart, or made investigation 
of his books or othervi^ise, which was clearly suggested by the informa- 
tion they had, there can be no doubt that they would hâve discovered 
that he was hopelessly insolvent. They were required to exercise or- 
dinary prudence to investigate and ascertain whether or not Mr. Rein- 
hart was solvent, and could convey this property to them in satisfaction 
or payment of his debts without violating the bankruptcy law. Having 
failed to investigate when so put upon inquiry, they are chargeable with 
ail the knowledge it is reasonable to suppose they would hâve acquired 
if they had performed their duty in this respect. AU of thèse parties 
must be held to hâve intended the necessary conséquences of their acts — 
the bankrupt to give and the défendants to receive the préférence which 
the conveyance of this property constituted. Such is the rule many 
times declared by the Suprême Court. In Toof v. Martin, 13 Wall. 
40, 20 L. Ed. 481, it is said : 

"It is the gênerai prineiple that every one must be presumed to Intend 
the necessary conséquences of his acts. The transfer in any case by a debtor 
of a large portion of his property, while he is insolvent, to one créditer, 
without making provision for an equal distribution of its proceeds to ail his 
ereditors, necessarily opérâtes as a préférence to him, and must be taken as 
conclusive évidence that a préférence was intended, unless the debtor can 
show that he was at the tlme ignorant of his insolvency. and that his affalrs 
were such that he could reasonably expect to pay ail his debts. The burden 
of proof is upon him in such case, and not upon the assignée or contestant 
in bankruptcy. • * * The statute, to defeat the conveyances, does not 
require that the ereditors should hâve had absolute knowledge on the point, 
or even that they should, in fact, hâve had any belief on the subject. It 
only requires that they should hâve had reasonable cause to believe that such 
was the fact. And reasonable cause they must be considered to bave had, 
when such a sttvte of facts was brought to their notice in respect to the 
affaira and pecuniary conditions of the bankrupts as would bave led prudent 
business men to the conclusion that they could not meet their obligations as 
they matured in the ordinary course of business." 

In Buchanan v. Smith, 16 Wall. 277, 21 L. Ed. 280, the court says : 

"But if it appears that the debtor giving the préférence, whether a mer- 
chant or trading company, was actually insolvent, and that the means of 
knowledge upon the subject were at Hand, and that such facts and circum- 
stances were known to the ereditors securing the préférence as clearly ought 
to bave put him, as a prudent man, upon inquiry, it would seem to be a just 
rule of law to hold that he had reasonable cause to believe that the debtor 
was insolvent, if it nppears that he might bave ascertained the fact by rea- 
sonable inquiry. Ordinary prudence is required of a créditer under such 
circumstances, and, if he fails to investigate when put upon inquiry, he is 
chargeable with ail the knowledge it is reasonable to suppose he would bave 
acquired if he had performed his duty." 

Wager v. Hall, 16 Wall. 584, 21 E. Ed. 504 ; Dutcher v. Wright, 94 
U. S. 553, 24 L. Ed. 130, and Bank v. Cook, 95 U. S. 343, 24 L. Ed. 
412, are to the same effect. 

It is plain, under the évidence, that thèse défendants either knew that 
Reinhart was insolvent at the time of this transaction, or that they pur- 
posely refrained from inquiring or investigating as to his financial con- 
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dition to avoid such knowiedge, and that they took the conveyance of 
this property with the spécifie intent of securing for themselves a préf- 
érence dvër the mercantile creditors of this bankrupt. The transaction 
is clearly within the provisions of the bankruptcy law, and cannot be 
sustained. 

The évidence shows that the property was conveyed to the défend- 
ants in equal shares, and that they were to pay a mortgage of $1,500, 
and other Hens then upon the property, ail of which were existing liens 
more than four months prior to the filing of the pétition in bankruptcy. 
If the défendants hâve paid thèse liens, or any of them, the prop- 
erty has been relieved thereof to the extent of such payment, and the 
défendants should be reimbursed by the trustée from the proceeds of 
the property the amount so paid by them, with interest. The amounts 
received by the défendants as préférences by reason of the conveyance 
are : 

The amount of the Kruckman note $1,500 and interest 

The amount of Gross note 500 and interest 

The amount of the Campbell note 600 and interest 

The amount of the bank debt owing to Coats 320 

The amount due on guardian's note, estimated SôO 

The remainder of the $5,000 paid or assumed by thè défendants was 
prior liens upon the property. The conveyance to the défendants will 
therefore be set aside, arid from the proceeds arising from the sale of 
the property the trustée will pay to the défendants such amount of prior 
liens upon the property as hâve been paid by the défendants. 

Ordered accordingly. 



In re HARPER, 
(District Court, W. D. Virginia. December 20, 1904.) 

1. JUDGMENTS— RES JUDICATA^FINDINGS OF MATERIAL ISSUES. 

A finfling of the court, wltliln ttie pleadings, on a material matter, and 
not on a matter merely inciàeiital or collatéral to Issues tendered thereby, 
is final and conclusive, and cànriot be impeached in another proceeding. 

2. BANKBtnpTCT-T-DlSCHAEGE— FÉAUDULENT DEBTS. 

The words "while acting as an offlcer or in any fiduciary capaclty," 
found 1»; section 17, cl. 4, Bankr. Act July 1, 1898, c. 541, 30 Stat 550 
[U. S. CÔmp. St. 1901, p. 3428], «cepting from the opération of a dis- 
charge In bankruptcy debts created by fraud, etc., while acting as an 
officer, etc., qualifies the wofds "fraud, embezzlement, misappropriation, 
or défalcation," and are not restricted in their scope to the limitation of 
the word "défalcation." 

3. Statutes-^GonsteuctïOn— Tbchnical Woeds. 

In enacting section 17, cl. 4, Bankr. Act July 1, 1898, c. 541, 30 Stat. 
550 [U. S. Oomp. St. 1901, p. 8428], excepting from the opération of a dis- 
charge debts created by fraud, etc., while acting as an officer or in any 
flduciary capacity, Congress must be presumed to hâve kuown the con- 
struction jflaced by the courts on the words "flduciary capacity" as used 
in former bankrupt acts, and to hâve known that such words mlght be con- 
strued not to embrace ofiicers of private corporations. 

4. Bankbuptqy— DiscHABGE— Fbaudtjlent Debts of Oiticebs— Who ase Of- 

FICEBS. 

The bankruptcy acts of 1841 and 1867 excepted from the opération of 
B discharge debts contracted In conséquence of a défalcation as a "pub- 
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lie offlcer." The act of July 1, 1898, c. 541, § 17, cl. 4. 30 Stat. 550 [U. 
S. Comp. St. 1001, p. 3428], provides that the discharge shall releasfe a 
banknipt from ail provable debts, except sueh as were created by fraud, 
embezzlement, or défalcation, while acting as an "offlcer." Ueld, that it 
must be presumed that the change was intentional, and, by omltting the 
word "public," offlcers of private corporations are included within the 
term "offlcer." 

Herron, Gatch, Herron & James, for receiver. 
Avers & Fulton, for bankrupt. 

McDOWELL, District Judge. On May 18, 1904, E. L.Harper 
was by this court adjudicated a voluntary bankrupt on a pétition filed 
by him on that day. On the ûling of a verified pétition of the bankrupt 
alleging the pendency, in the United States Circuit Court for the South- 
ern District of New York, of an action by George C. Rankin, receiver 
of the Fidelity National Bank of Cincinnati, against the Ijankrupt, 
"founded on a claim from which a discharge in bankruptcy would be 
a release," an order was ex parte entered on October 18, 1904, staying 
said action. On November 21, 1904, Rankin, receiver, filed a pétition 
praying that the aforesaid stay order be set aside, to which the bank- 
rupt has demurred. It is alleged in said pétition that the action in New 
York is founded on a judgment rendered by the United States Circuit 
Court, Western Division of the Southern District of Ohio, in favor 
of said receiver against the said Harper, for moneys embezzled and 
misappropriated by Harper while acting in the capacity of vice prési- 
dent of the Fidelity National Bank. A copy of the bill of complaint 
filed against Harper and others in the fédéral court in Ohio, and a 
copy of the decree of that court of October 10, 1903, are filed as exhibits 
with the pétition. The bill of complaint in the court in Ohio was filed 
by the then receiver of the Fidelity National Bank in 1887. The de- 
fendants therein are the directors, including Harper, who was also the 
vice président of the bank. The decree, which is filed as an exhibit, 
reads as follows : 

"Thls cause came on for hearing at the October term, 1903, of thls court, 
and the court thereupon flnd as follows : 

"That, since the bringing of thls suit, David Armstrong, receiver of the 
Fidelity National Bank, and the original plaintiff In this case, has resigued, 
and that George O. Rankin has been appointed sueh receiver by the Comp- 
troller of the Currency, and Is now acting as sueh, and has been made plain- 
tiff in thls case by order of this court. 

"That said Edward L. Harper has been personally served with process In 
thls case, and has flled no answer to the allégations of the bill of complaint, 
and is In default, and has been notlfied, as ordered by the court, of the setting 
of thls cause. 

"And on considération thereof the court flnd that the défendant Edward L. 
Harper was vice président and in gênerai charge of the afïairs of the said 
Fidelity National Bank from its organization untll its failure, and that 
during said time he embezzled large sums of money of the funds of said bank ; 
that he loaned large sums of money to flrms and corporations in which he 
was interested, wlthout authority and contrary to law, and that the proceeds 
of said loans were taken by him from said bank for hls Personal use, and 
that the said flrms and COTporations became Insolvent, and the sums so loaned 
were entirely lost to the bank ; that he used the funds of said bank In large 
amounts in Personal spéculations, and which sums were wholly lost to the 
bank ; that the allégations contained in the bill of complaint In référence to 
said several matters are true, as therein set forth. By reason of which Illégal 



672 1S3 FBDBtliï. BBPOSTEIB. 

acts of the said Sarper the Sald bank was damaged ta more than the sum of 
two million Are hiltidi<ea thonsand dolIaFa ($2,500,000), for whlch sum sald 
tiarper iB llable to the bânk. 

"It is therefore tà&eréé, adjudged, and decreed by thls court that the said 
plalntlff recover, for thë use of sald bank, of the sald défendant Edward L. 
Harper the snm of two atUI>16n flve hundred thousand dollars, wlth Interest 
from June 20, 1887, the date of the failure of said bank,' together wlth the 
costs of suit to be taxed, and that exécution Issue therçfor." 

The bill is of great length, but only one paragraph need be now no- 
ticed. In paragraph 33 it is averred as foUows: 

"And eomplâinànt avers that the monles herelnbefore alleged to hâve been 
loaned the flrm of Wilshlre, Eckert & Co., and the Indlvldual members of 
sald flrm, and the, flrin of |3. L. Harper & Oo., and to the companles and cor- 
porations of whlçn the sald B. h. Harpeir tvas a member or principal owner, 
and to the sald Whltely, Fassler, and Kelly, as well as the monles, draf ts, and 
other obligations of sald oompany, herelnbefore alleged to hâve been embez- 
zled and mlsapproprlated, jby the salfl E. I^i Harper and Benjamin B. Hopkins, 
were to a large extent u^edAud lost by the sald E. L. .Harper and Benjamin 
B. Hopkins, wlth others, 1^ ttielr sald spéculations in wheat." 

As the finding of the court is withîn the pleadings on a material 
matter, and is not on a mattermerèly incidental or collatéral to an issue 
tendered by the bill, it is fiina;! and cbhclusive. It is therefore not open 
to dispute hère that the judgment was rendered on a debt created by 
fraud, or eriibezzlement, or misappropriation or défalcation on the part 
of the bankrupt. If this debt was created while Harper was either 
acting as an "officer" or while he was acting in any "fiduciary capacity," 
within the meaning properly to be given' to the langùage of section 17, 
cl. 4, of the bankrupt act of July 1, 1898, c. 541, 30 Stat. 550 [U. S. 
Comp. St. 1901, p. 342^], his discharge would not release such debt, 
and the order staying the action in New York should be set aside. The 
opinion is expressed in Re Butts, 120 Fed. 966, and in numerous other 
cases, that the words "while acting as an officer or in any fiduciary ca- 
pacity" qualify only thè word "défalcation," and do not qualify the 
words "fraud," "embezzlement," or "misappropriation." But the opin- 
ion of the Suprême Court; of November 7, 1904, in Crawford v. Burke, 

195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. , seems to settle the question 

otherwise. The àmeridment of clause S of section 17 of the bankrupt 
act, 30 Stat. 550 [U. S. Comp. St.- 1901, p. 3438], made since the case 
of Crawford v. Burke arose, does not affect the question. 

The bankrupt act of August 19, 1841, c. 9, § 1, 6 Stat. 440, used the 
f oUowing langùage : 

"Ail, persons whàtsoever • • • pwlng debts whlch shall not hâve been 
created In conséquence of a défalcation as a publie officer; or as exécuter, 
administra tor, gnardlan, or trustée, or while acting In any other fiduciary 
capacity ♦ • * shall be deemed bankrupts • • • and may be so de- 
clared • • ♦.*• 

The act àf March 2, 1867, c. 176, § 33, 14 Stat. 533, used the follow- 
ing langùage : 

"That no debt created by the fraud or embezzlement of the bankrupt, or 
by hIs défalcation as a public offlcer, or while acting In any fiduciary charac- 
ter, shall be disoharged under thls act ; • * •." 

The act of 1898, § 17, cl. 4, 30 gtat. 650 [U. S. Comp. St 1901, p. 
3428],reads: 
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"A discharge In bankruptcy shall release a bankrupt from ail hls provable 
debts, except such as * * * were created by his fraiid, embezzlement, 
misappropriation or défalcation while acting as an offlcer or in any flduciary 

capacity." 

While the question has not, so far as I am advised, been decided, it 
seems to me that the change in phraseology from "pubHc officer" to 
"officer" shows an intent to change the meaning of the law in this re- 
spect. For authority supporting this view, we need go no further 
back than to the language so recently used by the Suprême Court in the 
above-mentiond case of Crawford v. Burke : 

"Our own vlew, however, is that a change in phrafseology créâtes a pre- 
sumption o( a change in intent, and the Congress would not hâve used such 
différent language in section 17 from that used in section 33 of the act of 
March 2, 1867, c. 176, 14 Stat. 533, without thereby intending a change of 
meaning." 

The substitution of the word "officer" for the phrase "public officer" 
cannot properly be considered unintentional. The exact phraseology 
of such législation is of too great importance to justify such a pre- 
sumption. The change of language, therefore, evidenced some change 
of meaning, and I hâve been unable to ascribe to it any other change 
of meaning than to include officers of private corporations. The word 
"officer" is clearly of broader meaning than the words "public officer." 
That a director and vice président of a private corporation, such 
as a national banking association, is an "officer" of such corporation, 
not only in popular language, but in the language of almost countless 
judicial décisions and law text-books, and the acts of Congress (see. 
for instance, section 1, cl. 19, Bankr. Act 1898, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3419] ; sections 1783, 5207, 5208, Rev. St. [U. S. 
Comp. St. 1901, pp. 1213, 3496, 3497]), will not be disputed. 

It is said in Collier on Bankruptcy (4th Ed.) p. 201 : 

"The terni 'officer' probably means any public officiai who, from the na- 
ture of his dutles, may be guilty of embezzlement, misappropriation, or dé- 
falcation in office. • * *" 

No reason for this opinon is given. The cases cited as authority for 
this statement are: Morse v. Lowell, 48 Mass. 153; Richmond v. 
Brown, 66 Me. 373; Johnson v. Auditor, 78 Ky. 282; Courtney v. 
Beale, 84 Va. 692, 5 S. E. 708. I hâve been able to see only the two 
latter cases, but thèse do not in the least support the statement in the 
text. In the Virginia case cited is found the following : 

"Abbott deflnes it [défalcation] to be 'the fallure of one who has received 
money in trust, or In a flduciary capacity, to account and pay over as be 
ought,' and it particularly applies, he says, to the acts of publie and cor- 
porate ofiicers." 

And a reason of some force exists for the supposition that Congress 
intended by the change of language to extend the exception in clause 
4 of section 17, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3428] so as to 
include debts created by the f raud, or embezzlement, or misappropria- 
tion or défalcation of officers of private corporations. The Suprême 
Court, in Chapman v. Forsythe, 2 How. 202, 207, 11 L. Ed. 236, lim- 
ited the meaning of the expression in the act of 1841, "any other fldu- 
ciary capacity," so that it did not include a flduciary (other than an 
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executor, administrator, guar4ian, or "spécial" trustée) whose trust is 
One implied from his contt-act. In Hennequin v. Clewsj 111 U. S. 676, 
4 Sup. Ct. 576, 28 L. Ed. 565, Palmer v; Hussey, 119 U. S. 96, 7 Sup. 
Ct. 158, 30 L. Ed. 363, and Upshur v. Briscoe, 138 U. S. 365, 11 Sup. 
Ct. 313, 3é L. Ed. 931, arising under the act of 1867, the construction 
given this phrase in Chapman v. Fors)'the is adopted as the proper 
construction under the act of 1867. See, aiso, 3 Words & Phrases, p. 
2759. The exact meaning of the language "spécial trusts" or "tech- 
nical trusts," used in Chapfnan v; Forsythe (page 207, 2 How., 11 L. 
Ed. 236), is not, perhaps, as clear as might be. But it seems clear that 
implied trusts — a term usually employed in distinguishment from ex- 
press trusts — where the trust obligation is to be implied from the con- 
tract, are in many cases not to be held as embraced within the term 
"fiduciary capacity" as used in the acts of 1841 and 1867. The trust 
or obligation of officers of private corporations, who are given such 
control of the funds or crecUts of the corporation as to be able to com- 
mit erabezzlement, misappropriation, or défalcation, is rarely or never 
created by the express terms of any writing. On the other hand, such 
trusts correspond to and satisfy the commonly accepted définition of 
implied trusts: 

"Those whlch, wlthout being expressed, are deduelble from the nature of 
the transactlc»!! as matters of lûtent, or whlch are Siiperlndueed upon the 
transaction by opération of l£^w,i as matters of equity, independently of the 
partlcular Intention of the parties." 2 Bout. Dict. 754. 

In: drafting the act of 1898, Gongress must be presumed to hâve 
known the limited meaning given by the courts to the expression "fidu- 
ciary capacity," and the employment of this often adjudicated expres- 
sion itidicates that it is used with the limited meaning given it under 
the former laws. The conséquence, therefore, of again using the term 
"public officer" might hâve been to reduce the embezzlements and défal- 
cations not exceptedfrom discharge in bankruptcy to a minimum. The 
vast numbers of private corporations, the immense sums necessarily 
put under the control of the officers of such corporations, and the evil 
results of allowing dishonest officiais of private corporations who hâve 
committed embezzlement, misappropriation, or défalcation to hâve dis- 
charges in bankruptcy from debts thus created, afford a sufficient rea- 
son for an intent on the part of Congress to forbid discharges of debts 
so created by such persons. 

It is true that the courts may not, when called on, in cases such as 
this, to construe the meaning of the phrase "fiduciary capacity" as 
used in ttje act of 1898, so construe it as to exclude such officers of pri- 
vate corporations as was Harper. But even if so, this possibility does 
not seem to me to materially weaken the force of the reasoning above. 
Congress must he presumed to hâve known of the forrqer adjudications, 
and there was, to say the, least, a possibility that the courts would so 
construe this phrase, as to exclude such officers. That this expression, 
as used in the act of l898,;Will,receive .a limited, construction, seems 
more than pirobable. Seç Bracken v. Milner (C, C.) 104 Fed. 522; In 
re Butts (D. C), 120 Fed. 966, 9^).. 

I am fdrcedtq the conclusion that the word "officer" includes an 
officer of a private corporation.; If the bankrupt hère was an "officer" 
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within the true intent of the présent bankruptcy act, the stay order 
should be set aside, and the receiver left at liberty to proceed with his 
action in New York. 

As is above suggested, it is possible that the obligation of a director 
and actual manager of such a corporation as a bank is so analogous to 
that of an administrator, executor, guardian, or technical trustée that 
he should be held to be one acting in a "fiduciary capacity." In 3 
Thompson on Corporations, § 4009, it is said : 

"The directors * * * of a corporation • • * oecupy a fiduciary re- 
lation towards the stockholders, and are treated by courts of equity as trus- 
tées for them." 

In Goodin v. Cincinnati Canal Ce, 18 Ohio St. 169, 98 Am. Dec. 95, 
it is said : 

"A director * * * is trustée for the company, and whenever he acts 
against its interests • » * he is guilty of a breach of trust." 

And in innumerable judicial décisions similar language has been em- 
ployed to define the relation between a director and his corporation. 

It is also to be noted in the case at bar that the debt was created, as 
found by the court in Ohio, by acts amounting to f raud, embezzlement, 
misappropriation, or défalcation. Also that the fiduciary relation — if 
it beproper so to term it — existed independently of and prior to the 
création of the debt. See Upshur v. Briscoe, 138 U. S. 365, 378, 11 
Sup. Ct. 313, 34 L. Ed. 931; and Cronan v. Cotting, 104 Mass. 245, 6 
Am. Rep. 232. But as a sufficient reason exists for deciding the matter 
before us in favor of the receiver, it is not necessary to reach a conclu- 
sion on this question. 



CAMBERS V. FIRST NAT. BANK OF BUTTE. 
(Circuit Court, D. Oregon. December 12, 1904.) 

No. 2,858. 

1. Indemnitt— Deposit to Indemnift Sueeties— -Recoveey bt Depositob. 

One who deposited a sum of money with a bank, to be held by It to 
indemnify certain persons from liability as sureties on Injuuction bonds 
given by him, can recover it back only by shpwing that such persons 
hâve been discharged from liability on the bonds* or. that by some act of 
theirs they bave forfeited their right to the iudemnity ; and a com- 
plaint does not state â cause of action on the former ground by an allé- 
gation that an exécution issued on a judgment rendered in the action 
against the depositor was returned satisfied, where it also shows that 
the return was subsequently aniendèd to show that the exécution was 
not satisfled, and it is not alleged that the judgment was in fact paid, 
nor on the latter ground by allégations that the persons Indemnifled 
joined in a conspiracy to defeat an appeal taken by plaintlff from the 
judgment by causing the withdrawal of the supersedeas bond given or 
proeured by them, where, under the law of the state, such appeal would 
only hâve been effective if taken from a subséquent order denying plain- 
tiff's motion for a new trial, and It does not appear that he made any 
attempt or intended to appeal therefrom. 

2. Same— Action to Eecoveb Dbposit— Paeties. 

To an action to recover money deposited by plaintifC with a bank, to 
be held by It to indemnify third persons against liability as surettes for 
plaintlff, on the ground that by their acts and conduct they hâve for- 
feited the right to sucb indemnity, such persons are necessary parties. 
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At Law, .Qn demurrer to complaint. 

Veazie & Freeman, for plaintiff. 

Dolph, Mallory, Simon & Gearin, for défendant 

BELLINGER, J. The facts upon which Cambers, the plaintiff, 
seeks to recover iii this action, are substantially thèse: Cambers de- 
posited with the défendant $10,000, to be held by the latter to indemnify 
Andrew J. Davis and George W. Andrews against liability upon two 
certain injunction bonds executed by them in behalf of Cambers, and 
to be used in securing a supersedeas bond on appeal from a judgment 
rendered against him in the action in which the injunction bonds were 
executed, to stay exécution during the pendency of a motion for a new 
trial. By the laws of Montana, ail questions of law involving matters 
of fact, the introduction of évidence, and the giving or refusai to give 
instructions, can only be raised by appeal from an order denying a mo- 
tion for a new trial. AU of the errors relied upon by Cambers in that 
action were connected with matters of fact, and were rulings as to the 
introductioti of évidence a'nd the giving and refusai to give instructions, 
so that ail the questions relied upon to reverse the judgment had to be 
raised by appeal from the ordér denying the motion for a new trial. 
There was no appeal taken from this order, but prior thereto there had 
been an appeal from the judgment, and a supersedeas bond given, with 
one Oppenheimer and one O'Rourke as sureties. This bond had been 
procured and caused to be filed by Davis and Andrews, for whose in- 
demnity upon the injunction bonds theretofore given the deposit in 
questioii was made. It is alleged that thereafter, and while Cambers 
was in Jackson county, Or., and while his appeal was being perf ected, 
Da-vis and Andrews entered into a fraudulent conspiracy with the 
plaintiffs in the action to defeat Cambers' appeal; that by such con- 
spiracy it was agreed that Davis and Andrews should not be liable 
upon the judgment appeal ed from, but should be released from liability 
thereon, and that the parties should act together to defeat the appeal ; 
that, in furtherance of such conspiracy, the conspirators caused an 
action to be brought in Jackson county, Or., by the plaintiffs in the 
Montana judgment, for the recovery of the amount of that judgment, 
namely, $12,500|, and on the 6th of November, 1902, without Cambers' 
knowledge, and while he was in Oregon, Davis and Andrews fraudu- 
lently stipulated with the plaintiffs in the Montana judgment that the 
bond on appeal from that judgment should be withdrawn, and the 
sureties on such bond exonerated, and the stay vacated, which stipula- 
tion was filed, and an order of court procured accordingly, as to ail of 
which Cambers was without knowledge until it was toc late to file an 
additional ûndertaking on appeal, by which means his right of appeal 
was defèatedj that, except for this fraudulent conduct, such appeal 
would hâve been perfected. Before the stay upon the judgment, an 
exécution had been issued, which was in the sheriff's hands when the 
stay became operative. On about the 31st of August, 1902, the sheriff, 
under the direction of the plaintiffs in the Montana action, returned the 
exécution in his hands as fully satisfied; and the clerk entered a satis- 
faction of the judgment upon the judgment docket of the court, as he 
was by law required to do, It is not alleged that this return and sat- 
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îsfaction was procured in pursuance of the alleged conspîracy, or was 
subséquent thereto. It.is further alleged that about November 13, 
1902, and after the return day of the writ, in pursuance of the alleged 
conspiracy, and in accordance with a written stipulation therefor, the 
sheriff's return was amended so as to show that the judgment in ques- 
tion was net satisfied. It is alleged that this plaintifï, Cambers, was 
ignorant of ail thèse proceedings, and that neither Andrews nor Davis, 
nor the sureties in the stay bond, hâve ever paid anything on account 
of the judgment in question ; and it is alleged, presumably as a conclu- 
sion from the facts stated, that they are not legally liable to pay any- 
thing on that account. Do thèse facts constitute a cause of action, 
and are Andrews and Davis necessary parties ? 

The allégation that the conspiracy was entered into while Cambers 
was in Jackson county, Or., and "while his appeal was being perfected," 
must refer to the appeal from the judgment which was taken in July, 
1902, on which a supersedeas bond — the only one in the case — had 
been given. As just stated, no appeal had been taken from the order 
entered on the 18th day of October following, denying the motion for 
a new trial, although ail the questions relied upon by the plaintiff hère 
to reverse the judgment against him were required to be presented by 
such an appeal. He was in Jackson county when he leamed of the 
withdrawal of the supersedeas bond, and he allèges that there was not 
then remaining sufficient time within which to "prépare and file an 
additional undertaking on appeal from said judgment." The date at 
which he leamed of the canceling of the bond is not stated, and the 
court cannot know whether the conclusion pleaded as to the insuffi- 
ciency of the time within which to prépare and file a new undertaking 
is justified by the facts. But more important is the fact that it is not 
alleged that any act of the défendants prevented him from taking an 
appeal from the order on his motion for a new trial, or that there was 
any intention on his part to take such an appeal; and, without that 
appeal, there could be no review of the errors upon which he relied. 
He allèges that, at the time the written agreement between the parties 
was entered into, it was agreed between Davis and Andrews and him- 
self that the three should jointly prosecute an appeal, and should use 
their joint efforts to procure a supersedeas bond. This was on April 
19, 1903, and on July 23d a supersedeas bond was filed on the appeal 
from the judgment rendered. Notwithstanding the allégation as 
to the agreement that the three parties were to join in prosecuting 
an appeaî, the written agreement between them, executed at the 
same time, and made a part of the coniplaint, stipulâtes that, if the 
District Court refuses to grant him a new trial, Cambers will per- 
fect his appeal to the Suprême Court of Montana, and give a good 
and sufficient stay bond pending said appeal. By this written con- 
tract Andrews and Davis assume no obligation in respect to the 
appeal, except to permit Cambers to use the $10,000 deposited to in- 
demnify them against liability on the injunction bonds, in assisting 
him (Cambers) "in securing said supersedeas bond." The stipulations 
in this writing are condusive between the parties of the facts to which 
they relate. It is not clàimed by Cambers that he has discharged the 
liability for which Davis and Andrews are held upon their bonds of io- 
1S3 r.— 62 
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demnityi but He allèges, as liîs (ioticlusion of the légal effect of the re- 
turn of satisfaction madè by the sheriff, that they are discharged from 
such Hability. But this contention cannôt be sustained. If the judg- 
ment wàs not in fact satisfied, and the amended return conforms to the 
fact, then their liability is not discharged. A sheriff's return may be 
amended bj^ permission pf the court even after his term of office bas 
€xpired, sb that it will be rnade to speak the truth. 35 Encyclopedia of 
I^aw, p. 780. Upon the facts as they ^ippear, Davis and Andrews are 
still liable upon their bond, if they bave not already païd the judgment; 
and, while that liability continues, Cambers cannot recover the money 
deposited for their indêmnity, unless they bave done something to 
forfeit their .right to indemnity. 

How is the court to ascertain the extent of the injury and damage, 
if any, that bas resulted to Cambers from the acts complained of? 
There is no presumption that the judgment appealed from would bave 
been reversed or modified on appeal. It cannot be known whether the 
trial Court érred in its judginent, to Cambers' préjudice; and, while 
the thing çbmplained of constitutes a légal wrong, it cannot be known 
what, if any, loss and damage hâve resulted. If this court, upon a hear- 
ing relative to the matter, shou'ld conclude that the judgment against 
Cambers was the resuit of error, this would be merely a matter of the 
opinion of one court against that of another court of equal authority. 
It cannot b^determined that the right of which Cambers claims to hâve 
been deprived had any value, and sô there is nothing tangible which he 
can oppose to the right of indemnity secured to Andrews and Davis 
in their contract with him. Furthermore, it does not appear that the 
appeal in question was prevented by the alleged withdrawal of the ap- 
peal bond. The alleged wrongful act of the plaintiff in the judgment 
appealed from, in collusion with Andrews and Davis, whose only rela- 
tion to the action was that of suretyship, could not defeàt the appeal. 
The act complained of waS unauthorized and ineffective to préjudice 
the défendant in the action. It is legally impossible for a respondent 
in an appeal to defeat the appeal by wrongfully ptocuring the with- 
drawal or cançellatidn of the appeal' bond. But without ail this, the 
fact already sjtated — that therç was no appeal, nor attempted appeal, 
nor, so far as appears, intention to appeal, fro'm the order denying the 
motion for a new trial, and that that was thé only appeal upon which 
the errors reUed upon by Cambers could be revie;wed-r-disposes of the 
case. ', ^ , ' '■„ ''■!,_,. 

So far asthe question of parties is considered, the défendant bas no 
interest in the controversy, and is not irjvolved in thç acts ànd conduct 
upon which plaintiff bàsç^ bis right to rèçover in the àctîpn. The com- 
plaint is tb^t'tb&ré hàs beçn a violation of plaintiff's right by Andrews 
and Davis, cohspîpng with others not in the case. It is solely a ques- 
tion of right bçjween tHjp plaintiff, on the one side, and Andrews and 
E)avis, on the ôther. They ar^ the sole and immédiate disputants. 

It is argued, iri effect, thatAndrews and Davis are not necessary par- 
ties, because a judgment against the défendant will enable the plaintiff 
to get what be wantS:; and the inference is.thàt any inconvenience, 
expense, and loss that may otherwise resuit to the défendant in recoup- 
ing its loss froni the real parties in interest should not be considered, 
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because thèse matters do not concern the plaintiff. But the law has 
regard to the rights of the défendant, equally with those of the plain- 
tiff; and it does not comport with justice that the défendant, having 
no interest in the controversy, shall be compelled to maintain the dis- 
pute of Andrews and Davis against the plaintiff, and thereafter main- 
tain the plaintiff's side of the same dispute against Andrews and Davis, 
to recoup for its expenses of litigation, and for such judgment as the 
plaintiff may hâve recovered against it. It is no answer to the plain 
requirements of the case to say thât the défendant can hâve Andrews 
and Davis made parties. It is the plaintiff's business to brjng bis 
action against the parties whose conduct he complains of, and with 
whom, upon bis own showing, he bas the dispute to be decided. 
The demurrer to the complaint is sustained. 



NOTTAGE V. SAWMILL PHŒNIX, 
(Circuit Court, D. Washington, E. D. December 21, 1904.) 

1. Masteb and Seevant— Injttet of Servant— Assumed Risk. 

An employé In a sawmill, who, for extra compensation, agreed to 
operate a saw on Sunday, whlch was not requlred by his gênerai eui 
ployment, and with knowledge that the saw was not guarded for the 
protection of employés as required by the statutes of the state, and thaï 
It was a dangerous Implement, assumed the rist, and cannot recover foi- 
an injury, although It would not hâve occurred If the owner of the milf 
had complied with the law. 

2. Same— Use op Unquabded Machineet— Washington Statutb. 

Laws Wash. 1903, p. 40, c. 37, for the protection of employés lu 
factories and mills, requires any person or corporation operatlng a factor.v 
or mill where machinery is used to provide and maintain safeguards for 
such machinery, and prohibits the use of any machine not so guarded. 
It further makes its violation a criminal offlense, punishable by fine or 
imprisonment. Held, that such statute is pénal, enacted in the exercise 
of the police power of the state, and that it cannot be construed by the 
courts as changing the common-law rule as to assumption of risk by an 
employé who knowingly uses unguarded and dangerous machinery, nor 
as in any way afifecting the rights of the parties in a civil action to 
recover for an Injury resulting from the use of unguarded machinery. 

Action at law to recover damages for a persona»} injury suffered 
by the operator of an unguarded ripsaw. Tried by the court, a 
jury having been waived. Findings and judgment for the défend- 
ant, 

Robertson, Miller & Rosenhaupt, for plaintiff. 
Danson & Huneke, for défendant, 

HANFORD, District Judge. This is an action to recover dam- 
ages on account of an injury to the plaintiff's hand, caused by con- 
tact with a circular ripsaw, which the plaintiff was operating in the 
defendant's mill, The accident happened on a Sunday, the plaintiff 
having accepted an offer of employment on that day for extra pay. 

X 1. Assumption of risk incident to employment, see note to Chesapeake & 
0. R. Co. V. Heune-ssey, 38 C. G. A, 314. 
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The défendant failed td ■ç8înply with the requit ements of a statute 
of this State, whidh"(^ak«?||ît an imperative duty of sawmill owners 
to provide for the sâfèty' oif their employés by having substantial 
safety guards attaçhed to 01 circular saws of the kind which caused 
the injury to this plàlntiff, and the court finds as a fact, proven by 
the eyidence, that if ,.thë: protection >vhîch the statute requires liad 
been provided tlie accident by which tlie plaintiff was injured would 
nothave ha'ppened. iThe défendant isconvicted by the évidence of 
culpable négligence, which the sta.tute makes criminal, and that 
négligence wâs the proximate cause of the severe and permanent 
injury for which this plaihtïff claims damages. 

So far the court has proceeded without difficulty in finding facts 
established by the evi'dence and reaching conclusions favorable to 
the plaintiff's side of the case ; but, on the other hand, it is an un- 
disputed fact in the case that the plaintiff voluntarily accepted an 
offer of employment ^ pperator of this particular saw, after he 
had been working continuously at other employment in the same 
mill for a period of at léast six weeks,his station being less than 10 
feet distant frpm this, rjpsaw, so th^t h.e, had abundant opportunity 
to hâve becpme familier with it, and fiecessarily knew that it was 
unguarded and lackingjn the means of safety which the statute pre- 
scribes. He was not obliged tp wôrk on Sunday, under the terms 
of his général cpntràctpf employment, but accepted an ofïered op- 
portunity tb Work as opérator of the ripsaw on a Sunday for extra 
compensation, knowing that the saw was unguarded and a danger- 
ous implenjent, : ' . s. 

Thèse facts bring the case clearly wîthin the rule of law which 
exempts an employer fTOrti liabiHtV for accidentai injuries to em- 
ployés on the /groùnâ" that they 'are >'hçld to a degree of responsi- 
bility for their voluntary, acts, and are deemed to hâve assumed the 
risk of accidentai injuries happening from exposure to known or 
obvions dangers. 

It is absolutely neces^ary in the conduct of human affairs for 
people to havé liberty tp: engage in dangerous employments, and 
the I^w takes into considération the circumstances surrounding 
each contract of employment, and fixes the relative responsibilities 
of the parties with référence to what may be fairly assumed to hâve 
been their own understànding and agreement. The law does not 
place upon employés an Pbligation to investigate conditions and 
assume the risk of accidents which may happen from dangers 
which might be revealed by a reasonably thorough inspection of 
places and appliances, but merely takes for granted that by volun- 
tarily entering into an employment, or continuing therein, they do 
thereby assent to the exposure of themselves to ail such dangers 
as they know to exist, and such as are necessarily obvions to them 
in view of their capacity, knowledge, and expérience, each case be- 
ing judged by its peculiar facts. 

The principles of the common law applied to the facts in this case 
afford no ground for an award of damages to the plaintiff; but in 
his behalf it is contended that he has a right of action, and is en- 
titled to an award of damages, by virtue of a statute of this state 
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providing for protection of employés in factories and mills, enacted 
March 6, 1903. See Laws Wash. 1903, p. 40, c. 37. 
This statute provides in terms — 

"That any person, corporation or association, operating a factory, niill or 
workshop where macliinery is used, sliall provide and maintain In use 
• * * proper safeguards for ail vats, pans, triinmers, cutoff, gang edgers 
and ail other saws that eau be gnarded advantageously. * * * If a ma- 
chine, or any part tliereof, is in a dangerous condition, or is not proi)erly 
guarded, the use tbereof is proliibited and a notice to that efCect shall be 
attachod thcreto. * ♦ *" 

Section 4: 

"Any person, corporation or association who violâtes or omits to comply 
with any of the foregoing requirements or provisions of this act, shall be 
gullty of a misdemeanor, and upon conviction thereof shall be punished by a 
fine of not less than twenty-flve nor more than one hundred dollars or by 
imprisonment for not less than flfteen days nor more than ninety days." 

This is a pénal statute, enacted by the Législature in the exercise 
of the police power of the state, and it contains no provision pur- 
porting to afïect in any way the rules of law applicable to civil 
actions. It gives no hint of an intention to confer upon injured 
employés any new right enforceable in an action to recover dam- 
ages, nor does it express a législative intent to change the common 
law by abolishing défenses recognized by the common law, nor 
does it prescribe an arbitrary rule of évidence, like the provision 
contained in the act of Congress making the use of automatic coup- 
lings on railroad trains compulsory, which prescribes, in efïect, that 
trainmen shall not be deemed to hâve assumed the risk of injuries 
from their employment on trains not provided with automatic 
couplers. See U. S. Comp. St. 1901, vol. 3, p. 3176. 

In support of the plaintiff's contention the following cases havc 
been cited, in which it is argued that the statute must be construed 
to further the object intended of affording protection to employés 
in mills and factories, and that the law would be defeated of its 
purpose by exempting an employer guilty of its violation from lia- 
bility to an injured employé for damages in a civil action: Green 
V. Amer. Car & Foundry Co. (Ind. Sup.) 71 N. E. 268 ; Davis Coal 
Co. V. Polland, 158 Ind. 607, 62 N. E. 492, 92 Am. St. Rep. 319 ; 
Monteith v. Kokomo, etc., Co., 159 Ind. 149, 64 N. E. 610, 58 L. R. 
A. 944; Baltimore & O. S. W. R. Co. v. Cavanaugh (Ind. App.) 
71 N. E. 239; Sipes v. Michigan Starch Co. (Mich.) 100 N. W. 
447 ; Marino v. Lehmaier (N. Y.) 66 N. E. 572, 61 E. R. A. 813 ; 
Buehner v. Creamery Package Mfg. Co. (lowa) 100 N. W. 345 ; 
Western Anthracite Coal & Coke Co. v. Beaver (111.) 61 N. E. 336 ; 
Narramore v. Cleveland C. C. & St. L. Ry. Co., 96 Fed. 298, 37 C. 
C. A. 499, 48 L. R. A. 68 ; Green v. Western American Company, 
30 Wash. 87, 70 Pac. 310. 

With ail due respect to the learned judges who hâve expressed 
such views on the subject, I feel constrained to reject thèse argu- 
ments as being unsound. The courts hâve no authority to extend 
or amplify the provisions of statutes so as to make them compre- 
hend additional rights and remédies which the Législature omitted 
to provide. A statute which is plain and free from ambiguities is 
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not subjeçttpjudîcial construction, but must be interpreted by 
the courts and enforced according to the législative intention ex- 
pressed by its words. It is not truc that the purpose of the statute 
will be defeated by a décision of a controversy between individuals 
involved in a civil action in accordance with the long-established 
rules of the common law. It may be fairly inferred that the Légis- 
lature did not intend to encourage this class of litigation, which is 
already stimulated to abnormal proportions by the solicitations of 
employment by specialists, but preferred, as a means of protecting 
employés in factories from the conséquences of recklessness in the 
use of dangerous agencies, to make the unnecessary use of un- 
guarded machinery criminal and punishable. The real intention of 
the Législature is made apparent by the fact that the law does not 
disçriminate between employers and employés. It is not a law 
subjecting only the ownçr or manager of a mill or factory or an 
employer of labor to the penalties prescribed, but section 4 applies 
generally to every "person, corporation or association who violâtes 
or omits tq comply" witli the tequirements of the àct. Section 1 
provides thât, if a macjiirie is not properly guarded as required, the 
use thereof is prohibitéd|' therefore an employé in a mill who opér- 
âtes an unguarded saw çômmits a prohibited act, and is a violator 
of the statute, and subjècts himself to punishmënt as provided in 
section 4. 

Another of the arguments found in the dictum of cases relied 
upon by the pîaintiff is a , rather f ar-fetched theory that the statute 
has by necesSafy implication abdlished the common-law principle 
of assumption of risk by voluntary employés, because that principle 
is based upon an impHed coritract, and, since the statute makes the 
use of unguarded machinery criminal, any such implied contract 
would be an inconsistency in the law itself, in so far as the law 
would create a contract to do an act which the law prohibits. 

In this thère is a misunderstanding of the légal implication in 
such cases. A contract of employment is not a création of the law. 
Nor is the assumption of risk of injury from the employer's wrong- 
ful neglect of his duty à burden imposed by the law. It only deals 
with actual conditions, and it is the actual use of dangerous agen- 
cies to which the law attaches the implied agreement on the part 
of an employé to make no claim against the employer for any injury 
which may happen, as a conséquence of his voluntary exposure to 
known or obvions dangers. Were a man to stipulate in express 
terms to ôperate a dangerously defective machine for a definite 
period of tirne, the law ^yvould not hold him liable as a violator of 
a valid contract for refusing to expose himself to such danger, when 
no peculiar çircumstances excused the employer's failure to correct 
the defect. Such a Stipulation in an executory contract would be 
illégal and void because obnoxious to, the natural law of self-pres- 
ervation arid contrary tp public policy. There is no substantial 
différence betwéèn an agreement which is unlawf ul because harm- 
ful and an agreement to do an act prohibited by a statute. In 
either casç the unlawfulness of the agreement constitutes a bar to 
its enforceitterit by judicial proceedings. 
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If the violation of the statute by the opération of an unguarded 
saw places the guilty employer in a position in which he cannot be 
permitted to invoke a well-established rule of law as a défense in a 
civil action to recover damages for an in jury resulting from such 
violation of the statute, it is so because the law leaves willing 
wrongdoers to sufïer the conséquences of their voluntary acts, and 
the same rule applies with equal force as a bar to the maintenance 
of an action to recover damages for such an injury resulting from a 
violation of the statute, in the opération of a dangerous and pro- 
hibited machine, by the injured operator. 

For the reasons above set forth, it is my opinion that this plain- 
tifif has neither a common-law nor statutory right of action for the 
injury which he has sufïered, and that a judgment must be ren- 
dered that he take nothing by this action. 



UNITED STATES v. SEABUET. 

(District Court, N. D. California. December 30, 1904.) 

No. 4,152. 

1. Aliens— Chinese Peesons— Landing. 

The transfer of a Chinese person from the vessel In which he was 
brought to the United States to a détention shed maintained by the 
owners of the vessel on thelr doclî, where he was detained under guard 
pending détermination of his right to enter the United States, did not 
constitute a "landing" of such person withln Act Cong. May 6, 1882, c. 
126, § 2, 22 Stat. 59, as amended by Act July 5, 1884, c. 220, 23 Stat. 115 [U. 

5. Comp. St. 1901, p. 1306], prohlblting the master of any vessel from 
knowingly landing or permitting to be landed any Chinese laborer, etc. 

2. Same— EscAPE— Vessels— LiABiLiTY of Masteb. 

Where a Chinese laborer escaped from the custody of the master of 
the vessel in which he was brought to a port of the United States, 
after being transferred to a détention shed pending détermination of his 
right to enter, without the permission, connivance, knowledge, or négli- 
gence of snch master, the latter was not guilty of knowingly permitting 
such Chinese person to land in the United States, withln Act Cong. Mav 

6, 1882, c. 126. § 2, 22 Stat. 59, as amended by Act July 5, 1884, c. 220, 23 
Stat 115 [U. S. Comp. St. 1901, p. 1306]. 

Marshall B. Woodworth, U. S. Atty. 
J. E. Foulds, for défendant. 

DE HAVEN, District Judge. The indictment in this case char- 
ges the défendant with the crime of knowingly bringing within the 
United States, on a vessel of which he was master, three Chinese 
laborers, and permitting them to be landed in the United States, 
in violation of section 2 of the act of May 6, 1882, c. 126, 22 Stat. 
59, as amended by the act of July 5, 1884, c. 220, 23 Stat. 115 [U. S. 
Comp. St. 1901, p. 1306]. . The section is as follows: 

"Sec. 2. That the master of any vessel who shall knowingly brlng within 
the United States on such vessel, and land, or attempt to land, or permit to 
be landed any Chinese laboi-er, from any foreign port or place, shall be 
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deemed gullty of a mlsdemeanor, and, on conviction thereof , shall be punlshetl 
by a fine of net more than flve hundred dollars for each and every such 
Ghiiiese laborer so brought, and may also be iuiprisoned for a term not 
exceeding one year." 

The défendant waived his right to be tried by a jury, and the 
question of his guilt or innocence was submitted to the court for 
détermination, upon the following agreed statement of facts : 

"(1) That on the 12th day of November, 190O, and at ail of the times here- 
inafter mentloned, the défendant, W. B. Seabury, was the master of the 
steamship China, a vessel owned by the Pacifie Mail Steamship Company, and 
plying between the port of Hongkong, In thè Empire of China, and the port 
of San Francisco, in the state and Northern District of Oalifornia ; that the 
port of San Francisco was at ail of the times herein mentioned the terminal 
point of the voyage of the steamship China. 

"(2) That sald défendant, W. B. Seabury, as master of the China, on the 
sald 12th day of November, A. D. 1900, knowlngly brought to the port of San 
Francisco, in the state and Northern District of Californla, on sald vessel 
from the port of Hongkong, in the Empire of China, three certain Chinese 
laborers, named Yee Wing, Yee Que, and Tee Kone Chong, respectively. 

"(3) That sald Yee Wing, Yee Que, and Yee Kone Chong were not, nor was 
either or any of them, members of any of the classes of Chinese persons who 
were permitted by the laws of the United States to enter or remain within the 
United States; that said Yee Wing, Yee Que, and Yee Kone Chong had not. 
nor had either or any of them, establlshed or proved their right to enter and 
to be landed In the United States as members of any of the classes of Chinese 
persons who were permitted by~^law to enter or remain therein, to the satis- 
faction of any person, offlcer, court, or tribunal haviug jurisdictlon to permit 
them, and each of them, to enter and to be landed within the United States. 

"(4) That after the arrivai of the sald Yee Wing, and after the arrivai of 
the sald Yee Que and the said Yee Kone Chong, the Chinese laborers herein 
mentloned, at sald port of San Francisco, on said steamship China, the de- 
fendant herein, W. B. Seabury, caused and permitted the said Yee Wing, and 
the sald Yee Que,; and the sald Yee Kone Chong, and each of them, by and 
with the express permission of the collector of customs at the port of San 
Francisco, to be taken from sald steamship China and placed and detained lu 
a certain shed, building, loft, and Inclosure known as and called a 'déten- 
tion shed' or 'détention loft,' sltuated upon the Pacific Mail Dock in the 
city and county of San Francisco ; that this shed, building, loft, and Inclosure 
was at ail of the times herein mentloned used and employed by said défend- 
ant and by the Pacific Mail Steamship Company, by which company the 
said steamship China was owned, operated, and controUed, by and with the 
express permission of said collector of customs, and also, after the eth day of 
June, 1900, by and with the express permission of the Commlssioner General 
of Immigration, for the détention of Chinese persons brought within the 
United States at the port of San Francisco from the vessels owned, operated, 
and controlled by sald company, pending the détermination and adjudication 
by the collector of customs at the port of San Francisco of the right of said 
Chinese persons to enter and remain within the United States. 

"(5) That sald détention shed or détention loft was erected and owned by 
the said Pacifie Mail Steamship Company, and was employed and malntalned 
by the said Pacifie Mail Steamship Company for the eonvenience of said com- 
pany in detalnlîig Chinese passengers arrlving at the port of San Francisco 
upon the steamship China and upon the other vessels owned, operated, and 
controlled by sald Pacific Mail Steamship Company, pendlng the détermina- 
tion of their right to be and remain in the United States as aforesaid ; that 
sald Pacific Mail Steamship Company employed and malntalned guards and 
watehmen In said détention shed; that sald détention shed was permitted by 
the Secretary of the Treasury to be used as aforesaid, for the eonvenience of 
the masters, owners, agents, and consignées of the vessels aforesaid, and in 
t^e interest and for the eonvenience of commerce and navigation at the port 
of San FrandscOi 
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"(6) That on November 26, 1900, the said Yee Wing, Yee Que, and Yee Kone 
Chong, and each and ail of tliem, eseaped froin said détention shed or dé- 
tention loft, and landed in the United States at the port of San Francisco. 

"(7) That the said Yee Wing, the said Yee Que, and the said Yee Kone 
Chong hâve not, nor has either or any of them, been returned to China, the 
country from whlch they, and each of them, came. 

"(8) That at ail of the times hereinbefore mentioned said Pacifie Mail 
Steamship Company and said défendant used reasonable and proper means 
and précautions to prevent the escape from the détention shed aforemen- 
tloned of any and ail Chinese laborers placed and detalned therein, and 
that none of the Chinese persons eseaped therefrom as aforesaid did so escape 
by or with or by reason of any permission, connivance, knowledge, or négli- 
gence on the part of said steamship Company or of the défendant herein. 

"(9) That none of the escapes of the Chinese laborers herein mentioned oc- 
curred by reason of vis major or inévitable accident. 

1. The défendant, in causing the Chinese persons named in the 
indictment to be taken from the steamer of which he was master, 
and placed in what is termed in the agreed statement of facts the 
"détention shed," did not land, or permit the landing of, such Chi- 
nese persons, within the meaning of the law. The case in this re- 
spect is the same in principle as those of Nishimura Ekin v. United 
States, 142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 1146, In re Ah Kee 
(C. C.) 21 Fed. 701, and In re Way Tai (C. C.) 96 Fed. 484, in each 
of which cases it was held that the mère removal of a passenger 
from the vessel to the shore did not constitute a landing, so long- 
as he was not left free to go at large. It was also so held in United 
States V. Dufïy, tried in this court in the year 1902. The défendant 
in that case was charged with having aided and abetted the landing 
in the United States of one Ma Foo, a Chinese person, from a ves- 
sel, and it was shown upon the trial that such Chinese person had 
been removed from the vessel and placed in the détention shed, and 
thereafter, while in the custody of the défendant, the défendant 
had knowingly permitted him to go at large. Upon this state of 
facts the court charged the jury as follows: 

"The contention is made that there could be no aiding and abettlng th<> 
landing of Ma Foo from the Coptie, because Ma Foo had been in what is de- 
nominated by the witnesses a 'détention shed.' Upon this point I charge you. 
gentlemen, that Ma Foo was not landed In the United States so long as he re- 
mained in the custody of the company ownlng the steamship whlch brought 
him to this port He was not landed untll he was permitted to go at large In 
tliis (ountry, and if he was detalned in the détention shed, awaiting the déter- 
mination of his rlght either to go in transit across the country or to remaln 
hère as a native born, * * • he was not landed wlthln the meaning of 
the law." 

It necessarily follows, from the law as thus stated, that défend- 
ant did not violate the statute in placing the Chinese persons re- 
ferred to in the détention shed, although they may hâve been placed 
there for the convenience of the owners of his vessel, pending the 
détermination by the officers of the government of the right of such 
Chinese persons to enter the United States. 

2. The only question that remains for considération is whether 
the défendant is criminally responsible for their escape from the 
détention shed, it being conceded by the agreed statement of facts 
that he "used reasonable and proper means and précautions" to 
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prevent their escape, an4 that none of such persons escaped "with 
or by reason of any permission, connivance, knowledge, or négli- 
gence * "^ * of the défendant." The case as thus stated is toc 
plain to admit of arguriient. The statute under which the défend- 
ant is proseCuted provides: 

"That the mastel* of any vessel, who shall knowingly biing wlthin the 
United States ÔB Such vessel, and land * * * or permit to be landed. any 
Chinese laborer, * * * shall be deemed guilty of a misdemeanor." 

The acts thus made criminal are: First, the voluntary act of the 
master in landing Chinese laborers in the United States with per- 
fect f reedom to go at large ; second, expressly permitting theih to leave 
his vessel without restraint, and with the privilège, so far as he is 
concerned, to go where they will or when he has been guilty of such 
négligence in the matter of detaining them that an intention to let 
them go at large can be imputed to him ; and there can bé no doubt 
that, to constitute the crime mentioned in this statute, thère must 
be an intentional violation of its provisions by a défendant ; that is, 
it must appear that he has ifitentionally done that which the law 
forbids. It is a principle of natuiral justice, and of universal appli- 
cation, that in every crime there must be a concurrence of act and 
intent. This principle is so well settled that it has become one of 
the maxims of the law, and, whèn a.pplied to the facts appearing 
in this case:, makes but one conclusion possible. The admitted facts 
show that the défendant did not intentionally do anything which 
the statute forbids; that he was in no wise responsible for the 
escape of the Chinese laborers named in the indictment; that he 
used reasonable and proper means to prevent their escape : and 
that they escaped without his "permission, connivance, knowledge, 
or négligence." Upon the facts so admitted, I fînd that the de- 
fendant is not guilty of the offenses charged in the indictment. 

Lèt judgment be entered in accordance with this finding. 



DADT V. BACON. 

(District Court, S. D. New York. Deeember 8, 1004.) 

1, TOWAGE— CONTBACT TO TOW BaEGE TO CtJBA. 

The claim of the owner of a barge that a coutract for her towage 
from New York to Cuba by a steamship required the ship to keop along 
shore, and take unusaal eare of the barge in view of her âge and con- 
dition, held not sustained by the évidence. 

2. Same— Loss OF Tow Thbough Unseawobthiness— Liability or Towing 

Vessel. 

The charterer of a stëamShip Jield liable for half the damages arising 
from the loss of a barge and cargo whlle belng towed by the steamship 
from New Yprk on a voyagp to Cuba, where the sinklng of the barge re- 
sulted from her unseaworthy condition for the voyage, due to her âge 
and condition, her low freeboa.rd when loaded, and the fact that she was 
without a rudder, which càused her to sheer and added to the strain 
upon her, but where such facts were known to the master of the steam- 
ship when he undertook the service, and he proceeded at his usual speed 
notwlthstanding. 
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In Admiralty. Suit for loss of tow. 

Peter S. Carter, for libellant. 

Wheeler, Cortis & Haight, for respondent. 

ADAMS, District Judge. This action was brought by Michael 
J. Dady, as owner of the barge James L. Ogden and her cargo 
against Daniel Bacon, the charterer of the steamship Vimeira, to 
recover damages said to amount to $6,000, arising out of the loss 
of the barge with cargo, while being towed, on a hawser, by the 
steamship from New York to Cardenas, Cuba, on the 4th day of 
June, 1902. 

The action is brought on a theory of the failure on the part of 
the respondent to fulfill the obligations of the towing contract, 
which, it is alleged, required the respondent to tow the vessel along 
the coast, whereas the steamship was making a direct course from 
New York to Cape Hatteras, which carried her a considérable dis- 
tance from the coast, probably about 40 miles at the place in ques- 
tion; aiso failure upon the respondent's part to tow at reduced 
speed and take spécial care of the barge, in view of her âge, as he 
had agreed to do. 

The testimony shows that the only writing between the parties 
was a mémorandum, made apparently after the loss of the barge, 
but doubtless before it was known, as follows : 

"New York, June 5, 1902. 
Due Daniel Bacon on account of freight per S. S. Vimeira, Seven hundred 
/oo dollars. 

If barge lost, proportionate rate aceording to place lost. 

M. J. Dady 
per W. Van Tine." 

Arrangements were first made for the towing of two barges, for 
which the compensation was to be $1,250, but it was subsequently 
found by the libellant, that he only had one ready to go, which re- 
sulted in a towing contract to take that one for $700. It is now 
contended by the libellant that the one was to be taken at half the 
price of the two and that for the $75 extra, the respondent agreed 
to tow along the coast and take spécial care ,of the barge which 
contract was violated by the respondent's vessel in going out to sea 
with the barge, so that when the loss occurred, she was a consid- 
érable distance from the coast and the loss was due to such fact 
and the faiiure on the steamship's part to take the agreed care. 

The making of the alleged spécial agreement is explicitly denied 
by the respondent and his agents, who say that the only arrange- 
ment was for the payment of $700 for the towage. The respondent 
and his agents hâve testified that no agreement whatever was made 
as to the course of the steamship on the voyage; that when such 
matter was broached, early in the negotiations, by the libellant's 
agent, Mr. Van Tine, who alone supports the libellant's daim in 
this respect, he was told by Mr. Hassler, respondent's agent, who 
alone was présent when the idea was presented, that the barge 
wouid not be taken on any such terms. 

Mr. Van Tine also claims that a référence was made to the tow- 
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âge of the barge Palmer, belonging to the libellant, by the steam- 
ship David and that this towage was to be done in a similar manner. 
This is aise denied by the respondent's agents and it appears that 
the David was under chartel* to the libellant for a round trip to 
Cuba and return at a fixed sum, which entitled him to use her as 
he pleased. There is no similarity between this case and the 
Palrtier and David and the feference to that case only tends to dis- 
crédit the libellant's witness. 

It is testified that it would hâve taken the steamer about a week 
beyond the ordinary voyage to hâve carried eut the contract as 
contended for by the libellant ârid her charter hire of $115 per day, 
with her expenses for coal, make a total cost of the steamship to the 
respondent of about $175 per day, so that if the contract was as 
contended for by the libellant, the respondent would hâve incurred 
a liability for expenses cohsiderably in excess of the towage returns. 
The improbability of such a contract being made, in connection 
with the testimony, satisfies me that the respondent's version of 
what occurred between the parties should be accepted. I, there- 
fore, conclude that the contract as contended for by the libellant 
has not been established and the libel in this respect must fail. 

This barge was built at Poughkeepsie, New York, in 1864 and 
.intended for service on thè Nôrth River or interior waters. When 
she was oflfered to the Vimeira, she was without a rudder, it hav- 
ing been taken out, as it was thought to be unavailable for sea use, 
and the conséquence of her having no steering âpparatus was, that 
she sheered badly while being towed. For such reason, the pilot 
of the steamship refused to take her in tow when tendered in New 
York harbor and she was towed outside to the Sandy Hook Light- 
ship by a tug;. On the way down to the lightship, the barge 
slewed from side to side. She was made fast to the steamship at 
the lightship with hawsers furnished by the barge running from 
the steamship's quarters to the barge's towing bitts, about amid- 
ships. She then had a part of a cargo on board which put her 'down 
in the water somewhat so that her freeboard amidships and aft was 
only about 2J^ to 3 feet. Forward it was 4)^ to 5 feet. Signais 
were arranged whereby thèse on the barge could indicate to the 
steamship whether or not She was towing safely. 

The steamship started, with her tow, on the 3rd day of June, 
about 4 o'clock A. M., laying a course for Cape Hatteras. The 
weather was fine and coritinued so up to the end. The steamship's 
usual speed was from 8 to 9 knots. During the day she made about 
7 knots. Up to about 8 o'clock P. M., so far as the steamship was 
advised, nothing unusual occurred on the barge, although she was 
sheering badly, owing to her lack of rudder, but at that time a 
signal was displayed to the steamship asking that she proceed 
slowly. The steamship complied with this request and during the 
night went at the rate of about 2 knots. There is a conflict between 
the witnesses from the barge as to her condition at this time, one 
of the three men on board testifying that there were then 2 feet of 
water in the hold, and another that the barge was not then leaking 
seriously. I am inclined to believe the former. There is no dis- 
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pute between the two witnesses, who hâve been examined of those 
on board, that after the signal she leaked badly. During the night, 
one of her two pumps became choked and useless. By pumping 
ail night with the other, she was kept afloat but when day broke 
on the morning of the 4th, a sign was displayed on the barge that 
she would not float more than two or three hours and the men 
were then taken oflf by a boat from the steamship. At this time, 
the tow was opposite a point on the coast about half way between 
the Delaware and Chesapeake Bays. The master of the steamship 
so estimated and that they were then about 50 miles from the coast 
and about 90 miles from Cape Henry. Under the circumstances, 
he did not feel bound to deviate from his course, especially as the 
appearance of the barge indicated that it was not probable she 
would last much longer, though in fact, she did not sink for 8 or 
10 hours. If that could hâve been known at the time, it does not 
seem that it would hâve made much différence, as it is doubtful if 
in view of her position she could hâve been saved in any event. 
Her distance from the coast and the nearest port of refuge was 
such that going at the slow rate of speed she was obliged to use 
under the circumstances, she was practically without reasonable 
hope of reaching harbor, after she became partially filled with water. 

Apart from the alleged contract, the real question in the case is, 
was the charterer of the steamship in any way liable for the loss. 
I hâve found there was no such contract as the libellant claims, 
but the question remains, whether under the gênerai principles of 
towage, i. e., the duty of the towing to the towed vessel, the re- 
spondent should be held for the loss, or a part of it. 

The master of a boat offering her for towage represents her as 
sufficiently strong and staunch to withstand the ordinary périls to 
be encountered on the voyage. If she be unseaworthy by reason 
of weakness, decay or leaks, and such defects are not obvions to 
the master of the tug, he will be absolved from responsibility when 
the unseaworthiness causes the loss. The Edmund L. Levy, 128 
Fed. 683, 63 C. C. A. 235. 

It appears hère, that the barge was unseaworthy in the sensé of 
not being in a fit condition to tow safely in ordinary weather, with- 
out spécial care. She was old and weak, and without a rudder. 
which added greatly to the strain put upon her by the towing. It 
is said that she travelled, by reason of her sheering, 9 knots while 
the steamship was going 7. The respondent himself was not ad- 
vised of her condition but sufficient has been shown to make it clear 
that the master of the steamship knew the risk that would be as- 
sumed. In the beginning, the pilot, to the master's knowledge, 
refused to take the barge in tow because of her rudderless condi- 
tion, which made it obvions to any one familiar with towing, thaï 
the venture would be attended with more or less risk. The small 
freeboard was observed by the master of the steamship, when he 
saw the barge in the harbor and again when she was made fast at 
the lightship. He knew the reason for the pilot's refusai to tow 
the barge out to the steamship. He also knew that the towing 
hawsers were made fast on the barge to her bitts amidships, so that 
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she wottld sheer. He also knew that the barge was not ail right 
when he tommenced the towing btlt started with her upon a signal 
from her that s|ie was ail right, and took hër because she was given 
him to tow. He said that he prôceeded at his usual full speed of 8 
or 9 knots, except for the tow, which reduèed it to about 7, in the 
face of the fact that he considered one knot too great for the barge. 
It is not pretended that the respondent gave the master of the 
steamship any instructions as to the method of towing. No doubt 
the respondent expected that a suitable vessel for towing would 
be furnished by the libellant. What the master did, however, was 
clearly within the scope of his aûthority as agent of the respondent. 

In View of the unseaworthiness of the barge, and the négligence 
of the respôndent's agent in taking her in tow and in not observing 
proper caution according to her condition, this seems to me to be a 
case for a division of damages. The Bordentown (D. C.) 16 Fed. 
270; The Syracuse (D. C.) 18 Fed. 828 ; Pettie v. Boston Tow Beat 
Co., 49 Fed. 464, 466, 1 C. C. A. 314. 

Decree for libellant for half damages, with an order of référence. 



COLUMBIA RIVER PACKING CO. v. TALLANT. 

(Circuit Court, D. Oregon. December 12, 1904.) 

No. 2,764. 

1. AccoiTNT Stated— Implied Pbomise to Pay— Previous Denial of Liabil- 

ITT. 

An accounl stated reSts upon à promise to pay, expressed or Implied, 
and where UabiUty had been long and persistently denied on the ground 
that the Indebtedness, whatever It was, had been satisfled by a subsé- 
quent transfer of propeyty, the failure of the peraon charged to object 
to the correetness of a statement of account sent him, or to make any 
reply, does not imply a promise to pay, or convett the account into an 
account stated. 

On Pétition for Rehearing. 

For former opinion, see 132 Fed. 271. 

BELLINGER, District Judge. The pétition in this case sets 
forth numerous errors, oversights, and mistakes of fact, and errors 
of law, as grounds for the rehearing prayed for. The instances are 
speciiied where the court is alleged to hâve overlooked, f ailed to 
consider, and disregarded the évidence, where it overlooked plain- 
tiflf's objections, did noti consider some of the points made in plain- 
tiff's brief, and disregarded others.admitted évidence that was in- 
coiupetent,-was jjiislçd .ifli regard to the évidence, was misled in 
making its décision as to the accounting, and misapplied the case 
cited in the opinion. 

It is stated in the opinion of the court in this case that "there is 
nothing to show that Tallant [the défendant] made any promise 
in respect of this report [a report made by an accountant of the 

If 1. See Account Stated, vol. 1, Cent. Dlg. § 18. 
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resuit of his examination of the books, accounts, and vouchers of 
the firm of Tallant & Kendall], or that he had any knowledge re- 
specting it, except that derived from Fulton." As showing that in 
this statement the court disregarded the évidence, the pétition for 
a rehearing submits that it is admitted by the défendant that the 
books of account of the business in question were kept by him ; 
that the plaintiff's theory of its case was not that there was an 
express promise or assent by the défendant, but that he impliedly 
acquiesced, and for a long time, upwards of 18 months prior to the 
beginning of the action, made no objections whatever to the status 
of the account, and that an accounting was had between the de- 
fendant and Kendall, and thereafter they agreed that the expert 
should make a statement of what the books showed, and that that 
statement was made after the accounting had between défendant 
and Kendall ; and, further, that, as a matter of law, it is not neces- 
sary to a recovery by plaintiff that the défendant should hâve 
made any promise in respect of the amount due, or with respect to 
the expert's report. But this testimony, so far from being disre- 
garded by the court, is summarized in the oj)inion, where it is stated 
in effect that Kendall testified that the packing company and de- 
fendant had an accounting as to the seining business, at which the 
défendant and witness were présent; that they had the books of 
the company, and went mutually over the différent sides of the 
account between them, and that there was found due from défend- 
ant the sum of $4,785.46; that the resuit of that accounting was, 
by agreement between Kendall and défendant, placed in the form 
of a paper writing, etc. ; and the conclusion of the court was that 
in this testimony Kendall was not stating facts, but that he was 
stating his conclusion that there was a mutual going over the 
books, etc., from the fact that the accountant's statement was made 
from the books, vouchers, etc., of the company, at the request of 
the witness, and furnished to the witness, and thereafter mailed to 
the défendant, or to an attorney to be presented to the défendant. 
It is charitable to this witness to assume that he thought that this 
statement, so prepared, constituted an accounting, and that he im- 
plied from it "an agreement," etc. 

Two things clearly appear from Kendall's cross-examination : 
First, that the witness and the défendant did not at any time go 
mutually over the différent sides of the account, and that there was 
no agreement put in the form of a writing between them ; and, 
second, that the statement of the accountant constitutes the ac- 
count to which Kendall testifies. The following is an excerpt from 
the cross-examination of Kendall : 

"Q. Do you mean to testlfy that, at any time or place, you and Mr. Tallant 
agreed between you, verbally, that there was a certain balance due from 
Mr. Tallant to your company, the Columbla River Packing Company? A. The 
books showed it ail the time. Q. I don't care what the books showed. Do 
you mean to say that you gentlemen agreed that there was any amount due? 
A, The amount that appeared on the books? Q. No, I want the sum certain 
in which you say the account was stated. Was there ever any agreement 
between you and Mr. Tallant, or your company and Mr. Tallant, or ac- 
knowledgment verbally made, that he owed the plaintifE the sum for which 
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thls action Is brought, namely, $4,785.46î A. There never was any dispute 
after the account was stated." 

This witness had previously, in his direct examination, testified 
as hei'einbefpre stated. When questioned in his cross-examination 
as to this statement, he said they went over the books together in 
San Francisco, and the testimony above quoted shows the nature 
of that "acGounting." It fails to show any agreement, express or 
implied, by the défendant, and it justifies the inference that the wit- 
ness did not State facts, but his conclusions from what "the books 
showed * * * ail the time," and from the fact that he never 
heard from the défendant after the accountant's report "was sent 
him." 

The défendant gives a circumstantial account of what took place 
between himself and Kendall in San Francisco at the time of the 
alleged accounting. This was in January or February, 1902. The 
défendant had several meetings with Kendall, and with Kendall 
and Cutting, the président and secretary of the plaintiff company, 
in San Francisco, at the time referred to in Kendall's testimony, 
and one meeting with the two in the présence of a lawyer, Mr. 
Chickering. From defendant's testimony it appears that the books 
in question were not gone over. So far from acquiescing, by his 
silence or otherwise, in any statement of liability on his part, the 
défendant testifies that he informed both Cutting and Kendall of 
his contention that he was not liable on the account claimed ; 
that the three parties went to Mr. Chicikering's office, when the 
défendant stated his side of the case, as he stated it on the trial, to 
the attorney; that Mr. Chickering advised Kendall and défendant 
to try to settle the dispute between themselves; that défendant 
went to Kendall's office the next day, when défendant showed Ken- 
dall a few of the seining accounts, with the statement, "You un- 
derstand, Mr. Kendall, I claim you should pay everything;" that 
Kendall, having a dinner appointment, said he would hâve to leave 
the matter until lie came to Astoria, and that défendant thereupon 
left Kendall and returned to Portland. There is no contradiction 
of any détail of this circumstantial narrative, and I hâve no doubt 
of its truth. 

It goes without saying that even the silence of the défendant, if 
he had been silent, vi^oUld not imply acquiescence, in view of the 
long standing and well-defined dispute between the parties as to 
who was liable for the account. 

The pétition states that, whatever the dispute was, it had noth- 
ing to do with the plaintifï, and was not communicated to the plain- 
tiff. But it is the fact that the plaintiff company was concerned 
in the dispute and knew ail about it. Whether the plaintiff is lia- 
ble for the demand out of which the action grows is not important ; 
but the defendant's contention was, and is, that his sale of his in- 
terest to Kendall, or to Kendall & Sanborn, was for the plaintiff, 
and so, in the opening statement of Mr. Smith, attorney for the 
défendant, it is stated that : 

"The défendant sold his interest — In the selnlng grounds — ^to the company, 
although the deed was taken In trust In the name of the président of the 
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«■ompany, and that it was the understanding of the parties when the sale 
was made that a part of the considération for the conveyance was the can- 
ceilation of the debt to the company against Mr. Tallant." 

The défendant testifies that his contract, antécédent to the sale, 
to supply fish to Kendall & Sanborn, was entered into on the repré- 
sentation that, although the business went by the name of Kendall 
& Sanborn, it was ail Columbia River Packing Company; that 
thereafter, the catch becoming great, Kendall notified défendant 
that they could not take ail the fish, whereupon défendant agreed 
with Kendall to take $3,000 at the end of the season for his half of 
the profits ^ne-half of the seining grounds belonged already to 
the packing company), Kendall to pay ail bills; that Kendall rep- 
resented that he was acting for the packing company, the plaintiflf. 
The contention of the défendant upon thèse facts does involve the 
plaintiflf. If Kendall's représentations that he was acting for the 
plaintiflf were true, then the liability in question was that of the 
plaintiff ; and, whether true or not, it is at least true that there was 
a dispute, and that such dispute involved the question of the plain- 
tifif's liability in the premises. It was the subject of discussion, by 
letter and otherwise, between Kendall and the défendant, long prior 
to the alleged accounting, as to whether the plaintiflf, or Kendall 
as the plaintifï's président and représentative, was liable. There 
was this dispute when the défendant was in San Francisco, and, 
according to the defendant's testimony, the subject was talked over 
between the défendant, Kendall, and Cutting, who was the secre- 
tary of the plaintiflf company, as already appears. The company 
knew that this claim of liability was being made, if it is possible 
for the company to know anything, since defendant's "case" had 
been stated to an attorney indicated by the secretary of the com- 
pany, and in the présence of its président and secretary. 

It is idle to discuss the matter of Fulton's agency. Kendall sent 
the accountant's report to Fulton for demand against the défend- 
ant, and Fulton assumed that agency. Whom, then, did he repre- 
sent, if not the party at whose instance and in whose interest he 
was acting? The demand was the demand of the company, and 
the attempt to enforce it was made in its behalf. The testimony of 
Kendall to the efïect that he mailed the défendant a copy of the 
account, the argument that Fulton was not the agent of the plain- 
tiflf, and that no knowledge of the defendant's répudiation of lia- 
bility made to Fulton in answer to the latter's demand made in 
plaintifif's behalf was ever communicated to plaintiflf, might ail be 
excused if they had any bearing upon the question of an account 
stated. Whether the plaintiflf knew that défendant disputed its 
claim or not, is not material. There must be more than the mère 
fact that plaintiff did not know that the défendant denied liability. 
The plaintiflf must know and prove that the défendant, impliedly or 
otherwise, assumed liability. The circumstances which show 
knowledge on the company's part, also show the persistence of the 
dispute, and the uncompromising attitude of the défendant respect- 
ing it. And yet it is in the face of thèse facts that the défendant is 
said to hâve "acquiesced" or impliedly or otherwise "agreed" in 
133 F.— 63 
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advance, that; an, accountant should make a report which should 
show the aiïiount of an undisputedliabilityon his part; that the 
défendant has nôt disputed the!*'cQrr6etness" of the account; in 
other •^ords, that he has admitted.that such expenses were incurred 
whîle he was conductin^ the sei'hihg business, and, although such 
admission stâtes that the plaintiff hàd agreed tp pay, nevertheless 
the statement is an adniission of liability on defendant's part. In 
otijer wOrds, the défendant, by the Very act of "denying iiabihty for 
théfe'e expenses, is said to hâve admitted liability because he admits 
that sucK expenses were iné^rrèd. 

An àciyoîi upon ah qccôiint stàted is an action upon the promise, 
expresséd primplied, in the account., The action is'not upon the 
drigirtkl iialjility, but upon the new promise. A déniai of liability 
négatives 'any implication of a proniise. The truth of this is self- 
évident. The ground of the déniai is of no conséquence. It is 
the "fàctof' déniai that is décisive., Such facts as are referred to in 
this petitibri— that the: défendant kept the books of account, that 
he hàs not denied that. such bodks are "correct," and any fact or 
facts havihg the efïect of admîtting the original liabiHty, or of 
estoppiiig the défendant jtbdenyit-^âre not sufïîcient to sustain a 
complaint'upon an acçcjunt.stated, nor do they tend, to prove such 
account. ! AIJ admissioils and estoppels must refér to-thë new prom- 
ise. And, asalready steted, there cân, in the, nature of the thing-. 
be no implîcktion of 'therièw promise agaiiist an express déniai of 
liability, on •«vhatever grbund, or on no ground. Th^e case of Ryan 
V. Gross, 48 Alâ. 370, is directly in point. ïn thà't case there was 
an accoiint for goods îurnished the défendant, who was a widow, 
pending thé. administration of her husband's estate. The com- 
plaint cohtained two coyiits, one upon an account stated, and one 
upon an open account fôr the same indebtedness. In support of 
the account stated, the plaintiflf proved that some four years subsé- 
quent to the last item in the original account he sent the account 
to the défendant, who ha,d remarriéd in the meantime, with a re- 
quest that she and her husband exécute a note therefor. To this 
the défendant 'an,d her!husband answered, "not dehying or disputing 
the correctnèss bi the itçms of the account," but insisting that the 
défendant was not liable, but thât the account should be paid by 
the adminîstrator pi the deceâsed husband's estate ; and so the 
identical case was pfeseiited that we hâve hère. The trial court 
instructed thé jury to the effect that the admission by the défend- 
ant of the corfectness qf the items of the account would be an ad- 
mission makitig the accpiint a stated account, on which suit could 
be brought in thé statut6i:'y period. The contention for the plaintifif 
is the same in this caSe. On appé?.l this chargé was held erroneous, 
upon the grquiid that defendant's refusai to pay, and insistence that 
another persoii was juStly chargeable with and ought to pay, de- 
feated the accoutit stated. The court said that the évidence of the 
défendant, perhaps, rrlight be sufRcieht to enable the plaintiff to re- 
cover oft tiië îqmmqp çbunt f or goods sold, if the statute of limita- 
tions werè Out of :t;he, 'waîy, and that, the plaintiiï sought to avoid 
the défense of the statute by showing that the account was changed 



LAWRENCE V. LOWRIE. 995 

from an open to an account stated— the limitation in the former 
case being three yeai-s, while in the latter it was six. 

It is stated in the pétition for a rehearing that the Alabama case 
is not in point, because of the plea of the statute of limitations in- 
terpose d in that case ; but that plea only referred to the second 
count in the complaint, which was upon the open account or origi- 
nal liability. It had nothing to do with the cause of action upon 
the account stated, as to which the case was in no wise affected by 
the fact that there was such a thing as a stajute of limitations. 

The pétition for a rehearing is denied. 



LAWRENCE v. ^OWRIE et al. 
(District Court, M. D. Pennsylvania. November 28, 1903.) 

1. Bankeuptcy— Fkaudtjlent Tbansfees— Bona Fide Puechaseeb— Bueden 

OF Peoof. 

In proeeedings by a trustée in bankruptcy to set aslde a fraudulent 
transfer made by the bankrupt, the burden is on défendants to show 
that they are bona fide purchasers for value. 

2. SAME— JtJRISDICTION OF DiSTEICT COUET. 

Under Act Feb. 5, 1903, c. 487, § 16, 32 Stat. 800 [U. S. Comp. St. Supp. 
1903, p. 417], amending section 70e of the bankruptcy act o£ July 1, 1898, 
c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451], and conferring juris- 
diction on courts of bankruptcy to set aside fraudulent transfers of the 
bankrupt, the district court of another district than that in which the 
bankruptcy proeeedings are pending may entertain a suit to set aslde 
a fraudulent transfer made by the bankrupt to parties residing in such 
otlier district 

Rule for a Preliminary Injunction. 

Charles P. O'Malley, for plaintiff. 

M. J. Martin and George D. Taylor, for défendants. 

ARCHBALD, District Judge. The fraudulent disposition of bis 
property by Lowrie, the bankrupt^ is manifest, and so is the com- 
plicity of the défendants therein. Goods sold by différent manufac- 
turers to Lowrie, in Buffalo, N. Y., are traced into the possession 
of Ike Joseph, his former partner, and Moses Hendler, an associate 
and friend, of Forest City, Pa., and Aaron Schwartz, of Scranton — 
some through the so-called firm of G. Mitchell & Co., some through 
Morris Schwartz, a brother of Aaron, who was in the employ of 
Lowrie, and some from Lowrie direct. No doubt — on the question 
of identity — ^goods of the same character could hâve been purchased 
elsewhere in the gênerai market by Mitchell & Co., if there was 
such a firm; but it is not crédible that exactly the same job lots 
of différent kinds of goods of half a dozen différent manufacturers, 
who sold to Lowrie, should hâve been sold to Mitchell & Co., and 
that they should ail turn up together in the défendants' hands, 
shipped by Mitchell & Co. from the fourth floor of the building 

H 1. See Bankruptcy, vol. 6, Cent. Dig. § 458. 
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vsrhere l/owrîe was Ipcated just about the time that they disap- 
peared from Lowrie's establishment below. The scheme is too 
transparent to stand, and déceives no one. Moreover, the active 
agent in the shiprafeiits from the rooms rented by Mitchell & Co., 
who,?eem to hâve had no other business except to make such ship- 
rrients, •^âs Harry Joseph, a brother-in-law of Lowrie, and an imcle 
of Ilce Joseph ; the latter being also a son-in-law of the défendant 
Schwartz, whose brother, Moses, as we hâve seen, was in Lowrie's 
employ, anc} was himself the nominal consigner of some of the 
goods. Moses Heridler, the other défendant, if not a relative, is 
shown in close association with both the Josephs, as well as with 
Lowrie. Nor is the force of thèse facts in any way met by any- 
thing to be found in the testimûny given before the référée in the 
Lowrie bankruptcy, where ail thèse parties were examined, which 
is introduced hère. The most damaging évidence is an explanation 
which does not explain, and that is the character of what they had 
to say for themselves in the transactions in question. If they were 
purchasers for value, this is an affirmative défense, and the burden 
was on them to show it, which they certainly hâve not done. I 
am convinced, therefore, by the case as now made out, that the de- 
fendants, in collusion with the bankrupt, hâve in their possession 
property which he fraudulently disposed of, and I must hold it there 
by injunction until the matters in controversy can be regularly 
heard and disposed of. 

The jurisdiction of this court is questioned, but is fully sustained 
by section 70e of the bankruptcy act of July L 1898, c. 54L 30 Stat. 
S65 [U. S. Comp. St. 1901, p. 3451], as amended by the act of Feb- 
ftiary 5, 1903, c. 487, § 16, 32 Stat. 800 [U. S. Comp. St. Supp. 1903, 
p. 417]. Pond V. Exchange Bank, 124 Fed. 992, 10 Am. Bankr. 
Rep. 343. It is suggested that it is only the district court in which 
the proceedings in bankruptcy are pending that is given jurisdic- 
tion by the amendment, and that in going into another district, if 
a fédéral court is desired, resort must be had to the Circuit Court, 
with ail the jurisdictional requirements fulfilled. But this would 
carry us back to Bardes. "<r. Hawarden Bank, 178 U. S. 524, 20 Sup. 
Gt. 1000, 44 L. Ed. 1175, which it was admittedly the purpose of the 
amendment to overcome. The jurisdiction which is conferred is 
on any court of bankruptcy, which, as defined in the act, means — 
speaking generally — any District Court of the United States 
throughout the states and territories. This jurisdiction, moreover, 
is made concurrent with that of the state courts, which would hâve 
had jurisdiction if bankruptcy had not intervened, which is only 
fulfilled by giving the trustée the choice, where he goes out of the dis- 
trict of his appointment, of resorting either to the state court which 
would hâve been compétent to dispose of the case, or to the United 
States District Court located in the same territory. 

Let a preliminary injunction issue as prayed for, to continue 
until the further order of the Court. 

NOTE. It was held In Gregory v. Atlîlnson, 11 Am. Bankr. Rep. 495, 127 
Fed. 183, that the amendment of 1903 conferring jurisdiction upon courts 
of bankruptcy In common with state courts to set aside a fraudulent transfer 
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of property by the bankrupt could only be exercised upon the conditions Im- 
posed by section 23b, by securing the consent of the proposed défendant. But 
see Johnston v. Forsyth Mercantile Co., 11 Am. Bankr. R«p. 669, 127 Fed. 
845. 



In re SULLÏ et al. 

(District Court, S. D. New York. Deceinber 19, 1904.) 

No. 6,873. 

1. Bankbtjptcy— Receivees — Compensation. 

Where the receivers appointed fôr a bankrupt were men of Integrlty, 
ability, and extensive expérience in large business affairs, one of them 
being a cotton merehant, famillar with the business of the Cotton Ex- 
change, and the other a lawyer, and such receivers succeeded In collect- 
ing nearly $1,200,000 in assets, and realized $100,000 more for certain 
pledged cotton belonging to the bankrupt than it would hâve realized at 
any subséquent period, an allowance of $16,000 for their services by the 
référée should be Increased to $21,000. 

In Bankruptcy. 

Boothby & Baldwin, for receivers. 

George H. Culver, for Clayton E. Rich and others. 

HOLT, District Judge. This is a motion to confirm a referee's 
report fixing the receivers' allowance. I do not intend ordinarily 
to interfère with the décisions of référées respecting allowances, 
except for weighty reasons. They hâve a personal knowledge of 
what has been done in a case, and can usually judge as well as, and, 
upon the whole, better than, I can what compensation should be 
allowed. But in this case the référée states in his opinion that he 
has been guided by certain décisions in which some judges hâve 
held that the object of Congress was to render the administration 
of estâtes in bankruptcy as cheap as it could possibly be made, and 
to reduce to the lowest minimum the expenses of administration. 
Such décisions hâve been made, and the référée properly considered 
it his duty to foUow them, but I think that there is a tendency to 
construe them too strictly. The amounts paid for services in ad- 
ministering the bankrupt act should never be lavish or extravagant, 
and should always be rigidly scrutinized, but I know of no reason 
why they should not be reasonable and adéquate. I think it unwise 
to establish a scale of compensation for services in administering 
bankrupt estâtes at so low a rate that the best class of lawyers 
will refuse to practice at the bankruptcy bar, and the best class of 
business men refuse to serve as trustées or receivers. In this case 
the bankrupts were cotton merchants and brokers. The estate is 
large. The receivers hâve coUected and hold nearly $1,200,000 in 
assets. When called on to appoint the receivers I concluded to 
sélect a cotton merehant familiar with the business of the Cotton 
Exchange and a lawyer. I wanted men of the highest standing, 
who were not only men of integrity and ability, but of an extensive 
expérience in large business affairs. I appointed such men. They 
hâve acted with ability and efhciency in ail respects. Immediately 
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after their appointment they sold a large quantity of pledged cot- 
ton, obtainjng priées by which thè estate has realized about $100,- 
000 more than it would hâve realized at any priées subsequently 
obtainable. In short, thèse receivers hâve discharged their trust, 
not only with integrity and ability, but with the sagacity of men 
thoroughly experienced in large business transactions. It is, in 
my opinion, very important that the court should be able at al! 
times, in proper cases, to obtain the services of such men, and in 
order to obtain their services it is necessary that they should be 
paid a rémunération fixed on a scale similar to that ordinarily paid 
to men of similar standing for services of similar responsibility in 
this city. There is a heâvy responsibility upon the court in ap- 
pointing receivers of such large estâtes. The appoiiitment of re- 
ceivers of the highest charâcter is the surest guaranty of the safety 
and the wise management of the assets. In this case the référée 
has reeommended that the two, receivers be paid $16,000. That is 
substantially lp3 per cent, on the assets in their hands. I think, 
in view of the amount involved, the responsibility undertaken, the 
work donc, the business and professional standing of the respective 
receivers, and the gênerai standard of compensation for such work 
by such men iij the business community of New York, that the sum 
reeommended is not enough. I do not consider the amount of 
$25,000, which the receivers themselves asked, as excessive, but I 
désire in such a matter to be conservative. I think that $21,000, 
which is substantially 1^ per cent, of the amount in the receivers' 
hands, is a perfectly reasonable compensation. 

The referee's repart is modified by allowing the receivers $21,- 
000 insteadof $16,000, and is in ail other respects confirmed. 



UNITED STATES v. PIAZA. 
(District Court, W. D. New York. November 26, 3904.) 

1. EXTBADITION— SURKBNDEE OK ACCUSED— SUFFICIENCY OF EVIDENCE. 

In order to justify a conimissioner in Issuing a certiflcate to the 
executive authority for tt^e surrender of the accused In extradition pro- 
ceedings, it Is sufflcient If the accused is held on compétent légal évi- 
dence, and if probable cause esists for believing Mm guilty of the offense 
chargea. The évidence need not be. conclusive, nor must the commis- 
sioner be absolutely convlnced of the guilt of accused. 

2. Same— Information— Désignation of Ofi^œnse. 

An information In extradition proceedings charging accused with "as- 
sault with intent to klll and murder" sufficiently brings the offense 
wlthln article 10 of the treaty with Great Britain, authorizlng extradi- 
tion of persons charged with "assault with Intent to commit murder." 

On Return of a Writ of Habeas Corpus Sued Out by Basilio 
Piaza. Writ dismissed. , ^ 

Hamilton Ward, Jr., for petitioner. 
Donald Bain, for the United States. 
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HAZEL, District Judge. The petitioner is a fugitive from jus- 
tice. It clearly appears that the magistirate before whom thèse 
extradition proceedings were heard had jurisdiction of the sub- 
ject-matter, and that the évidence before him justified the issuance 
of a certificate to the executive authority for the surrender of the 
accused. Authorities abound which hold that it is sufîîcient if 
the accused is held on compétent légal évidence, and, further, if 
probable cause exists for believing the défendant guilty of the 
offense charged. The évidence need not be conclusive, nor must 
the commissioner who hears the proceedings be absolutely con- 
vinced of the defendant's guilt, before' exercising the power to 
commit him. Ornelas v. Ruiz, 161 U. S. 502, 16 Sup. Ct. 689, 40 
L. Ed. 787. The principal question presented is whether the crime 
charged by the complaint or information is within the terms of 
the treaty or extradition. The accusation before the commission- 
er, as appears by the complaint or information, is assault with in- 
tent to kill and murder. The offense specified by the extradition 
treaty with Great Britain (article 10) is assault Mrith intent to com- 
mit murder. It is claimed by counsel for petitioner that the spécifie 
crime mentioned in the treaty is not charged. The proposition that 
the crime must be charged in the identical language of the treaty 
is unsound. An assault with intent to kill and murder is practically 
the same as an assault with intent to commit murder. It is true, 
the words "to kill" do not necessarily imply more than the de- 
struction of life, which may hâve been caused without guilt, while 
to commit murder implies killing with malice aforethought. The 
use of the word "kill" in the conjunctive with "murder" shows that 
it was intended to charge the commission of the crime of assault 
with intent to kill with malice aforethought. It must be noted that 
the intent with which the crime is committed is of the essence of 
the offense. The phraseology charging the crime unquestionably 
brings it within the terms of the treaty, and it is extraditable. If 
the intent'to destroy life is proven, it is unjustifiable killing, or mur- 
der, by the common law and by the act of Congress. It is thought 
that the principle announced in Grin v. Shine, 187 U. S. at page 
184, 23 Sup. Ct. 100, 47 L. Ed. 130, where the court used the fol- 
lowing language, applies : 

"In the conistrtiction and carrying out of such treaties the ordinary techni- 
calities of criminal proceedings are applicable only to a limited extent" 

Again : 

"But where the proceeding is manlfestly taken In good faith a technical 
noncompliance -with some formality of criminal procédure should not be 
aOowed to stand in the way of a faithfui discharge of our obligations. Pre- 
sumably, at least, no injustice is contemplated, and a proceeding which may 
hâve the efCect of relieving the conntry from the présence of one who is 
likely to threaten the peace and good order of the commuuity Is rather to be 
welcomed than discouraged." 

Other questions presented need not be considered. 
The writ of habeas corpus is now dismissed. 
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In re WEINTRAUB et aL 

(District Court, D. New Jersey. January 6, 1905.) 

1. Bankettptct— DiscHABQB— Fah-ttee to Applt— Time— Res Judicata— Sub- 
séquent Peocebdings. 

Where a baiikrupt failed to apply for a discharge within the tline 
limited by tlie statute, his right to such order was res judlcata, and barred 
him from obtalning a discharge In a subséquent proceedlng by him in 
another district from debts provable In the former proceedlng. 

On Motion to Vacate Stay of Proceedings. 

Jacob L. Newman, for the motion. 
Walter T. Kohn, opposed. 

LANNING, District Judge. On June 20, 1899, Louis Wein- 
traub, Benjamin Lewis, and Samuel Golden, partners trading as 
Weintraub, Golden & Lewis, were adjudged bankrupts in an in- 
voluntary proceeding instituted in the United States District Court 
for the Southern District of New York. They did not apply for 
an order of discharge within the time limited by the bankruptcy 
act. On December 30, 1903, they filed their voluntary pétition in 
bankruptcy in this court, setting forth, as their affidavits admit, in 
the schedules annexed to their pétition, the same debts that appear 
in the New York proceeding. The object of the suit in this court 
is to secure a discharge from the same debts from which the bank- 
rupts failed to secure a discharge in the New York court. The 
proceeding in the New York court, furthermore, has not been ter- 
minated. On March 14, 1904, the above facts having been pre- 
sented to the late Judge Kirkpatrick, of this court, he made an or- 
der staying and enjoining the bankrupts from taking any further 
proceedings upon their voluntary pétition in this court pending the 
détermination of the proceedings in the New York court. The 
counsel for the bankrupts now applies for an order vacating the 
above-mentioned order of March 14, 1904. 

The application must be denied. It is a settled rule of law that, 
where a bankrupt has failed to apply for his order of discharge 
within the time limited by the statute, his right to such order is 
res judicata, and he cannot by any subséquent proceedings se- 
cure a discharge from the debts provable in the former proceedings. 
See Kuntz v. Young (C. C. A.) 131 Fed. 719. 

An order will be signed denying the motion of the bankrupts. 



In re MANGAN. 

(District Court, M. D. Pennsylvania. November 27, 1903.) 

No. 328. 

1. Bankeuptot—Tbustek—Api'ointment— REFEREES— Reftjsal to Confiem. 
Where a trustée of a bankrupt was selected by the vote of a majority 
In number and amount of those présent at the creditors' meeting, the 
référée had no power to appoint a différent trustée merely because he 
did not approve of the sélection of the creditors. 
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a, SAME— OBJECTIONS. 

Where serions charges were made wlth regard to tne alsposltlon oi 
goods by an Involuntary bankrupt just prlor to the Institution of the pro- 
ceedings, it was no ground for the referee's withholding hls approval of 
tbe trustée chosen by the creditors that he had incurred the violent hos- 
tillty of the bankrupt, nor that as recelver he had unreasonably delayed to 
aocount for the funds In hls hands, thereby hlnderlng their distribution t« 
creditors, being accountable for any dereliction in the latter particular to 
the court which appoiuted him. 

In Bankruptcy. On certificate from référée. 

C. A. Van Wormer, for exceptions. 
John T. Lennahan, opposed. 

ARCHBALD, District Judge. The référée in his supplemental 
report concèdes that he was mistaken in his original ruHngs, and 
that, by the vote of a majority in number and amount of those présent 
at the creditors' meeting, Thomas English, heretofore acting as receiv- 
er, was duly elected trustée; also that he had no authority as référée 
to go on, as he did, and appoint a trustée simply because he did not 
approve of the sélection of Mr. English. In re MacKeller, 8 Am. 
Bankr. Rep. 669, 116 Fed. 547. It is somewhat peculiar, after the dé- 
cision by this court in that case, that the référée should the second 
time fall into the same error. 

The only question, therefore, is whether the withholding b)^ the 
référée of his approval of the trustée chosen by the creditors was justi- 
fied. Two reasons are given: First, because Mr. English has in- 
curred, as it is said, the violent hostility of the bankrupt ; and, second, 
because, as receiver, he has unreasonably delayed to account for the 
funds in his hands, thereby hindering the distribution of them to cred- 
itors. But neither of thèse, in my judgment, is sufficient. The pro- 
ceedings in this case were involuntary, and serious charges are made 
with regard to the disposition of goods by the bankrupt just prior to 
their being instituted. A careful investigation of his conduct by the 
trustée, and a vigorous prosecution by action to recover the property, 
if necessary, is therefore called for, and one who will do so without fear 
or favor is required in the interests of creditors, rather than one who 
may happen to be agreeable or otherwise to the bankrupt. And as to 
the charge that Mr. English has stood in the way of a distribution of 
the money collected by him as receiver, he is accountable for any dere- 
liction of duty in this respect, not to the référée, but to the court which 
appointed him, and it will be sufficient to consider that question when 
occasion is found to complain of him hère. 

The action of the référée is reversed, and the choice by creditors 
of Thomas English as trustée is approved. 
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THE ST. PAUL. 
(District Court, g. D. New York. November 26, 1904.) 

1. SEAiTEN—WAGEs—PôRFEiTUBE— Fines— Entry of Offense— Logbook— Time. 

Where a sallor was flned a portion of his -wages for dlsobedience of 
orders, as authorized by Rev. St. U. S. § 4529 [U. S. Comp. St. 1901, p. 
3077], but the master of the sbip did not make an entry of tlie offense In 
the ship's logbook on the day the offense was comiultted, as required by 
section 4597 [U. S. Comp. St. 1901, p. 3115], such fine was no défense to 
an action by the sailor agalnst the shlp to recover the same as wages. 

2. Same— Paymbnt of Wages— IInbeasonable Delay— Fines. 

Where a fine had been Imposed on a seaman for disobedlence, but the 
same was unavailable as a défense to an action for wages for failure 
of the ship's master to enter the offense In the ship's logbook on the day 
it oecurrèd, the shlp was Justified In contesting its llabillty, and was 
therefore not Uable to a fine for unreasonable delay in payment of the 
searuan's wages. 

Action for balance of wages due libelant as trimmer and fireman, 
and penalty for delay in payment, under section 4529, Rev. St. U. S. 
[U. S. Comp. St. 1901, p. 3077]. The claimant set up in défense that 
libelant had been fined several days' pay for dlsobedience of orders, 
and offered to pay the balance which it claimed was due. The évidence 
showed that the entries in the ship's logbook were not made in accord- 
ance with section 4597, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3115]. 

Richard D. Currier, for libelant. 
Robinson, Biddle & Ward, for claimant. 

HOL/T, District Judge. It is important that discipline be maintained 
on vessels, and I think, from the évidence in this case, that quite prob- 
ably the fines imposed on the libelant may hâve been just. But it is 
of great importance, if sailors are to be fined a portion of their wages, 
that the act authorizing such fines shall be strictly complied with, and 
particularly that the entry in the logbook shall be made on the day on 
which the offense is committed ; otherwise on a long voyage there might 
be such a delay in making the entry, and in notifying the sailor that a 
fine had been imposed, that it might be impossible or difficult for him 
to meet the charge on which the fine was based. It is admitted that the 
entries were not made on the days that the alleged offenses were com- 
mitted, and I think that, under the provision of the statute, it is a proper 
exercise of the court's discrétion to refuse to receive évidence of such 
offenses. 

My conclusion is that there should be a decree for the libelant for 
the amount of $19.83 demanded in the libel, with costs. The claimant, 
in my opinion, was justified in contesting its liability, and there should 
be no fines imposed under the statute imposing them for unreasonable 
delay in the payment of wages. 
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KLUTT V. PHILADELPHIA & R. RT. CO, 

(Circuit Court, E. D. Pennsylvania, December 23, 1904.) 

No. 23. 

1. CONTMBUTOEY NEGLIGENCE— AtTEMPTING TO CR0S3 StEAMEE'S BOWS IH 
KOWBOAT. 

A décèdent was guilty, as matter of law, of contributory nejïligenee 
which precludes a recovery for his death, resultlng from hls attempting 
to cross in a small rowboat in front of two car floats in tow on elther 
side of a tug, which were passins» up the Delaware river, where it was 
full dayllght, and he had an unobstructed view for a long distance, and 
must hâve seen the approaching vessels if he loolced, and could hâve avoid- 
ed any danger, If he looked In time, by stopplug a minute or two until 
they passed. 

At Law. On motion for new trial. 

Francis Fisher Kane, for plaintiff. 
John G. Lamb, for défendant. 

J. B. McPHERSON, District Judge. A reconsideration of the 
testimony ofifered by the plaintiff on the trial has only strengthened 
the opinion that led me to direct a verdict for the défendant on the 
ground that the contributory négligence of plaintifï's husband was 
plainly apparent. He was rowing a small boat in broad daylight 
across the Delaware river from Petty's Island to the Pennsylvania 
shore, a distance of about half a mile, and lost his life in an effort 
to cross the bows of two loaded car floats, one lashed upon either 
side of a tug that was taking them up the river against the tide 
to the wharves of the défendant company. The view down the 
river from the shore and the island and from the rowboat was un- 
obstructed for a long distance, and if the décèdent did not see the 
floats at ail it could only hâve Been because he did not take enough 
care of his own safety to look in that direction. If he did look in 
season, he must hâve seen the approaching vessels, and in that 
event no doubt supposed — mistakenly, as it turned out — that he 
had time to cross in front of them. Undoubtedly, if he saw them 
at some distance, he chose to take the risk of crossing in front, 
instead of resting on his oars for a moment or two, and crossing in 
perfect safety in the rear. The only alternative supposition is that 
he did not look until the danger was close upon him, when he either 
became confused, and did the wrong thing, or did not then hâve 
time to escape. Whether, therefore, the décèdent failed to look at 
ail, and therefore saw nothing until he was struck; or failed to look 
in time to take the necessary précautions; or looked in time, but 
took the risk of crossing the bows of the tow — it seems to me that 
in either event he was guilty of contributory négligence. He 
should hâve been watchful enough to see the approaching vessels, 
and should hâve crossed behind them, where he would hâve been 
in no danger whatever. The undisputed facts seem to bring the 
case into close analogy with the class of décisions of which Car- 
roll V. Railroad Co., 12 Wkly. Notes Cas. 343, s. c, 2 Penny. 159, 
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ttiay be taken as the type, where a plaintiff, who has been strucîc 
by an approachirig train as he steps upon the track, has often been 
conclusively presumed to hâve been neghgent in spite of his formai 
assertion that he did stop, look, and listen before attempting to 
cross. "It is idle," the court déclare in a brief opinion, "for a man 
to say that he looked and listened, if, in despite of what his eyes 
and ears must hâve told him, he walked directly in front of a mov- 
ing locomotive." This ruling has been approved in many later 
cases, of which Myers v. R. R. Co., 150 Pa. 386, 24 Atl. 747, and 
Hess V. R. R. Co., 181 Pa. 492, 37 Atl. 568, may suffice as examples. 
So hère, as it seems to me, it is vain to argue that the décèdent 
took proper care of his own safety, when upon a broad river, in full 
daylight, with an unobstructed course before him, he is struck by 
the bows of an approaching tow, which he must hâve seen if he had 
looked, and could certainly hâve avoided if he had looked in time 
and had taken the proper course. 
The motion for a new trial is dismissed. 



DUN et al. T. INTERNATIONAL MERCANTILE! AGBNCY. 
(Circuit Court, S. D. New York. November 15, 1904.) 

1. EVIDENCP— REQUIBINQ PRODUCTION OF BOOKS. 

The court will, on motion, requlre a plaintiff to produce a book alleged 
by défendant to be material to the Issues, in order that the questions 
raised thereon may be fully presented. 

On Motion to Require Production of Book. 
See 127 Fed. 173. 

Alexander & Green, for complainants. 
Edward H. Hawke, Jr., for défendant. 

TOWNSEND, Circuit Judge. At the former hearing the motion 
for an order to produce the book in question was denied because it ap- 
peared that its production was sought solely for the purpose of enabling 
counsel for défendant to attack the credibility of the witness. On the 
reargument, counsel for défendant contends that said book has a ma- 
terial bearing on the issues raised by the allégations of the complaint, 
and that in his belief its contents may be shown by cross-examination to 
contradict said allégations and the évidence of one of plaintiflfs' wit- 
nesses other than the witness Frith. In thèse circumstances, in accord- 
ance with the established practice in this circuit, it seems to be the duty 
of this court to order the production of the book, in order that the 
questions raised thereon may be fully presented to the tribunal before 
which the cause is to be tried at final hearing. 

The motion for an order to produce is granted. 

T 1. See Evidence, vol. 20, Cent DIg. §§ 1540, 1541. 
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THE LASCA. 

(District Court, S. D. New York. December 9, 1904.) 

S. Salvage— Validitt or Contract— Excessive Chaege. 

A contract to pay a tug $1,000 for the salvage of a yacht worth $20,000, 
which was stranded on the beach off Cîoney Island, where she was in 
danger of "sanding in," which would hâve caused damage to her, or ren- 
dered It more difHcult to get her o£f, held not to be excessive, especlally 
In View of damage to the estent of $400 recelved by the tug In the 
service. 

In Admiralty. Suit to recover for salvage services. 

Wilcox & Green, for libellants. 
Godkin & Chadbourne, for claimant. 

ADAM S, District Judge. This action was brought by Edwin 
M. M illard and others, the owners of the tug John Nichols, to re- 
cover against the schooner yacht Lasca, the sum of $1,000 for sal- 
vage services rendered, on the 15th day of September, 1904, in get- 
ting the yacht oflf the beach somewhat inside the western end of 
Coney Island, near Norton's Point. 

On the night of September 14th the yacht was anchored to the 
northward and westward of Coney Island, about yi mile distant. 
Later, a strong blow from the South-east commenced, accompanied 
by beavy rain. The master let go both anchors, with 30 fathoms 
of chain on the port and 15 on the starboard. About mîdnight, the 
storm lightened up somewhat and became almost calm. The wind 
started afresh about 1 o'clock on the morning of the 15th. At 2 
o'clock it was blowing heavily and the master paid out 50 fathoms 
on the port anchor and 30 fathoms on the starboard. At 3 :30 
o'clock a heavy squall from the North North-west came on and the 
yacht dragged her anchors so fast that the master thought she had 
parted her cables. She went ashore almost immediately. 

In the early morning of the 15th the tug Nichols was lying cff 
Liberty Light. The wind came on so strong that the master could 
not keep her lights going and he went into Erie Basin, where the 
tug remained until daybreak, when she started for sea. On the 
way down, she was informed that a yacht was ashore on Coney 
Island and the Nichols went to look for her. The yacht was found 
hetween 6 and 7 o'clock in the situation described, lying broadside 
on the beach and so high out of the water that she could be seen 
'mder her bilges. The master of the tug hailed her through a 
mégaphone and two men came ofï in a boat and asked the master 
of the tug what he would charge to haul the yacht off. He replied 
$1,000, and they replied that the master of the yacht would prob- 
ably agrée to it, as he was very anxious to get oiï. They tried to 
communicate with the latter but owing to the wind could get no 
rcsponse and they went to the yacht. Subsequently the master of 
the yacht came off. He said he thought $1,000 was toc much and 

T 1. Salvage awards in fédéral courts, see note to The Lamington, 30 Cà CL 
A. 280. 
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that $800 would be fair. The master of the tug declined t'his 
amount and the master of thp yacht finally agreed to pay the $1,000. 
He took the tug's hawser asliore with him. 

While thesè' liëg-otiations were pénding, after 6 :30 o'clock, the 
steward of the yacht, undçr directions from the master, communi- 
cated with the owner, the daimant hère, by téléphone, who, after 
being advised that the yacht was ashore but in no danger, and the 
tug's termis, said that he could not judge of the conditions and 
told the master to use his own judgment. The owner subsequently 
went to Coney Island, reaching there about 10 o'clock in the morn- 
ing and saw the work going on without expressing any disapproval 
to the tug btit sàid to his bwn master that the priée was an out- 
rageons one and a swindle. 

A little before 7 o'clock the hawser from the tug was run through 
the hawse pipe of the yacht and made fast to her foremast. The 
tûg then stood ofï and heldi the yacht till the tide rose sufficiently to 
move her. Then about 10:30 or 11 o'clock, she was pulled off, 
uninjured, and towed to Staten Island, reaching there about 12 :30 
o'clock P. M. A bill for $1,0100 was then presented by the tug to 
the master of -Ihe yacht for àpproval. He at fîrst demurred, but 
when it was explained to him that the tug was injured in the serv- 
ice, he signed; it without furtber opposition. This bill was subse- 
quently taken possession of by the claimant, when it was presented 
to him for payment and collection of the contract amount resisted, 
apparently at the instigation of the yàcht's underwriters, becauee it 
was thought to be exorbitant. 

About 9 :30 o'clock, the tug's screw was damaged in the service 
by one of the blades being broken ofï and another injured through 
striking some driftwood whictothe storm brought off the shore. A 
ne\V one was required which cost about $175, and 3 days were lost 
by the tug in putting it on. Her charter value was $75 per day. 
Her total disbursements and actual loss of time amounted to about 
$400. There was some risk attending the service to a new haw- 
ser, which becamë chafed, and the tug was subject to some risk 
herself of getting ashore. She was a large and powerful tug worth 
about $28,000. The weather was still windy when the services 
were rendered but not dangèrously so. Spray, however, was flying 
over the yacht in the beginning. 

The yacht was about 119 feet long, over ail, built of steel, and 
worth $20,000. She was in danger of "sanding in," as it is called, 
which is often the resuit of a vessel remaining ashore in such a 
situation. An expert in the Wrecking business, in response to a 
telegram from the Atlantic Yacht Club, located in the vicinity, 
came totTie place, with wreckirig equipment, about 7 o'clock A. 
M., while the Nichols was holding the yacht. He testified that a 
vessel on a sandy beach is apt to bury herself in the beach, through 
the sand working away from the inside and piling up on the out- 
side, with a' tendency to eventually fill the vessel full of sand, if 
shé rem ainS 'long' enough, sbm<etimes breaking her in twô; in any 
event, increasing. the difficulty of getting her off the beach. 

The 'claimant urgês that the charge of $1,000 was excessive and 
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exorbitant and that the répudiation of the contract by the claim- 
ant should be sustained and an amount not exceeding $300 allowed 
to the libellants. He cites : Brooks v. Steamer Adirondack (D. C.) 
2 Fed. 387; The Sophia Hanson (D. C.) 16 Fed. 144; The Young 
America (D. C.) 20 Fed. 926; The Baker (C. C.) 25 Fed. 771; 
The Schiedam (D. C.) 48 Fed. 923 ; The G. W. Jones (D. C.) 48 
Fed. 925. 

It is doubtful if the admiralty courts now hâve the same power 
to revise salvage contracts as those authbrities indicate formerly 
existed. The matter has recently been before the Suprême Court 
in The Elfrida, 172 U. S. 186, 19 Sup. Ct. 146, 43 L. Ed. 413, where 
it was held, that where the stipulated compensation in a salvage 
contract is dépendent upon success, it may be for a larger com- 
pensation than quantum meruit and such contract will not be set 
aside because the compensation is excessive, unless shown to hâve 
been corruptly entered into, or made under fraudulent représenta- 
tions, a clear mistake or suppression of important facts, or under 
circumstances amounting to compulsion, or when its enforcement 
would be contrary to equity and good conscience. The mère fact 
that the contract was a hard bargain or that the service was at- 
tended with greater or less.difficulty than was anticipated, will not 
justify its abrogation by the court. 

But whether the contract is covered by The Elfrida or not, it is 
apparent that the compensation stipulated for, especially in view 
of the damage to the tug, was not excessive. The sum does not 
exceed what would hâve been awarded as a salvage compensation, 
without regard to the contract, as in The Schiedam, supra. 

Decree for the libellants for $1,000, with interest. 



DOUILLET V. UNITED STATES. 

(Circuit Court, S. D. New York. October 28, 1904.) 

No. 3,513. 

1. CUSTOMS DUTIES CLASSIFICATION — LEATHEE GLOVES — CUMULATIVE DUTIES. 

The provision relative to leather gloves in paragrapti 445, Tariff Act 
July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 151 [U. S. Comp. St. 1901, p. 
1677], that "in adàition to the foregoing rates there shall be paid. the 
foUowing cumulative, duties," .lustifles the imposition of more than one of 
said "cumulative duties" in addition to the rates applicable by virtue of 
the preceding provisions for gloves. 

On Application for Review of a Décision of the Board of General 
Appraisers. 

In the décision in question, G. A. 5,695, T. D. 25,038, the Board of General 
Appraisers afflrmed the assessment of duty by the coUector of customs at the 
port of New York on certain gloves impôrted by L. A. Douillet. Thèse gloves 
were made of leather, ahd were both piqué and embroiderfed. In addition to 
the regular rates applicable to such gloves vchen not embroldered or piqué, 
the collector imposed a duty of 40 cents per dozen pairs for the embroldery, and 
the same rate for the piqué feature, taking as authority for this action the pro- 
vision in paragraph 445, Tarife Act July 24, 1897, c. 11, § 1, Schedule N, 30 
Stat. 151 [U. S. Comp. St; 1901, p. 167t],, reading : «In addition to the fore- 
going rates there shall be paid the following cumulative duties: » » « 
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On ail piqué or prix seam glpves, forty cents per dozen pairs; on ail gloves 
stitched or embroldered, with more than three single strands or cords, forty 
cents per dozen pairs." Tbé Importer contended that thèse duties are al- 
ternative or "cumulative" only wlth référence to said "foregoing rates," and 
not to each other, and that the language of said provision Justlfles the imposi- 
tion of but one of the cumulative duties therein speclfled. This contention 
was overruled by said board as above stated. Note, In re Wertheimer, 55 Fed. 
281, 5 C. 0. A. 107. 

W. Wickham Smith, for the importer. 
Henry A. Wise, Asst. U. S. Atty. 

HAZEL, District Judge. Judgment affirmed on the décision of 
the Board of General Appraisers. 



EARI/B ▼. MUNOBJ. 

(Cîrcult Court, B, P. Pennsylvania. December 80, 1904.) 

No. 59, 

1. Banks— Bonds— OvœBDKArTs—A.oTioNB—ArnDAViT of Défense. 

In an action by the rècelver of a national bank on a bond and for an 
overdraft, an affldavlt of défense alleging that the président of sueh 
bank prior to its fallure Tfas aiso président of another Institution in 
which défendant was a depositor, and that the président falsely assured 
défendant of the soundness of such other Institution, and that défendant 
thereby lost a sum in excess of the claim Im suit, was insufflcient 

In Assumpsit. 

Asa W. Waters, for plaintifif. 
George F. Munce, pro se. 

HOLLAND, District Judge. The plaintiff moves for judgment 
for the want of a suificient affidavit of défense. The déclaration is 
upon a bond executed by the défendant and another in favor of 
the plaintiff, and for an overdraft by check on the Chestnut Street 
National Bank, of which the plaintiff is now receiver. The de- 
. fense is that the président of the Chestnut Street National Bank, 
prior to its failure, was also président of another institution in 
which the défendant had a deposit, and that the président of the 
Chestnut Street National Bank assured défendant of the soundness 
of this other institution, which assurance was afterwards found 
to be erroneous, and by reason thereof the défendant claims to 
hâve lost a sum in excess of the claim in this suit. Because the 
président of the Chestnut Street National Bank was the président 
of the other institution about which this erroneous information 
was furnished, the défendant attempts to set off bis loss there 
against the claim hère. This cannot be allowed. 

Judgment for debt, interest and costs, in accordance with the 
claim, will be entered for want of a sufïicient affidavit of défense. 

f 1. Actions by and against recélvers and "agents" of national banks, see 
note to McCartney v. Earle, 53 a C. A. 398. 
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DESPEACX et al. T. PENNSTLVANIA R. CO. 
(Circuit Court, E. D. Pennsylvania, December 30, 1904) 

No. 44. 

1. CAKEIEES— DiSCBIMINATION— OVEKCHAEGES— PLEADING— AmENDMENT — LIMI- 
TATIONS. 

Wtiere plalntlffs flled a statement of claim In assumpsit against a rail- 
road Company In two counts to recover for alleged unlawf ul discrimination 
in tlie transportation of frelght, as autliorized by tlie Pennsylvania act of 
June 4, 1883 (P. L. 72), they were not entitled, 14 years thereafter, to flle 
an amendment charging défendants with a common-law Ilability, on the 
ground that the charges made were unreasonable and constituted an over- 
charge; the latter being a new cause of actioi^ différent from that 
originally alleged, and barred by limitations. 

Pétition to Amend Dismissed. 

James W. M. Newlin, for plaintifïs. 
John Hampton Barnes, for défendant. 

HOLLAND, District Judge. On February 28, 1890, summons in 
assumpsit was directed to be issued in the above case, and on February 
10, 1893, a statement of daim was filed to recover 13 cents per barrel 
on 1,263,231 barrels shipped by plaintifïs on defendant's railway be- 
tween August 25, 1883, and December 27, 1889, upon which it is al- 
leged that "the défendant did then and there, during ail the time 
aforesaid, unduly, unreasonably, and unlawfully discriminate against 
them, the plaintifïs, in the transportation of said merchandise, in this : 
that the défendant, to the great injury and damage of the plaintifïs, did 
charge, demand, collect, and receive from the plaintifïs for the trans- 
portation of said merchandise a sum in excess of that charged and 
collected by the défendant from others for like conditions, under simi- 
lar circumstances, and during the same period of time." In the sec- 
ond count of the plaintiffs' claim the same cause of action is set forth, 
■ and treble damages claimed under the act of Assembly of the common- 
wealth of Pennsylvania approved June 4, 1883 (P. L. 72), entitled "An 
act to enforce provisions of the seventeenth article of the Constitution 
relative to railroads and canals." Both counts, however, are drawn 
under this act for unlawful discrimination in the transportation of 
freight "upon like conditions, under similar circumstances, and during 
the same period of time." On July 14, 1904 — fourteen years after the 
cause of action had accrued — the pîaintiiïs ask leave of court to amend 
this statement as foUows: 

"The plaintlfts say the défendant did then and there, and during ail the 
time aforesaid (to wlt, between the 25th day of August, 1883, and 27th day 
of December, 1889), unduly and unreasonably charge excessive freight to the 
said plaintiffs for the transportation of said merchandise, In this: that the 
défendant, to the great Injury and damage of the plaintiffs, did charge, de- 
mand, collect, and receive from the plaintiffs for the transportation of the 
oaid merchandise a sum equal to twenty-two and one-half cents per barrel in 
excess of a reasonable charge for the said carriage. The excess of freight 
thus charged over and above a reasonable charge therefor amounts to and is 
the sum of $284,226.97^^" 

133 F.— 64 
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This amendrpent , ghould be allowed, unless it introducçs an entirely 
new cause of action which is barred by the statute of limitations, and 
this, in the opinion of the court, wOuld be the.fiffect.: In the original 
statement it will be seen the plaintiffs claim damage for an injury re- 
sulting to them by reason of an lihlà'wful discrimination in charges be- 
tween them and other shippers, and it is now proposed to amend this 
statement to permit them to recover for an excessive charge of 
freight dûringthe pèfiod mentioned, which is a totally différent cause 
of action frpm that qI; an unlawfui, discrimination, as thàt may or may 
not be an excessive charge', in other words, an unlawful, discrimination, 
either at cémmon law, or under the Pennsylvania statute, may be an 
entirely rëâsonablç rate ôf freight, but, as cômpared w^itli charges made 
to others^ urilawfùl, bècaiise.of the injury resulting to the plaintiffs by 
reason of a lower rate allowed to competitors for the transportation of 
merchandise upon like conditions, under similar circumstances, and 
during the same period of time. An overcharge is an injury upon 
which a recovery can be had without fegard to the question of dis- 
crimination. They are différent ând distinct causes of action, and the 
faiCt urge<l|by the plaintiffs that évidence of lower fre.ight rates to others 
would be; compétent évidence in the trial of a case for overcharges 
does not; establish .the proposition that the causes of actipn are identical. 
Thei narr. or ipleadings détermine the évidence relevant in the case, 
and the faet that it may be, to some extent, the same in both causes 
of action, is no test of their légal identity. The true criterion, as ail 
the authorities show; says Sharswopd, J., is, "did the plaintiflf so state 
his; cause of action origin^lly as to show that he had a légal right to 
recQver what he subsequently clainied?" Wilhelm's Appeal, 79 Pa. 
130. The plaintiffs in , this case now claim for an overcharge on 
freight, and; -to support th^t. contention they will be required to show 
thg défendant xharged more than à reasonable compensation for the 
service of transporta tion» wherea§ in their original claim for unlawful 
discrimination the question of reasonableness of the freight rate would 
be immaterial. The right to recover would dépend upon the plaintiffs' 
ability to show that the défendant .cbafged a less rate;to some one else 
for, like service, regardlesg pi the question as to whether it was ex- 
cessive or not. -v/; .' ,:■■■/ . ■ i ■ 

In the case of the Union Pacific Railway Company v. \VyIer, 158 
U. S. 285, 15 Sup. Ct. 87r, 39, L. Ed. 983, the Suprême Court held 
that: ■;■•■■ i >>';■'' ■ 

"A d^cjftratlon for Personal Jnjury, , ]base(i upon the général or eopimon law 
of master and servant, could not be ameùded, after the statute of limitation 
had run, so as to make the railroad company liable undéf 'à statute of the stato 
of Kansas glvlng the employé in such, a case a right of action against the 
compiiny In derpgatlon or thé-conimyn'law.*' ,/ ; 1' 

It U there héld tobe'âtï introduction pf a new cause of action inat- 
temptiiigto Charigë frpitti'.tîjife'toirimoii.làtiy to the stat'ùte l^w.of K^sas, 
while in the case at bar-itis an attempt ito change fppm the statute law 
of Pennsylvania to the eammon law; altliough it may be said that the 
case is not entirely in pbînt because of the fact that the cause of action 
set forth in the Pennsylvania statute is only déclaratdry pf the common- 
law liability for unlawful discrimination. But whether the original 
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cause of action, to wit, unlawful discrimination, be considered a stat- 
utory or common-law liability, it is entirely a différent cause of action 
from that of an overcharge, and the cases cited in Union Pacific Rail- 
way Company v. Wyler, supra, by Justice White, are entirely in point. 
The petitioners, however, assert that when suit was brought and a 
déclaration filed it was not judicially determined that the common law 
constituted a part of the jurisdiction of the courts of the United States, 
and that it had not been determined that the persons situated like the 
plaintiffs could, as against the défendant, enforce a common-law right, 
and for that reason the statement was filed, and the cause based on 
the Pennsylvania statute. The Suprême Court of the United States, 
in the case of the Western Union Telegraph Company v. Call Publishing 
Company, 181 U. S. 92, 21 Sup. Ct. 561, 45 L,. Ed. 765 (decided in 
1901), holds that the principles of common law are cperative upon ail 
Interstate commercial transactions, except so far as tiiey are modified 
by congressional enactment; and Justice Brewer, in deciding the case, 
says: 

"Thls question Is not a new one In this court. In Interstate Commerce Com- 
mission V. Baltimore & Ohlo Rallroad, 145 U. S. 263, 275, 12 Sup. Ct. 844, 36 
L. Ed. 699 — a case whieh Involved Interstate commerce — It was sald by Jus- 
tice Brown, speaking for the court: 'Prlor to the enactment of the act of 
February 4, 1887, to regulate commerce, commonly known as the "Interstate 
Commerce Act" (24 Stat 379, c. 104 [U. S. Comp. St. 1901, p. 3154]), rallway 
trafflc In thls country was regulated by the principles of common law ap- 
plicable to common carriers.' In Bank of Kentucky v. Adams Express Co., 
and Plantera* Bank v. Express Co., 93 U. S. 174, 177, 23 L. Ed. 872 (decided In 
1876), the express companles recelveâ at New Orléans certain packages for de- 
llvery at Loulsvllle. Thèse were Interstate shipments. In the course of 
transit the packages were destroyed by flre, and actions were brought to re- 
cover the value thereof. The companles defended on the ground of an exemp- 
tion from Uabillty created by the contracts under whlch they transported the 
packages. Justice Strong, dellverlng the opinion of the court, after describing 
the business In which the companles were engaged, said: 'Such being the 
business and occupation of the défendants, they are to be regarded as common 
carriers, and, In the absence of stipulations to the contrary, subject to ail the 
légal responsibilitles of such carriers.' The whole argument of the opinion 
proceeds upon the assumption that the common-law rule In respect to common 
carriers controlled." 

In the case of Murray v. The Chicago & Northwestern Railway 
(C. C.) 62 Fed. 24, District Judge Shiras, in an elaborate opinion deliv- 
ered in 1894, collated a number of extracts from the opinions of the 
Suprême Court, ail tending to show that there was always a récogni- 
tion of a gênerai common law existing throughout the United States ; 
not, it is true, as a body of law distinct from common law enforced in 
the States, but as containing the gênerai rules and principles by which 
ail transactions are controlled, except so far as those rules and princi- 
ples are set aside by express statute; and Justice Brewer, in West- 
ern Union Telegraph Co. v. Call Publishing Co., supra, refers to this 
opinion with approval, 

The request of the plaintiffs to amend in this particular is refused, 
and the pétition dismissed. The plaintiffs, however, are allowed to 
amend the original déclaration as to the amounts clairaed as per péti- 
tion filed November 14, 1904. 
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' In re STUBB8. 

(Circuit Court, D; /Washington, W. D. January 8. 1905.) 

L CbiMinax Law—Soldiebs—Oïfensks— Acquittai, by Civil Teibunal— Bf- 
fbct; 

Where a United States soldler bllled a fellow soldier durlng a mllitary 
encampment, and qn belçg surrendered to the civil authorities ot the state 
was prosecuted for niurder, and acquitted, sucli acquittai, though a final 
détermination o( his Innocence of murder and of each lesser offense neces- 
Bàrlly included thèireln, Vis no bar to his subséquent mllitary arrest and 
trial by a gênerai conrt-martlal for "conduct to the préjudice of good 
order and mllitary diaeipjlne," in violation of the sixty-second article of 
war [U. S. Comp. Slv 1801, p. 957], though based on the same act 

2. SaMB— OHAEGES— SUFFICIUNOY, j 

A charge of assaùlt with a rifle and the infllctlon of a mortal wound 
by accuçed upon a tellow soldier, wlth partlculars of the tlme and place 
cleàrly Stated, sufljdently alleged an offense withln the sixty-second ar- 
ticle of war [U. S. Comp. St. 1901, p. 957], provldlng for trial and punlsh- 
ment of ail crimes not capital, and ail disorders and neglects which 
offlcers and soldlèrs niîy bë é^Hty of ta the préjudice èf good order and 
mllitary discipline. 

8. SAME-ySENTBNCB., . . r , • - ■ ■ 

The Président having,,flxed a term pf 10 years as tbe maximum of Im- 
prisonment lut cases prosecuted under the sixty-seojnd article of war, as 
authorlzed by Act Oqri^, Sept. 27, 1890, c. iB98, 26 Stat. 4Ô1 [TJ. S. Comp. 
St. 1901, p. 969], ft çpurt-partial, on convicting a soldier of conduct 
prejudicial to good order and mllitary discipline In violation of such ar- 
ticle, hâd Jurisdiction to sentraice accused to a teirm of flve years Ini- 
prlsonment, though such term extended beyond the terip of mllitary 
service for which he hadenllsted. 

Application by amilitary prisoner of the United States army, under 
sentence by a Gourt-martial, to^ be restoréd to liberty, on the ground that 
the militài-y court acted, îj^îtliout légal aulihority. Heard on the pétition 
and return tp a writ of habeas corpus. Prisoner remanded. 

W. H. Abel, for petitiôfjiei;, 

Maj. Henry M. Morrow, Judge Advocate U. S. A., and Edward E. 
Cushman, Asst. U. S- Atty., for respondent. 

HANFORD, District Judge. During an encampment for military 
éducation and maneuvérs at American Lake, in Pierce county, in this 
State, during the month of July, 1904, at which several thousand soldiers 
of the regular army pf the United States and of the National Guard of 
Oregon, Washington, and Id'aho were assembled, the petitioner, a sol- 
dier of the Nineteenth Régiment, United States Infantry, killed a fel- 
low soldier of the same régiment by shooting him with a rifle. For that 
act the officers of his régiment, pursuant to the fifty-ninth article of war 
[U. S. Comp. St. 1901, p. 955], delivered the petitioner into the custody 
of the civil authorities, and he was prosecuted under the laws of this 
state in the superior court for Pierce county for the crime of murder, 
and upon his trial was acquitted by a jury. Afterwards, he was again 
taken into military custody, and was subsequently arraigned before a 
gênerai court-martial upon the following charge and spécification: 
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"Charge 1. Conduct to the préjudice of good order and military discipline. 
In violation of the sixty-second article of war. 

"Spécification. In tbat Private Fredie R. Stubbs, Co. K, 19th U. S. In- 
fantry, did assault Private Tom C. Vandiver, Co. K, 19th U. S. Infantry, by 
siiooting him with a rifle, and did wound the said Vandiver, thereby causing 
his, the said Vandiver's, death. 

"This at American Lake, Washington, on or about the 9th day of July. 
1904." 

And by the judgment of that tribunal he was found guilty as charged, 
and sentenced to be dishonorably discharged from the service of the 
United States, and to forfeit ail pay and allowances due him, and to be 
imprisoned for a term of five years, and by the return to the writ of 
habeas corpus issued from this court the commanding oflFicer of Van- 
couver Barracks shows that he is imprisoned in pùrsuance of that sen- 
tence. 

The grounds upon which the petitioner has invoked the jurisdiction 
of this court to restore him to liberty are two, viz. : First, that by sur- 
rendering the petitioner to the civil authorities, pursuant to the fifty- 
ninth article of war, and the subséquent proceedings, complète and ex- 
clusive jurisdiction attached to the superior court to finally détermine the 
question of guilt or innocence of the crime of murder, and of each lesser 
offense necessarily included within that charge as it was identifîed by 
the spécifications of time, place, and means of accomplishing the alleged 
murder, and his acquittai was a complète vindication, so diat no other 
court or spécial tribunal can lawfully assume jurisdiction to try the 
petitioner again upon a criminal charge based upon the same facts ; 
second, that the charge and spécification upon which the petitioner was 
arraigned before the court-martial does not state facts constituting any 
offense nor a violation of the sixty-second article of war [U. S. Comp. 
St. 1901, p. 957]. 

The record of the proceedings against the petitioner in the superior 
court is conclusive in his favor in so far as it shows an adjudication that 
he is not guilty of any crime of which lie might hâve been convicted un- 
der the information filed against him ; but that is ail. It does not estab- 
lish as a fact that he did not kill a man, nor that the homicide was not a 
conséquence of "conduct to the préjudice of good order and military 
discipline in violation of the sixty-second article of war." Although 
the act described in the spécification of the charge upon which the 
petitioner was brought to trial before the court-martial is identical witlî 
the act alleged in the information for murder, the éléments constituting 
the ofifense charged are radically différent. After having surrendered 
him to the civil authorities, his military superiors could not lawfully deal 
with the petitioner for murder, manslaughter, or a criminal assault 
considered as a crime against society in gênerai ; but it is equally true 
that the superior court had no jurisdiction to adjudicate any question 
with respect to the petitioner's conduct as a soldier. The exactions of 
military discipline are such that an act, if committed by a civilian, may 
not be criminal, but, if committed by a soldier on duty, or in a military 
camp, may constitute a military offense, by reason of the relationship of 
the actor to the army, and the time, place, and circumstances of the 
act. The Constitution of the United States contains an absolute guar-' 
anty that no person shall "be subject for the same offense to be twice 
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put in jeopardy of life or limb." Amendments, art. 5. This record, 
however, does not présent a case to which that clause of the Constitu- 
tion is applicable. In the interprétation of the Constitution, and in 
en forcing its provisions, strict attention must be given to the accurate 
meaning of the words of this suprême law ; and in this connection 
it is to be observed that the words "same offense" found in this clause 
of the Constitution are not synonymous with the words "same act," 
and, since more than one offense may be actually committed by a single 
act, the Constitution does not shield the perpetrator from punishment 
for other offenses when he has been convicted or acquitted of one, al- 
though it does exempt him from a second prosecution for that identical 
offense. The sixty-second article of war, upon which the second prose- 
cution is founded, exclu des capital crimes, and from the record it is 
manifest that when the petitioner was arraigned before the court- 
martial spécial: care was taken to charge him with an offense différent 
from the one of whîch he was acquitted by the superior court. Although 
the same act is speciiâed, the gist of the offense charg-ed is unsoldierly 
conduct by a soldier, subversive of military discipline. For that 
offense the petitioner continuçd.to be amenable to military law, not- 
withstanding the verdict of tlie jury declaring him to be innocent of 
the alleged violation of the laws of the state. 17 Amer. & Eng. Enc. 
Law (2d Ed.) pp. 604, 605; Cross v. North Carolina, 132 U. S. 139, 
10 Sup. Ct. 47, 33 L. Ed. 287 ; Steiner's Case, 6 Op. Atty. Gen. 413 ; 
Howe's Case, Id. 506. The charge and spécification does not accuse 
the petitioner of any willful or felonious act, but I cannot assent to the 
proposition advanced in the petitioner's behalf that the facts alleged do 
not constitute an offense cognizable by the court-martial. An assault 
with a lethal weapon and the infîiction of a mortal wound by one soldier 
upon another, with particulars of time and place, is clearly stated, and 
that is amply sufficient to support the charge of a crime comprehended 
by the sixty-second article of war, which reads as follows : 

"Art 62. AU crimes not capital, and ail dlsorders and neglects, which offi- 
cers and soldiers may lie guilty; of, to the préjudice of good order and military 
discipline, though not mentlonçd In the foregoing articles of war, are to be 
taken cognlzance of by a gênerai, or a regimental, garrison, or fleld-officers' 
court-martial, according to the nature and degree of the ofCense, and punished 
at the discrétion of such court." 1 U. S. Comp. St. 1901, p. 957. 

This has been supplemented by the act of September 27, 1890, c. 
998, 26 Stat. 491 [U. S. Comp. St. 1901, p. 969], which provides 
that punishment at the discrétion of a court-martial shall not, in time 
of peace, exceed a limit which the Président may prescribe, and I am 
infçrpied that pursuant to this law the Président has fîxed as a maxi- 
mum of imprisonment in cases prosecutedimder the sixty-second arti- 
cle of war a tprm of 10 years, 
, It is my opinion that the sijirrender of the petitioner to the civil au- 
thorities did not hâve the effect to absolve him from his obligation un- 
der the terms of his enlistment; nor to divest his superior military of- 
ficers of their authority to prQceed against him for the military offense. 
And it is also my opinion that the charge and spécification of that of- 
fense are not defective, and that the court-martial did not exceed its 
jurisdiction by sentencing him to suffer punishment by imprisonment 
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for a terni extending bevond the term of military service for which he 
enlisted. Ex parte Masbn, 105 U. S. 696, 26 L. Ed. 1213. 

It is the judgment of the court that the prisoner be remanded to the 
custody of the respondent to carry the sentence of the court-martial 
into efïect. 



THE ESPERANZ.4.. 
(District Court, S. D. New York. November 30, 1904.) 

1. SiiippiNG— Injuries to Skbvant— Assumption of Risk. 

PlaintifF, a kitcïien boy on a steamsbip, was ordered to obtain kindiing 
wood, and, contrary to orders, was directed by the ship's carpenter to get 
the same from "below." Plaintiff unsuccessfully endeavored to obtain a 
lantern, and then went through one of the hatches, whieh was only 
slightly open, and required further opening, to the between-decks, whence 
he fell throngh au open hatch to the bottom of the ship whlle groping 
for wood in the dark. Held, that plalntlfC, in opening the hatch wider and 
going below, assumed the risk, and was not entitled to recover for hls 
Injuries. 

2. Same— Fellow Servants. 

A kltchen boy on a steamship was a fellow servant of the ship's car- 
pentçr, and was therefore not entitled to recover for injuries sustained 
by the latter's négligence. 

In Admiralty. 

Clark H. Abbott and Bartholomew B. Coyne, for libellant. 

Nadal & Carrere, for claimant. 

ADAMS, District Judge. This action was brought by Abraham 
Lieberman, through his guardian ad litem, to recover for personal 
injuries suffered on the steamship Esperanza on the 21st day of 
Tune, 1903, while she was lying in the port of Vera Cruz, Mexico, 
by falling through an open hatch in the between decks of said 
vessel. 

It appears that the libellant, then about 16 years of âge, was em- 
ployed in New York as a kitchen boy, or assistant to the cooks, and 
shipped on or about the 9th day of June, 1903, to make a voyage 
from New York to Havana, Progresso, Vera Cruz and return. The 
boy represented himself as Charles Smith for the purpose of con- 
cealing his identity as a former employée of the New York and 
Cuba Mail Steamship Company, the claimant hère, which he feared 
would prevent his securing employment, owitig to the alleged, prac- 
tice of that company not to re-engage former employées. He had 
little expérience on board of vessels, not having previously spent 
more than a month at sea. When he went aboard the Esperanza 
he was assigned to work with one of the cooks and regularly per- 
formed his duties, one of which was to secure kindiing wood for 
the kitchen fire. 

Tî 1. Assumption of risk Incident to employment, see note to Chesapeake & 
0. R. Co. V. Hennessey, 38 C. C. A. 314. 

^ 2. AVho are fellow servants, see notes to Nortliern Pac. Co. v. Smith, 8 C. 
C. A. 668 ; Canadian Pac. Ry. Co. v. Johnston, 9 C. O. A. C9S ; Flippln v. Kim- 
bali, 31 C, C. A. 280. 
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The libellant's story is that on Sunday, the 21st day of June, he 
was directed by the cook to secure necessary kindling wood for the 
kitchen and endeavored to pick it up about the main deck, when 
he was ordered by the carpenter of the ship to desist and told he 
should get the wood from below but not to let the ofïicers of the 
ship see him go there. That accordingly, between 9 and 10 o'clock, 
after having tried unsuccessfully to get a lantem from some of 
the crew, he went through No. 2 hatch, which was slightly open 
but required opening further to permit him to reach the ladder 
leading below and he pushed back one of the sections of the hatch 
cover and climbed down to the between decks. There he groped 
around in the dark on his hands and knees for wood and after hav- 
ing coUected a quantity was looking, or feeling, for more, when 
he fell through a hatch to the bottom of the ship, receiving severe 
injuries, includirig a wound to the spine, which hâve probably crip- 
pled him for life. 

The testimony establishes that the hatch the libellant fell through 
was a blind hatch, about lÔ feet square, some 40 feet aft of the 
hatch he went down through. The vessel was pursuing a usual 
method in keeping the hatches open below the main deck while in 
port (see The Cari [D. C] 18 Fed. 655 ; The Saratoga, 94 Fed. 221, 
36 C. C. A. 208) and it is shown that it was contrary to the orders 
of those in authority on the ship for any of the crew to go below 
when the main deck hatches were closed without spécial permis- 
sion from the master or first officer. The hatch had been actually 
closed during the night and covered with tarpaulin. How it got 
partially open in the morning, as the boy contends it was, does not 
appear. The carpenter dénies that he opened it and says that he 
warned the boy about going below. Whatever the truth may be in 
thjs respect, I think there can be no doubt that the libellant as- 
sumed the risk of opening the hatch wider and of going below. If 
there was négligence on the carpenter's part it would be the act of 
a fellow servant, which would preclude recovery of damages. 
Even under such circumstances the libellant would probably be en- 
titled to surgical attention and care at the expense of the ship but 
it does not appear that he needs such attention from the ship as 
he was almost immediately sent to a hospital in Vera Cruz and 
upon being subsequently brought to New York was admitted to- 
the Marine Hospital on Staten Island and is receiving proper at- 
tention there, without expense to him. 

The libellant's theory is that it was careless and négligent upon 
the ship's part to hâve the unguarded hatches open below and in 
the absence of spécial warning as to their dangerous condition, the 
libellant, being ignorant of their condition, is entitled to recover. 
His injuries are such that he is a subject of compassion but the 
authorities are clearly against a recovery of damages under the cir- 
cumstances disclosed by the évidence. The City of Alexandria (D. 
C.) 17 Fed. 390; The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. 
Ed. 760. 

The libellant's advocate lays stress upon the fact of the libellant 
being a minor, and refers to sections 4504 and 4508 of the United 
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States Revised Statutes wliich provide for the shîpment of seameti 
\>y commissioners appointed for that purpose or by the masters 
•of vessels in certain cases. It is further provided that apprentices 
tnay be bound to sea service by shipping commissioners, under cer- 
tain restrictions. U. S. Comp. St. 1901, pp. 3063-3067. 

Thèse provisions, however, do not seem to hâve any bearing 
upon this case. It appears that the boy hère was practically 
emancipated from the control of his parents. He had been talcing 
care of himself for a number of years and using his earnings for his 
own support. Moreover, a boy of his âge and gênerai expérience 
can not be relieved from ail responsibility for his own acts by the 
statutory imposition of duties upon shipping commissioners, nor 
can a vessel in this way be held liable for the results of a trespass, 
even by a minor, which could not reasonably be anticipated. 

The libel must be dismissed, but without costs. 



In re MILLBR. 

(District Court, B. D. Pennsylvanla. December 12, 1904) 

No. 1,691. 

1. BANKBXJPTOT— DlSCHABGE— IHSANITY OF BANKBDPT. 

The insanlty of a bankrupt, wWch bas prevented bis examlnatlon by 
creditors, and still continues, is not a bar to his discharge under Bankr. 
Act July 1, 1898, by whlch a discharge Is made a matter of rlght unless 
certain objections are establlshed, and whlch further provides Ui section 
8, c. 541, 30 Stat. 549 [U. S. Comp. St. 1901, p. 3425], that "the death or 
Insanlty of a bankrupt shall not abate the proceedings, but the same shall 
be conducted and concluded In the same manner, so far as possible, as 
though he had not dled or become Insane." 

In Bankruptcy. On motion to dismiss spécifications of objection 
to discharge. 

Charles F. Warwick, for bankrupt. 
William F. Brennan, for objecting creditor. 

J. B. McPHERSON, District Judge. The spécifications of objection 
to the bankrupt's discharge are as follows : 

"1. The Bald Hlram A. Miller did not appear at the flrst meeting of his 
creditors, or at any other meeting, to be examined publicly by his sald cred- 
itors, trustée, and référée. 

"2. The évidence shows that the sald Hlram A. Miller bas not been men- 
tally capable of undergolng an ezaminatlon by any of his creditors since his 
adjudication as a bankrupt. 

"3. His creditors should flrst be glven an opportunlty to examine Mm be- 
(ore he is discharged. 

"4. The évidence shows that the sald Hlram A. Miller Is non compos 
mentis, or withOut reasoning power, and he Is therefore unable to properly 
make an application for his discharge as a bankrupt and to be discharged as 
such." 

Ordinarily, objections of this kind, raising a question of fact, 
should be sent to the référée for investigation and report; and, if 
this were donc, the proper practice would require the appointment 
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of a guaçdian, ad litem to represent the interest of the alleged luna- 
tic. B.e Byrka (D. C), 107 Fed. 674. In the présent case, liow- 
ever, ,it was' agreed at bar that the facts are as averred in the spéci- 
fications,, and further inquiry upon this point therefore would be 
superfluous. Assuming the bankrupt to be insane, the question for 
décision iswhether his lunacy, which has prevented his examina- 
tion by the creditor,s> and still continues, is a bar to his discharge. 
It would doubtless hâve been more regular if a pétition had been 
made on his behalf for the appointment of a guardian ad litem; 
for, in strictness, it is true that, if the bankrupt is so far deprived 
of the usç',of his faculties, that he çannot submit to an examination 
by the çréditors, he should be held to be incapable also of taking 
any other step in the proceeding.. The fourth spécification, there- 
fore, States a valid objection, and, if I understood it to be seriously 
insisted upon, I should décline to act upon the pétition until a 
guardian should be àppbinted and should join therein, or until a 
next friend should corne forward for a similar purpose : but as 
such declination would only cause delay, and as the defect is no 
more than formai at the best, and is ^ not vigorously attackcd by 
the objecting- creditors, I shall treat the pétition as properly be- 
fore the coUrt for considération. 

By section 29 of the act of March 2, 1867, c. 176, 14 Stat. 531, the 
bankrupt was obliged to take a specified oath before he could be 
discharged, and for this reason his death or insanity before doing 
what he >yas,,thus, bound to do personally preyented. the discharge. 
See rcases cited in Bran-denberg: on Bankruptcy (3d :Ed.), note 6 
tosection-227, p. 160. But the act of July 1, 1898, c. 541, 30 Stat. 
5*44 [U. S. Çomp. St. 1901, p. 3418],, contains no such provision. No 
oath is reqÙiréd upon tji^part of the bankrupt, and the discliarge 
is of right, unless certain objections thereto are made to appear. 
Thèse are specified in clause "b" of section 14, as amended bv 
Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, 
p. 411], and none of them is involved in the présent inquirv. Sec- 
tion 8, Act July 1, 1898, c. 541, 30 Stat. 549 [U. S. Comp. St. 1901, 
p. 3425], however, seems- to be precisely i in point: "The death or 
insanity of a bankrupt shall not abate the proceedings, but the same 
shall be continued and concluded in the same ntanner, so far as 
possible, as though he had not died or become insane." To my 
mind, this is so plain.as.not to require construction. "So far as 
possible" the proceedings are to go on and be concluded as if 
the bankrupt had not died or become insane; and this can only 
mean that the statute is not unmindful of the fact that his death or 
insanity must, of necessity, interferë'to some extent with the ordi- 
nary method of proceduretit. In either event he cannot be examined 
by the creditors, he cannot himself prépare the proper schedules, 
he cannot himself claim his exemption or take the necessary steps 
towa,r,(i his final discharge ; but, in spite of thèse obvious difficul- 
ties— and there are others equally obvious — the proceedings are to 
go on "so far as possible" as if he were alive or sane. His right 
to be discharged is therefore not affected, foi* it is only possible to 
oppose such discharge successfuUy by proving one of the acts de- 
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scribed in section 14, and such proof may be made whether the 
bankrupt be sane or insane, living or dead. In this conclusion the 
text-writers and the décisions agrée, so far as I hâve been able to 
discover. Re Hicks (D. C.) 107 Fed. 910; Re Risteen (D. C.) 122 
Fed. ;33; Re Parker, 1 Am. Bankr. R. 615; Gould & Blakemore, p. 
US: Loveland (2d Ed.) p. 653; Brandenberg (3d Ed.) c. 8; Collier 
(ith Ed.) § 8. 

The spécifications of objection are dismissed. 
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AMERICAN STJRETY GO. OF NEW YORK v. UNITED STATES. (Circuit 
Court of Appeals, Fifth Circuit. January 3, 1905.) No. 1,355. In Errer to the 
District Court of the United States for the Northern District of Texas. Jos. 
E. Cockrell and Edward Gray, for plalntlfC in error. Wm. H. Atwell, U. S. 
Atty. Before FARDEE, McCORMICK, and SHELBT, Circuit Judges. 

PER CURIAM. The judgment of the District Court is afflrmed, on the rea- 
soning in the opinion of Attorney General Knox, 23 Ops. Attys. Gen. 476, and 
in National Surety Company v. United States, 129 Fed. 70, 63 O. C. A. 512. See, 
aiso, section 4058, Rev. St. U. S. [U. S. Comp. St. 1901, p. 2756]. 



ATLANTIC & N. C. R. CO. v. CUYLER et al. (Circuit Court of Appeals, 
Fourth Circuit. September 22, 1904.) No. 554. Appeal from the Circuit Court 
of the United States for the Bastern District of North Carollna. Pou & Fuller, 
H. D. Gilmer, W. C. Munroe, A. D. Ward, O. H. Gulon, Thomas J. Jarvis, and 
lîusbee & Busbee, for appellants. Woodville Fleming, W. C. Maxwell, Argo 
& ShafCer, Day & Bell, and W. W. Clark, for appellees. Dismissed, under rule 
20 (90 Fed. clxii, 31 C. C. A. clxii), by agreement of attorneys. See 132 Fed. 
568, 570 ; 131 Fed. 95. 



FIRST NAT. BANK OF CUERO, TEX., v. PEAVY. (Circuit Court of Ap- 
peals, Fifth Circuit. January 3. 1905.) No. 1,353. Appeal from the District 
Court of the United States for the Western District of Texas. J. B. Lewright, 
for appellant C. A. Keller, for appellee. Before PARDEB, McCORMICK, and 
SHELBY, Circuit Judges. 

PER CURIAM. The opinion of Judge Maxey (127 Fed. 891), found in the 
record, fully covers the case, and we concur with hlm In hls conclusion. The 
appellant was guilty of lâches in the prosecution of hls clalm. The decree ap- 
pealed from is aflHrmed. 



GEORGIA IRON & COAL CO. v. SIMONDS. (Circuit Court of Appeals, 
Fifth Circuit. November 7, 1904.) No. 1,399. In Error to the Circuit Court 
of the United States for the Northern District of Georgia. For opinion below, 
see 133 Fed. 776. L. Z. Rosser and Morris Brandon, for plalntlfC in error. 
Geo. L. Bell and C. L. Pettigrew, for défendant In error. Before PARDBE 
and SHELBY, Circuit Judges, and TOULMIN, District Judge. 

PER CURIAM. After a careful considération of the errors assigned, in the 
iight of the record, brief s, and oral arguments, we find no réversible error, and, 
considering that the verdict and judgment do substantlal justice between the 
parties, the judgment of the Circuit Court (133 Fed. 776) is afflrmed. 
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HAARSTICK et al. v. ST. LOUIS VALLEY TRANSFBR RT. (Circuit 
Court of Appeals, Seventh Circuit. October 4, 1904.) No. 1,060. In Error to 
the Circuit Court of the United States for tlie Southern District of Illinois. 
Charles W. Thomas, for plaintlff in error. W. S. Forman and L. D. Turner. 
for défendant in error. Before JENKINS, GROSSCUP, and BAKER, Circuit 
Judges. 

GROSSCUP, Circuit Judge. Thls case is ruled by the case of James Taussig, 
plaintlff in error^ v. St. Louis Valley Transfer Railway (just decided) 133 Fed. 
220. The decree of the Circuit Court wlll be aflarmed. 



HUDNUTT V. BRITANNIA MINING CO. (Circuit Court of Appeals, Ninth 
Circuit. October 3, 1904.) No. 1,018. Appeal from the Circuit Court of the 
United States for the District of Montana. John A. Shelton, for appellant. 
Stapleton & Stapleton, B. S. Thresher, and W. A. Pennington, for appellee. 
Before GILBERT and ROSS, Circuit Judges, and HAWLEÏ, District Judge. 

HAWLET, District Judge, Thls Is a suit In equlty, brought by appellant to 
eompel appellee to issue and deliver to him certlfleates for certain shares of 
the capital stock of the corporation, appellee herein, and for judgment against 
said corporation for certain sums of money declared as dividends upon said 
stock. The court below, upon the pleadlngs and proofs herein, ordered, ad- 
judged, and decreed "that the Mil of complaint be dismissed, and the prayer 
of the said Mil be denled, and that the défendant herein hâve and recover its 
costSi" From thls decree the appeal Is taken. Thls suit is similar to that of 
Moore v. Nickey (just decided) 133 Fed. 289, in many of its facts, and is sub- 
stantially identical In relation to the question of lâches, which was there dls- 
cussed and decided. Upon the authorlty of that case upon thls question, the 
decree of the Circuit Court is afBrmed. 



KNEPPBR V. SANDS. (Circuit Court of Appeals, BHghth Circuit. October 
13, 1904.)' No. 1,751. Appeal from the Circuit Court of the United States for 
the Northern District of lowa. I. S. Struble (G. T. Struble, on the brief), for 
appellant. M. B. Davis and John H; King (John T. Stearns, on the brief). for 
appellee. Before CALDWELL, SANBORN, and THATER, Circuit Judges. 

SANBORN, Circuit Judge. Thls suit came hère upon a demurrer to a blll 
in equlty presented by John A. Sands, a homesteader, to obtain a decree that 
the title under thè patent to the land In his possession, which had been Issiied 
to Elmira Knepper as a bona flde purchaser from the Sloux City & St. Paul 
Railroad Company, under the fourth section of the act of March 3, 1887, for 
the adjustment of iand grants (24 Stat 557, c. 376 [U. S. Comp. St. 1901, p. 
1596]), is held by him in trust for the complainant. The court below overruled 
the demurrer, and rendered a decree for the relief sought by the complainant. 
A technical objection to that decree was once made in thls court upon the 
ground that the bill did not clearly show that the patent had been issued. But 
its issue to Elmira Knepper was subsequently «onceded, and the case was sub- 
mltted to thls court for décision under that admission. The crucial question 
In the case, viz., "Could Elmira Knepper be esteemed a purchaser In good 
falth or a bona flde purchaser of the land in controversy, wlthin the meaning 
of the fourth section of the adjustment act of March 3, 1887, as against John 
A. Sands, in vlew of the acts of Oongress, of the acts of the Législature of 
the State of lowa, and of the open possession of the land by Sands on June 
21, 1887, when Elmira Knepper purchasedî" was certifled by thls court to the 
Suprême Court, and that question bas been answered in the négative. Knepper 
V. Sands, 194 U. S. 476, 24 Sup. Ot 744, 48 L. Ed. 1083. It would be a futile 
task to repeat hère the laws and the facts which condition thls question. They 
are recited at length in the opinion of the Suprême Court to which référence 
has been made, and the décision embodied in that opinion leaves nothing for 
the considération of thls court The decree below Is accordingly afBrmed, on 
the authority of that décision. 
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LANSING BOILER & ENGINE WORKS v. JOSEPH T. RTERSON & SON 
et al. (Circuit Court of Appeals, Sixtli Circuit. November 15, 1904.) No. 
1,376. Appeal frona the District Court of tlie United States for tlie Western 
District of Michigan. Bowen, Douglas, Whiting & Murfln, for appellant No 
opinion. Dismissed on stipulation. See 128 Fed. 701, 63 0. C. A. 253. 



LBATHERS v. UNITED STATES. (Circuit Court of Appeals, Fifth Cir- 
cuit. November 7, 1904.) No. 1,350. In Error to ttie District Court of the 
United States for the Northern District of Georgia. John F. Methvin, for 
plaintifC in errer. B. A. Angier, Geo. L. Bell, and C. D. Camp, for the United 
States. Before PARDBB and SHELBY, Circuit Judges, and TOULMIN, Dis- 
trict Judge. 

PER CURIAM. After a careful examination oî the statutes of the United 
States involved in thls case, and the record and briefs, we are of opinion thaï 
the pétition flled by the plaintiff in error in the court below shows no sufficient 
facts entitling the petitioner to relief, and that the demurrer to said pétition 
was properly sustalned. The judgment of the District Court (127 Fed. 776) is 
afflrmed. 



lilNDSAT V. TEXAS & P. RY. CO. (Circuit Court of Appeals, Fifth Circuit. 
December 8, 1904.) No. 1,330. In Error to the Circuit Court of the United 
States for the Northern District of Texas. 8. P. Hardwicke and 6. B. Miller, 
for plaintlfE In error. B. C. Bidwell, T. J. Freeman, and J. M. Wagstaff, for 
défendant in error. Before PABDEB, McCORMICK, and SHELBY, Circuit 
Judges. 

PER CURIAM. Dnder the évidence the négligence of the plaintiff in error 
was the proximate cause of his Injury, and there is nothing to show that the 
railway company or Its employés were in fault. The peremptory instruction 
in favor of the défendant below was required under the proved facts, and the 
judgment of the Circuit Court Is afflrmed. 



LOVBLAND et al. v. ELGIN NAT. WATCH CO. (Circuit Court of Appeals. 
Eighth Circuit. October 24, 1904.) No. 2,335. Appeal from the Circuit Court 
of the United States for the Northern District of lowa. Dutcher & Davis, 
Chas. A, Clark & Son, and Wm. G. Clark, for appellants. Frank F. Reed, Ed- 
ward S. Rogers, and Cooper, Clemans & Lamb, for appellee. No opinion. Ap- 
peal docketed and dismissed, wlth costs, per stipulation, and on motion of ap- 
pellee. Attorney fee waived by appellee. See 132 Fed. 41, 



MOK GKB YING y. UNITBD STATES. (Circuit Court of Appeals, Nintb 
Circuit. October 10, 1904.) No. 844. Appeal from the District Court of the 
United States for the Northern District of Callfornia. George A. McGowan 
and A. L. Worley, for apptUant. Marshall B. Woodworth, U. S. Atty. 

PER CURIAM. Upcn motion of Marshall B. Woodworth, U. S. Atty., ap 
peal dismissed, upon authority of opinion in case No. 830. Mok Cbung t. U. S.. 
133 Fed. 166. 



RODIGER V. THADDEUS DAVIDS MFG. CO. (Circuit Court of Appeals, 
Second Circuit. November 21, 1904.) No. 50. Appeal from the Circuit Court 
of the United States for the Southern District of New York. Frank T. Brown, 
for appellant. W. P. Preble, Jr., for appellee. Before WALLACB, LACOMBE, 
and TOWNSEND, Circuit Judges. 

PER CURIAM. The decree of the Circuit Court Is afflrmed, with eosts, on 
the opinion below, reported in 126 Fed. 960. 



1022 133 FEDERAL REPORTER. 

TEXAS COTTON PRODUCTS OO. v. STARNES. (Circuit Court of Appeals, 
Flfth Circuit. January 3, 1905.) NO. 1,337. Appeal from the Circuit Court of 
the United Statues for the Westeri District of Texas. Eugène Williams, for 
appellant T. B. Cochran, for appéllee. Before FARDEE, McCOKMICK, and 
SHELBT, Circuit Judges. 

PEB CURIAM. We flnd no equlty in the complalnant's blll. Therefore the 
decree of the Circuit Court (128 Fi§d. 183) Is afflrmed. 



TSOI TU V. UNITED STATES. (Circuit Court of Apneals, Ninth Circuit. 
Oetober 3, 1904.) No; 1,013. Appeal from the District Court of the United 
States for the Northern District of C^Ufornia. Charles T. Hughes, for ap- 
pellant. Marshall B. Woodworth, U. S. Atty. Before GILBERT, ROSS, and 
MORROW, Circuit Judges. 

PBR CURIAM. Upon the autborlty of the case of Lee ïue t. United States 
<No. 1,025, just declded) 133 Fed. 45, the Judgment Is afflrined. 



UNITED STATES v, BUTT. (Circuit Court of Appeals, Fourth Circuit 
July 12, 1904.) No. 539. On Pétition for Writ of Bri-or. Beese Blizzard, U. S. 
Atty. James D. Butt, pro se. No opinion. Writ of error denied. See 126 
Fed. 794 ; 122 Fed. 511. 



UNITED STATES v. THATER et al. (Orcult Court Of Appeals, Ninth Cir- 
cuit Oetober 3, 1904.) Né. 1,038. In Error to the Circuit Court of the 
United States for the Central Division of the District of Idaho. Marsden C. 
Burch and R. V. Cozier, 0. S. Attys. Premont Wood and W. B. Borah, for 
défendant In error. Before GILBERT, ROSS, and MORROW, Circuit Judges. 

PER CURIAM. On thé authorlty of the case of Unlt<Èd States t. Bossl et 
al. (No. 1,039, just decJded) 133 Féd. 380, the judgment Is afflrmed. 



UNITED STATES LIFE INS. CO. v. McMAHON et ttl. (Circuit Court of 
Appeals, Fifth Circuit Deeember 3, 1904.) No. 1,378. In Error to the Cir- 
cuit Court of the United States for the Eastern District of Texas. Geo. Clark 
and D. C. Bolinger, for plaintlfC in error. Cecll H. Smith, Amos L. Beaty, and 
E. B. Hazlewood, for défendants in error. Before PABDEB, McCORMICK, 
and SHELBY, Circuit Judges. 

PER CURIAM. The merlts of thls cttSe were fully pftssed upon at our last 
term. See 128 Fed. 388. The rulings ÉOw complalned of seem to be In accord 
wlth our vlews then expressed, and the judgment of the Circuit Court Is there- 
fore affirmed. ^ 



WILSON V. ATLANTIC COAST LINE CO. (Circuit Court of Appeals, PIfth 
Circuit. November 7, 1904.) 'No. 1,410. In Error to the Circuit Court of the 
United States for the Northern District of Ge6rgla.B'urton Smith, for plàin- 
tlff In error. C. F. du Bighon and Bobt. C. Alston, for défendant In error. 
Before PABDEB and SHELBY, Circuit Judges, and TOULMIN, District 
Judge. 

PBR CURIAM. The elahorate opinion of the trial Judge, found in the 
record, satlsfactorlly disposés of ail thô'polnts ralsed In the case, and we notice 
no error therein. The judgment of the Circuit Court (129 Fed. 774) la af- 
flrmed. 



GUYETT ▼. McWHIBE et al. (Circuit Court, D. Oregon. Oetober 20, 1904.) 
No. 2,684. In Equlty. Suit by Ihdlan to recoVer lands alleged to hâve been 
wrorigfolTy allotted. On détuaiTer to blll. R. J. Slater and J. T. Hinkle, for 
plalntlff. John H. Hall, U. S. Atty., and T. G. Halley, for défendants. 

BELLINGER, District Jtldge!l In this case the complalnant's mother, 
Louisa Morrisette, belng an Indlan entltled to allotment of lands upon tlu 
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Dmatilla réservation, selected the lands In question, the same belng then in 
tier possession ; but said lands were wrongfully allotted to the défendant 
McWliirk. Louisa Morrisette subsequently died, and the complainant brings 
this suit as her heir at iaw. The case Is within the rule laid down in the case 
of Philomme Smith v. Bonifer, 132 Fed. 889. The demurrer is overruled. 



PE-WA-LO-SON-MI v. AIr-ON-TA-MOP-NET et al. (Circuit Court, D. 
Oregon. October 20, 1904.) No. 2,783. In Equity. Suit by Indian to reeover 
lands alleged to hâve been wrongfully allotted. On demurrer to bill. T. G. 
Hailey, for plaintiff. John H. Hall, U. S. Atty., for défendants. 

BELLINGER, District Judge. This is the case of a mother claimiug as heir 
of her son, and is vs'ithin the rule decided in the case of Philomme Smith v. 
Bonifer, 132 Fed. 889. The demurrer is overruled. 



In re HENDERSON. (District Court, B. D. Pennsylvanie. December 6, 
1904.) No. 1,532. Pétition for Discharge on Habeas Corpus. Pétition refused. 
See 130 Fed. 385. J. Alfred Smith, for relator. Julius C. Levi, for trustée. 

HOIiLAND, District Judge. David W. Henderson was committod to prison 
in Philadelphia county on June 1, 1004, for contempt of court in not complying 
with an order to pay over to his trustée in bankruptcy a sum of $5,000 which 
was found to be in his possession or control. Upon his pétition, a writ of 
habeas corpus was issued. and argument heard for his discharge. I hâve 
again gone over the évidence in this case with considérable care, with the re- 
Rult that the conclusion arrived at by the référée and court In making the 
order of commitment was undoubtedly right, and that Henderson has in pos- 
session or control the property direeted to be delivered to his trustée. It is not 
necessary to further discuss either the Iaw or the facts in tbis case. I bave, 
liowever, corne to the conclusion that the petitloner, David W. Henderson, 
should not be discharged at this time. Pétition for discharge is therefore re- 
fused, and David W. Henderson is remanded to the custody of John B. Robin- 
son, the United States marshal for the Eastern District of Pennsylvania, untll 
the further order of the court. 
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